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PREFACE. 



^lie necessity of a Digest of the cases reported in the Weekly 
Notes, Allahabad, eoniprising eighteen volumes, some seven of which do 
not contain even head-notes and some others of which are entirely out 
of print, must have been felt and recognised by every one connected 
with the profession of Law in these Provinces. The present digest is 
an attempt to supply this long-felt want and to render the reports them- 
selves useful in the hands of those who have got them as well as to help 
those who cannot afford to pay for the eighteen volumes of the reports. 

The arrangement of the wmrk is simple and easy of reference. 
Every ruling finds its place under the section of the Act it bears upon. 
The rest have'’ been grouped together under appropriate headings and 
sub-headings. In preparing the head-notes cai’e has been taken to state 
enough of the facts of the eases so as to illustrate and explain the points 
of law involved and the decision thereon. In fact an attempt has been 
"uiade to make the work complete in itself. 

To facilitate reference : — 

(a) Rulings on the repealed enaetriionts have been embodied with 
those under the repealing Acts with a note to that effect. 

(/;) Catch-words have been added at the beginning of eaeli ruling. 

(c) Decisions dealing with different points have been divided into so 
many parts and each part put in its appropriate place. 

{(1) A table of all the eases given in the Digest has been appended, 
and wliore a case has been reported in the Indian Law Reports a 
reference to the volume and page of the reports is also given. 

I hope the publication will be found useful both by the Bench and 
the Bar. At least I have laboured to make it so. 
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Nofcw)thst:t.u<liiif4 ii'll t-lio pains J liavci takon, tlinrc will, I I'ca.i skill 
Ih! found soiiio mistak('.,s and possibly onus, sious duo to ov(i)-,sio'lit. I bopo 
the readers will look induloyntly on. them liaving reo’a,fd to tin? extronu; 
difllculty of avoiding mistakes altogether "hi a work of this deserijition, 
particularly in its first edition. I may mention however that I Iia\ay|,iur- 
po.sely excluded .some few eases reported in the Weekly Note, s jjivhieh 
simply deal with (lucstious of fact and which do not lay down or ,sup[fort 
any proiiosition of law. in my humble oiiinrou a digest of those eases 
could not .siH've any u,s(d‘ul purpostu In conolusion I must cxpre.ss my 
deep gratitude to my IVioiid Mr. Sliaukat y\ii for the assistaimo he has 
kindly rendered me betli in preparing the work and in passing the proofs. 



TIBLE or HEADINGS AND SUB-HEADINGS. 


ACTS. 

CIVIL PBOCEDUBB COBB 

COHSTBUCTIOir. 

1. Bond. 

2 . Decree. 

3. Sale certificate, 

4. Sale-deed. 

6. Other documents and terms. 
CBIMINAL PBOOEDURE CODE. 
HIB-DU LAW. 

1. Adoption. 

2. Guardiai> 

3. Joint Eamily. 

i. Sale in execution of family pro- 
perty and rights of purchaser. 

ii. Power to sell family property in 

execution. 

iii. Alienation, 

(a) By father. 

(b) By other members, 

iv. Miscellaneous cases. 
Maintenance. 

5. Beversioner. 

6- Succession. 

7- StridJaan. 

S. Widow. 

9* Miscellaneous cases. 

IFDIAM PEHAL CODE 
LETTEBS PATENT. 

MOETGxIGE. 


1 . 

2 . 

3 . 

4. 

5. 


Construction. 

Contribution. 

Extinguishment of mortgage. 
Usufructuary mortgage. 

Miscellaneous oases. 


MUHAMMADAN LAW. 

1. Debts. 

2. Dower. 

3. Gift. 

4. Guardian. 


5, Inheritance, 
e. Bhula. 

7. Marriage. 

8. Pre-emption. 

10 sfste^'^^^^^ conjugal rights. 

11 . Wakf.* 

12. Wife. 

13. Will. 

PBACTIOE-CIVIL. 


2 . 

3. 

4. 

5. 

6. 

7. 

8 . 
9. 


Beli^ not asked for in plaint 
on ano"tL°r'^ 

Elea first raised in second apneal 
in ffl-emorandum of 

Plea thahudgment is perverse. 
JPardah ladies. 

Miscellaneous eases. 


PBACTICE-^CBI MINAL. 
PBE-EMPTION. 


1 . 

2 . 

3. 

4. 

5 . 

6 . 
7. 


Conditional decree. 

Loss, waiver or forfeiture 
right. 

Persons entitled to the right 

Preliminaries. 

Purchase-money. 

Transfers giving rise to. 
Wajib-ul-arz. 


of 


8. Miscellaneo'us cases. 

QUEEN’S PEOCLAMATION. 
BEGULATIONS. 

rules and CIBCULAE OEDEES 
OP THE HIGH COUET, N.-W. P. 
RYOTS AND ZAMINDAES; 
STATUTES. 

SUITS. 

TORTS. 
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Criminal Procedure Code 
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sion (Act XIX of 1841) ... 1 

Divorce (Act IV of 1869) ... 26 

Easements (Act V of 1882)... 485 
Evidence (Act I of 1872) ... ^ 46 

Excise (Act X!l of 1896) 540 

Female Infanticide (Act VHI 
of 1870) ... ... 44 

Ferries, Northern India (Act 
XV!I of 1878) ... ... 319 

Forests (Act Vli of IS7S) ... 317 

Forfeitures (Act XXV of 1857) 5 

Fraudulent Breaches of Con- 
tract by Workmen (Act XI 1 1 
of 1859) ... ... 6 

Genera! Clauses (Act X of 
1897) ... ... 541 

Guardians and Wards (Act 
Vliiofl890) ... ... 527 

Hackney Carriages (Act XIV 
" of 1S79) \ ... ... 331 
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Hindu Law 1051 

Indian Penel Code (Act XLV 
of 1860) ... ... 1112 

Indian Railways (Act IX of 
1890) ... ... 537 

Interest (Act XXXH of 1839) 1 

Intestate and Testamentary 
Success ion (Act X of 1865) 12 

Inventions and Designs (Act 
V of I88S) ... ... 620 

Jhansi and Morar (Act XVIf 
of 1868) ... ... 499 

Land Acquisition (Act I 
of 1894) ... 538 

Legal Practitioners (Act 
XVinofl879) ... ... 331 

Letters Patent (Dated I7th 
March, 1866) ... ... 1185 

Limitation (Act XV of 1877) 206 

Lunacy, Mufassal Courts (Act 
XXXV of 1858)-.. 5 
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XXXiV of 1858) ■ ... 5 
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Mortgage ... ... 1188 
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Oudh . Land Rovoniie (’Act 
XVI'I of 1876) ... ... '169 

.eont (Act XXn of 1386) 500 

Partition (Act IV of 1893) 638 

Pensions (Act XXill of 1871), 45 

Police (Act V of 1861) ... 7 

Practice-Civil .. ... 1229 

“Criminal ... ... 1254 

Pre-emption ... ... 1260 

Printing? and Newspapers 
(Act XXV of 1867) ... 25 

Prisons (Act XXV! of 1870)... 411 

Probate (Act V of I8BI) ... 333 
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HeguUiUon (i of 1877) ... 1326 


Religious Endowmonts (Act; 

XX of IS63) ... ... 0 
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Ryots and Zamindars ... IS2S 
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Specific Relief (Act i of 1S77) 170 

Stage Carriages (Act XVI of 
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Suits .. 1339 

Suits Valuation (Act VI! of 

1887) ... .. 504 

ToU>gra,phs (Act XI U of 1885) 499 

7 oris ... » . 1359 

Trun.sfor of Properly (Act 

IV of 1882) ... ... 419 

1 Trust (Act n of 1882) ... 4i7 

^ Village and Road Pulico, M.-W, 
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Whipping (Act VI of 18G4) ... 12 
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»» Jarbandhan Singh **’ $00 

„ Khan 2 /. Husen AH Khan ... 2309 

Baki 7 /, Mathura Prasad, qga 

,, Ghafur p, Abdul Majid, 490 

>* »» ^ Laitu ... 

,1 Ghani z/. Durga Prasad ... 1310 

’» i> Tajammal Husain ... 9 J 7 

* » Hai p, Nam Singh (xx-92) 145 , js07 
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» _»». 7^. Salima (viii-140) * *.’..1224 

„ Karim Bullen (vi-S85) 7(57 

»» »* Fazal Azim ... ,7* 377 

„ ’* Bachhmau ... '7 15 

Abdulla P, Mohan Gir (xi-400) 1336 500 

» Hargu Lali ... ojg 

^.NanakChand ^ 3 ? 

’’ r Court of wards on behalf 

of Pertab Chand, a minor ... 572 

** J’ Abdur Rahman(xviii-322) 1343 

M Chaudhn p. Sahai Pande(xii.237) 906 
„ P. Salaru (xviii- 4 ) ... ... 7333 

t ifr -2 (xvi*303) ... 206 

Abdul Majid z/. Muhammad Faziullah 

(xiii-S9) 187, 192, 308 
” Y 3 Khan Z'. Kadn Begam (xx-245) 928 
fi Rahim p. Abdul Kadir ... $62 

Suchit Misra 1267, 1293 

, H „ z/. Ziban Bibi ... ... 201 

»> f» Khan p, Kharag Singii 

„ 1 . (xv-104) ... ... 1278 

Rahman z/. Ajudhia ... ... 534 
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Emile (xvi-69) ... 400 
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Abdul Rahman z>. Shankar Dat Dube 

,r ... ... 672 

” OL*! Yar Muhammad(iii-639) 810,824 
Shakur Khan w. Ata Ullah ... 655 
Abdus Salam v. Vilayat AH Khaii 

Abid Husain z-.BalKm^ 

fbidunnissa z;. Jamal AH ... .. 373 

Ablakh z^, Bhagirathi (ix-427) ..J 629 

Abul Hasan z^. Chiranji 247, 614 

*f }i V, Qutub Husain 892 

akV. e -.4 (v-299) .77 632 

Abu Smd Khan z/. Hamidunnisa ... $85 

Ac lambit Rai z,. Hans Raj Rai ... $75 

A u Thakur Das (xvii-126) ... 1245 

Achobandil Kuari v. Mahabir Prasad 

(viii-641) ... 75 

Ablakh Singh 953, lOSI 

Adideo Naram Singh 7 A Dukharan Singh 

(v-532) ... 179 , 1076 

Afzal-unnissa Begam v. Syed A1 Ali 
* (viii-35) ... . 641 

Agar Chand v. Balak Rai ... * ’ 325 

. »,. S‘“gh .?. Raghurag Singh (ix-47!) 1284 

xigui v» JLalji ^ 1089 

^^an V. Altaf Hasan Khan 
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»* „ Waris Husain (xv- 123 ) ... 207 

f, tt Khan z?, Husain AH Khan 
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ACT XXXII OF 1839 (Interest.) 

(I). — S. 1. — Theonly cy.iestion tobe determined 
in th-is suit for the price of goods sold and 
delivei'ed was whether interest was payable 
on the bills iDrcsent-ed by the plaintiff and 
which the defendant had failed to pay on 
presentation. At the head of every bill was 
printed Interest will be charged at 12 per cent, 
per annum on bills not paid on presentation,” 
Held that this w^as a notice in writing as laid 
down in Act XXXII of 1839 and that interest 
was properly demandable from the defendant. 
^Fitch and Co, v. Ra\'nor. 

[VII.287 

^2), When in a suit for sale under ss. 88 

and 89 of Act No. iV. of 1S82 a Court allows under 
Act No. XXXII of 1839 interest f>ost diem^ its* 
decree so far as such dimi interest is, con- ■* 
cerned, is not a decree for sale under s. 88, but 
is a decree for money which can be executed in 
the manner provided fur the execution of sim- 
ple money decrees. Bikmmjit Tcwarl y, Durga 
Dyal (/. Z. A"., 21 Calc., 274} dissented 

from. 

Article 116 of sch. ii of Act No. XV of 1877 
applies to a claim to have interest allowed under 
Act No. XXX 1 1 of 1839 in respect of the non- 
payment on the due date of the money due 
under a registered mortgage-deed, if the suit is 
not brought within six years of the breach of 
contract. Narindra Bahadur Pal Kha- 
‘ DIM Husain and others. 

[XV.128 

ACT XIX OF 1841 (Curators in Cases 
of Sueoessions.) 

S. 4.— In tliis case petitioner’s application 


ACT XIX OF IQa^-’fconlmnedJ. 

under s. i of Act XIX of 1841 was rejected in the 
following words I do not feel satislied in the 
terms of s. 4, of Act XIX of 1841, and therefore 
reject this application.” Held (in revision) that 
the Judge should not have thrown out the peti- 
tioner’s application without first, at least, taking 
her deposition ; and that in cases of this descrip- 
tion it is ordinarily desirable that the prelimi- 
naries mentioned in s. 4 of the Act should all be 
satisfied. The order of the Judge is reversed. 
Janki Ganga Prasad akd another. 

[111-184 

ACT XVIII OF 1850 (Protection of 
Judicial Ofifieers.) 

S. 1. — Under Act XVIII of 1S50, where an act 
done or ordered to be done by a Judicial officer 
in the discharge of his judicial duties is within 
the limits of his jurisdiction, he is protected whe- 
ther or not he has discharged those duties erro- 
neously, irregularly, or even illegal^, or without 
believing in good faith that he had jurisdiction 
to do the act complained of. Where the act 
done or ordered to be do^ie in the discharge of 
judicial duties is without the limits of the 
officer’s jurisdiction, he is protected if, at the time 
of doing or ordering it, he in good faith believed 
himself to have jurisdiction to do or order it. 

The word “jurisdiction” is used in Act XVIII 
of 1S50 in the sense in which it was used by the 
Privy Council in Calder v, Halket (2 Moo, L A,, 
293). It means authority or po.wer to act in a 
matter, and not authority or power to do an act 
in a particular manner or form. A judicial 
officer who, in the discharge of his judicial 
duties, issues a warrant which he has authority 
to issue, though the particular form or manner 
in which he issues it is contrary to law, acts 
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ACT X¥III 0 ¥ ISBO-fcontlmwdJ, 

within and not without the limits of his Jurisdic- 
tion in this sense. 

Where a Magistrate of the first class having 
sentenced an accused person to tJiree years rin. 
gorous imnrisoiiiiient and Rs. 500 fine under 
sections 379 and 41 1 of the Penal Code, and hav- 
ing issued a warrant purporting to act under 
section 3S6 of the Code of Criminal Procedure, 
for the levy of the fine by distress and sale of 
cattle belonging to the accused, sold such cattle 
before the date fixed for the sale, and in con- 
travention of Form 37, schedule 5 and section 
554 of the Code, and Form D in Chapter V of 
the Circular Orders of the High Court.— 
that he was acting in the discharge of his judi- 
cial duty within his jurisdiction as a Magistrate 
of the first class; tliat, under such circumstances, 
it was immaterial that he did not in good faith 
believe himself to have jurisdiction to sell the 
property in the manner die did ; and that^ the 
fact that he acted with gross and culpable drre- 
giilarily did not deprive him of the protection 
afiorded by Act XVI II of 1850. Teyen v. Ram 
LaL. 

[X -32 

ACT XXI OP 1850 (HoB-forfeiture of 
Bight for Loss of Caste.) 

S. 1 .— Act XXI of 1S50 docs not apply only to a 
person who has himself or herself renounced his 
or her religion or been excluded from caste. 
The latter part of s. 1. protects any person from 
having any right of inheritance affected by rea- 
son ot any person having renounced his religion 
or having been excluded from caste. This ap- 
plies to a case where a jierson born a Muham- 
madan, his father having renounced the Hindu 
religion, claims by right of inheritance under the 
Hindu-law a share in his father’s family. Buag- 
WANT SiNGlI AND OTHERS V. KaLLU. 

[VIII -288 

ACT XXVIII OP 1855 (Repeal of 
Fsury-iaws.) 

S. 2 .-“-The respondent sued the appellant for 
Rs. 2,500, principal and interest, due on a bond for 
Rs. 1,000; and obtained a decree for the amount 
of her claim. On second appeal it was contended 
that, regard being had to the rule of Hindu Law 
that interest on money received at once should 
not be more than enough to double the debt, the 
amount of the decree should be reduced to 
Rs. 2,000. Held that this view could not be^ 
adopted in face of the very plain language of 
section 2, Act XXVI H of 1855, No questions of 
“ succession, inheritance, marriage or caste, or 
religious usage or institution” were involved in 
the suit, which was based upon a contract pure 
and simple. All that could be done was to look 
at the terms of that contract and to see that 
the decree was passed in accordance with it.— 
Lnchfnan Singh v. Pirbhu Lai, {AILH, C. Rep., 
1 ^ 74 ? 35 ^) followed. Maharban Singh v. 

Radho, 

[1-76 


ACT XXVIII OP 1856 (comimicd,) 

Dungar Mal and others V. Shib Lal and 

ANOTHER 

[11-60 

ACT XV OP 1856 (Remarriage of Hindu 

Widows.) 

S. 1.— L sued for possession of certain immove- 
able property as the widow and heiress of a 
Hindu, a Gaur Rajput, and governed by the law of 
the Ml tales ha 7 'a, 2 i\\egmg him to have'^been at the 
time of his death separate from the other mem- 
bers of bis family. The suit was dismissed by 
the lower appellate Court, on the grounds that 
the plaintiff at the time when her connection 
with the deceased began was the widow of one 
of his cousins ; that, according to the custom 
of the caste, the marriage ofa widow with a rela- 
tive of her husband was invalid ; and that conse- 
quently the plaintiff' could not be considered 
the lawfully married wife oi the deceased, and 
entitled as such to the inheritance of his estate. 
Held that, the plaintiff having in the first Court 
given evidence to show that she was married to 
the deceased and that her two infant daughters 
were the off'spring of that marriage, and, look- 
ing to the provisions of Act. XV of 1S56, the- 
presumption was in i'avoyr of the legality of such 
marriage until the contrary was shown, /, c., un- 
til the defendants had estalilished that according 
to the custom of tljc caste of Gaur Rajputs, the’ 
marriage of a cousin with his deceased cousin’s 
widow was prohibited. Lcahman Kuar 7 /, Mar- 
dan Singh and others, i 



( 1 ) . - S. 2 .~ Act XV of 1856 was not intende®* 
place under disability or liability persons 
could marry a second lime before the Act vp 
passed. It was intended to enable widows to 
remarry who could not ])revioiisly have done so, 
and s. 2 a])plies to such persons only. Held 
therefore tliat a widow belonging to the sweeper 
xaste, in \vhi('h there is not, and in 1856 was 
not, any obstacle by law or custom against the 
remarriage of widows, did not by marrying again 
forfeit her interest in the property left by her 
first husband ; and that the reversioners could 
not prevent the sale <ff' such interest in execu- 
tion of a decree fur enforcement of hypotheca- 
tion. Harsaran Das v. Nandi and another. 

[IX-77 

(2) . Act XV of 1856 is an enabling and 

not a disabling statute. It did not interfere with 
the rights and status of women who, Ijefore its 
passing, were entitled to marry, but dealt with 
the cak'. of persons not jireviously entitled to 
remarry, and whom it declared to be entitled to 
remarry, subject to the forfeiture provided for in 
s. 2 /Aj/iZthat a widow belonging to the Ahir 
caste in which the remarriage of widows was, 
independently of Act XV ol 1856, a valid and 
legitimate proceeding, was not, by reason of 
her remarriage, deprived of her right to remain 
in possession of her deceased husband’s estate 
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during her life-time; and that a suit brought 
during her liie-timc ])y the reversioners to the 
estate of her hiisbarid to obtain immediate pos- 
session of such estate, could not succeed. Dha- 
RAM Das V. Xaa’d Lal Singh and others. 

[IX.78 

S. 3 . — On the re-marriage of a Hindu widow, if 
neither she or any other person has been ex- 
pressly constituted tiy the will or the testament- 
ary disposition of the deceased husband the 
guardian of his child, and such child has pro- 
perty of his own sufficient for his su’|')port and 
education whilst a minor, such child should or- 
dinarily be regarded as a child “ who has neither 
father or mother” in the sense of s. 3 of Act XV 
of 1S565 and in such a case a proper male rela- 
twe of the deceased husband should ordinarily 
be appointed guardian ol such child in preference 
to his re-married mother. Khushali v. Rani. 

[II-5 

ACT XXV OF 1857 (Forfeitures). 

S. 8, — Ile/il that a Special Commissioner ap- 
pointed under Act No. XXV’ of 1857 who had 
made an order under s. S of that Act accjuilting 
a person and directing tjie release of his property 
liad no power subsequently of his own motion 
to cancel such order. Janki Prasad t/. Rai 
Partap Chand Bahadur. 

[XVII- 129 

ACT XXXIV OF 1858 (Lunacy, Sup- i 
reme Courts). ' 

S. 2. — The Pligh Court has not. under s. 12 of 1 
its Charier, any original jurisdiction in respect 1 
of the persons and estates of lunatics who are j 
«^natives of India. Petition of Jaudha Kuar. 1 

[1-172 I 

ACT XXXV OF 1868 (Lunacy, Mufas- ; 
sal Courts). , i 

S. 2.— Jurisdiction of High Couri— Native of^ 
India, 

Sea Act xxxiv of 1858 s. 2. 

SS. 2, 7 & 10 Enquiry —legal heiri\ A the 
wife of one X, an alleged lunatic, applied under 
section 3 of Act XXXV of 1858 to be appoint- 
ed the manager of his estate _ and the guar- 
dian of his person. The application was re- 
sisted by A? the mother of A on the following 
main grounds: — That so far back as the year 
1870 she obtained a certilicale of guardianship 
under Act XV of 1S5S and that ever since she | 
has acted as the guardian of the person and the ! 
properly of X, That no kind of misbehaviour 
on her part was substantiated. That B had no 
affection for her husband and was not sufficiently 
experienced to manage the property. That she 
did not reside with her husband. That under 
the circumstances there was danger of injury to 
the interests and life of A' if aZ was appointed • 
as guardian. The Distri^ Judge to whom the 
application was made without taking any evl- 
Sence as to the mental condition of X or as to 


ACT 1858,— f continued), * 

the other ci^xiimstances of the case, granted the 
p.pnlicntmn. Held that as there was no medi- 
,<:a' <r. evidence to prove that A^ was a 

lunatic, and as the Judge did not enquire into 
the managing capacities of the contending parties 
and did not ascertain the truth or otherwise 
of the allegations made by them and as he 
ignored the provisions of s. 10 of Act No. 
XXXV^ of 1S58 which requires that a fit person 
sliall be appointed to be guardian of the person 
of the lunatic and never the legal heir, his order 
must be set aside and the case remanded for 
proper adjudication. Sahodra z>. Mirian. 

[VIII- 175 

SS. 10^&, 22.^'—iyi/e~Legal Jich'—Pr'aciicei] 
One d/.S., a Shia Muhammadan, was form- 
ally adjudged a lunatic under the provisions 
oi Act No. XXXV of 1858. At the time of this 
adjudication M. S. had a wife, X, who liad 
had one child by him. but that child had died 
, previously to M.S, being adjudged a lunatic; it 
j did not however appear that there was any reason 
precluding the possibility of further issue of the 
' marriage. Held, by Mahmood, J, that under the 
law applicable to the Shia sect ot Muhammadans 
, Xwas, one of the “legal heirs"' f>f J/. N. within the 
I meaning of s. 10 of Act No. XXXV of 185S. and 
as such was excluded by the terms of the provi.so 
to^ that section from being appointed guardian 
of the person of her lunatic husband. Incases 
under the Lunacy Act (Act No. XXXV of [858) 
the High Court as a Court of appeal will not take 
upon i'tself the duty of deciding who may be 
the fittest person to appoint as guardian of the 
person or property of a person adjudged a lunatic 
thereunder. That duty should rek with the 
Courts to which it is entrusted by the Act, 
Heldhy Knox, J. that upon the general cir- 
cumstances of the case the wife was not a fit 
person to be appointed as guardian of the luna- 
tic: sed quaere whether she was within the mean- 
ing of s. 10 of Act No. XXXV 1858, “ the legal 
heir” of the lunatic and therefore statutorily dis- 
qualified. Fazl Rab V, Khatun Bibi and 

OTHERS. 

[XIL225 

ACT X OF 1858 (Rent, Bengal). 

S. 6. — Held that the sir-l^nd once relinquished 
by the zamindar ceases to have that character, 
and cannot prevent the accrual of occupancy-right 
within the meaning either of s. 6 of Act X of 
1859 or of s. 8 of Act XII of iSSi. Har Pal 
Balgobind and another. 

[V-134 

ACT XIII OF 1859 (Frandnlent Brea- 
ches of contract by workmen.) 

s. \—Held that s. 83 of the Code of Criminal 
Procedure is applicable to warrants issued under 
Act No. XIII of 1S59. Queen Empress v. Kattayan 
(7. L, 77 , 20 Mad., 235) followed. — Gauri Shan- 
kar V, Mata Prasad, 

[XVII.22a 
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ss. 1 & 2 ,--Aa employer of wwljmen resid- 
ing and carrying on business in the city ot Mirza- 
pore, alleging that he had advanced money to 
certain workmen on the understanding that they 
would work for him and no one else until they 
had repaid such money, and that they had 
broken such contract by leaving his employment, 
made a complaint against such workmen under 
Act XIII of 1859, which had been extended to 
the “station” of Mirzapore by the Local Govern- 
ment. It appeared that such money was advan- 
ced by way of loan, and without any reference 
to the wages of such workmen or the payment 
for the work performed by them, and that no de- 
duction on account of such advance was ever 
made from their wages or the payments made 
to them. Held that the contract between the 
parties was something quite different from any 
contract contemplated by Act XIU of 1859, and 
tliat Act was therefore not applicable. Held 
also that it was doubtful whether that Act ap- 
jdied locally as it was not shown that the city 
of Mirzapore was comprised within the “ sta- 
tion” of Mirzapore. Empress v. Dirgpal and 
OTHERS, 

[1-50 

S. 2 ,^Preamilflel] Offences under s. 2 of 
ActXIIIof 1859 are triable summarily, under 
s. 260 ol the Code of Criminal Procedure. The 
offence made punishable by s. 2 of Act Xlll 
of 1859 is the wilful and without lawful and 
reasonable excuse neglecting or refusing to per- 
form the contract entered into by persons whom 
tlie Act concerns. Ni'jtwithstaiiding the preamble 
of the Act, it is not necessary to prove that a 
breach of contract is fraudulent in order to 
sustain a conviction under s. 2. Tafadass Hhiitla- 
cha?jeev, B/ialooShclkh{^ IF.R, Cr., 69) dissent- 
ed from. Where the enacting sections of a sta- 
tute are clear, the terms of the jireamble cannot 
be called in aid to restrict their opmmtion, or to 
cut them down. Oueen Empress j--. I ndar jit. 

[IX-85 

ACT XI 4 V OF 1860 (Penal Code.) 

See Penae Code, 

ACT Y. OF 1861 (Police.) 

S. 23 — A police constable was given money 
by the assistant moharir of his than a to pur- 
chase rafters and bamboos for repair of the 
tliana. Held that the order to purchase rafters 
&c. was not an order of the kind contemplated 
by s. 23 of Act V of 1861. In the Matter of 
THE Petition of Diedar Khan. 

[XI- 3 79 

ss, 8 & 28 . — Police Officer undet suspension?^ 
A police constable was suspended and order- 
ed to remain in the lines during suspension. Des- 
pite the order he absented himself therefrom 
without leave. He was convicted under s. 29 of 
Act V of 1861. Held^ s. 29 of Act V of 1861, con- 
templates that the person to be charged with an 


ACT V OF (continued), 

oifence under it must have been, at the time of 
his doing the act in respect of which the charge is 
preferred, a police constable within the meaning 
of that Act. When a police officer is suspendeef, 
he ceases to be a police officer ; the conviction 
was therefore wrong. The Queen v. Dmonatk 
Gangooly, (8 B, L, /f., App, 58), followed. Em- 
press V. Durga. 

• YIII-169 

(1) .— “S. 29. Leave - Overstay mg — Withdmwal 
from duties without permissiont\ A police 
'officer obtained leave ol absence for one month, 
a substitute being appointed, and overstayed 
his leave twenty-nine days. Held that such 
absence without leave did not amount to “ with- 
drawal from the duties of his office without per- 
mission”, within the meaning of section 29 of 
Act V. of i86i. Empress v, Salig Ram. 

[IY-215 

(2) . Refusal to turn out fo? dr/tl,] 

Pleld that certain constables who refused to 
turn out for drill on being ordered to do so by 
a head constable in charge of the thana were 
rightly convicted of the offence punishable 
under sec. 29 of Act Np. V. of 1861, Queen 
Empress v, Yar Muhammad Khan and others, 

[XVI. 105 

^3 1 . W/'lfid breach 0? neglect of duty ) 

The accused, a Sub-Inspector of Police, was 
charged of an offence under s. 29 of Act V 
of 1861 (Police Act) /. carelessness in conduct- 
ing an inquiry. The points made out against 
him were, that he failed to record the state- 
ments of certain parties till late in his inquiry; 
that he did not search the house of one Bakhti 
that he did not keep a ])roper look out to as- 
certain whence one Bakhti got certain ornaments 
found in her jxessessiou. On these lindings 
lie was convicted and sentenced to pay a hue 
of Rs. 100. Held (in revision) that the hiidings 
'‘did n«)t constitute any offence punishable by 
s. 29 of Act V of 1861. It is wilful neglect or 
violation of duty only which is a criminal offence 
under the Act. Empress Muhammad Husain, 

[III-42 

( 1 ) s. 34 , cL (2).— O ucUy to animals ?\ This is 
an application for the revision of an order of the 
Joint Magistrate convicting the petitioners of 
an offence under s. 34 of Act V of x86i 
(Cruelly to Animals). It was proved that 
prior to the date of the commission of the 
offence 6th August, 1886, the attention of one of 
the petitioners haci been called by the District 
Superintendent of Police to the condition of the 
two horses abused and that he had been warned 
with regard to driving them. It was also proved 
that the state of the horse on the 6th August was 
that they were bleeding from collar galls, 
' badly galled and bleeding from both shoulders 
and also suffering fre^tn running harsati sores. 
Held that not otily the using of the l^rses 
was a cruel abuse but that i\\(t barsati sores ana 
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the matter that was running from them were 
likely to be productive of damage and risk to 
the public and would cause annoyance to any 
ordinarily humane person who saw them being 
driven. The conviction was therefore proper 
Empress ly. Rai Bishen Chand and another. 

[vii-ev 

(2). cj. (5).— a shop m a road.] 

One M-. set up a shop for the sale of cloth, con- 
sisting of a box and an awning, in a certain Voad, 
'tvhere temporary shops removable at n?ght were 
ordirnarily set up. He did not remove his shop 
at night, and was convicted under s. 34 of Act 

V of 1861 for obstructing a public thoroughfare. 
The Court observed that the construction of a 
shed for the purpose of selling goods cannot be 
held to be an offence under cl. 5, s. 34 of Act 

V of 1861, such a shed not being of the nature 
of a “cowshed, stable, or the like,” to which the 
law refers. Empress v, Murli. 

[1-61 

ACT XVI OF 1861 (Stage — carriages.) 

S. that running a horse which had 

not been passed by the police in breach of a 
rule made by the District Magistrate or permitt- 
ing a stage carriage to be drawn by coolies was 
not an offence under s. 8 of Act XVI of 1861. 
Empress v, McMullen. 

[111-228 

SS. 9 & 10. — Whether or not a horse used in j 
a licensed stage carriage has been overdriven is i 
a question of fact in each case. IfeM that it was i 
^ ultra Vires ol the Local Government to prescribe | 
r ^ made for enforcing the provisions 

amended by Act No. 
XVi of 1876, that a person who drives a horse 
more than two stages of a certain distance with- 
m 24 hours shall be considered to have over- 
driven the horse so as to render himself liable 
to tne penal provisions of the Act. In the matter 
OF THE petition OF NiAZ AhMAD. 

[XVII.27 

ACT XX OF 1863 (Religions Endow- 
ments.) 

. defendants made a gift of land 

to a Hmdu temple lor the purpose of defraying 
the expenses appertaining to the idol. The temple 
was built and the gift made in 1870. The defend- 
ants obtained from the revenue authorities muta- 
tion of names in the idol's favor and an acknow- 
ieagment of the person whom they nominated as 
manager. The plaintiff, alleging that 
they (defendants) had subsequently re-possessed 
tnemselves oi the land and the profits accruinor 
therefrom, and that he was interested as a Hindu 
m worshipping at the temple and professing to 
sue on behalf of the entire body of the worship- 
^ declaration that the land was 


ACT XX OF (continued). 

wakf and the idol entitled to hold it in his own 
name ; that <;he defendants should be directed 
to apply the income of the property to the pur- 
poses of the f^mple, and that the Court should 
give such orders and instructions as might be 
necessary and proper for the future management 
of the temple and payment of the income. No 
sanction to the institution of the suit was 
obtained under s. 539 C. P. C. Held by Edge 
C. J, that Act XX of 1863 did apply to this 
case as the temple and the trust, if there w’as one, 
came into existence in 1870 and was not in exis- 
tence at the date of that Act. Per^ Straight J. 
If the case does fall within Act XX of 1863 no 
sanction having been obtained under the Act the 
suit was not maintainable. Raghubar Dial and 
OTHERS V. KeSHO RaMANUJ DaS. 

[VIII. 276 

s. S.---Held that Act No. XX of 1S63 was 
applicable to an endowment whereby certain 
shops had been purchased by subscription and 
dedicated to the support of a mosque, ^ and was 
also applicable in respect of a person in posses- 
sion of the endowed propert}^ and professing to 
act as mutawalU even though he might not have 
been lawfully appointed. DJiM-y^uni Shigk v. 
Kisscn Singh (/. L, 7?., 7 Calc.^ 767) and SJieo 
Rutan Kuari v. Rain Pargash (/. L. i?., iS AIL^ 
227) referred to. Sembleih2it a suit under s. 14 of 
Act No. XX of 1863 against the Superintendent 
of a religious endowment for misfeasance is a 
suit which for the purpose of payment of court- 
fees falls within art. 17, cl. (VI), of the second 
schedule of Act No. Vli of 1S70. Deboos Banco 
Begum V. Ashgai Ally Khan {15 L. /??,i67) 
Sonachala v. Manika (/. L. R. S Mad., 516) and 
O/mao Mirsav.Jones {I, L. i?., 10 Calc. , 599) 
referred to. Muhammad Sirajul Haq and 
others 2 /. ImamUddin. 

[XVI-189 

S. 10.— -No appeal lies to the High Court from 
an order by a District Judge filling a vacancy 
on a Committee under s. 10 of Act XX of 1S63. 
Minakshi Naidu v. Snbramanya Sasbi (/. L. 
R., II 3Iad. 26), followed. Farid-ud-din Ahmad 
AND OTHERS. V. MUHAMMAD NASARULLAH KhAN 
and others. 

[IX ..7 

SS. 20, & 14.— The managing member of a com- 
mittee appointed for the management of a reli- 
gious endowment under Act XX of 1S63 
of the trust funds a sum of Rs. 132 for the law 
expenses of himself and another in certain pro- 
ceedings which resulted in the election of a 
certain person in place of a deceased member 
being declared invalid and set aside, and for so 
doing he obtained the sanction of himself, the 
person whose election was subjudice^ and 
another. He also paid out of the trust-funds 
another sum part ot which was spent in present- 
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ing to the High Court an appeal, which did not lie, 
against an order passed under s” x) ot the Act, 
and, acting as managing member, he passed an 
order sanctioning such payment. MM that these 
acts were obviously 7 /hra vires of the managing 
member, s. i8 of the Act showing that it was for 
the Court to decide whether costs or any portion 
of them, might be paid out of the trust fmid ; 
and that the managing member had committed 
malfeasance, breach of trust, and neglect of duty.^ 
The decision of the Privy Council in Mee?iakshi 
Naidoo v. Subramaniya Sastri {L^ i?., 14/. 

160) does not apply to a suit under s. 14 of Act 
XX of 1863 terminating in a decree. Farid uddin 
V, WiLAYAT Husain and another., 

[IX-168 

g. 14.— The Maharaja of B in 1S62 assigned 
certain lands situated in Bengal for the main- 
tenance of a temple at Chauria in the Gorakhpur 
District, and appointed certain trustees of the en- 
dowment. Those trustees dealt with the pro- 
perty in a manner inconsistent with the trust by 
making alienations thereof as if it were their own 
private property. In 1893, the representative in 
title of the original settler sued in the court of 
the District Judge of Gorakhpur to have certain 
alienations made by the said trustees set aside 
and the property restored to its original uses, 
and for the appointment of a new trustee or new 
trustees in place of the trustees defendants to 
the suit. Held that such a suit was rightly 
brought under s. 14 of Act No. XX of 1863, and 
that it was not essential for the application of 
that Act that the endowment should ever have 
been taken under tlie control of^ the Board of 
Revenue. Ganesh Shtgh v. Barn Ghidam Shigh 
(5 App, 55) Dhnr rum Singh v. Kissen 

Singh (/. L. A., 7 Calc., 767) approved. Raghiihar 
Dial V. Kesko Rajnannj Das (/. A. 7?., 11 All., 
18) quoad hoc^ over-ruled. Held also that there 
being no special provision in the endowment for 
the appointment of tnistccs the right of nomina- 
tion remained vested in the founder of the 
endowment and that the riglit to nominate con- 
tinued to his heirs Gossamec Sree Grecdharr'cejee 
V. Rmnanlolljee Gossamec. {/. A. i?., 16 /. Af., 137, 
5. C, /. L. R., 17 Calc. 3) referred to. SiiEO Ratan 
Kunwari, V. Ram Pargash and others. 

[XVI-37 

{ 1).— s. 18. — Suzl without leave.'] A Muhamma- 
dan brought a suit against a person in possession 
of certain property, for a declaration th*at the pro- 
perty was wakf. He did not allege himself to be 
interested in the property further or otherwise 
than as being a jMuhammadan, He stated as his 
cause of action that the defendant had. in a former 
suit between the same parties, hied a written 
statement in which he denied that Die property 
now in question was wakf. Held that as no per- 
mission had been given to the plaintiff to bring 
the suit it was not maintainable under Act XX 
of 1863.— Wajid Ali Shah v. Dianat-ullah Beg. 

[V-318 


ACT XX OF continued). 

(2). Discretion to grant or withhold 

"'leave.] The granting or withholding of leave to 
sue upon an application made under s. 18 of Act 
No. XX of 1863 is not a matter simply dependant 
upon the discretion of the Court, Where therefore 
a District Judge dismissed an application under 
s. 18 without determining the question which 
he was bound to determine under that section, 
but upon grounds entirely irrelevant to the sec- 
tion, it was held that his order was liable to 
revision under s. 622 of the Code of Civil Pro- 
cedure. Waris Ali and others v. Amiruddin 
and othcrs. 

XVI-200 

ACT VI OF 1864 (Whipping.) 

(1) .“S. Juvenile offender i\ Held that in 
the case of juvenile offenders whipping can be 
awarded in lieu of the other punishment and not 
in addition to it. Empress v. Kasui. 

[V-178 

(2) .— By the term “Juvenile offender” 

in section 5, Act VI of 1864 (Whipping Act), is 
meant an offender under the age of sixteen 
years. R. v. Muhammad Ali (8 Bom. H. C O'. 
C.y 9) referred to. Empress v. Din All 

[IV-213 

S. 9 .— J. R. was convicted on a trial before a 
Magistrate of theft under s. 379 P. C. and was 
sentenced to rigorous imprisonment for two 
years, “ and to receive thirty stripes on the day 
of his release from prison.” Held that that 
portion of the Magistrate’s order directing J. R. 
to be whipped on the day his sentence of im- 
prisonment cx[ured was altogether illegal and 
improper, and must be quashed. Empress v. 
J IWA Ram. 

[1-138 

ACT X OF 1865 (Intestate & Testa- 
*mentary Succession.) 

s. hO. — Held that where one of the witnesses 
to a will held and guided the hand of the tes- 
tatrix while she was affixing her mark by way 
of signature to the will, this was not an affix- 
ing of the mark of the testatrix by the witness 
so as to disqualify him from being a witness 
within the ruling in Anahai v. Pesionjl (ii Bom. 
H. C. Rep., 87). Arthur Lane v. Hedayat 
Ullah Khan. 

[XV-127 

SS. 76, 91, 106. — A testator directed his trus- 
tees and executors to hold his real and personal 
estate upon trust to sell the real estate either 
together or in parcels, and either by public auc- 
tion or private contract, and to call in, sell, and 
convert into money such part of his personal 
estate as should not consist of money, and to 
■’divide the said moneys, and the ready money 
which might belong to such estate, amongs^ the 
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several persons named in the schedule to the^ 
will, and to pay the same to them in the shares 
and proportions therein mentioned, as and when 
they should respective^ attain the age of 
twenty-one years in the case of males, or, in the 
case of females, when they should respectively 
attain that age or marry. He directed that, in 
the event of any of such persons dying in his 
life-time, or at any tjme thereafter “prior to the 
said divisiQn,” leaving lawful issue, such issue 
should* be entitled to the share which their 
deceased parent would have taken. Qiie of the 
legatees who had attained the age of twenty-one 
years at the testator’s death, died five months 
after him, before payment of the legacy and 
left lawful issue. Heid that the legacy vested 
in interest in the legatee at the testators death, 
but that the legatee having died prior to the 
division of the estate, it became divested; that 
the “ division ” of the testator’s estate meant, in 
this will, the ascertainment of the amounts 
allotable to the share of each legatee, after the 
conversion of the estate into money; and that 
the gift over in favor of the legatee’s issue was 
not void for uncertainty, but took effect. Johnson 
V, Crook (/. L, R., 12 Ch. Z>., 639) ; Collison v. 
Ember {L, 7?., 12 Ch, D,; 834), Eubb v. Padwick 
{L, R, 13 Ch, 8., 517) ; Oiosion v. Seago {L, R, 18 
Ch, /)., 2 1 8); Spencer v Dtickwo? ih (L, R,y 18, 
Ch, Z>., 634) referred to.— Bachman p, Bachman. 

[IV.194 

SS. 100 & 191. —5^7/^ of p7ope7ty of mtesiaie in 
execution oj decree against so 7 ne of his heirs — 
Title to saleJfvcecds^Suit for sa/e proceeds,] 

5 sued some of the heirs to a person governed 
by the Indian Succession Act, 1865, who died in- 
testate, such heirs being in possession of a part 
of the estate of the deceased, for a debt due to 
him by the deceased, and obtained a decree 
against such persons. In execution of this decree 

roperty belonging to the deceased was sold. 

efore the sale-proceeds were paid to 6*, R, an 
heir to the deceased, obtained in the Districf 
Court letters of administration to the estate of' 
the deceased, and an order for payment to her 
of such salc'proceeds. Thereupon S sued ^for 
such sale-proceeds and to have the District 
Court’s order directing payment thereof to her 
set aside— Held that, with reference to ss. 190 

6 191 of Indian Succession Act, 1865, the 
decree obtained by 5* against persons who did 
not legally represent the estate of the deceased, 
and the proceedings taken against such persons 
in execution of such decree, gave S' no title to the 
sale-proceeds, which formed part of the estate of 
the deceased, and the suit was therefore not 
maintainable, Sukhnundun and another v, 
Theresa Rennick, 

[II-3 

SS- 256 & 257. — Breach of co?idiiion — Compen" 
sation,] An administration bond executed by an 
administrator in accordance with s. 256 ot the 
Succession Act is not an instrument of the kind* 
relerred to in the exceptfbn to s. 74 of the Con- 


ACT OP IBBB.—icontimied.) 

tract Act, so as^to make the obligor liable, upon 
breach of tfie condition thereof, to pay the 
whole amount mentioned therein ; and an as- 
signee of the'^bond under s. 257 ot the Succes- 
sion Act cannot reco^’-er more damage than he 
proves to have resulted to himself or to those 
interested in the bond- therefore, where 
neither the assignee of such a bond nor any one 
else had sutfered any damage by reason of the 
breach of a condition requiring the obligor to 
file an inventory of the estate within a speci- 
fied period, that the assignee was not entitled to 
recover from the obligor any compensation in 
respect of such breach. Lachman Das», Chater 

AND ANOTHER. 

[VII-279 

S. 257. — Quare, Whether the Judge of a 
District Court is competent to call upon a person 
to whom he grants a certificate under Act XL of 
1858 to furnish security ; and whether, where 
he has done so, and security-bonds have been 
given to him, he can assign them in the manner 
provided in s. 257 of the Succession Act 1S65, 
Amarnath, guardian of Lachmi Narain, minor 
V, Thakur Das and others. 

[III-12 

ss. 261 & that an appeal from an 

order of a District Judge granting letters of ad- 
ministration under Act No. X of 1865 was pro- 
perly brought as a first appeal from an order. 
Arthur Lane v, Hedayat-Ullah Khan. 

LXV-127 

S. 263.— The court-fee payable on a memo- 
randum of appeal presented to the High Court 
under s. 263 of Act X of 1865 from an order of 
the District Judge granting letters of adminis- 
tration, is Rs. 2, under Act VII of 1870, sch. II, 
art. I {d), Sch. II. Art. 117 is not applicable to 
such a memorandum of appeal. Lee p. Hardy, 

cix-27 

ACT XI OP 1865. (Mufassal Small 

Cause Courts.) 

(l).-s. 6. — Suit on bond hypothecating move- 
able property^] Held that a suit upon a bond 
hypothecating moveable property was not a Small 
Cause Court suit, consequently a second appeal 
lay to the High Court. Kalka Prasad p. Chan- 
dan Singh and others, " 

rvir-270 

^2). Sta7tdmg ibnher 7iot 77ioveable pro- 

perty ?\ Held that, for the purposes of the Muf- 
fassai Small Cause Court Act, standing timber 
is not “ moveable ” property, Nasir Khan v, 
Ka7amat Khan (/. L, R,, 3 All, 168) referred to. 
Umed Ram v, Daulat Ram. 

[Ill- 157 

Cheda Lal p, Muechand, and Mindai p, 
Kundan Singh. 

[XI-174 
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for damages for a^propr/a- 
ting fallen treei\ Tlie appellant sued the respon- 
dents for a tree or Rs. 20, its value, alleging that 
the latter had wrongfully taken siffch tree on its 
falling down. The defence to the suit raised 
the question whether such tree belonged to 
the appellant or the respondents. In second 
appeal the respondents contended that a second 
appeal in the case would not lie, as the suit was 
of the nature cognizable in a Court of Small 
Causes, ^eld that this contention was a fatal one 
to the hearing of the appeal, which must be dis- 
missed accordingly. Skinner v, Dildar Khan 
AND ANOTHER, 

[1-175 

(4) , for damages for appropriat- 

ing branches of trees'] A suit for damages on 
account of wronglul appropriation of the branches 
of a tree, is a suit of the nature cognizable by a 
Com’t of Small Causes, in which a second ap- 
peal is barred by s. 586 of the C. P. C, Abdul 
Karim and another v, Lachhman. 

[VIII.43 

(5) , fo enforce liability arising imder 

an award.] Held (in revision) 'that a *suit to 
enforce a liability arising under an award was not 
cognizable in a Court of Small Causes. Guneshee 
V. Chotay Lalh {AIL //. C Rep. 1871, p, 117) 
followed. Durjan Singh v. Sibia^ {AIL H. C, 
Rep., 1S75, A 329) referred to. Madiio Pi^asad 
Lalta Prasad, 

[1-159 

{Ci). Suit for money paid as penally 

under s. 34 of Act A of 1S79.I This was a suit to 
recover from the defendant Rs. 335, the amount of 
stamp duty and penalty paid by the plaintiffs in 
respect of an unstamped document executed by 
the defendant in his favour on which plaintiff 
had brouglil a suit. The duty and penalty was 
paid by the plaintiff under section 34 of Act I of 
1879 (Stamp Act). The present suit was based on 
the provisions ofsectioii 41 of the same Act. The 
suit was decreed by both the Lower Courts. 
Held (over-ruling the objection that the suit was of 
the nature cognizable by the Small Cause Court 
being below the value of Rs. 500), that under sec- 
tion 6 of Act XVIII of 1869, the stamp law in force 
v/hen the document w|ls executed, the executaut 
should have paid the stamp in absence of an 
agreement to the contrary ; consequently the 
Lower Courts were right in decreeing the claim. 
Atma Ram v, Sardar Kuar and another. 

[1^-328 

(7). Suit under s. 2% GP,C.] A suit 

under s. 295, C, P. C., to compel the defendant 
to refund moneys received by him which should 
have been paid to the plaintiff, was not cogni- 
zable by a Court of Small Causes under Act XI 
of 1S65. Dost Muhammad v, Ajudhia Prasad^ 

[X-21 


ACT XI OF ; 

(8) . Suit for conUibution between judg- 

ement-debtors L\ The plaintiffs in this suit were 

compelled to pay the whole amount of a decree 
passed against them and the defendants in a 
suit for compensation for the wrongful occupa- 
tion of certain land ; so he brought this suit in 
the Munsiff’s Court for contribution, claiming 
Rs. 124 odd. Held that the suit was in the nature 
of a Small Cause Court suit, and the Lower 
Courts had no jurisdiction.^ Daljit Singh and 
OTHERS V. JOKHU AND OTHERS. 

, [11-54 

(9) , Held that a suit for contri- 

bution by two judgment-debtors against a third 
for sum paid on account of arrears of maintenance 
payable by them all jointly and severally under a 
decree of court was maintainable in the court of 
Small Causes. Kishen Gobind And others w. 
Balgobind 

[II-2 

(10) . Suit for contribution.] A suit by 

the proprietor of one village who has been com- 
pelled to^ pay the revenue payable by the pro- 
prietor of another village for reimbursement is, 
where the amount of such payment does not 
exceed Rs. 500, a suit oPthe nature conginzable 
in a Mufassal Court of Small Causes. — Nath 
Prasad v. BaiJ Nath, (/. L. R„ 3 AIL 66) followed 
— Qutub Husain and another v. Abul Hasan^ 

[ 1-141 

(11). Suit for mooeab/e property attached 

in execution.] A jicrson, who had claiiued move- 
able property attached in execution of a decree as 
his own, and whose claim had l^een investigated 
and disallowed under sections 278 to 281 of the 
Code of Civil Procedure, sued, the projjcrty^ 
being under ailacliraeiU, the dccreci-hoider and 
the judgment-debtor in a Court of Small Causes 
for the property or its value. He/d that the 
suit could not pia)perly be regarded a suit 
•“for jjersonal property or for the value of such 
- propert}^” within the meaning of section 6 of 
Act Xl tff' 1865, but must be regarded as a suit 
to establish the plaintiff’s right, in the sense of 
section 283 of the Code of Civil Procediu'e, inas- 
much as the plaintiff' could not recover the pro- 
perty without clearing out of his way the order 
of attachment, which he could only do by estab- 
lishing his right in the sense of section 283, and 
therefore ^the suit was not one cognizable in a 
Court of Small Qixwst^.-^Janakiammat v. J/ithen- 
adieu (5 Mad., //, C. Rep., 191) ; Kundeme Naine 
Booche Naidoo v. Ravoo Luichmeeftaiv Naidoo 
($ Mad., H. C. Rep., 36); Gordkan "Pema v. 
Hasandas Balmukundas (/. Z. R., 3 Bom., 179) 
Ckhaganlal Naga?\ias^.Jcshan Rav Dalsukhiant 
(/. Z. Ah, 4 Bo77i., 503) ; Balkrishna v. Kisansing 
{/.L.R., 4 Born., 505) and Radha Kishe^i v. Ciiotey 
Lai {N.-Wn P, H. €. Rep., 1871^. 156} dissented 
from. - Godha and another v. Naikram and 

ANOTHER, 


[IV -849 
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ACT XI OP 1865, s. Q.— (continued^). 

Makundlal V , Nasiruddin. 

[II-0S- 

(12).- — Suit formoiiey paid by mistake 

Held that a suit for money paid by mistake is 
one of the nature cognizable in a Court of Small 
Causes, Chamru z/. Hardat, 

[111-128 

Implied contract.] Meld that a 

suit to recover a share of money which had been 
recover'ed by a co»plaintiff under a decree was a 
claim for money due on a contract, within the 
meaning of s. 6 of the Mufassal Small Cause 
Courts Act (XI of 1865), and was therefore a suit 
of the nature cognizable by a Court of Small 
Causes, in which, under s, 586 of the Civil Pro- 
cedure Code, no second appeal could lie. Debi 
Das zf . Lachman Singh. 

rV-292 

(14) . — When one of 

two or more joint creditors receives full pay- 
ment of the debt, he does so under the implied 
contract that he will deliver their shares to the 
other joint creditors. Such implied contract 
falls under the purview of section 6 of the Mofas- 
sal Small Cause Courts^Act, (XI of 1S65). Lack- 
man jP‘?asad V. Chammiial (A L. i?., 4 All.^ 6) ; 
Muro MoJmn Roy v. Khettro Mo?tee Dossee{i2 

IV, R., 372) ; and Sunkur Lall Pattuck Gyamal 

V, Ram JCaiee Dhamm (18 IV. i?., 104) referred to. 
SoHAN AND OTHERS V , MaTHURA DAS, 

[IV-170 

(15) . . The plaintiffs 

purchased land belonging to the defendant at 
an execution sale at which it was notified that 
arrears of revenue were due in respect of the 
land. The plaintiffs paid such arrears, and also 
the arrears which had accrued in the period bet- 
ween the sale and the date the plaintiffs obtain- 
ed possession. They then sued the defendant, 
in the Munsif s Court to recover the amount they* 
had paid. Held that, with reference to the-prin- * 
ciple laid down in Nath Prasad v. Baij Nath 
(/. L. R.y 3, AU.^ 66,) the suit should have been 
instituted in the Court of Small Causes, Ali 
Mazhar Gopi Nath and another. 

[1-167 

C, a mortgagee, the 

mortgage having been foreclosed, sued D, the 
mortgagor, for possession of the mortgaged pro- 
perty and obtained a decree for possession 
thereof. He subsequently agreed with D to 
surrender the mortgaged property to him, if he 
deposited the mortgage-money in Court by a 
specified day. D borrovved the money for this 
purpose by means of a conditional sale of the 
property to Z, and deposited it in Court. The 
deposit was made after the specified day and 
consequently C took possession of the property. 
The money deposited by D remained in deposit, 
and while there C caused it to be attached in 


ACT XI OF 1865, s. (continued), 
execution of a money-decree he held against Z), 
and it was pgid to him. Z thereupon sued C in 
the Munsifs Court to recover such money, which 
amounted to ]^s. 350, Held that the suit must 
be regarded as one for money had and received 
by the defendant for the use of the plaintiff, 
and was therefore one cognizable in a Court of 
Small Causes, Lachman Prasad Chammi 
Lal and another. 

[1-98 

(17) . Suit for money had and received 

for plaintiff' s usei^ A suit was brought by some 
of the co-sharers in a patti of a mahal in which 
land had been taken for public purposes under 
the Land Acquisition Act, against the other co- 
sharers in the patti for the proportion due to 
them out of a sum of money which had been 
awarded as compensation for acquisition of the 

I land, and which the defendants had received. 
Held that the suit was one for money had and 
received for the plaintiff s use, and was there- 
fore cognizable by a Court of Small Causes. 
SoJian V. Matht0’a Das (Z Z. Z., 6 AIL, 449) fol- 
lowed Umrai and others V. Ram Lal and 
OTHERS, 

[V.65 

(18) . y The 

transferee of a mortgage of a share ol an un- 
divided estate sued the lambardar of the estate 
for the profits of such share for a certain 
year, the amount claimed being Rs. 500, Heldt 
regarding such suit as one for money had and 
received to the plaintiff’s use, that it was one 
of the nature cognizable in a Court of Small 
Causes. Mohamedi Begam v. Abbas Ali. 

[III-I15 

(19) . Suit for specific performance] 

Held that a suit for specific performance ^of a 
contract to execute a bond for money found due 
to the plaintiff from the defendant was not a 
suit cognizable iu a Court of Small Causes. 

r Naresh Singh Jaipal Singh and another. 

[III-147 

(20) . — Suit raising qtiestion of title.] I 

A and G iZ, sold certain "immovable property 
for Rs. 190. G H who had received the whole 
consideration money refused to give any part 
thereof Xo J A. Therefor^ 7 A brought this suit 
against G H for Rs. 52 odd alleging that he 
was by inheritance a co-sharer in such property 
to the extent of . The defence was that the 
plaintiffs share by inheritance in such property 
entitled him only to Rs. 2-6-8. The Lower 
Courts dismissed the suit. The plaintiff there- 
upon applied to the High Court under s. 022 
of Act X of 1877 to set aside the decrees on. 
the ground that the suit being cognizable in 
the Court of Small Causes, the Courts below 
had exercised a jurisdiction not vested in them- 

, Held that the plaintiff himself based his claim 

. on his right of inheritance, directly and not in- 
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AQT XI OF 1865, s. 6.—fco?ifmuedJ. 
cidentally, raising a question of title^^such as 
could not properly be disposedtqf by a Court 
of Small Causes. The application must be dis- 
allowed. Muhammad Isharat Ghulam 

Husain AND others. 

[1.162 

^21).---— — This was a suit instituted in a 
Court of Small Causes in which the plaintiff 
claimed from the defendant, Rs. 40, the value of 
certain trees which the latter had cut down and 
removed. The claim was based on the plain- 
tiff’s right to the cultivation of the land on 
which 'such trees stood. The defendant set 
up as a defence that the cultivation of such land 
had belonged to him and the plaintiff had wrong- 
fully planted such trees on such land. I/M 
that the suit involved a question of title and 
was not cognizable by a Court of Small Causes, 
Dhuman V. Shankar. 

[11-27 

(22) . The only prayer in the plaint in 

this case was to recover Rs. 50 as damages for 
the wrongful taking of the fruit of some trees. 
Ilsld that the suit was of the nature cognizable 
by the Court of Small Causes and the fact that 
a question as to the right to the grove had been 
raised on behalf of the defence did not alter the 
nature of the m\l.--Hedactoollah v. Shaikh 
Karloo (7 ;n) zxiARam Dyal Gans^oolv v. 

Huro Soonduree Dossia (10 PF. R., 272)' follow- 
ed. SuBARAN Singh v, Ramparbat Singh. 

[11-158 

(23) . — Suit formoncy on a sulclinamai\ 

Held that a suit to recover Rs. 397-3-4 from 
the defendant based on a sulehna?nii which 
made the obligors responsible to the obligee 
under certain circumstances was a suit of the 
nature cognizable by the Court of Small Causes 
^d in which no second appeal lay. Naimul 
OAQ AND OTHERS V, ABDUL LaTIF AND OTHERS. 

[ 1-6 .. 

(24) .- Suit f 07 m 7 ears of 77iamte7iance 

eont7 actedi ] — In this case the plaintiff sued her 
husband to recover Rs, 24 arrears of maintenance 
which he had by an agreement ifi wrilhig co 7 i- 
traded to pay. it was a suit to recover 

money due under contract fa Small Cause 
Court suit) to which s, 6 of the M. S. C, Court 
Act and s. 5S6 of the C. P. C. applied and conse- 
quently no appeal lay to the High Court. 

Hardeo Das v, Parbati. 

[VII..04 

This was a suit brought 
by the plaintiff-appellant upon a hundi which 
was drawn by B and S' D in favor of M. L., for 
Uie acceptance of a firm called P M and N D. 
The suit as brought was in reality ior the reco- 
•very of a sum of Rs, 449» principal and interest, . 
which the plaintiff was constrained pay to the 


ACT Xl OF 1865, s. e,-(conti7med}. 

Iast_ endorsees in consequence of the hundi not 
having been accepted and having been dis- 
honoured. In consequence of the hundi having 
been lost the plaintiff also prayed that the defend- 
ant should be directed to obtain a duplicate of 
the hundi and make it over to him. Held that 
in the first place the plaintiff was not competent 
to ask for this last relief and in the next place 
the fact that he included such a prayer in his 
plaint cannot change the nature of the suit. 
The suit was one of the nature cogjiizable in a 
Court of Small Causes in which no second ap- 
peal vvould lie, (s. 586, C. P. C. and s. 6 of Act IX 
of 1865.) Bankey Lal V, Mohan and others. 

[VI-78 

(2f>).— —Suit for damages fo7 assatilf]---- 

X nis was an action for the recovery of Rs. 200 as 
damages by the plaintiffs for his bodily injury 
resulting from his having been as.saulted by the 
defendants and the consequent loss of reputation 
and hurt of and also hospital expenses 

and expenses iWurred in prosecuting the defend- 
ant in the Criminal Courts. Held that as part of 
the claim related to alleged actual pecuniary 
damages resiilting from an alleged personal iniiiry 
the whole suit was of Small Cause Court nature 
and consequently no second appeal would lie, 
JlWA KaM SiNGII Z/. BiIOLA AND ANOTHER. 

[vn-2e8 

Udit 2/. Ranjit Kuar. 

[II-I86 

{Ti),’^SHit for arrears of 7nalika)ia,'] A sold 
certain properties to />’, and B agreed to pay as a 
part of the consideration a certain sum yearly 
in cash, a portion of profits, and to give posses- 
sion of 10 biglias of land. This was a suit by Al- 
to recover arrears for two years of the cash pay- 
ment and for Rs, 60 for rents wrongfully realised. 
Held that the suit was of a Small Cause Court 
nature and no second appeal lay, (s. kHG of the 
Civil Procedure Code.) IIayat Ali v. Da wan 
Ram.and others, 

[VI-29 3 

(2S) ^ 

a suit for arrears of malikama payable under the 
terms of Wajihulars: to the plaintiff in respect 
oi certain land held by the defendant was not 
a suit of the nature of the Court of Small 
Causes. Biiawan Singh v. Chattar Kuar. 

[11-114 

Churamx^n V. Balli. 

[VlI-121 

{f>^'\.^Claim based partly o7t contract and partly 
on customary right.'] This was an action for the 
recovery of Rs. 4 upon the ground of a certain 
agreement between the parties and the general 
right Qipa7‘ohii. The plaint was stamped witli 
a 6 annas adhesive stamp. Held that the suit 
was 01 a Small Cau,^ Court nature and there- 
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fore a second appeal did not lie, Sheodihal 
Pande V . Mahesh Pande. 

[VII-22& 

(SO ). — Suit for value of ma-ngoes founded on 
agreement contained m Pi^ofd-ui-ara.'] This 
suit IS to recover the value of half the mangoes 
produced on certain land of which plaintiff is 
the zamindar and defendants are the occupiers. 
The claim is founded on an agreement contained 
in the Wajib-td-^a^ z ^ Thus it is a suit for money 
under a coi>*itract and being under JRs. 500 no 
second appeal lies to this Court. Bishun and 
ANOTHER V , NaIPAL. , 

[V-299 

to etifocre Ueni\ A suit was brought 
in a Small Cause Court to recover a sum of 
money from the defendants personally, and by 
enforcement of hypothecation of certain cattle 
by their attachment and sale. The cattle were 
in the hands of other persons, who had purchased 
them at an auction-sale in execution of a decree 
against the original defendants, and who were 
added as defendants under s. 32 of the Civil 
Procedure Code. Held that the suit was not 
cognizable b}? a Small Cause Court, inasmuch 
as it did not fall under the category of a “suit 
for money due on a bond or other contract,*' or 
of a “ suit for personal property, or for the value ; 
of such property,” within the meaning of s. 6 of 
the Mufassal Small Cause Courts Act (XI of 
1S65) Ram Gopal Shah v. Ram Gopal Shah 
(6 IV. R.f 136) and Godhaw Naik Ra7?i (L L. R., 

7 All. 152) referred to. Surajpal Singh and 
OTHERS V , jAiRAM GiR. 

[V-2S9 

{^2).— Suit for damages by way of mesne pro- 
fitsi\ Plaintift sued the defendant who had wrong- 
^ fully taken possession of her share ol certain 
estate for possession and obtained a decree. 
Under the decree the defendant should have 
surrendered some sir lands, a part of the estate 
to the plaintiff, but instead of doing so he con-^ 
tinned to cultivate the same. She thereupon' 
brought the present suit for Rs. 99-12 the value * 
of the produce which she would have made if 
allowed to cultivate the land. The suit was 
instituted in the Court of Small Causes. Held 
overruling the decision of the Small Cause Court 
that tbs suit was cognizable by the Small Cause 
Court. Katwari Bibi z/. Subal Khan, 

[ 1-109 

( 33 ) — Suit for rent against a distraineri] B 
wno held a decree for money against <T, cultivator, 
brought to sale in execution oi his decree the 
produce of certain land occupied by (T, and such 
produce was purchased by S’. The land-holder, 
to whom G owed rent for land sued G and S for 
the amount of the rent, on the ground that under 
s. 56 of the N.-W. P, Rent Act the produce of 
the land was hypothecated for the rent. Held 
that the defendants could only be held responsi- 
ble exdelicto^ and the suit was therefore one for *• 


ACT XI OF 1865, s. Q.-(co7tcluded). 
damage|, and, the amount claimed being ufider 
Rs. 500, one cognizable in a Court of Small 
Causes. ShiiSba v, Hulasi. 

♦ [III.114 

( 31 ): -yDa^nages^ Malicious prosecution.] The 
plaintiff sued the delendant for damages for a 
malicious prosecution claiming Rs. 200 in respect 
of the mental annoyance caused him by such 
prosecution and Rs. 25 expended by him in his 
defence. Held that the suit was one cognizable 
^ Small Causes, Ga/iga Ivaraifi v, 

Gjidadhur Chowdhry (13 W. R., 434), and Btojo 
Soofidur V. Eshafi Chundef (15 W. R„ 170) 
followed. Hanuman Debi Singh. 

[1-52 

( 35 ) s. 21 ,— All application by a decree -holder 
lor money paid into Court by the judgment-debtor 
IS a “process for enforcing the decree,” within 
the meaning of s. 21 of Act XI of 1S65. Amolak 
Ram and others The Bombay Baroda and 
Central India Railway Company. 

[VIII-59 

ACT III OF 1867 (Public (Gambling.) 

_(I). SS. 5 io 6 — Non-co7npliance with the provi- 
sions of s. $—£vide7ice.] Held that where the 
provisions ot s. 5 of Act III of 1867 had not been 
complied the simple fact that some money in a 
small earthen pan and some cowries were found 
in the house of the accused was not sufficient 
evidence under s. 6 of the same Act of the fact 
that the house was a common gaming house. 
Empress v, Shakar Ckand and others. 

[ 11-132 

(2). — 07'edible i}tfoy77iatio}t^l7ifo7*- 

mal war 7‘a7it— Evidence i\ The police made a 
report to a Magistrate which merely stated that 
it was heard that a great deal of gambling was 
going on, and that this was the cause of numerous 
offences. Upon this report the Magistrate 
issued a warrant directing the search of a cer- 
tain house, which the police report did not state 
was used as a common gaming house, and the 
owner of which was only accused of gambling. 
The house was searched, the accused was found 
with many other persons ^seated round a board, 
and dice also were found "there. The accused 
was convicted under s. 4 of Act III of 1867 
(Public Gambling Act), of having been found 
gaming, or present for the purpose of gaming, in 
a public gaminghouse. Held that the Magistrate 
should not have granted the warrant upon the 
information received by him in such general 
terms, that there was nothing to show that the 
house was a common gaming house as defined 
in s. I of the Act, and that the conviction must 
beset aside. Queen Empress v. Yusuf Husain. 

[IX-162 
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ACT III OF ISeirm. 5 & 6 .-(contmned), , 

.(g), -T5 .]A 

house belonging to R, B was searched under 
a warrant issued by the District •Superinten- 
dent of Police, and purporting^to be under 
the provisions of s. 5 of Act liTof 1867, and 
instruments of gaming were found therein. 

7 ?. B. was accordingly prosecuted and con- 
victed under s. 3 of the said Act. The war- 
rant did not state that credible information had 
been received that the house in (question was 
used as a “common gaming )jouse/’ but merely 
that it was one in which “ gambling frequently 
took place and no further evidence appeared 
on the record to show that credible information 
had been received that the house was a 
“common gaming house.” Held that the warrant 
was informal ; and the instruments of gaming 
found as above described were not found in 
pursuance of a search conducted in accordance 
with the provisions of s. 5 of Act III of 1867 ; 
and, consequently, their finding could not be 
taken as evidence that the house was a common 
gaining house. Queen-Empress - y. Ram Bharose 

[X -226 

During 

the Dkvali festival, at which time gambling 
is customary amongst the Hindus, the house 
of one J, M, was searched by the Police on 
a warrant purporting to have been issued under 
s. 5 of Act 111 of 1867, and instruments of gam- 
ing were found therein. The warrant did not 
show that the officer issuing it (the District 
Superintendent of Police) had reason to be- 
lieve that the house iu respect of which it 
was framed was a common gaming house, 
and there was nothing on the record to 
show that such belief was entertained “ upon 
credible information.” J, M. and others, who 
were in the house at the time of the search 
were charged with and convicted of offences 
under Act ill of 1867. Hela> that the convictions 
and sentences obtained and imposed under the 
circumstances above set forth could not be sus- 
tained. Queen-Empress Chiranji and 

OTHERS. 

[Xl-lil 

Secarch wafTanf~^lr?’eg 7 danty in 

issuing^Covered by s. 537, Cr. P. C\] This was 
a case reported to the High Court for orders by 
the Sessions Judge. It appeared that a first 
class Magistrate issued a warrant authorizing a 
Sub-Inspector of Police to enter and search 
the shop of accused on the ground that he had 
given credible information that it was being 
used as a common gaming house, whereas 
xmder Notification No. 201A, dated the 2Sth 
April, 1867, (issued by the Lieutenant Governor) 
the warrant should have been issued to an 
Inspector. Held that the irregularity would be 
covered by s, 537 of the Code of Criminal 
Procedure, Empress v, Musa and others. 

[IV.59 


F CASES. 

ACT III* OF 1867, ss. 5 6.’-(emi/nued}. 

Warrant to Sub-Inspecto ? — 

mal — Evidenced] Held that the issue of a 
learch-warrant to a Sub-Inspector instead of an 
Inspector (as provided by the Government 
Notification) was an irregularity which rendered 
s. 6 of the Gambling Act inapplicable to the 
case. But the irregularity did not render the 
things found (instrument of gambling, etc.) inad- 
missible if they were otherwise relevant and ad- 
missible ill evidence. In other words the irre- 
gularity made the particular provisions of the 
Gambling Act inoperative but did *^not . touch 
other laws. Consequently if the offence was 
proved brother evidence there was nothing to 
prevent a conviction. Held further, (i.) That the 
irregularity would be covered by s. 537 of the 
Code of Criminal Procedure, (2). That on a pure 
question of weight of evidence the High Cfourt 
did not enter in revision, except for very excep- 
tional reasons. (In the above case which was a 
charge under s. 3 of Act III of 1867, certain 
instrumetns of gambling /. cowries etc,^ 
were sought to be px'oved in evidence against 
the prisoner under ss. 5 and 6 of the Act.) 
Empress v. Hardeo Das. 

[IV-286 

(7),, Search wa?ra 7 it~’-Irr€gulariiv cured 

537 -] ^^^id (per Mahmood,*' |.) llial the 
mere tact that a warrant issued under the Gamb- 
ling Act was defectively worded and was rather 
a warrant of arrest than a soarch-warrant had 
not the effect either (i) of making the particular 
provisions of ss. 5 and 6 of the Act inapplicable, 
or (2) of vitiating the trial. The irregularity 
would be covered by s. 537 of the Code of 
Criminal Procedure. 

Duthoit, j., however concurred with dictum 
(2) but not with dictim (i). Empress v, Man*- 
Singh and others. 

[IV-291 

(1) . — s. 6 — CowricsHushumeiit of gamblhtgi\ 
HcldWidX cowries are not “instruments of gam- 
ing” within the meaning of s. 6 of Act No. lit 
of i'867. Oueen-Empress v, Bhawani and 
others, 

[XV-139 

(2) . -Hcd that the mere finding of 

cowries in a house searched in pursuance of 
a warrant issued under Act No. Ill of 1867 
would not raise the presumption that the house 
was used as a common gaming house; but 
evidence that cowries were used hi that house 
as instruments whereby to carry on gaming 
would bring the house within s. 6 of the Act. 
{Queen Empress v. B/m'im?zi, W. N. 1895,^). 139) 
referred to. Queen Empress v, Bala Misra 
and others. 

[XVII-117 

(l)---'S. 1 ^.- Public place?}, Certain persons 
were convicted of gambling in a“ public place” 
under s. 13 of Act HI of 1S67. The place where 
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such persons had been gambling xvas the cka-^ 
bntra of the shop of one of them, which was 
part of his own premises. The case was re-*^ 
ferred to the High Court by the Sessions Judge. 
The Court held that the place where such per- 
sons had been gambling was not a “public 
place,” within the meaning of s, 13 of Act III of 
1867, and quashed such conviction. Empress 

Ratan and others. 

[1-8 

Empress KALiNDARKHAN and others 

[VII -75 

^2). Held that a verandah attached to 

a room of a private house, looking on an alley, 
is not a “ public place ’’ within the meaning of 
s. 13 of Act lU of 1S67. {See as to the chabuita 
of a shop Empress v. Ralan, W. A., 1881, p‘8) 
Empress v. Bhagwan and others. 

[ 1-17 

(3),- that the chahuUa of a temple 

to which all classes of the public who were not 
of the longest castes had access was a “ public 
place ” within the meaning of s. 13 of Act No. Ill 
of 1867. Queen Empress v, Chote Lal and 

OTHERS, 

XV -127 

15. — Sentenced, Held that a Magistrate 
is not competent under ss. 3 and 15 of Act 
No. Ill of 1S67 to pass any sentence in excess of 
Rs. 400 or six months’ imprisonment, and that a 
prisoner cannot be sentenced under those 
sections to a fine of Rs. 600 or to imprisonment 
for one year until he had been convicted at one 
trial of two or more offences. The sentence of 
one year’s imprisonment under s. 15 of the Act 
passed in this case was illegal and must be 
reduced to six months’ rigorous imprisonment. 
Empress v, Chunni, 

[I-lll 

(2)..^ ^ G was convicted of the offence 

of being found in a gaming house, and was 
sentenced, under ss. 4 and 15 of Act Hi of 1867, 
to rigorous imprisonment for six months. He< 
had been seven times previously convicted 
under that Act. Held that the sentence was 
illegal. The utmost punishment allowed by the 
law upon the conviction had was a fine of Rs. 200 
or rigorous imprisonment for 2 months. E^n- 
press v. CJmn?ii, (J4', iSSi,p, in) referred to. 
Empress v. Ganpat. 

[ 1-129 

ACT XXV OF 1867 (Printing & NTews- 

papers Act). 

ss, 1 , 3, 12 . — Publisher'* Printed legibly 
on it the name of the prmter and the place oj 
prmting"?^ In this case the applicant for 
revision caused to be printed copies of certain 
books, which previously had been printed at 
the Government Press, Allahabad, and offered 
them for sale, and sold some of them. Some of 
these books did not contain the name of the 
printer and the place of printing, or the name ■* 
of the publisher and tli^ place of publication. 


ACT XXV OF 1867, ss. 

Other bo^oks had printed upon them the wcfrds. 

“ Government Press, Allahabad.’* ^ Held that in 
respect of tKo*se books which did not contain 
the name of the printer or publisher the prison- 
er xvas properly convicted of an offence under 
s. 12 of Act XXV of 1867. A man xvho causes 
a book to be printed and offers it to the public 
for sale is a publisher xvithin the meaning of 
ss. 3 and 12 of Act XXV of 1867. Section 3 ap- 
plies to every volume of the book. Held also 
that in respect of the books which contained the 
words, “Government Press, Allahabad,’* the 
prisoner was guilty of an offence under s. 12 of 
Act XXV of 1867 because by doing so he pub- 
lished a boolj xvhich did not contain ** printed 
legibly on it the name of the printer and the 
place of printing ” and the name of the publish- 
er, that is to say the true name of the printer 
and the publisher. Empress v, Joti Prasad. 

[VII-95 

s. 16 . — Held that non-compliance with s. 16 
of Act No. XXV of 1867 is not a criminal 
offence, although, as a penalty or forfeiture 
may be imposed under it, it is necessary for a 
Magistrate acting under the section to follow 
some recognized procedure and to ascertain by 
evidence or admission xvhether or not the com- 
plaint has been made out. Qume whether any 
appeal lies from an order under s. 16 of Act 
XXV of 1867. Queen Empress 2/. Amba Prasad. 

[XVII-25 

ACT IV OF 1869 (Divorce) 

ss. 3 ( 2 ) & 55 , — A decree dismissing a suit 
for dissolution of marriage made by the Judicial 
Commissioner of Oudh exercising the powers 
of a District Judge under Act XIII of 1879 and 
the Dix’orce Act, 1869, is appealable to the High 
Court for the N.-'W. P. At the hearing of an 
appeal from a decree dismissing a suit by a 
wife for dissolution of marriage, on the ground 
of her husband’s incestuous adultery with her 
! sister M and cruelty, the appellant produced 
I certain letters xx’ritten by the respondent and 
I M to each other which showed that a criminal 
^ intimacy existed between them. These letters 
xx^ere not xvritten until after the appellant had 
filed the appeal. Held that such letters were 
admissible and should be admitted, and that, 
having been brought to the Court’s notice by the 
appellant’s counsel, the Court xx’as bound in the 
interest of justice to require their production 
in order to enable it tc decide ihc appeal on its 
real merits. Morgan v. Morgan. 

[11-86 

Per Contr F. H. Percy v, J. Percy. 

[XVI-110 

SS. 3 ( 2 ), 8, 9 , 13 , 17 & 55 .— The High Court 
of Judicature for the N.-W. P. has no Jurisdic- 
tion to entertain an appeal from the decree of a 
District Judge in Oudh dismissing a suit for 
dissolution of marriage, Morgan v. Morgait 
(/. L,R AIL^ 306) overruled. F. H. Percy », 
J. Percy, 

[XVI-110 
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• S" B (6). — In 1S82 a decree for dissolution of 
marriage between E M and S M was passed 
by the High Court on the wife’s •petition, and 
the husband was ordered to pay alimony for 
the wife and certain minor childrt®! of the mar- 
riage. On the 26t!i of August, 1S95, a petition 
was presented to the Court on benalf of E M 
stating that 6* M had married again on the 3rd 
of August, 1895, that one of the children in 
respect of whom alimony was payable had come 
of age on the i6th of April, 1895, and that 
another of such children had married in April 
1S93, prayed that certain sums which 

had been paid into Court as alimony in respect 
of the three persons above referred to might be 
refunded. Held that E M was not entitled 
toany refund of alimony except as to sums, if 
any, paid into Court after the date ot the tiling 
of petition for refund and relating to a period 
subsequent to that date. In the matter of the 
petition of A. Morgan. 

[XVI-52 

(Df s. 14 .— This was a suit under Act IV of 
1869, (Divorce Act), instituted in a District 
Court by a husband lor the dissolution of his 
marriage on the ground of his wife’s adultery. 
The District Judge found that it was the harsh 
and cruel treatment of the plaintiff’s molher-iu- 
law, to which the plaintiff was a party, that drove 
her from her home and that it was only at the 
last when she had returned two or three times to 
her hiisband, and had again been turned out, 
that, in despair, and to ward off absuhile want 
and starvation, she took up with the defendant. 
He also found that at the time of the institution 
of the suit plaintiff was living in adultery with 
another woman. Held iX\'2X under the circum- 
stances plaintiff was debarred from obtaining 
the relief claimed. Stephen v, Stephen and 
Birbal. 

[III-73 

(2 ). — Unreasonable delay in pesenting pcii- 
tion\ This was a suit for dissolution of a marriage 
on the ground of the adultery of the respondent 
with the co-respondent. There was the respon- 
dent’s evidence that she had committed adultery 
with the co-respondent in 1SS3 and 1886. As to 
the adultery in 1886, she, in the course of her 
examination, produced certain letters which she 
swore she had received from the co-respondent. 
Some of these letters show that he had impor- 
tuned her to visit him in iS86, and the letters 
raised a violent presumption that adultery was 
committed on the occasion of that visit. The 
petitioner in his evidence proved that the co- 
respondent was in Court at the time of the trial. 
The co-respondent was not called to contradict 
any of the evidence given by the respondent 
at the trial. Held that the petitioner was enti- 
tled to have the decree made absolute in respect 
of the adultery in 1 886, Henci-iex' Henchey 
AND ANOTHER, 

[VII-272 
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(3). A husband separated himself from his 

wife, who up to the time of his doing so was a 
Virtuous woman, merely because she had run 
him into debt. He did not write to her, or go to 
see her, or make her an allowance proportion- 
ate to his income, after he had done so. Held^ 
upon a petition by the husband for dissolution 
of his marriage on the ground of his wife’s adul- 
tery, such adultery having been committed dur- 
ing such separation, that his conduct towards his 
wife disqualified him from obtaining the relief 
sought, Holloway v, Holloway^ & , Camp- 
bell. 

• [ 11-177 

&. 17 — Comfiromlsel] In a suit for divorce by 
the husband as petitioner against his wjfe and^ 
another person as co-respondent, the Court of 
the judicial Commissioner ot Oudh, where the 
suit was instituted, passed a decree /lisit and 
the record of the case was forwarded to the 
High Court for confirmation under s. 17 of the 
Indian Divorce Act. Pelitioner and the respon- 
dent, his wife, also forwarded to the High Comt 
through the Registrar of the Court of the Judicial 
Commissioner a petition in which they expressed 
their intention of living together as man and 
wife and asked the Court not to make the decree 
absolute. On the 2nd Juire, the case came before 
the Court, when an order was passed that it 
should stand over for a fortniglit to enable the 
petitioners to appear in p(n'sou or by pleader. 
At the adjourned hearing l.)olh the petitioner and 
the respondent were represented by one vakil^ 
and he prayed the Court lu^t to make the decree 
nisi absolute. Held^ by Edge, C. j,, and Brod- 
hurst, J., that the Court siiould accede to the 
prayer of the petition and not make absolute the^ 
decree passed by the judicial Commissioner of 
Oudh. Further, that a suit for a divorce is to be ^ 
dealt with like all other cases between pri- 
vate litigants, and therefore^ the High Court 
should not make a decree nisi absolute without 
a motion being made to it to that efi'ect. 

Held by Mahmood, j., that proceedings in a 
""Divorce Court arc <7?<^<'^i7~crimi^al, and that they 
are governed by rules in many respects vaslly 
diflerent from those which govern ordinary civil 
litigation, especially in the matter of compromise 
or mutual agreement between tlic parties : Hald^ 
further, that as in the Indian Divorce Act no 
express power is given to the parties to the 
suit to prevent a decree nisi passed in it by the 
District J iiclge from being made absolute, the 
principles ol the practice of the English Divorce 
Act in such a matter might well be iollowed and 
an order be made at the desire of both parties 
staying the proceedings iu the cause and not 
setting aside the decree nisi which cannot be 
done. Lewis v. Lezois (30/../., P, and M., 199) 
referred to. Culley v. Culley and others. 

[V'III -249 

s. Cruelly l\ A false charge by a husband 

* against his wife of adultery, although such 
charge is made wilfully- maliciously, and with- 
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out reasonable or probable cause, is not an act 
amounting at law to cruelty, so as to entitle th^ 
wife to a judicial separation. Augustin t/, 
Augustin. 

[II-S2 

(1) s. 51 .-“ The co-respondent in a suit b^ a 
husband for the dissolution of his marriage with 
his wife on the ground of adultery was sum- 
moned by the petitioner in such suit as a wit- 
ness. ThejCourt di<Jnot explain to him, before he 
was sworn, that it was not compulsory upon, but 
optional with, him to give evidence o^ not. He 
did not object to be sworn, and replied to the 
questions asked him by the petitioner’s counsel 
without hesitation, until he was asked whe- 
ther he had had sexual intercourse with the 
respondent. He then asked the Court whether 
he was bound to answer such question. The 
Court told him that he was bound to do so, and 
he accordingly answered such question, answer- 
ing it in the afSimative. Had the Court not 
told him that he was bound to answer such 
question, he would have declined to answer it. 
IIM, under such circumstances, that the co- 
respondent had not “offered” to give evidence, 
within the meaning of s. 51 of the Indian Divorce 
Act, 1869, and therefore his evidence was not 
admissible. DeBretiOn v, DeBretton and 
Holme. 

[II-41 

(2) — This was a suit for dissolution of a 
marriage on the ground of the adultery of the 
respondent with the co-respondent. There was 
the respondent’s evidence that she had com- 
mitted adultery with the co-respondent in 18S3 
and in 1886, As to the adultery in 1S86 she, in 
the course of her examination produced certain 
letters which she swore she had received from 
the co-respondent. Some of these letters show 
that he had importuned her to visit him in i886 
and the letters raised a violent presumption 
that adultery was committed on the occasion of 
that visit. The petitioner, in his evidence, 
proved that co-respondent was in Court at the 
time of the trial. The co-respondent was not 
called to contradict any of the evidence given 
by the respondent at the trial. Held that the 
petitioner was entitled to have the decree made 
absolute in respect of the adultery in 1S86. 
Henchy V, Henchy and another. 

[VII-272 

S. 55 .— The High Court of Judicature for 
the N.-W, P. has no jurisdiction to entertain an 
appeal from the decree of a District Judge in 
Oudh dismissing a suit for dissolution of mar- 
riage. Morgan v. Morgan (/. L, 4 AU,, 
306) overruled. F. H, Percy J. Percy. 

[XVI-110 

ACT VII OF 1870 (Oonrt Fees). 

1 , — Miscellaneous — Memorandum of appeal^ 
Where one of several appellants takes a ground 


ACT VII OF 1870 Miscellaneous— 
{continued) . * 

of appeal whigh goes to the root of the respon- 
dent’s case/ and which if successful would de- 
prive the respondent of his decree as a whole 
and not merely of his interest in it quoad the 
I particular appellant, that the appellate Court is 
justified in :*e:’us:ng tojiear such appellant on 
such ground as afji'csaid unless he pays a court- 
fee sufficient to cover the whole relief obtainable 
on such ground of appeal. Bujhawan Rai and 
others V, Makund Rai. 

^ [XII-24S 

( 2 ) .—One B L sued B B and others for damages 
on account of the alleged wrongful cutting 
and remoxfing of certain trees by the defen- 
dants. The plaintiff before hearing obtained an 
injunction against the defendants restraining 
j them from removing certain trees wffiich they 
had already cut. On the hearing of the suit the 
court being of opinion that such injunction had 
been unnecessarily obtained by the plaintiff 
ordered him, under s. 497 of the Code of Civil 
Procedure, to pay damages. The plaintiff 
appealed both against the main decree and as to 
the award of damages, but paid only the same 
court-fee which he had paid on his plaint. The 
memorandum of appeal was reported by the 
Munsarim of the appellate Court to be duly 
stamped but at the hearing the Court dismissed 
the appeal In ioto on the ground of insufficiency 
of court-fee. On these facts it was held that 
the plaintiff-appellant, ought to be allowed an 
opportunity of amending his memorandum of 
appeal either by relinquishing his claim to re- 
lief against the award of damages or by making 
good the deficiency in the court-fee. Misr 
Behari Lal V. Bhugwan Das and others. 

[XIII-220 

s. 5 .— Where an appellant whose memo- 
randum of appeal had been declared by the 
taxing officer of the Court to be insufficiently 
stamped applied for relief under s. 3 of Act No. 
VI of 1S92, and it was found that the report of 
the taxing officer was erroneous and that the 
correct stamp had as a matter of fact been put 
on the memorandum of appeal. Held, that the 
appellant was entitled to the relief sought not- 
withstanding the provisions of s. 5 of Act No. VII 
of 1870. Badri Prasad v. Kundan Lal. 

[XIII-45 

s. B.'—Sec Jainti Prasad v, Baichu Singh 

AND OTHERS. S. 28. Ko. (3) 

[XIII-29 

( 1 ) s. 7 , cL ( 1 ). A sued to recover the amount 
due on two mortgage bonds of Rs. 2,759-14 annas 
from the mortgagors personally and by sale of the 
mortgaged property in the possession of B who 
had purchased it in an auction-sale and obtained 
a decree. B appealed from this decree valuing 
the relief sought by him at Rs. 70. the amount 
for which he had purchased the property and 
paying court-fees accordingly. Held that the 
relief ought to have been valued according to 
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ACT VII OF 1870, s. 7, cl. 

the Value of the interest of J 9 in the property. 

DuRGA ChARAN SaNYAL Zf, JaMS^TJ!. 

[ 11-97 

Sheoeaj and others z^. Daljit Singh. 

[IV-161 

( 2 ).— s. 7 , el. i & ii.— This was a reference to 
the Court by the Registrar on a question of the 
court-fees payable on the memorandum of 
appeal in this case. The Registrar observed as 
follows : — 

“ In this first appeal the claim is. — 

(i) . To recover arrears of annuity, Rs. 137-8. 

(ii) . That the defendants may be called on to 
furnish security for the payment of Rs. 27-8 per 
mensem in future, or that they be directed to 
invest the sum of Rs. 8,250, which will yield an 
annuity of Rs. 330 (/. <?., Rs. 27-8 X Rs. 12) as 
interest thereon to be paid to the plaintiff. 

In the lower court the plaintiff was charged. 

Rs. a. p. 

(i) . On Rs. 137-8 under s. 7 (i) ... 10 8 o 

(ii) . On Rs. 8,250 advalorem^ but 

under what section is not ap- 
parent ... ... 406 o o 

This calculation seems to be clearly wrong. 
The second pari of the prayer is clearly charge- 
able under s. 7 (ii) on ten times the annuity 
which equals Rs. 3,300, the fee being Rs 190. 
The memorandum of appeal in this court has 
been stamped as follows:— 

Rs. a. p, 

(i) . On Rs. 137-8 ... ... 10 8 o 

(ii) . On the second part of the 

prayer ... ... 10 o o 

This is equally wron^,” Hetd that the fees 

chargeable was as indicated by the Registrar, 
Rs. io for the first prayer and Rs. 190 lor the 
second, total Rs. 200-8. But as the total amount 
paid by the appellant in the first Court and in 
the High Court amounts to Rs. 437 and that due 
from him for both the courts is only Rs. 401 
the appeal may be admitted. Gurya Bai v, 
Har Kuar Bai, 

[VI-228 

(3).'*-s. 7 , cl iv (o). — Certain co-sharers of a 
village sued to have a lease of certain land, the 
joint undivided property of the co-sharers, 
which the other co-'sharers had granted, set 
aside and to have the buildings erected on such 
land by the lessees demolished, on the ground 
that such lease had been granted without their 
consent, without which it could not lawfully be 
granted. They valued the relief sought . at 
Ks. 100. The value jof the buildings of which 
they sought demolition was Rs. 3,000. B, sued 
N, claiming d!//<2 possession of certain land, 
and to have certain buildings erected thereon 
by the defendant demolished. with re- 

ference to the abovemeniioned suits, that in 
estimating their value for the purposes of the 
Court Fees Act, 1870, or of the Bengal Civil 


j ACT VII OF 1870, s» 7, cL i¥ (e),- 

{C 07 iUnmd)j 

jCourts Act, 1871, the value of the buildings 
which might have to be demolished should not 
be taken into account. Held by Straight, Brod- 
liLirst, and Tyrrell, JJ., with reference to the first 
suit that it was one for a declaratary decree in 
which consequential relief was prayed, and 
fell under s. 7, Art IV, cl 4, Court Fees Act, 
1870, and, such relief being valued at Rs. 100, 
had been properly instituted in the Munsifs 
Court. Bindeshri and an(?ther ^.JI^^andu. 

[11-44 

( 4 ) - Cs father hypothecated to 

D certain land. A purchased the bond and 
sued C for the enforcement of the lien, (Cs father 
having died) and obtained a decree. C then 
mortgaged to B half of the land and afterwards 
sold It to A, A now sues B for the cancelment 
of the mortgage-deed to i?. /JeM that the suit 
was in the nature of a simple declaratory suit 
under s. 39, Specific Relief Act and did not fall 
under s. 7 para 4 cl, (r) Court Fees Act. Stamp 
referrence. 

[III-55 

(5) , This was a suit for the 

following relief,— “ That^ the property detailed 
below be declared to belong to the joint family 
and that it be declared eslablishoHl that llie 
plaintiff holds pos.session of the said property 
m partnership with the defendants.” The plaint 
was written on a 10 rupee stamped paper. Held 
that the plaint was properly valued as for a suit 
for a declaratory decree. Siva Ram v, Narain- 

DAS. 

[IV-li 

(6) . The allegations made in 

the plaint in this case were : — That defendants 9 
to II, members of a joint Hindu family, had reck- 
lessly and extravagantly and without any legal 
or fiimily necessity encumbered the ancestral pro- 
‘perty with unlawful debts, had executed bonds 

'“in favor of the other defendants whereupon 
decrees had been obtained behind the back of 
the plaintiffs, members of the family, and the 
ancestral properties advertized for sale. They 
prayed for the following reliefs That a decla- 
ratory decree in respect of the plaintifi”s own 
shares in the family properly may be passed iu 
plaintiffs favor protecting the properly in ques- 
tion which bears a jama of Rs. 147-6-7 ten 
times whereof is Rs. 1,474-x-io and the market 
value of which is Rs. 25,000, from the auction- 
sale, and from all liability for the unlawful dc])ts 
and stajniig the sale fixed, and should any law- 
ful debts be found payable by the plaintiff’s share 
a proper order may be made for its payment. 
Held that the suit was one for a declaratory 
decree in which consequential relief is asked and 
that the court-fee must be paid advalorem^ 
Lachmi Narain and others V . Gauri Shan- 
, KER AND OTHERS. 


[VI-54 
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AOT VII OF 1870 , s- 7 , cl. i¥ {Q).-^{co?iiimied) 

(7) , One H G the head of a Hindu 

family executed mortgage deeds in 1873 and 1872, 
in favor ol S P. S P obtained a decree on these 
bonds against H < 9 , and in execution thereof 
attached and put up to sale the property hypothe- 
cated, a 5 annas 4 pies share in certain villages. 
Plaintiffs, the other members of the family of 
which // G was the head, objected, claiming to 
be in possession of |- of the share attached. 
Their objection was disallowed, lieilce this suit. 
The reliefs prayed for were : — 

“ (i). For a decree establishing their right to 
a f share of the property and declaring that 
such share shall be exempted from*" mortgage 
lien. 

**(ii)* For a decree setting aside {a) the pro- 
ceedings taken for attachment and sale of the 
property as belonging altogether to II G, and 
(^) the order in the niisceiianeous department.” 
Held that the prayer ** that such share shall 
be exempted from mortgage lien” amounted to a 
substantial consequential relief and therefore 
the fee chargeable was that provided for by 
s. 7, cl. iv. (c) of Act vii of 1S70 and not that 
provided for mere declaratory suits. Gulzari 
Mai V. Jaioiot Rai (/. Z.. /?., 2 AIL, 720) followed. 
The deficiency not having been made good 
within the time allowed the appeal was rejected. 
Makhan Lal and an^)ther V. SuRju P'rasad 

AND ANOTHER. 

[V-48 

Xhe plaintiffs specified in their 
plaint as the reliefs sought by them:— (i) That 
it be declared by the Court that the property 
mentioned at foot is the joint ancestral pro- 
perty of the plaintiffs and not liable to attach- 
ment and sale in execution of the decree of 
the defendants No. 4. dated 4th December, 1883, 
against the defendant No, i. (ii) That the 
costs of the suit be also awarded by the decree. 
The suit is valued with reference to the amount 
of the decree and the value of the property at 
Rs. 6,000. (iii) That any other relief, which the 
Court may think the plaintiifs entitled to, may^ 
also be granted. Held, that the suit should be 
deemed a suit for one declaratory decree only, 
without consequential relief, and that a court- 
fee of Rs. 10 was sufficient. Govind Nath 
Tiwari V, Gajrajmati Taw ay an and others. 

[XI-i38 

(9) , . Held, that the court-fee pa^’- | 

able on the plaint and memorandum of appeal j 
in a suit under s. 283 of the C. P. Code, praying j 
(i?) for a declaration of right to certain property, I 
and {])) that the said property might be released | 
from attachment in execution of a decree, was | 
Ks. xo in respect of each of the reliefs prayed, i 
Dildar Fatima v, Narain Das and another, j 

[IX-i3l I 

(10) , . The plaintiffs alleged in their | 

E laint as follows: — Certain property having^ | 
een attached in execution of a decree their' 


ACT VII OF 1870 , s. 7 , el. iv{e). - {continmd) 
inothei# the wife of the judgment-debtor, Objec- 
ted to the ^aj^tachment on the ground that the 
property had previously come into her posses- 
sion under a transfer by sale in lieu of her 
dower debt. The plaintiffs’ mother died pend- 
ing the determination of the objection, having 
devised her property to the plaintiffs. They 
succeeded to the same, and certain other pro- 
perty which also had been transferred to their 
mother in lieu of her dower debt, having been 
also attached in execution of the same decree, 
the plaintiffs objected to the attachment The 
Court executing the decree passed orders dis- 
allowing both objections. Upon these allega- 
tions the plaintiffs claimed to set aside both 
orders. They paid, with reference to cl. i., Art. 
17, sch. ii of the Court Fees Act, 1870, a court- 
fee of Rs. 20 on their plaint, but the Court of 
first instance held that this was not sufficient, 
and that the court-fee should be calculated on 
the amount of the decree in execution of which 
the property had been attached. Held that, 
looking at the nature of the relief sought, cl. i, 
Art, 17, sch. ii of the Court Fees Act, 1870, was 
applicable, and that a ten rupee stamp in respect 
of each order sought to be set aside was payable. 
Dayachand Nemchand v. Hemchand, Dharam 
Ckaud{I. 4 Bam : 515) ; and Gulsarl Mul v, 
Jodaiin Rai, (/. A. R„ 2. AIL, 63,) followed Fatima 
Begam and others Vt SuKH Ram. 

[IV -113 

Maharaj Kuari V, Maharajah Radha 
Prasad Singh. 

[IV -175 

( 11 ). . Where a claimant whose objec- 

tion under s. 278 of the Code of Civil Procedure 
has been disallowed brings a suit and makes 
the judgment-creditor who was trying to exe- 
cute the decree, the sole defendant to the suit, a 
claim for a declaration that the property under 
attachment was the plaintiff’s property and not 
liable to attachment in execution of the decree 
of the defendant is a claim for only one declara- 
tion, and for such purposes and in such a 
suit it is immaterial whether the claim is that 
the property is the plaintiff’s and not liable to 
attachment, or that the property is the plain- 
tiff's and as against the defendant’s right to 
attach and that the order of attachment should 
be cancelled. But where the person objecting 
under s. 278 of the Code brings his suit and 
makes not only the execution creditor in the 
attachment proceedings but also the judgment- 
debtor in those proceedings parties to the suit, 
and asks for a declaration of the plaintiff's 
title to the property under attachment as against 
the judgment-debtor, and also asks for a de* 
claration in denial of the judgment-creditor’s 
right to bring that property to sale in execution 
of the judgment-creditor’s decree, there are two 
substantial declarations asked for. Moti Singh 
AND ANOTHER V, KaUNSILLA AND OTHERS. 

[XIV-I 08 


4 
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ACT ¥II Oi* 1870, b.7, QUY{(iY-(contmued) 

{12),-. — — — . A suit forRs, 9,122 was'brought 
by enforcement of lien. The Cotu*t dec- 

reed the claim for Rs. 5,231, but annexed a condi- 
tion that one of the properties be fest proceeded 
with and in case of non-satisfaction the other. 
The plaintiff appealed for the balance and got 
the conditon cancelled. Held that he must pay 
advaiorem fee for the balance and Rs. 10 for 
the other relief. Ujagar Lal and others v, 
Mahan Kuar and others. 

[VI-312 

(13), , A suit for a declaratory decree 

by obtaining the cancelment of a miikhtarna- 
ma purporting to have been executed in favor 
of the defendant, is of the nature contemplated 
by s. 39 of the Specific Releif Act (1 of 1877) and 
fails within Art. 17 ^iii) of sch. ii of the Court 
Fees Act, and a court-fee of Rs. xo upon the plaint 
or memorandum of appeal in such suit is there- 
fore sufiicient. Karam Khan v. Daryai Singh 
(/. L, i?., 5 AiLi 331) referred to. Hira Lal v, 
Wali Bhagat and others. 

[IX - 124 

7 , cl. v.—A suit to ejecta tenant at fixed 
rates is a suit for the possession of land within 
the meaning of paragraph 5, s. 7 of the Court 
Fees Act, 1870, and the valuation of such suit 
for the purposes of court-fees and of jurisdiction 
is the value of the sul^jeci matter of the suit, that 
is to say of the tenant right, not of the land itself 
nor of merely one year’s rent. Ram Raj Tewari 
2/. Girnandan Bhagat and others. 

[XII -240 

( 16 )— s. 7 , cl. V. (b) & {^.'—Definite share of 
an eslaie.l Held that the court-fee chai-'^eable on 
plaint in a suit for a declaration ofriahi icru.d 
possession of “definite shares of 15 estates paying 
an annual revenue to Government such shares 
being recorded in the Collector’s register as 
separately assessed with such revenue and such 
revenue being settled hut not permanently was 
one computed according to 5 times the revenue 
payable in j'espect of the share and not one 
computed according to the estimated value of 
the shares. Ishridial v, Kishen Das. 

[1-5 

( 16 ) - s. 7 , el. Y id)— 'Defmte share— Ma?ket 
value- Fre^emphon shU], Hcldih^t in a suit for 
pre-emption in respect of separate plots oi land 
which did not constitute any definite fraction of 
a distinct revenue paying area and were not 
themselves sc})aratcly_ assessed to revenue, the 
court-tee should be paid on the market value of 
the land in suit and not, as is the case where the 
suit is for a definite fractional share, on five times 
the Government revenue. Baija v. Mir and 
ANOTHER^ 

[XIV -174 

^ ( 17 )— S, 7 , cl. vi* Where, in a suit to enforce a 
tight of pre-emption, a decree was passed against 


ACT VII'^OF 1870, s- 7, cL yI- { continued). 
the vendees defendants and they appealed from 
same on the grounds that they w’ere entitled 
to receive from the plaintiffs pre-emptors a sum 
larger than that found by the Court of first ins- 
tance to have been the purchase money, and also 
that the plaintiffs had estopped themselves from 
asserting the right by refusing the purchase. 

Held that the nature of the suit was not 
changed in appeal, and that on the contrary, the 
subject matter of the dispute between the parties 
was the right of pre-emption , the valu-e oi which 
for the purposes of court-fee was to be ‘deter- 
mined in manner directed by section 7, clause (vi) 
of the Court Fees Act VII of 1870. Ram Lakhan 
Rat V, Bandan Rcti {Legal Remembrancer ^ H, C. 
Series, 162) distinguished. 

V' heri^ an appeal is preferred in a suit for pre- 
emption on the ground that the right to pre-empt 
has or has not been established, as the case 
maybe, no matter what other pleas may be taken, 
the value of the subject matter in dispute, for the 
purposes of the Court Fees Act mu.st be deter- 
mind as in terms provided in art (vi) of section 
7 of the Act. 

Where the question in appeal relates solely 
to the amount to be paid by the pre-emptor, the 
court-fee should be calculated advalorcm on the 
difference between the a^mounts alleged as the 
sale price on the one side and the other. Hafiz 
Ahmed and others v, Sobha Ram and an- 
other. 

[IV -178 

{IS)— See No. 12. 

(Rj)— S. 7 cL ix . — Redemption accounl—Ap- 
peai\. Where the plaintiff in a suit for redemp- 
tion appeals, and the relief sought in appeal is 
that an account may be taken and he may be 
allowed to redeem on payment of such sura as 
may be founa due after account taken; the court- 
fee payable on the memor.'indnm of appeal must 
be computed according to the |:)rincipal money 
expressed to be secured by tiie instrument of 
mortgage. Maharaja Firbhu Narain Singh 
Sita Ram and otoers. 

[X-231 

(20) Mortage.'] A deed of mortgage 

was executed by FT and .S' for Rs. 4,000. A, 
the purchaser of tlie share of S, brought a suit 
for recovery of possession of one-third of the 
mortgaged property against the mortgagees, who 
had purchased the sliarcs of P and 7 " the other 
mortgagors. // 6 ’ 4 / by the Full Beiirli until reier- 
ence to s. 7, art, ix of the Court Fees Act (VU 
oi 1870) that the defendant mortgagees liaving 
bought up ihc equity of rcdcmjffion oj two of 
the mortgagors, mid pro fan to extinguished their 
mortgage-debt and so by their own act em- 
powered the plaintiff to sue for rtidemplic-n of 
one* third of the property, the princi[)al money 
now seciu'c.d as between them and the plaintiff 
must now be regarded as op '. 4 , bird of the origi- 
nal mortgage amoim., nan-iOxy, Rs. i, 333-5-4, 
more paiticulariy as enactments, should 
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ACT VII OP 1870 , s. 7 ol. ix, (c). —{conimued) 
as far as possible, be construed in favour of the 
i^bject, Balh'ishna. Dhondo v, Nagreka}\ (/. X* 
it., 6 Bom. , 324) referred to, 

It is a mle of construction that while in cases 
of taxation everything must be strictly con- 
strued in favour of the subject, in questions of 
jurisdiction the presumption is in favour of 
giving jurisdiction to the highest Court. Ama- 
NAT Begam and another V. Bhajan Lal and 

OTHERS. 

[VI -146 

S. 10 , el. ( 2 ). — He/d that it is conj^peteiit to 
a Court which has made an order under s. 10, 
cL (2) of Act. No. Vn of 1870 for the payment of 
an additional court-fee to enlarge either betore 
or after its expiration, the time limited for the 
payment of such additional fee. Badri Naram 
V. MussummatSheo KoeriL. R., 17 /. A. i) and 
Bhagwandas Bogla v. Haji Abti Ahmed (/. L. 
R., 16 Bom. 263) referred to. Chunni Lal and 
ANOTHER 2?. AjUDHIA PrASAD AND OTHERS. 

[XVII -40 

SS. 10 & 12 . — The powers conferred by s. 12 
of Act. vn of 1870 read with clause (u) of s. 10 
are intended to be exercised before the disposal 
of the case and not after it has been decided 
finally so far as the Coiitt is concerned, Maha- 
DAi V. Ram Kishen Das and others. 

[V -140 

(J). s. 12.— The Court of first intstance, be- 
ing of opinion that the plaint bore an insufficient 
court-fee, and the plaintiff not making good the 
deficiency, dismissed the suit after recording evi- 
dence, but without entering into the merits. On 
appeal, the lower appellate Court held that the 
court-fee was sufficient, and remanded the case 
for trial on the merits. Bold that the first Court’s 
disposal of the suit must be treated so being 
under s. 54 of the Code of Civil Procedure and 
was therefore appealable as a decree, and that j 
such ajDpeal as not prohibited by s. 12 of the--- 
Court Fees Act. Ajoqdhya Pevshad v. Giifiga •! 
Pershad {I.L. R., 6 Cal,, 249) sand Anna malal j 
Cheile v. Cloete (/. L. R., 4 Mad., 204) referred 1 
to. Muhammad Sadiq and others v. Muham- j 
MAD Jan and others. 

[VIII -286 

Hira Lal v, Wali Bhugat and others. 

[XX -124 

Sheoraj and others V. Daljit Singh. 

[IV- 15 I 

(2). . Petition of objection tmder $. 561, 

C P. C.] Section 12 of the Court Fees Act, 1870, 
does not apply to a petition of objection under 
s. 561 of the Code of Civil Procedure. Where 
such a petition of objection relating only to the 
costs awarded against the respondent bad been 
filed under s. 561 of the Code of Civil Proce- 
dure, as that section stoo^i before the passing 
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ACT VII OP 1870 , g. 12.— {continued). ^ 
of Act No. VII of 18S8, on an 8 anna stamp and 
where an objection taken by the Munsarim to 
the stamp the additional stamp as assessed by 
him was deposited before the hearing of the 
appeal but after the date fixed for hearing. 
Held that the petition of objection was not 
barred by limitation. There is apparently no 
provision made by the Court Fees Act, 1870, for 
the case of a petition of objection filed by a 
respondent under s, 561 of the Code of Civil 
Procedure where such objection relates solely 
to costs and the appellant has appealed against 
the whole of the decree. Hasan Bang v. Nizam 
UD-DIN AND OTHERS. 

[XIII -SS 

( 3 ) . . The 

decision of the Court on the question of the 
court-fee payable on a plaint or memorandum 
of appeal which is to be “ final as between the 
partie*s to the suit,” must be a decision made 
between the parties on the record and after 
they had sin prycrturdt;’’ of being heard^ and not 
a mere c-^r’Ision bused upon the report of a 
Munsarim before the plaint or memorandum of 
appeal is filed and therefore before any parties 
are before the Court Hence where a Court of 
first instance held on the report of the Munsa- 
rim that a plaint presented to it had been insuf- 
ficiently stamped, but subsequently, the alleged 
deficiency in the court-fee, having been made 
good, and the parties being before the Court, 
decided that the court-fee originally paid was 
sufficient; it \v3.s held that the latter decision 
was the decision which was final as between 
the parties within the meaning of s. 12 of the 
Court Fees Act, 1870. Amjad Ali and others 
V. Muhammad Israil and others. 

[Xvn-i57 

( 4 ) ^ 

this suit plaintiff valued his relief at Rs. 1,015, 
but the Court of first instance, on enquiry 
found the value of the land in suit to be Rs. 6,090 
and on plaintiff’s failing to make up the defi- 
ciency within a time fixed, by the Court, dis- 
missed the suit. The plaintiff appealed and 
the lower appellate Court held, that the order 
of the first Court was not appealable under 
s. 12, cl. I of the Court Fees Act. The plaintiff 
thereupon appealed to the High Court valuing 
his relief at Rs. 245, beii^g the difference be- 
tween Rs. 325 the court fees on Bs 6,090 and 
Rs. So the court fees on Rs. 1,015. Beid that the 
relief was correctly valued. Durga Prasad v. 
Ragkubar Dial. 

[ 11-244 

( 1 ) S- 17 . — Suit for possession of hnmoveable 
propef'iy and mesne profits.] A suit upon 
one and the same cause of action for possession 
of immoveable property and for ?nesne profits 
or damages for the wrongful retention of such 
property is not a suit embracing two or more 
distinct subjects within the meaning of s. 17 of 
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ACT VII OF 1870, s* V7,-((:onthmcd). 

Act No. Vn of 1870. Cham dill Rani v. Ram Dai 
(/. L. A,, I AIL^'^^2) Mui Chand v% Shib Charan 
Lai (/. A, A^, 2 AIL, 676) Clwdi Lai v. Kha.th 
Chand (/. X, A., 2 ////., 682) and J^hJion Lall w 
Shai’at Chandar {I.L. A., 8 Cak,, 593) discus.secl. 
Reference under s. 5 of Act No. VII of 
1870, May, 14. 

[XIV-124 

(2) . Suit for pf ofits for several jjcars.] 

In an appeal in a suit for recovery of proiits un- 
der s. 93 {/i) of theN.-W. P. Rent Act, in respect 
of several years, the proper court fee leviable 
on the memorandum of appeal is one calculated 
on the aggregate amount of the profits claimed, 
and not one calculated separately on the amount 
of profits claimed for each year. Muhammad 
Malik Khan v. Nikhi Bibi and others. 

lV-218 

/iund/s.] Held that 
three hundis executed by the same person in 
favor of three difierent persons (who constitute 
a firm) payable on the same date, constitute 
three dih'erent causes of action and the memo- 
randum of appeal in a c«ase brought upon these 
hundis is chargeable with the aggregate amount 
of the fees to whicii the memorandum of appeal 
in suits embracing separately each of such 
subjects would be liable under the Court Fees 
Act, Parshotam Lat and another 7u Lach- 
MAN Das, 

(VII-42 

(1) . s. 28 --Per Maliniood that the powers 
conferred by s. 28 oi the Court Fees .'■\ct cannot Ije 
exercised by an order passed after the decision ul 
the case to which the questiou of the payimuit of 
court fees relates and. even a.ssuming that they 
can be so exercised such an order, though it may 
be subject to such rules as to appeal or, revision 
as the law may provide, cannot be given effect 
by making insertions in an antecedent dt'cree. 
/Vr Oldlield, f., that the Court had power to 
tnake the order it did iuasniucit as the colh^etiou 
of cotirt-fees was no part of a Judge’s ruiicliou 
ill the trial of a suit which could be said to have 
ceased with its ^ determination ; and the pro- 
visions of the Court Fees Act fixed no time 
Within which the presiding Judge could exer- 
cise his power of ordering dociimcuts to be 
stamped, and .seemed, on the other hand, to 
contemplate the exercise of that power at any 
time subsequent to the receipt, filing or use 
of a document, and to make the validity of the 
document and the proceedings relative t heretic 
dependent on the document being properly 
stumped. Maha Dai v. Ram Kishen Das and 
O niERS. 

iV-140 

(2) <')n the 26th Jamiaiy, 1S89, an 

application was presented to the Munsarim of 
the Dislrii'i Judge’s Court for review of a judg- 
ment passed cm the 19th December, 1S88. ‘ The 
vippiicatnm was iusufUcieiitly stamped, and the 


ACT Vli OF 1870, s.28. -{co/r&iu^//). 

Munsarim endorsed on it “stamp insufficient.” 
4'Jn this a dispute ensued between tlic pleader 
for the applicant and the Munsarim as to the 
sufficiency of the stamp. On the 25th April, 1889, 
the deficiency pointed out by the Munsarim 
was made good and on the 26th May, the J udge 
admitted the application, 011 the applicant pay- 
ing the court-fee payable on an application pre- 
sented on or after 90 days from the date of the 
decree. Held that s, 6 and^the first paragragh 
of s. 28 of the Court Fees Act (VII of ^870) were 
applicable ; that there was no mistake * or in- 
adverten(;:je within the meaning of the second 
paragraph of s. 28. Umhao v. The Cawnpore 
Municipal Board. 

[IX-197 

(3). j\ii ajipeal under the C'odc ol 

Civil Procedure is not presemted within the 
meaning ofs. 4 ol the JJniitafion Ac'l (XV of 
1877), unless it i.s ac'compauied by llio copi<‘S 
required by the Code. A meunorandum of ap- 
peal is a dociiiiient included in the first and 
second schedules to the Court Fees Act (VTl of 
1870), and is a document within the meaning oi 
ss. 4, 25,28 and 30 of the Act, and therefore can- 
not be tiled or recorded in or received by the 
High Court unless and until the jinqmr court 
fee in respect ot it is paid, and is of no validity 
unless and until it is properly slanqiiid. Cunse ■ 
queiitly, if it is not, when tendered, properly 
stamped, it is not at that time a memorandum oi 
api'ieal within ihn meaning ofs. 541 of the Code, 
and the appeal cannot be rega riled as having 
been at that time presented within the '"meaning 
of s. 4 of the Limitation Act, or n.s valid tor any 
other purpose, except in the event specified in s, 
28 of the Court Fees Act. Wlieni a memoran- 
dum ofap»peal which, when tende.rcul wasinsuffi- 
ciimtly stampi'd, has subsetpiently been sufh- 
cieiilly stamped, the affixing of the full stamps 
cannot havi‘ a relroS[3e('tivr effct-t so as to vali- 
dalc the original pri-si-ntai inn, unl<'ss it has b<T:n 
done by ordm* made under tim sei'ond paragrap/h 
ofs. 28 of the ("nurt Fe<‘S Act. In tiie (‘ase oi a, 
High ('onrt, such an order can be made only by 
a Judge and by hiiu only in cases of “mistake oV 
inadvertence”. These words mean mistake or 
inadvertence on tiu' part ul the Court or its 
officers, and not on the part of the. appellant or 
his advisers. Th(.‘ expression ‘Miead of the 
office” in s, 28 floes not refer to the head of tln-^ 
olilce of a Court, or at all events to tiie head of 
the office of a High (kmrt. acting not as such but 
as a taxing offii'er ; but it refers lo tin* head of a 
public ofiice such as the Boards of K(‘v<'mie. 
,Ss. 9, 10 ami II ol' the Court fees Aci ar<‘ not 
in conflict with s. 28 ; nor are ss. 9, lo, n and 28 
read togiUher, in coullici witii s. 54 of the 
(h'vil Procedure Code. (Jases within s. 10 or 
s. II of the Act would arise oni}'’ where, through 
mistake or inadvertence of tiie (.'otirl, a plaint 
which subsequently was discoveied to be iirsuffi- 
cicntly stamped, had been received, filed, or u.sed 
in the Court ; and eiauses (a) and (^d of s. 54 
of the Code arc siinil'«aiy related lo s. 28 of the 
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Act, and were not intended to cut down or limit 
its provisions. The “dismissal of a suit under s! 
10 or s. II of the Act has the same effect as that 
provided by s. 56 of the Code in the case of "reiec- 
tion of a plaint under s. 54. Clauses (a) and (6) 
of s. 54, which are declared by s. 638, to be inap- 
phcable to the Original and Civil Jurisdiction of 
the High Court, are also inapplicable to its Apoel- 
lale Jurisdiction, notwithstanding the provisions 
ol s. 582 The wo-d “final” in s. 5 of the Court 
r ees Act fTas the same meaning as in s, 12, though 
It IS applied to a different subject. The cases 
in which it has been held that, notwifhstanding 
the use of this word in s. 12, an appeal lies from 
a decismn as the category in which the relief 
sought by a plaintift or appellant falls, do not 
mean that decisions which the section declares 
to be “ fanal _ are nevertheless appealable, but 
that the question of category is not a “question 
relating to valuation” and therefore is not de- 
dared by the section to be final. In both s. e 
and s. 12 “ final ’ is used in its ordinary legal 
sens^e of unappealable. A decision under s 5 
ot the Act is^ not open to appeal, revision, or 
review, and is final for all purposes, and no 
means has been provided or suggested by the 
Legislature for questioning it, I'he officer men- 
tioned in s. 5 of the Co4jrt fees Act is not bound 
to advise parties as to the stamp required under 
the Act, or to give them notice that they have 
not sufiiciently stamped documents which the Act 
requires to he stamped before presentation. 

A practice which is m contravention of the law, 
of a High Court, can- 
not justify a Court in construing an Act of the 
Legislature in a manner contrary to its plain 
wording. I^ or can the principles of construction 
to be applied to an Act, be influenced by ex- 
traneous considerations such as questions of 
hardship. A plaint contained a prayer for a 
declaration (1) that certain property was the 
joint property of the plaintiff, and (ii), that it 
was not liable to attachment and sale in execu- 
tion of a decree held by one of the defendants" 
against another ; and, as a foundation for the ‘ 
latter relief, alleged collusion, fictitious tran- 
sactions and want of title. The decree in the 
suit, ppsed on the 14th September, 18S7, granted 
both the declarations prayed for. The defen- 
dants appealed to the High Court against the 
whole decree, and stamped their memorandum 

9tli November, 18S7, it was tendered to a Tudse 
tor admission, and it then bore a report dated 
the 7th November by the officer appointed 
under s 5 ot the Court Fees Act, “ report will 
be made on receipt of record The judge 
made an order, “admit, subject to stamp 
repoit , ana the memorandum was then received 
by the office, and the appeal was entered on 
the register. On the 27th September. 1S88, 
the office repoNed that there was a deficiency 
in the stMp oi Rs. 615 ; on the 9th November the 
ffixing officer ordered that the deficiency should 
be made good ; and on the Sth December, 18S8, 

It was made good. At tlie hearing of the ap- 


ACT VII OF 1870, s. ^ 

peal a p-eliminary objection was taken that the 
appeal had never been validly presented within 
toe, or admitted, and that it could not be heard. 
i%/<af:~Thatt there was before the Court no 
valid appeal as to the merits of which the Court 
could give a decision. Held also that the stamp 
ofRs. 10 was insufficient, inasmuch as two dis- 
tinct declarations were asked for and obtained, 
and were by the appeal sought to be set aside ; 
and it was not the province of the taxing officer 
or of the Judge or Court on a question of the 
sufficiency of a stamp or fee to consider whether 
a plaintiff or an appellant was asking for more 
declarations or reliefs than were required for 
his protection. Balkaran Rai and others v, 
Gobind Nath Tiwari and another. 

[X-30 

Jainti Prasad v, Bachu Singh and others. 

XIII.29 

(4) . Dismissal under ss, 10 & 12 afler 

judg7nenil\ 

See ss, 10 8c 12. 

(5) . The plaintiff filed his plaint on 

the last day of limitation on an insufficient stamp 
and, being required by the Court to make good 
the deficiency within a certain time did not do so 
until two days after the expiration of that period 
The Court however accepted the plaint and 
issued notice to be defendant but made an 
order to the effect that it would be open to the 
defendant to object to the admissibility of the 
plaint. The defendant did object, and the plaint 
was in consequence rejected. Held that even 
if the Court had power to extend the period of 
limitation the order admitting the plaint subject 
to the defendant’s objections showed no inten- 
tion of extending the time for payment of the 
residue of the court-fee ; neither could it be 
taken as an order under s. 28 of the Court Fees 
Act. The plaint was properly rejected. Held, 
also that the plaintiff not having made an appli- 
cation to be allowed to amend his plaint could 
not be permitted to prosecute his suit in respect 
of so much of his claim as was covered by the 
amount originally paid as court-fee. Dharam 
Narain Lal V , Jagmohan Pande. 

[XI-166 

s. 84 (3).— The sale of court-fee stamp with- 
out a licence is not an offence. Empress v 
Jallu. 

[11-23 

Sell, i, art. 5.— For the purpose of ascertaining 
the court-fee to be paid under sch. i. art. 5 of 
Act VII of 1870 upon an application to review an 
appellate decree, the fee to be considered is the 
fee leviable on the memorandum of the appeal 
in which the decree sought to be reviewed was 
passed, and not the fee which was leviable on 
the plaint nor, where the decree sought to be 
reviewed was passed on appeal under s. 10 of 
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the Letters Patent front an appellate judgment of 
a Divisoii Bench,— -the fee which leviable ou 
the memorandum of the appeal before such 
Bench. Husaini Begam v. The Collector of 
Muzaffarnagar and others. 

[IX -27 

Sell ii) art. 1 (cD.—The court-fee payable on 
a memorandum of appeal presented to the High 
Court under s. 263 of the Succession Act from an 
order of the District Judge granting letters of 
of administration, is Rs, 2 under Act VII of 1870 
(Court Fees Act), sch.ii, art, i {d). Sch. ii, art. 17 
is not applicable to such a memorandum of 
appeal Lee v. Hardy, 

[IX -27 

Bell, il art. that where a bond is 

given under the orders of Court as security by 
one party for the costs of another, it is subject to 
two duties, (i) an advalof'em stamp under sch. i, 
art. 13 id), of Act i of 1879, (ii) a court-fee of 8 
annas under sch, ii, art. 6 of Act VII of 1870 
Kulwanta 2/. Mahabir Prasad and another. 

[VIII -281 

( 1 ) .— Sch. ii, art. ll^-~Advalorem stamp , An 
appeal from the decision of a dispute under s. 
322 {d) of the Code of Civil Procedure falls 
directly within the exception of art. ix of sch. ii 
of the Court Fees Act (VII of 1870), and the 
memorandum of appeal should therefore be 
presented as for a decree in a suit, upon an 
advalorem stamp. Sr'nivasa Ayjanj^ar v. Peri a 
Tamhi Nayakar (/. L, /?., 4 Mad., 420) dis- 
sented from. Ahmad Khan v. Madho Das. 

[V -99 

( 2 ) .— Sch. ii, art. 11 (b).-~An order under s. 214 
of Act No. VI oi 1SS2 Indian Companies Act is 
not a decree or an order having the force of a 
decree and consequently an appeal from such 
an order to the High Court is properly stamped 
with reference to Act No. VH ot 1870, sch. ii, 
art. II (/;), with a court-fee stamp of Ks. 2. Re- 
ference UNDER Act VII OF 1870. 

[XV -56 

(I).— Sch. ii, art. 17 (1).— 

See Casfs under s. 7, Nos. 7, 8, 9, 10, ii and 

SCH. ii, ART. I {d), 

r 2 ). -Sch.ii, art. 17 ( 3 ).- 

See Cases under s. 7, Nos. 3,4, 5, 6 and 13 

AND THE Cx\SE UNDER SCH, ii, ART. I {d). 

(3) . -Sch. ii, art. 17 , cL (vi).— A prayer in a 

plaint purporting to be a plaint under s. 539 of 
the Code of Civil Procedure, that the plaintiffs 
themselves may be appointed trustees is not a 
prayer for possession * requiring to be stamped 
at the value of the trust ^ property, but is a 
prayer for a relief falling within a^t. 17, cl fvi) 
of the second schedule to Act No. VII of 1870. 
SonacJxala v. Mantka (/. S Mad., $16) ; 


ACT VII OF 1870. Qch ii, Art. 17, OL 

Dclroos Ba?too Begum v. Asiigaf /Illy KImn 
{i$ B, L. R., 167) d/id Omrao Minuz v. Janes 
[I.L.R., 10 Calc., $9^) rclcrred to and distin- 
guished, Thakuri and others V . Bramha 
Narain and others. 

[XVI487 

(4) Semdle.] That 

a suit under s. 14 of Act No. XX of 1863, against 
the Superintendent of a religious endowment 
for misfeasance is a suit which for th<rpui;poses 
of payment of court fees falls within art. 17, 
cl. (vi.) oLthe second schedule of Act No. VII 
of 1870. Deboos Bamo Begum v. Ashgar Ally 
Khan (15 B. L. R., 167), Sonachala v. Manila 
(/. L> R., 8 Mad., 516) and Omrao Mhea v. 
Jones {LL.R,, lo Calc,, 599) referred to. Muham- 
mad Siraj-ul-Haq and others V , Imam-ud-din 

[XVI-1B9 

ACT VIII OF 1870 (Female Infanticide) 

s. %.--Rules made dy Local Governmenti] 
Although Rule VI of the Rules framed by the 
Government of the N.-W'. P. under Act VIII of 
1870 (Infanticide Act), s. 2 declares it to he the 
duty of the village chaiikidar to report, on tlio 
occasion of his periodical visit to the police 
station, not only the olcurrence among pro- 
claimed families in the village, of births, 'of the 
deaths of infants and of the removal of preg- 
nant woman to other villages btU, also “ othin 
deaths removal and arrivals,” this last duly is 
not cast upon him l)y the provisions of ’the 
Infanticide Act itself: for Rule VI i.s not on 
this point consistent with the Act. Held, tiiert‘- 
fore, that a chaukular who hud omitted, to re* 
port Ihc^ departure of a woman of a proclainuRl 
family from her home wa.s not guilty of an 
offence under the Infanticide Act, //cA/id.so tliat; 
the heads of proclaimed famili(*,s are not bound 
by any of the Rules framed under the Infanti- 
cide Act to give informalion to tlie diaukidar 
regarding the diipa-rtiire of the women of tln..ir 
'families. Empre-Ss v. Bhupal, 

[IV-132 

ACT XXVE OF 1870 (Prisons.) 

S. 47 .— One H A, a prisoner in the Gorakhpore 
jail, was employed in some brick hodds ontsidt^ 
the jail While so employed he endeavonrrd 
to escape, but after he had got .some little 
distance was re -captured. Subsequently, after 
a form of trial of a very summary nature, 
JdA was sentenced for (his (dlence l>y the 
Inspector General of prisons to rec(dve. tlurt})* 
stripes, apparently under s. 47 o! the Prisons 
Act, 1870. Held that under the above circum- 
stances the offence committed was tliat punish- 
able under s. 224 of the Indian Penal OkIc, and 
was not punishable under s. 47 of Act No. XXVi 
of 1870, nor, if the Inspector ttcneral of prisons 
was acting iti his magisterial capadt)', was the 
offence triable summarily under s, 260 of the 
Code of Criminal Procedure, if indeed, the ofienc^ 
was committed withinahe limits of the Inspec- 
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ACT XXVI Oy 1870, s. 47,-{cWi}mue,i). 
tor Generals jurisdiction as a Magistrate. In 
any event, if the offence was triable by the Ins-* 
pector General as a Magistrate it should have 
been duly tried according to the procedure laid 
down in the Code of Criminal Procedure for the 
trial of warrant cases. Queen-Empress v, 
Hasan Ali, Hazrat Ali and Muhamdi 

[XIV-176 

ACT XXIII OF .1871 (Pensions.) 

ss. 3.& 4.~The plaintiff in this case came in 
Court on the allegation that one W B, out of Rs. 
45,000, which she used to draw from The Gov- 
ernnient treasury as a rakam sair (surplus) for 
excise {abkari) compensation, made a giu in 
tlie^ name ot the tomb ot an ancestor of the 
plaintili; of an annuity of Rs. 300. That the 
plaintiff has continued to receive his share of 
the annuity from the successors of IJ B. That 
is also one of the successors of 
U The plaintiff is therefore entitled to re- 
cover the amount claimed from the Government. 
Held that on a careful consideration of the plamt 
the money allowance settled by the Government 
upon U B was to all^ intents and purposes a 
sort of allowance paid in money as a compensa- 
tion to the holder of some privilege or right and 
that therefore the termis of s. 3 and prohibition 
of s. 4 of the Pensions Act were applicable. 
Hamid Ali Shah and another v. The Secre- 
tary OF State for India in Council. 

[VII-225 

ss. 4 & 6. — The sections of the Pensions Act 
(XXni of 1871) restricting the jurisdiction of 
the Civil Courts to entertain suits relating to 
pensions or grants of money or land-revenue 
must be strictly construed. Held that a suit by 
p* the assignees ot land-revenue, whose rights were 
admitted by Government to recover arrears from 
persons admittedly liable to pay revenue to 
some body but who disputed the plaintiffs right 
thereto came within s. 9 of the Pensions Act, and ^ 
was not barred by ss. 4 and 6 by reason of no 
certificate having been obtained as therein 
provided. Nagar Mal and others v, Ali 
Ahmad and others. 

[VIII-72 

. of the nature described in 

Act XXL I of 1871, s. 7 (2), was drawn by a 
Munammapan, in whose name alone it was 
recorded in the Government Registers, for 
himscit and the other members of his family, 
who, up to the time of his death, received their 
shares from him. Shortly before he died, he 
executed a deed of gift in favour of his wife, 
which purported to assign to her the whole pen- 
sion. Held that under s 7 of the Act the pen- 
sion or any interest in it was rapable of being 
aiienated by way of gift, "’ibiect of the 
gut being not the cash, but ti.e i.giu to have the 

g ension paid. FIafiza Bibi v. Sahib-un-nissa 
'IBL Sahib-un-nissa Bibi v, Hafiza Bibi. 

[VII-22 


ACT XXVI OF lB10,--(conimued). 

s. 9 .^See XXIII of 1871, ss. 4 & 6. 

ss. 11 & 12. — Held that an annual pension 
granted by th# Government to the recepient and 
his heirs, by way of compensation for the re- 
sumption of an alta?ngha jagh belonging to 
the recepient, did not fall under the class of 
pensions specially made inalienable by Act 
XXIII of 1871. Damodar Das v, Khwaja Mir 
Muhammad. 

[1-147 

(I). Sv 12 ,— ‘A who was in receipt of a zihakhie 
pension from Govenmeiit, assigned by deed a 
portion thereof to his wife, in lieu of dower. 
After his death, disputes arose betiveen the 
wife and the heirs of A in regard to a portion of 
the amount thus settled on her; and she in- 
stituted a suit, on a certificate granted her by 
the Collector under s. 6 of Act XXIII of 1S71, 
in which she prayed for a declaration of her 
proprietory right in respect of the said sum, 
and of her power to transfer the same. Held 
that inasmuch as, with reference to s. 12 of Act 
XXIII of 1871, A could not legally assign any 
portion of his pension to the plaintiff, the deed 
executed by him in her favor was null and void ; 
and that, inasmuch as it was upon the basis of 
that instrument that she now came into Court, 
her suit must fail, since, she was seeking to 
obtain a declaration of right rested upon a deed 
which was contrary to law. Imtiaz Begam 
and others V, Liakat-un-nissa Begam. 

[IV-209 

(*2). — Assignment of pension before 

passing of Act i\ that s. 12 of Act XXIII 

ot 1871, had no retrospective operation, so as to 
invalidate assignments made before the passing 
of that Act. Imtiaz Begam and others 
Liakat-un-nissa Begam. 

[V-267 

ACT I OF 1872 (Evidence.) 

ss. 8 & 9. — Conduct.] In a trial upon a 
charge of murder it appeared that the deceased 
shortly before her death was questioned by 
various persons as to the circumstances in 
which the injuries had been inflicted on her that 
she vvas unable at the timp to speak but was 
conscious and able to make signs. Evidence 
was offered by the prosecution and admitted by 
the Sessions Judge to prove the questions put 
to the deceased and the signs made by her in 
answer to such questions. 

{Per Petheram, C. J.) that the signs could not 
be proved as “ conduct” within the meaning of 
s. 8 of Act I of 1872, inasmuch as taken alone 
and without reference to the questions leading 
to them there was nothing to connect them with 
the cause of death and so to make them rele- 
,vant; while the questions could not be proved 
either under explanation 2 of s. 8 or under s. 9, 
inasmuch as the condition precedent to their 
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AQT I OF 1872, ss. 8 & a™-Cw///V///4v/). 
admissibility under citlier of tliese p'ovisions 
was the relevancy of the conebret which (liey 
were alleged to elTect or of the facts which they 
were intended to explain. Thr'condiict made 
relevant by s. 8 is conduct which is directly and 
immediately influenced by a fact in issue or 
relevant fact and it docs not include actions 
resulting from some intermediate course such as 
questions or suggestions by other persons. 

(PiSrMahmood, J.). That the word conduct as 
used in s. 8 does not mean only such conduct as 
is directly and immediatcl}^ influenced by a fact 
in issue or relevant fact; that the signs made 
by the deceased were the condtict of “a person 
an offence against wliom was the subject of any 
proceeding” and were relevant as such under 
s. 8 ; and that the questions put to her were ad- 
missible in evidence either under explaimlion 2 
of the same section or under s. 9 by way of an 
explanation of the meaning of the sign. Em- 
press V. Abdullah, 

[V-78 

(Ik s. 9 ,—RudMr sko 7 a/u^ reiaMr>?i.] The 
question in issue in a suit being whether one 
Oauri Shanker was son of Bahvant Singh or of 
one Moajjam Singh, belonging to a totally dif- 
ferent family from that of Bahvant Singh, an 
attested copy of a ruhharxw sonu^ pro(*('edings 
long anterior to the suit \vas tendtu'ed in evi- 
dence, in which ruhkar Gauri Slianker was 
described, as the son of Balwanl Singh. Held 
that the ruhkar was admissible in cvidfuicc 
under the pnjvisions of s. 9 of Act I of 1872. i 
Radhan Singh and others v. Kuarji Dichhit 

AND ANOTHER. 

LXV-236 

(2), Fact disclosing offence other than 

ihat under Inqiiiry.X At a criminal trial evidence 
otherwise admissil^le i.s not rendtired inadmi.s- 
sible by the fact that it discloses the commis- 
sion of an offence otlier than that in resp(‘ci of 
which the trial is being held. Rci^ v. Rr/jros ' 
{2 M, and /?., 199) referred to. Ouken Empress • 
V. Mulua and others. 

[XII -95 

s. 11, cl. (2).— One R had been employed to 
make gold and silver armlets and similar orna- 
ments and had bcyjn given patterns for that 
purpose. On being required to give the orna- 
ments given to him as pattern it appeared that 
he had made away with them. An armlet and 
two bracelets were found in the possession of 
one L N to whom they had been pawned by .h’. 
Several other ornaments were found in the 
possession <h' 6", but he was charged of an offence 
under s. 411 only in respect of the armlet found 
with L jVv Tlie defence was that the accused 
had received it from A’ to raise money on and 
he had pledged it to A N, So the only question 1 
was as to guilty knowledge. The Magistrate 
though lie confmed the charge to the gold* 
armlet took evidence cibout the other articles 


ACT I OF 1872, s, 11 Cl {%) --{continmd} . 
under s. n, cl. (2) Evidence Act and convicted 
'’the accused of the offence charged. Held that 
this was an erroneous application of s. 11, cl. (2) 
of the Evidcn(‘c Act, The fact that the accused 
had other dealings with R of a similar nature in 
respect of the complainant's property entrusted 
to R can be no indication that the particular 
dealing which is the subject of the conviction 
was criminal when those other dealings have not 
been themselves shown to ^have been of a cri- 
minal character. And as it was on t 4 is evidence 
chiefly that the conviction was based * it must 
be set aside and the accused released. Empress 

V, SlTAL. 

(V-27 

s. 1 *^ (b)- • - OwA?;//..] In a suit for pre-emp- 
tion based 011 custom, evidence of decrees 
pas.sed in favour of such a custom, in suits m 
whicli it was alleged and denied, is admissible 
evidence to prove its existence. The most satis- 
factory evidence of an enforc'ement of a custom 
is a liual decree based on the custom, (lufju 
Lai V. Fateh Lai (/. A. /A, 6 Calc,, 171) distin- 
guished. KoodooioolkiJi V, Molunee A/ohun Sha/ia 
(5 Rev. ease and Cr. Rep., 290), Sheochurn v. 
(tiidur {Al- IV. P., //. L\ Rep., 3858, p. 138), nnd 
Lachman AVz/v. Akhal Khan (/. A, A?., i /I//., 
440) referred to. Gur'^imyal Mal 7/ Ihando 
Mak. 

1 VIII.- 24.2 

s. 16 . — Course of hus/ncss.] Upon the .settle- 

ment of the list ’of llic contribution.s to the 
assests of a company in coiu'se of hcpiidation 
under the Indian Companies Act, one (’f the 
persons named in the list dcuiied that he had 
agre<‘d to become a member of the tJompuny <u* 
wa.s liable as a ('ontributory. The District Court 
atlmitlcd as evidtmee on behalf of tlu^ ohici;'ii<» 
licjuidator, a pcrss-C()j.>y of a lettm“ addres.sed to 
the objector, for the purpo.se of ])roving that a 
notice of allotment of sliares wa.s duly communi- 
cated. No notice to the objocUu'to priuhu:<^ tlui 
original letter appeared on the re('ortl ; Imt at 
tile hearing ofthc appeal, it was alleged by the 
official liquidator and denied b)-' the" objector, 
that such notice had in fact been given. There 
was no evidence as to the posting of the origi- 
nal letter, or of tlic address which it bore ; but 
the press-copy was contained in the press-copy 
letter*book of the Company, and was proved iii 
the hand-writing of a deceased secretary of 
the Company, whose duty it was to despatch 
letters after they had lic.en copied in the letter** 
book. Tile ohjeetor denied having r(‘r(u‘ved the 
letter or any notice of allotmtuit. Hied that the 
Court should not draw the inference that the ori- 
ginal letter wa.s properly addressed or posted ; 
that the press-copy letter was inadmissible in 
evidence ; and that tliere was no proof of the 
commmuuicatioii of any notice of allotment. 
The evidfence adduced by the official iiquidabir 
to show that the defendant was a meoibe.r of the 
Company and so liable as a contributory consi.*^:- 
ted of the register of members, a letter written by 
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ACT I OF 1872 , s. lB.-~{continue^u 
the objector, a reply thereto written by a mana- 
ging director of the Company, and the oral testis 
moiiy of the director himself. The objector 
adduced no evidence at all. Held that the offi- 
cial liquidator might, if he had chosen to do so, 
have put the register icx evidence, and waited 
before giving any further evidence, until the 
objector had given some to displace the prima- 
fiacie evidence afforded by the register, or to im- 
pugn the character of the register ; but^ his case 
tnust be looked at Is a whole, and having taken 
the line which he did, he must take the conse- 
quences of his other evidence contradicting or 
impugning the prima^fiacie evidence ol the regis- 
ter, and, notwithstanding that the objector gave , 
jio evidence, the register was not conclusive. 
;^AM Das Chakarbati v. The Official Ljqui- 
/ tiATOR OF THE CoTTON GiNNING COMPANY, 

Limited, Cawnpore. 

[VII ^34 

( 2 ).— S‘ 24 . — Confession^ cmised hy threat^ 

— Person in authority?^ The matter before ^paii- 
€Jiayat\s!2.^ whether df and K had murdered By 
and thereby disqualified themselves from further 
intercourse with the rest of their brotherhood. 
M and K made certain statements before the 
panchayat which it was afterwards sought to 
prove against them on their trial for the murder 
of B as confession corroborating the evidence of 
an approver. The witnesses called to prove 
these confessions did not stare specifically 
what was said by M and K before "Coo panchayat. 
One witness, a member of the panchayaty said : — 

“ M confessed and K acquiesced Another 
witness, also a member of the panchayaty said : 
“il/ and K were taxed with taking "life, upon 
which both admitted having murdered him.'’ 
The same witness also said : — “ The admissions 
^ were not taken down.” It appeared that it was 
not till at the sixth meeting of the pa7iChayaU 
and when M and K were threatened with ex- 
communication from caste for life, that they made 
such statements. Held that, if the statements 
attributed to M and K had been actually made * 
and assented to and this fact had been duly 
proved, the provisions of s. 24 of Act I of 1872, 
could not be pleaded against their admissibility 
on the ground that such statements had been 
caused by such threats, for the members of the 
panchayat were not in authority over M and K 
within the meaning of that section, nor was^there 
anyjthreat made havingh'e fere nee to any charge 
against them. The statements, however, could not 
be accepted as sufficient in themselves to corro- 
borate the evidence of the approver, or to sup- 
port the conviction of M and K for the murder 
of B. The statements were in general terms 
and represented only the impression conveyed 
by what might have been said to the mind of the 
witnesses. It was always essential^ that the 
Court should know as nearly as possible what 
were the words used by the supposed confessors 
and what were the questions or matters in re-, 

f ard to which they were said. It might have 
een that the words ascribed to M and K taken 


ACT I OF 1872, s. %4,.-~{contmmd). 
with th® questions put and the exact subject- 
matter of the^enquiry did not amount to a con- 
fession of the guilt believed by the hearers to 
have been cq^ifessed. Empress v. Mohan and 

ANOTHER. 

[ 1-84 


( 2 ).— s. "SAy-^Confession-^Mere inculpatory ad • 
mtssioni\ 

Sees. 25, No. (i). 

(1) .— s. 25.— Confession— Mefe inculpatory ad- 
niissmi.'] The word “ confession ” as used in 
the sections of the Evidence Act relating to con- 
fessions must not be construed as including a 
mere inculpatory admission which falls short 
of being an admission of guilt. Empress v. 
Jagrup and others. 

[V-13I 

(2) . Made before commence- 

ment of enquiry?^ The question^ raised in this 
appeal was whether the confession hereinafter 
set out w^as admissible in evidence against the 
appellant. The confession was made to the 
committing Magistrate, in Court, three weeks 
before the commencement of the enquiry and any 
evidence had been taken. The confession was 
in these tems:— “ My statement is this”— (After 
the statement the confession preceded as fol- 
lows) — Have you made this statement yoluni 
tarily, without having been threatened, intime 
dated, or taught by any one? A 7 iswe 7 . — I hav- 
made the statement voluntarily. No one threa- 
tend me, or intimidated me, or taught me, I am- 
in my proper senses. I have nothing else to say ; 
nor was I punished before.” The memorandum 
required bys. 164 Cr. P. C. was attached to the 
confession. Held that the confession was not 
excluded by s. 25 of Act I of 1872 and that s. 26 
and the latter part of s. 29 of the sarrie Act ap- 
pear to point to a confession such as this being 
taken cognizance of. Empress v, Baljit. 

[III-238 


(S).. 


’-To policed Held that a 


confession to a police officer could not be used 
in evidence against the accused. Empress v, 
Thakur Das, 

[III-18S 


(1) — s. 26 .-—Co 7 fession— 2 ¥ere mculpatory 

admission?^ * 

See s. 25, No. (i). 

(2) . Made before corn- 

mencement of enquiry 

See s. 25, No. (2) . 

( 1 ) .— s. 27 Confessio 7 i--Me?’e inculpatory 
admission."^ 

See s. 25, No. (i). 

(2) . To police— ’Fact discovered 

hi consequence of informatiori.']^ P, accused of the 
murder of a girl, gave to a police officer a 
saying it was the weapon with which he had 
committed the murder. He also said that he had 
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ACT I OF 1873 , b. 27 .-- {com// mod). 
tlircwn clown the girl's auclets at the ^cene of 
tlie murder and woiiid point them out. On the 
ioliowiug day he aecompanied the police ofljcer 
to the place where the giiTs hojly had Ihuju 
found, and p()iiitcd out the ancIclTu //c/c/ that 
such statements, being eonfessious made to a 
pc>lice officer, whereby no fact was discovered, 
could not be proved against P. (Observations 
on the use of confessions made to police 
officers.) v.Jo?a Has/ (n Pom, II. C\ Rep, 
242) a7id Empress v. Ramia Birripa {I. L A., 3. 
Bom.^ 12) referred to. Empress v, Pancham, 

[ 11-31 

(3) . ^ The 

accused was convicted of an oflence under 
s. 412, Penal Code, The evidence for ju-osc- 
cution consisted of certain conh'ssimis made t(’* 
the police and the circumstance that th<‘ ma'usi’d 
found some stolen doth for the polh’e while in 
police custody. Held that the confe.ssion was 
inadmissible, under s. 25 (Evidence Act) and the 
circumstance mentioned did not justify his con- 
viction under the section. Empress z\ Nanije 
Beg and others. 

[ 111-136 

(4) . The 

accused in this case was convicted of an offence 
under s. 4x1, Penal Coile. The conviction was 
based on the following circumslanci^s, 7v.v., that 
part of the stolen ju'ojierty was discovered iiiulei'- 
nealh the c/tiR/ia'' of the prisoners honse, and 
that the privsouer had slated to the police that ho 
had buried a part <)f the stolen propertj^ some 
woollen cloth, near some ice-pits ; and accom- 
panied by the police had pointed out the .spot 
where he had done so, and the properly had been 
discovered buried in an eaxTheu vessel On ap- 
peal the Sessions Judge affirmed the conviction, 
relying only on the slattunenls of the prisoner to 
the police and the cli.seovery of the woollen 
cloth. Held that neither the statements nor the 
pointing out by the pri.soner of t lie .S])ot wliere 
the woullcu cloth was foinul could be prow'd 
against the jgxnised for tin; folknving reasons: — 

(i) . Bccuse it was a stalemeut made to a police 
officer within s. 25 and because s. 25 is not 
governed by the provisions contained in s. 27, 

(ii) . Because the cloth was not discovered in 
consequence of any “information” given by the 
accused but by his own act (his going with Hie 
police and pointing out^ the spot). S. 27 contem- 
plates information only. EMPRES.S2C Kuaruala. 

[ 11-325 

( 5 ) .-.- H 

and R, accused oi oUeuces under s, 414 of (lie 
Penal Code, gave information to llic polii'e 
which led to tin* discovery of the stolen proper- 
ty. This infornuilion was to the effeid that the 
accused had stolen a cow and calf, and sold 
tlicm to a particular person at a particular place. 
Ilcld by the Full Dench (Mahmood, J . dissenU 
ing) that s. 27 of the Indian Evidence Act is a 
proviso not only to s. 26, but also to s, 25 ; and 


ACT I ®F 1872, s. m~{cimUiimd). 

that, therefore, so much oftlie itdbrmation given 
J)y tlic accused to the police officer, whether 
amounting to a confession or noi^ as riilatcfl 
divStiiictly to the facts tlierrby di^rovonal, might 
be proved. Empress v, Euarpula {}!\ .V., 18825, 
p. 225) dissented from. 

Per Mahmood/ J. that s, 27 of the Indian Evi- 
dence Act is not a' proviso to s. 25, but only to 
s. 26 ; and that, thereforej the statements in ques- 
tion were wholly inadmissible in evidence. 

Empress V. I^a7icham{i. fl. R., 4 All., 198) 
referred to by Straight, Offg. C. J. ‘^nd. Mah- 
mood J. 

Per Stitiiglit, Offg. C. J., that where a state- 
ment is being detailed by a constable as having 
been made by an accused, in consccpience of 
which he discovered a certain faid or certain 
tacts, the stridest pr(‘eision should be enjoined 
on the \vitiH‘ss, so that there may lie no room 
tor mistalo' or inisiuHhu’St.mding. 

UhsiMTalions by Straight Olfg. (h j., as to the 
mod(^ in whiehtlm testimony of wit ii('SSt‘S should 
be^ recorded in cases where two persons am 
being tried. 

Observations by Straight, OlTg* C, j., and 
Dnthoil, J. upon the natnrt‘ of confessions by 
accused jicr.sous in India, aiul the circumstances 
m which sudi confessions are made. Kmoikss 
V. Bauu Lal and ANOTmai. 

s. 2B.—-CouIesslon--iMere hiculpahny adm/s- 

s/om j 

See s. 2c;, No, (i), 

(1) . 8 . 29 . — (Enfess Ion- - False on a material 
point — AdmissibiiJiy.'X Held. th;it a confession 
does not become inadmissible in evuhMire simjfiy 
becau.se there is in it a false slatenuMit on a 
material point, Empress Moha.rman Singh 

[III- 14 .S 

(0)^ — jlliidc before commencement of 

cnqnhy-\ 

PI See s. 25, No. (2). 

Confession -Merc inculpatory ad^ 

mission ,'1 

Sec s. 25, No. (i), 

( t ) . s « 30 . — Confession— Mere incut patory ad-* 
mission ] 

Sec s. 25, No. (1). 

(2) .-- Joint trial] Held \\\td a confes- 

sion made byTne S. in f87c), wiiilc he was oii 
his trial foV murder, implicating the present 
accused who is on ibis trial for Ixdng a /buy 
\ras not aiinnssible iu evidence. Empress v/. 
Ir’a Singh. 

[ 1-164 

(3) . — /?, C and IC were com- 

mitted for trial before the Court of Stvssion 
charged with dacdity; /> bejug also rhargeii 
Avith rcceving property stolen in the commissi<iri 

of such dacoity. E had made a confession 
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befoi'e the committing Magistrate implicating 
the other accused as well as himself. This 
confession he subsequently retracted before the 
committing Magistrate. C also made a state- 
ment before that officer, which he subsequently 
retracted, such statement consisting of vague 
accusations of B. He, however, admitted no 
offence or share in an offence ; he admitted 
nothing more than that he knew that the dacoity 
was to take place, •and that he was a passive 
spectator*" of it. He denied even subsequent 
abetment by sharing in the booty to |he small- 
est degree. The case came on for trial on the 
28th February, and wlien charged, IC pleaded 
guilty. His trial was, however, suspended im- 
mediately after his plea was taken, and he was 
set aside, as he appeared to be insane. The 
Court of Session proceeded with, and complet- 
ed the trial of the other two accused. On the 
7th March, the Court of Session, finding that K 
was not insane, proceeded with and concluded 
his trial. The Court of Session in trying B and 
C did not make and record an examination of 
them after the witnesses for the prosecution 
had been examined and before the accused were 
called on for their defence. Held that the con- 
fession of K could not be used against the other 
accused, for he was no* jointly tried with them. 
His plea of guilty had not the effect of making 
his admissions relevant against them. It would 
indeed, have had a contrary effect if his trial 
had proceeded with theirs on the principle laid 
down in Reg v, Kulu Patial^ (ii Bom. H.C. Rep., 
146,; Cs statements could not, under the cir- 
cumstances, be treated as confessions. The 
Sessions Judge should have examined the ac- 
cused persons, whether defended or undefendedr 
before they were called on lor their defence, the 
terms of s. 250 of Act X of 1S72 being in this 
^ respect mandatory. Of course, in the event of 
non-responsiori on the part of an accused the fact 
would be recorded, and the Court would proceed 
with the trial. Empress v Baiju and another. 

[1-99* 

(4) . In order that the con- 

fession referred to in s. 30 of the Indian Evi- 
dence Act may be admissible it must be proved 
and the person or persons against whom it 
is sought to use it must be on their joint trial 
along with the person proved to have made it, 
but it is not necessary that such confession shall 
have been made in the course of the joint trial, 
or even in the presence of the persons against 
whom it is sought to use it. E?/ipress v. Laksh^ 
man Bala {/. X. 124) referred to. 

Queen Empress v. Kallua. 

[XIV-11 

(5) , "W here two out of 

several persons on their trial in a Court of Ses- 
sion on a joint charge pleaded guilty and made 
certain statements to the Court it was held that 
such statements could not be taken into consi- 
deration as evidence against the other accused 
persons, inasmuch as after pleading guilty the 
persons making those statements were no longer 
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on the trial. •Queen-Empress v, Pirbhu and 

OTHERS, 

♦ [XV-llI 

inc 7 i 7 nmathigl\ In this case four 
persons were jointly tried before the Court ot 
Session for murder. All the accused made state- 
ments before the Blagistrate disavowing all com- 
plicity or share in the murder and directly fixing 
the guilt of the crime on their co accused. The 
Sessions Judge observing that the evidence of the 
witnesses examined for the prosecution, taken by 
itself, would be totally insufficient to establish 
the charge, and that under s. 30 of Act i of 1S72 
the statements of the accused were “ admissible 
in evidence against their accomplices” convicted 
three of the accused. Held that the statements 
were not admissible in evidence under s, 30 as 
they did not amount to confessions. The fMcm 
V, Mohesh Biswas (lo B, Z. i?., 453, 455) 1 he 
E77?f» css V . Gafvta] (/. Z. /f., 2 All* 444 ') 

Eux Khan v. The Empress (Z Z. 6 Calc*, 
279) followed. Empress Vs Kalwa. 

[I-1S5 

-Held that a “confes- 


sion w'ithin the meaning of s. 30 of Act I of 
1S72, is a full and unqualified admission of the 
<Tuilt of the person making it aud^ of a ^character 
?o in.sti^V Ms conviction upon it. ^ The state- 
men i.-. tbercibre. of a person being jointly tried 
witii another person for the same offence can 
not be taken into consideraiion against such 
other person, under that section, unless such 
statements are of the nature indicated above, 
Ejupicss V. Ga?iraj (/. Z. /f.. 2 AIL, 444) iol- 
lowed. In rc petition of Kapur Singh. 

1-20 

Empress Kadir Baksh and others. 

V-303 


( 8 ).- 


- Corroborafio 7 il\ Hcl d 


that' statements made by persons who are being 
jointly tried with the accused can not at all 
events be put higher than the evidence of an 
accomplice. For my part. I doubt if they can be 
put so higher. They therefore stand as much 
in need of corroboration as those of the latter. 
Held further that it is not sufficient for a wit- 
ness’s story to be corroborated as to the details 
of the crime, but it must be^corroboniled in parti- 
culars directly connecting the accused^ person 
with the commission of the crime itself. Empre.ss 
V* PiRIA AND others. 

[V-320 

^9^^. Held that the confes- 

sion of an accused person though “eyidence” 
against another who is being jointly tried with 
him, is not conclusive evidence or evidence of 
weight and must be used with the nicest caution 
and discrimination as tlie principle is novel and 
not wholly unattended with danger. {It is not 
* evidence under the English law.) Empress ' z/. 
SUNDRA. 

[iv-3a 
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(1) . — S- 31 . - Although «nn ndmissiou cofitnincd 

in a deed of sale or made l^eforc fiie Registrar, 
that the consideration lias been received by tlu‘. 
vendor is evidence agaiifst the person 

making it, it raises only a relmltabU; iiro.sinnp- 
tion, the weight of which varies willi liie special 
circumstances of each case. SiiEO ratan 7 /. 
Abdul Karim and another. 

[IX-142 

(2) . — Recital in an instrument maybe 
conclusive and are always evidence against the 
parties who make them, but they arc no'l evidence 
against third parties, Manoiiar Singh ?/. 
Sum VITA IvuAR. 

|XV*93 

(1). 8. 32 .— In a trial Uj)on a charge of mur- 
der, it cippeared that the deceased shortly 
before her death was (] nest toned by various 
persons as to tlu^ circumstances iii which the 
injuries had been iullictcd on her that .she was 
at that time unable to speak, but was eonscious 
and able to make sign. Evidence was offered 
by the prosecution and admitted by the Sessions 
Judge to prove the questions put to the dccetised 
and the signs made by her in attswer to such 
questions. //M by the Full Jkmch (Mahmood, 
j. dossonting) that the (piestions and the signs 
taken together miglU properly be regarth'd as 
“verbal statements ’’ made by a person as to 
the cause of h<n’ death within the meaning of 
s. 32 of the Evidence Act and were tlicrefure 
admissible in evidence under that section. 

Per Straight, j., that the statements by the 
witness as to their impressions of what the signs 
meant were inadmissible, and should be eli’mi. 
nated ; but that assuming that the questions put 
to the deceased were i-esponcU^cl to by her in such 
a manner as to leave no doubt in the mind of 
the Court as to her meaning, it was not straining 
the construe! ion to liold that the circumstances 
were covered by s. 32- 

Per Mahmood, J., that the expreission ‘‘viu-bal 
statements'’ in s. 32 should be confined to stato 
ments made by means of a word and ivords, and 
that the signs made by the deceased, not being 
verbal statement in this sense, were not admis- 
sible in evidence under that section. Empress 

Abdullah. 


• [V-78 

(2) s. 32 that sub-section 5 of s. 32 

(Evidencij Act) docs rjot relate to statemeiUs 
made by interested parties in denial in the course 
of litigation of pedigrees set up by the opposite 
parties. Naraini Kuar v, Chandi Din and 
ANornuR. 


[vn-118 

• 33 .— in a former 

pt(u€ialp 7 ’oce€di?i<(.\ Heldy following 
'V. Muiu, (/. Z, A\, 2 AH., 646,) that admitting 
evidence giveii in a former judicial proceeding 
under s. 33 Evidence Act, wiihoul explaining the 
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niasous for so doing was an irregniarity whicli 
should not be repeated* Empress 7a Fa'J'EH All 

[1-38 

(2) . — «In 

an iiutuiry before a committing Magistrate one 
of the accused persons absconded as was record- 
ed by the Magistrate. In their examination 
before that officer, the witnesses deposed to the 
absconder having been one c^' the participators 
in the crime charged against the prisowers then 
under trial. In the Sessions Court the judge 
did not record that one of the accused had 
absconded, and the evidence was recorded 
aj^ainst the prisoners then under trial only* 
In a SHbs{!qiient trial of the accused who had 
absc<ui(k‘d ludd that the dt‘posit ions given in the 
former trial (dduu' hetore the Magistrate or the 
.S<'ssions judge weo‘ not atlmissible in evideiu'e 
under s. 33 oi Act I of 1872, that the foniu'r were 
admissible under s. 512 Cr. l\ C, .fJwi’Ri.ss 7/., 
IsHRi Singh. 

[VI-257 

( 3 ) . ^ JiM 

that evidence given by witnesses since deceased 
ou oecassions whmi neither the accused was 
present and had an opportunity to ('toss examine 
nor was it. proved to the satisfaction t)f the ('ourt 
that the accused was absconding and th.it there 
was no inimcdiati‘ prospect of arresting hing 
could not be used against a person subsi'c'iucntly 
put on his trial for participation in llic oUetK'C 
ill respect of which sucli witnesses had given 
evidence. Queen- Empress v. hhri Singh \L A. 
/i\, 8 All. 672) and Queen PAnpress v, iMakInu, 
{IK A'., i8<p, /a 100], referred to. (Jueen Em- 
rRES.s V. Sahib Singh. 

[XVI-182 

pt). ... At 

the trial of a party of ITindus for rioting, tlio 
Magistrate, instead of examining tlie witiu‘S.y<'S 
for the prosctmtion, ean.siRl to be produced 
^copies of llie examination-in-cdiivef cd' the same 
witnesses which liatl been recorded at a pre- 
vious trial of a party of Muhammadans who 
weic opposed to tlu‘ Hindus in the same riot. 
These copies were read out to the witnesses 
who were tlieii cross-examined by the prisoners, 
without any objection by them as to tint proce- 
dure, J/e/d that although the procedure was 
irregular, the irregularity was cured by s. 537, 
Cr, P. C amis. 107 of Act I of 1872. EMPRESS 
7A Nano Kam and ornuRS, 

[VII'143 

(5). — One 

of tlu^ pleas raised in this aptieal from a con- 
viction under s, 4111, P, C. was that the exa- 
mination of the complainant and his wife by 
commission was unjust and prijudicial to the 
accii.sed. Their evidence, as a matter of fact, 
was taken by commission in tiie coiinse of the 
* preliminary erH^uiry. Tlie Judge admitted it in 
evidence under &\ 33 of Act 1 of 1872, and he 



( 57 ) 


DIGEST OF CASES. 


{• 5 ^ ) 


ACT I OP 1872, s. ^^.•--‘(contmueci) 
issued a supplementary commission for the 
examination of complainant. The grounds on 
which he admitted the evidence taken at the 
preliminary enquiry are stated to be that the 
presence of the witnesses could not be obtained 
without an amount of expense which, under the 
circumstances of the case, he considered un- 
reasonable, also the inconvenience to the wit- 
nesses, and the fact that their evidence does not 
concern the accused personally. Held that in- 
convenienc0i-.to witnesses was no ground allowed 
under s, *33, Act I of 1872, and the evidence of 
the witne'sses was of the utmost moment^ and as 
regards the ground of expense that the amount, 
Rs. 500, was not unreasonable under the cir- 
cumstances of the case considering that the 
! entire case rested on the evidence of those 
witnesses. Empress v, Burke. 

[IV -55 

(1) .— s. ZA.—Eniries m accotmt books.] Held 
that under s. 34 of Act I of 1872, entries in books 
of account regularly kept in the course of busi- 
ness are not alone, without any external evi- 
dence corroborating the same, sufficient evi- 
dence to charge any person with liability. 
Ghasita and another z/. Ranchore and 

OTHERS, • 

[ 1-65 

(2) . In a suit to recover money due 

upon a running account the plaintiff produced 
his account books, which were found to be 
])ooks regularly kept in the course of business, 
in support of his claim. One of the plaintiffs 
gave evidence as to the entries in the ac- 
count books, but in such a manner that it was 
not clear whether he spoke from his personal 

^cnowledge of the transactions entered in the 
books, the entries in which were largely in his 
own handwriting, or simply as one describing 
the state of affairs that was shown by the books. 
He was cross-examined, but no questions were 
asked him to show that he was not speaking as 
to his personal knowledge. Held that the evi- 
dence given as above should be interpreted in 
the manner most favorable to the plaintiff and 
might be accepted in support of the entries in 
the plaintiffs' account books, which by them- 
selves would not have been sufficient to charge 
the defendants with liability. Dwarka Das 
AND ANOTHER V. SaNT BaKHSH AND OTHERS. 

[XY -235 

g. 35. —A certificate of guardianship is not 
evidence of minority when the question of mino- 
rity is in issue. Satfsh Chufider Mukhopadhya 
V. Mohendro Lai Paih2ik (/, L. R.^ 17 Calc..^ 849) 
foliovred. Gunjrs Kuar v. Ablakh Pande. 

[XYI -158 

S. 40 . — One S died in 1865. On the 2nd 
August, 1866, M mother of 6* A, alleging that she 
was the lawfully married wife of 3 ^ sued for her 
hare in S’s estate. She made defendants to the 


ACT I Ol* 1872, s. m.-^{conU7med), 

suit her ovvn son S B another widow of * 5 ,’ 
C his daughter and A his nephew who claimed 
to have been adopted by S'. She admitted the 
right of all thf defendants except A. The 
defendants with the exception of S K denied 
the marriage of plaintiff with S. In this suit the 
court held it proved that M was lawfully mar** 
ried to S, and S' K was his legitimate son and 
that A was not the adopted son of S and gave 
M a decree. Subsequently C died and A got 
his name entered in the revenue papers in her 
stead. Thereupon S K brought the present 
I suit against A in which he alleged that as 
Cs half brother, he, and not A, was her heir, 
A set up as a defence, inter alia^ to this suit 
that was not S’s wife, nor was 5 K his son. 
Held that under s. 40 of Act I of 1S72, the 
previous judgment was relevant as showing 
7 ‘es judicata. Gujjtt Lai I v. Fatieh Lai I (/. A 
R.i 6 Calc.^ 1 71) referred to. Shadal Khan v, 
Amin-ul*lah Khan. 

[ 1-137 

s. 4 :Z.—Held that in a suit for pre-emption 
where the defence set up by the defendants 
mortgagors was that the defendants mortgagees 
themselves were co-sharers in the village and 
therefore the mortgage to them gave no right of 
pre-emption to the plaintiff, a judgment obtained 
in a previous litigation between the present 
plaintiff on the one hand and the defendants 
mortgagees on the other, declaring the present 
defendants to be co-sharers in the village was 
a piece of evidence in his favor the effect of 
which could only be annulled by rebutting evi- 
dence, showing either that the judgment had 
been set aside or had otherwise become in-' 
efficacious. Amman Bibi and others v. 

1 Murari Das. 

! [Yiii-212 

s. 50 . — The appellant in this case was con- 
victed of adultery with P the wife of I). The 
‘ evidence as to the marriage of P and D was as 
^follows:-—/’ herself said: “I am the lawful 
wife of Dkachi. Don’t know when I was marri- 
ed. I live with my husband the last three or four 
years.” D said: “P is my wife, I was married 
to her eight years ago. She was never married 
before. She has lived with me for four years ; 
no children yet.” Held that having regard to 
the distinct provisions ot sr 50 of Act I of 1872, 
the evidence was altogether insufficient for a 
conviction, Empress v, Kallu. 

[Ill-i 

S. 54 (expl* 1 ). — In a prosecution for defama- 
tion under s. 500 of the Penal Code, the alleged 
libel accused the complainant, who was a judici- 
; al officer, of (i) having, upon a particular occa- 
sion, used abusive language to certain respect- 
able native litigants appearing before him in 
Court, and (ii) having, upon other occasions not 
^specified, treated other respectable natives (not 
named), ‘*in a similar manner.” This latter 
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ACT I OF 1872, s* 64 {ExpL l).^{cdntinned). 
^iccusatioii was contained in a postsaipt The 
complaint filed by the complaiiKinl in the Court 
of the Committing Magistrate, and the charge- 
sheet in which the Magistrate ;‘Commitled the 
deteiidaiit for trial, covered the whole of the 
document complained of, except the postscript. 
At the trial of the case, the defendant pleaded 
not guilty, and also relied on the first, eighth, 
and ninth exceptions to s, 499 of the Penal Code. 
The prosecution gave evidence to prove that, in 
making the charges contained in the alleged 
libel, the defendant was actuated by express 
malice towards the complainant. I/e/d, with 
reference to the terms of s. 499 of the Penal 
Code, that evidence of particular instances of 
abusive hiuguage applied by the complainant 
upon former occasions to natives appearing in 
Ins Court was admissibUi, first as rclaUng to 
the cpieslion what was the reputation which the 
defendant was said to have injunxl, and second- 
ly because it must be gathered from the docu- 
ment complained of as a whole whether it 
showed a malicious inteulioii or not. Laidman v. 
Hearsey* 

[V-272 

S. 60.— /y^A/ that the deposition of a Police 
Inspector that one T(sincc dead) in tlie capacity 
of an approver had in 1870 made statements im- 
plicating the present accused was not admissible 
in evidence against the accused. Empress u. 

JiTA SiNGIR 

[ 1-164 

s. 63 (0).— The plaintift in this case sought 
in support of his case to put in a cojjy, on plain 
paj)er purporting to have been transcribed from 
a certified copy of a decree which th<i dcfi'.n- 
dauts admitted was once in their possession 
and subsequently destroyed by fire. Held, 
with rcforence to the provisions of s. 63, Act i 
of 1872, that, tlierc being no evidence proving 
that I he copy produced by the plaiiitiPf had 
been compared willi tlie original decree, the 
copy Was not admissible in evidence inasmuch 
as it could not be regarded either as primary 
or as secondary evidence of tlie contents of the 
original decree. Ram Prasad and others v, 
Raghunandan Prasad. 

[ T *-160 

(1) s. 65. — Certified copy 710 prroof of ihe ge- 
7 tiilnc 7 tess of the origmaLI In a suit for declara- 
tion of title to immovable property, the plaintiff 
tendered in evidence what purported to be a 
certified copy of a petition signed by the defen- 
dant in certain revenue proceedings. The defen- 
dant denied the genuineness of the document, 
and execution of the original was not proved. 
Held that s. 79 of the Evidence Act (I of 1872) 
would not authorise the presumption that the 
original document was executed by the defen- 
dant ; that .s. 65 carried the case no further, as it 
was still necessary to prove execution of the 
original and that it was in fact what, iudging 
from the copy, it purported to be ; and that the 


ACT I OF 1872, s. e6.-(..vw//;///^v/). 

document was not admissible in e v i d c 11 c e. 
Rehlo V. Jai Devl 

IIXT90 

(2) .— -8.65 (b).— Plaintifl' in this case sued upon 
the copy of a bond for Rs. 1,200, on the ground 
that the original was in the possession of the de- 
fendants, who refused to give it up. Defendants, 
admitted the execution of the bond but pleaded 
that it was with tlie piain*^iffs who did not pro- 
duce it because the obligor had n^hde certain 
payments which were endorsed on its back. 
The Cowq of first instance gave the plaintiff a 
decree. The lower appellate Court dismissed 
the plaintiffs claim, m toto, on the ground that 
he must either produce the original or prove 
that it was lost and the plaintiff has done neither. 
Held that as the defendants had admitted the 
execution of the bond then' was no obliga- 
tion on the plaintift to produce the original. 
The lower appellate Court was lln'refore uuong 
in dismissing the suit. IvARORr Mae 7/. Ghu- 
LAM AKHBAR and ANOTHER. 

[IV-7S 

Chunni Kuar 7 a Udai Ram. 

[III-221 

(3) . In this suit for the cancellation of 

a lease for the. breach of its conditions, the plain- 
tiff produced a copy of tlu', lease as evidence of 
its existence: and of its coudition.s. Tlu‘ original 
of the kuise was in the posse.ssiuii of the defen- 
dant, who did not deny its existeiu'e nor raise 
any objection to the admission of the copy as 
evidence of its existence or of the conditions of 
the lease. The original Court dismissed the 
suit ()ii its merits but the lower appellate Court 
dismissed the appeal on the ground that tin*' 
original of the lea.sc had not been produceil. * 
Held that, as lln^ defendant had the original in 
his possession and had not obje^ged to the bnan.s 
ofit, nor to the admissiim of the eopy, s. 65 (/;) 

. (>{ Act I of 1872 applied and tiic case must be 
dtftcrmined by the h)wer apijcllato Court on 
the merits. Ata Husain v. Jamna Uas. 

[1-9 

(1) .— s. 66 . — Notice lo p 7 oduce.\ A press copy 
letter, addressed to the defendant, wa.s tendered 
in evidence by the plaintift fur tlic jmrpesc of 
proving the contents of the letter. No notice 
was given to the defendant to pHuluce the ori- 
ginal letter. Held thut the press cop}'’ hdler wa.s 
inadmissible in evidence. Ram Das CHAiCARiUTi 
77. The Official LnauiDATon of iin: Cotton 
Ginning CoxMpany limited, Cawnpore. 

LVII-34 

(2) .— s. 66 (2). In tliis suit for the 

redemption ot a mortgage it was admitted by 
the defendants that the sum due under the 
mortgage-deed was Rs. 112 but it was pleaded 
that a further sum of Rs. 288 was due from 

' the mortgagors and that until it was paid 
demptiou could not be claimed. The morl- 
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ACT I Oi* 1S72, 66 (2).—{continuedi. 
gage bond m^as not produced, nor was the defen- 
dant called upon to produce it. The lower ap- 
pellate Court held that at least the plaintihs 
should have called upon the defendants to pro- 
duce the mortgage-bond and that in default oi 
its production, defendant’s evidence as to the 
amount payable before redemption, should be 
preferred to that ot the plaintiffs. Held that from 
the nature of the case the defendants must have 
known that it lay on them to produce their docu- 
ments. The defeiK^ under the circumstances 
should be*rejected and the appeal decreed. 
Sheo Sahai and others V, SiDH Gopal and 


(3). The decree appeal- 

ed against, which was a decree for the redemp- 
tion of a usufructuary mortgage, was impugned 
in second appeal on the ground that though 
there was a mortgage-deed actually written out 
the Court has based its findings upon secondary 
evidence consisting of witnesses and that such 
admission was in contravention of s. 65 of Act I 
of 1S72, read with s. 66 of the same enactment. 
Held that as this was a case to which cl. {a) of 
s. 65 of Act I of 1872 and cl (2) of s, 66 of the 
same Act applied, secondary evidence was clear- 
ly admissible, Sahai Sheodarshan. 

[VIII-147 

s . 68. —Scribe— Attesting witness. ] Held that 
the scribe of a mortgage-deed who had signed 
his name on the deed, and who at the same time 
was in a position to give evidence as to the 
execution of the deed, might be considered as 
ail attesting witness within the meaning of s. 
59 of Act No. iV of 1882, although there were 
also other witnesses to the same deed who had 
signed specifically as attesting witnesses. Mu- 
fL-IAMMAD ALI V, JaFAR KhAN. 

[XVII-146 

s. 14 ,—Statenmits duly reco 7 ded-Adinissi- 
billty,] In this case the accused were charged 
with a dacoity committed at Chawripiira, a 
tillage on the borders of Gwalior. Certain of 
them having gone over into Gowalior territory 
were arrested and brought before the Magis- 
trate of Bhind in Gwalior. That officer record- 
ed their statements attesting each statement in 
the following words * 

*‘I believe that this confession was made 
without threat or coercion, and it was made in 
my presence and to my hearing. The person 
making it, having heard it read out to him, 
stated it as correct. It contains a full and true 
account of the statement made by him.” 

Each statement also bore the mark (by way 
of signature) of the person by whom it purport- 
ed to have been made. Subsequently these 
same accused were handed over to the British 
authorities and were tried by the Sessions 
Judge of Mainpuri who rejected the confessions 
above referred to as inadmissible in evidence. 
The accused having appealed to the High Court 
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it was hei^ that each of the confessions recor- 
ded ill the manner above described was admis- 
sible in evidence, certainly under s. 80 of the 
Evidence Act, |nd probably under s. 74 of that 
Act, as against the person by whom it was 
made. Queen Empress 21. Sunder Singh and 
OTHERsf 

[X'198 

S. 76 . — Held by the Full Bench that in no 
case is an accused person entitled as of right 
to a copy ot any statement recorded by a police 
officer in the special diary prepared under the 
authority of s. 172, Cr. P. C. Queen Empress 
7/, Mannu. 

[XVII-i74 

s. 79. — Ceiiified copy 710 pfooj of getmmeness 
of the original,] 

See s. 65, No. i. 

(1) .— s. B0.--^State7nents duly accorded— Ad- 

77 iissibiliiy 

Sec s. 74. 

(2) -Attestatim of depositio}i.--A\X\iOu^i 

all depositions of witnesses in criminal cases 
should be taken and attested in the presence of 
the accused, and a few apt words should be used 
on the face of the deposition to make it apparent 
that this has been done, there is no provision of 
the law which makes the attestation of the de- 
position by the Court in the presence of the 
accused obligatory. S. 80 of the Evidence Act 
therefore does not warrant the presumption that 
the deposition of a medical witness taken by 
a Committing Magistrate has been taken and 
attested in the accused’s presence, so as to make 
such deposition admissible in the evidence at 

1 the trial before the Court of Session under s. 500 
I Cr. P. C, E 7 npress v. Ridmg [L L. R,^ 9 Ali,^ 

I 720) referred to. Queen Empress t:/.'PoHp 
)' Singh and another, 

^ [VIII-ll 

(I). — S. 91 .— //lent Rs. 85 to Z) on a pledge 
of moveable property. D repaid H Rs. 40 ; and 
at the time of the repayment acknowledged 
orally that the balance of the debt, Rs. 45, was 
still due by him. it was agreed between the 
parties at the same time thai D should give H 
a promissory note for such balance, and that 
such property should be returned to him. Ac- 
cordingly D gave H a promissory note for Rs. 
45, and the property was returned to him. H 
subsequently sued D on such oral acknowledg- 
ment for Rs. 45, ignoring the promissory note* 
which being insufficiently stamped xvas not 
admissible in evidence. Held that the exis- 
tence of the promissory note did not debar H 
from resorting to his original consideration nor 
exclude evidence of the oral acknowledgment 
of the debt. Hira Lal v. Datadin. 


[1-144 
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• (2).— — Tlu^ plaintiff in cxegtition of 

his decree arrested one ol the rctain<;rs of the 
Maharajaii of Belia. ^ On Unit Ihc Maharajah 
requested tiic plaintiff to discharge his servant 
from arrest offoring to pay the timmuit of the 
debt. The Maharajah tjxeouted a promissory 
note in favor of the plaintiff and the plaintiff 
released the servant, but the promissory note 
was not stamped. This suit was brought by 
the plaintiff to recover the amount of the decree 
against the representative of the Maharajah, on 
the contreact. The Court below dismissed the 
suit holding that the action could not be main- 
tained without the note being put in evidence 
and the plaintiff was prohibited by the Stamp 
Act from putting it in evidence. /A’/rt' that the 
suit could be maintained apart from the note. 
The note was only a collateral security for the 
fuitilme lit of tlic promise made, by the Mahara- 
jah. Gobardhan Das v. The Maharajaii of 
Betia- 

[VII'49 

(3) . — This is an action to recover money 

secured by mortgage. The defendants plcadea 
part payiiKuit, and tendered in evidence an iiii- 
regi.<=;terod receipt for Rs. 280. which shows that 
Ks. 280 was paid by tliem on account of the mort- 
gage-debt. They also gave oral evidence to prove 
that the sum of Rs, 280 had been paid on ac- 
count of the mortgage-debt. Held that if the 
receipt required registration oral evidence was 
admissible to prove the payment acknowledged 
by the receipt. Nabi Bakhsh v, Mewa Ram 

AND ANOTHER, 

[VII-18S 

(4) Accounts were stated between B 

and D and a balance of Rs. 800 was found to be 
due from D to B, D gave IS au instrument 
whereby he agreed to pay the amount of such 
balance in Ibuf annual instalments of Rs, 200. B 
also made a note to the same effect in his account 
book. The instrument however was not pro- 

erly stamped. B sued D for au instalment' 
asing his claim on the note made in his account 
book at the time. Held that the agreement 
could not be proved by the note made in the 
account book but could only be proved by the 
promissory note. Banarsi Das v. Bhikari Das. 

[1-47 

(5) . An occupancy tenant relinquished 

his holding, and signed a memorandum of the 
relinquishment in a book kept by the land- 
holder showing tran.sactions between him and 
the tenant. The memorandum was not stamped 
or registered. Held that the relinquishment was 
not required by s. 91 ot the Evidence Act to be 
m writing, but might be made verbally or in 
writing or by action, and so might be proved 
aktmde even if the memorandum were inadmis- 
sible m evidence, as to which the Court ex- 
g'essed no opinion. S. 95 (p) of the N.-W. F.* 
Kent Act does not apply where the person claim-^ 


ACT I 1872, s. 02. 

ing the lease is not a tenant in possession. Rai 
Singh v. VANsiiTARX. 

ims 

, (1). S.92.— “AV/mw/ fpc parties io am suck 
mstnmimt \] The words in s. 92 of the Evi- 
dence Act (I of 1872) ‘‘between the parties to 
any such instrument refer to the persons who 
on the one side and the other came together to 
make the contoct or disposition ojf properU^ 
and would not apply to questions raised between 
the parties on the one side only, :i deed, re* 
garding thdr relations to each otlier under the 
contract. 1 he words do not preclude one of 
two persons in whose favour a deed of sale pur- 
ported to be executed, from proving by oral 
evidence in a suit by the one against the other, 
that the clefendant was not a real but a nominal ^ 
paity only to the purchase, and that the plain-*' 
tilf was solely entitled to the riroperty to which 
It related. AI conveyed certain houses and pre- 
mise.s to plaintiff and defendant jointly by a 
sale-deed. Plaintiff sued defendant for eject- 
ment from the premises, alleging that he alone 
was the real fuirchaser, and that defendant was 
only nominally associated with him in the deed. 
Jicld that s. 92 of the Evidence Act will not 
piccUide j’llaintifr from showing by oral evidcuicc 
that he alone was therrcal purchaser, notwith- 
standing that the defendant was described in 
the sulc-decd as one of the two pnrchasm*.s. 
Mul Chand and another V. Madho Ram. 

[VIII-127 

(2) .- — ^ ContemporaneotiS agHe?neHl Vav- 

sessiowmlicu 0/ in/cresi.] In this castj tluire 
was a mortgage'by whicii a fixed rate of interest 
was agreed to be paid, and there was a contem- 
poraneous oral agreement that the mortgagee 
should go into the possession of the huu.se iiu 
satisfaction of the interest. He was let into 
possession. Held that this was not a ca.se under 
s. 92 Evidence Act, /. <?., the oral agreement was 
not one which contradicted, varied, added to, 
or subtracted from the terms of the written 
agreement. It is merely a provision as to how 
the interest should be paid, /. e., by the occupa- 
tion of the house. Bindraban v, Umrao Singh 

AND ANOTHER. 

[VII-61 

Ram Bakhsh k Durjan and others. 

[vii-es 

( 3 ) . ^^Contradicting etc, its, terms.-- 

Jamog of intcresti] Subseftucnl to the execu- 
tion and registration of a bond, a jamog was 
made orally between the creditor and the debttu* 
by which the former agreed to take 1 he rents 
of certain tenants of the latter in satislaction of 
interest, the latter agreed to release the tenants 
from payment of rent to himself, and the tenants 
(who were parties to the arrangement) agreed 
to pay their rents to the creditor. No mutation 
of names in favour of the creditor was effected 
m the revenue registers. The creditor brougiit a 
suit against the debtor to recover the principal 
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and interest agreed to be paid under the bond, 
alleging that he had never received any rents 
under the jamog. Held that whether or not 
the plaintiff could maintain a suit on the jawog 
against the tenants for the rent assigned tp him 
in the Revenue Court, he could do so in the 
Civil Court, and the fact that the ja??iog was 
not in writing did not affect the question. Ganga 
P7'asad w Chandrawati ( 1 . L. R., ^ 256) 

■ referred to. Held also that the jamog was not 
a subsequg>nt oral agreement rescinding or modi- 
fying arontract which was registered according 
to the law for the time being in force, within 
s. 92, proviso (4), of the Evidence Act. Auxu 
Singh v. Ajudhia Sahu. 

[VII-27 

(4).— s. 92 proviso. {!).— Evidence to show that 
certain words had been 07 ?iitied by 7 ?ilsiakH\ In 
this suit for money on a bond the only question 
was what was the rate of interest agreed upon 
between the parties. In the bond the rate of 
interest was entered as “one rupee a month.'’ 
The plaintiff alleged the words “per cent.” had 
been omitted by mistake. The defendant on 
the other hand contended that there had been 
no mistake, and that the rate of interest agreed 
was one rupee a month on the principal ad- 
vanced. Held that evidence was admissible to 
show that the omission was accidental or inten- 
tional. Bisheshar Singh v. Bhagwan Singh. 

[V-41 

Non-payment of consideration 

— condltlo 7 t precedc 7 Ul\ A sued A for money lent 
on an instrument which recited that the borrower 
had taken the money and brought it into his own 
use. i? called witnesses to prove that he had 
not received the money and that he had exe- 
^ cuted the instrument upon the understanding 
that it should not be binding on him unless a 
certain condition precedent was performed by A. 
Held that the evidence was not inadmissible 
under s. 92, Evidence Act. Kishen Sahai v,, 
Chandi Prasad, and others. « 

[11-93 

(6) . Non-payment 0 f consideratio 7 i\ 

The plaintiff stated that he sold a bond to the 
defendant for Rs, 1,575, that he was paid Rs. 1,200, 
that Rs. 375 were not paid and he sued for the 
same. The sale-deed recited that the considera- 
tion had been received in full ; the detail of the 
item in dispute stood thus: — *‘Rs. 375 on account 
of money taken previously for private expenses.” 
The plaintiff alleged that this sum was agreed 
to be paid after the money of the bond sold had 
been realized. Held that oral evidence was ad- 
missible to prove the allegation, proviso i to 
section 92, Evidence Act being applicable to the 
case. Shadat Khan v, Dulagir. 

[VI-5S 

(7) , Section 

92 of the Indian Evidence Act, 1872, will not 
debar a party to a contract in writing from show- 


ACT I OF 1872, s. 92, proviso ( 1).— 

7 iued),^ • 

ing, notwithstanding the recitals in the deed, 
that the consideration specified in the deed was 
not in fact |:^id as therein recited, but was 
agreed to be paid in a different manner. Huhnm 
Chajid V. Hira Lai (/. L, i?., 3 B0771., 159), 
Lala Hi? 7 i 7 nat Sahai Singh v. Llewhelle 7 i (/. Z. 
R.y II Calc., 4S0), Ra 7 n Baklish v. Diirja 7 t (/. Z. 
i?., 9 AIL, 392) referred to. Indarjit v . Lal- 
CHAND AND ANOTHER. 

[XVI- 16 

(8).— s. 92, proviso (2).— 5 L obtained, from 
the Court of the Subordinate Judge, a decree for 
Rs. 12,747-15 against B B, but his claim to interest 
on that sum was dismissed. He appealed to the 
High Court from the part of the decree disallow- 
ing interest* Before this appeal was decided, 
B B, in order to pay off the debts she owed to 
.SZ, amounting to Rs. 40,000, executed and re- 
gistered a sale-deed in favor oi SL by which she 
conveyed to him a part of her estate. One of 
the items of consideration set out in that deed 
was the decretal debt of Rs. 12,747-15, subse- 
quently S Z’s appeal in the High Court was 
decided in his favor. The amount payable by 
B B under this decree was in July, 1SS4, a sum 
of Rs. 5,493-3-6. 5 Z put this decree into exe- 
cution. B B objected on the ground that the 
claim had been settled and extinguished by 
the sale-deed. Her objection was disallowed. 
Thereupon she brought the present suit for 
Rs. 5,493-3-6 as damages for breach of contract 
and fraud, on the allegation that as a part of the 
contract of sale, 5 Z had agreed to withdraw his 
appeal from the file of the High Court. There 
was no mention in the sale-deed of any future or 
unascertained liabilities and not a word regarding 
the appeal pending in the High Court. Held that 
the plaintijf’s claim besides being open to the ob- 
jection that the oral agreement alleged could not 
be proved under s. 92 of Act I of 1872 had not 
been proved. The suit must therefore bedismis- 
ed. Sham Lal v, Banni Begam. 

[VI-40 

Mortgage-Sale . 1 The 

plaintiff and the defendants executed upon the 
same day two documents. One purported to 
be a deed of absolute sale of a certain estate by 
the plaintiff to the defendants. The other was 
an agreement by which the defendants covenant- 
ed, upon payment of a certain sum by a speci- 
fied date, to reconvey the property sold by the 
first mentioned deed. Held that evidence was 
admissible dehors the documents to show that 
the intention of the parties was not to effect an out 
and out sale with merely a right of repurchase 
under certain conditions left on the vendor, but 
to constitute a mortgage by conditional sale or 
baLblLwafa. Balkishan Das and others 
W. F. Legge. 

[XVII-109 

• (10). proviso (4).— Prior to the due 

date of a registered hypothecation bond securing 



{ C; ) . 


and^f credUor* of Ui’e ^latter '‘m-uie 'i® 

rangemcnt vvlicrcbv i ora) ar- 

to Eis croditorwaf 

testimony that he ^y oral 

bond ii/whole or ^n 

ThaKUR Rai ^,. Gui..ARrRlM lI°o OTHERS^"'®- 

tX-193 

words hadtaimdtmly 
See s. 92 , No. 4 . 

to .298 Fash for twelve y®Ls ” Tw/!? f®®'?- 
dence was imnmnfi.ri'ti- -^P"! iiua that evi- 

“Fasli year” alluded^tolTas not°the°Fa 'f ‘ 
as common y understood e, *• ,?““ ^««byear 
year. Sheobaran Smor’ “'® af?rieutural 

. 3 ^^ [XII-236 

an instrument whfdi"'^ytcl*^ rp®?-””® executed 

ages had been aSed befwf®“'f^' “''‘wri- 
ters and the two so„f of onTI?V> 
maniier tollowing :_m give” foirV 

f /* the father oFmy Lns-ln /aw !!'" 
the maintenance of m,r ®® dower for 

Rafter the cekbraliS^^o 
enter into possession nf^f? to^^fiages shall 
Porprietor.and niv ?h» r " as 

Eav‘e therefore ix^i^umd this”?®'" '•®''eni{e...J 
deed of dower.” la iSHo If ^'icmiment as a 
,^.one of his sons kied his to //'® 
the two who hadmarried the^ i w®?' '?'''"ding 
■^1 for the recovery of his slnrl'^i* ‘^®."^'bicrs oi •' 
alleging that the instnTmAr.t I'lbcriianco 

£^nd the land hadna^ij^^rffi ^ was a deed of gift, 
absolutely, that fromThe *° ‘r'® 
trument it was apparent t tot '"s- 

trustee for his draugSIrs i/ ®®to‘y 

dence was admissible SVo'® 1 “o evi- 

to the execution of thf deed bv d ®®‘^®®fl«ent 
purpose of exDla?n!ni^?^i‘ P®''‘‘®® to 
^at document CHANrS. *”n"® * ’® meaning of 
Sewadat Pandey.”^*^*^^"^ Dai and another w, 

plaintiffs, came in?o cSrt'ol th” *11’® ®®®® 
seventp^ears back they he?d /toi® *^’ut 

as usufructuary mortv ,Li o‘“® '« dispute 
wards their pmssS' f ®®;i,‘’®‘ ‘®u Y^ars a'fter! 
they have been wronafiiliv^"'®*P^°P’’to*-®’'y> that 
claim. The plaintrff^h ”L 'n/®^’ ‘he 

gage-deed. On the otiicr SlL^lS-' 
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ACT I c5f 1872, ss. 101-103.- 

dismissed. Hanumak and^ J,’® he 

CUARIXTARAND ZOTIIEir ^ Ram 

[VII-SI 


.( 2 ).- 


-Muhamm^an brother 


^i^tir~Adversrp 7 sZs 7 ZT%\^:?^^^^^^ ^ 

by a Muhammai^n lady againS^to/ A ® 
possession of a sh-ire in o r ? brother tor 
she had a good^t itle of nbf®f ®®‘®‘® "'hfoh 
Muhammadfn Law k w-is tofhn ®f ‘he 
show that his posseiion urn' ‘p® 

prior to the iiistitiitioii of the sni .,n 

sister and not for 11, e Vidv tn d ’ ®' ''‘-'rse to his 

in possession williin Uvolve * ‘®‘ ®h® was 

the instituti,,.. of U ® „!? he‘bre 

Muhammad Taqi. ® ‘"^'^atunnissa v. 

[1-00 


A-seposscssimtri^r of 

Jsint ior the recovorv nf Where a 

Sah 7 ^ yiii // fP ^ ^ (Md Mssr v. 

Jafar Husain a'nd another 


, (•')- 
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n/»l r» o I 1 1 , 1 f 


6 'llic former 


been stolen Ir.irii 1, 

■ J:; Z-™ a wn',; 

on the liuding ih-il lie "'®^’ dismissed 
for value an^d w 1 n purchaser 

false raised a v^feiiT proved to be 

[VIl-299 

s<£'lS"r2£S-“,^ 

defeSrwas bomuf'^i that the 

ment eitL^hv ^ ‘°> h®gto and prove pay- 
nunc either by the production of tl e bond 0 
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C^7o I 


AOT I OF 1872 , ss* 101 - 103 ^ {confmued). 

bther evidence or by both. Chunni Kuar v, 
Udai Ram. 

[III -221 

Karori Mal V. Ghulam Akhbar. 

[IV -78 

(6) . Smd on ho 7 id^Ptea of Umita- 

Where a defendant sets up the defence 
of limitation, he m^st plead it, and show that 
the claim Is barred. If, when the plaintiff has 
proved his case, the facts show that the cause of 
action accrued at a date earlier than the period 
of limitation, and the plea of limitation has been 
set up by the defendant, he will be entitled to 
take advantage of the plaintiff’s evidence that 
the claim is barred, and to have judgment 
given in his favor. The obligee of a bond, by 
which the obligor covenanted to pa}?' the sum of 
Rs. 3,8 oo by annual instalments of Rs. 200, and 
in which it was also agreed that payments of 
the instalments should he endorsed on the bond, 
brought a suit against the obligor alleging 
default in payment, and claiming to recover the 
amount of the bond. He gave credit for pay- 
ment of the instalments for seven years, and 
alleged that his cause of action arose upon default 
in payment of the eighth instalment. The bond 
showed on its face endorsements of the payments 
for which credit was given. The obligor alleged 
that no instalments were paid after the third 
year, that therefore the debt became due at an 
earlier date than that stated by the plaintiff, and 
that the claim was barred by limitation. Held 
that inasmuch as the defendant adduced no evi- 
dence to show that the latter instalments were 
not paid, and inasmuch as the evidence produced 
by the plaintifi did not show that the debt ac- 
crued at a date earlier than the limitation period, 
the plea of limitation failed. Radha Prasad 
Singh v, Bhajan Rai and others. 

[V -202 

(7) , Ge 7 tymeness of document 

This w'as a suit for the cancellation of an instru- * 
ment purporting to have been executed by the 
plaintiff in favor of the defendant. Plaintiff alleged 
it to be a forgery. Of the five attesting witness- 
es three were dead. The remaining two (who 
were examined by the defendants) denied their 
having witnessed the document. The Lower 
Court upon certain inferences of its owm {e. g,^ 
that the signature of one of the witnesses was 
proved to be in his handwriting, &cd dismissed 
the suit. Held that as the burden of proving the 
genuineness of the document was solely on the 
defendant and as the witnesses put by him in 
the box completely broke down* the suit should 
have been decreed, defendants were bound by 
the statement of their own witnesses. Hardial 
V, Ram Das a.nd another, 

[IV-19 

(S), Fraud,] One 5 , brought a suit . 

upon a bond against the husbands of F and 


ACT I OF 1872, ss. lOhlQB--(co?iii7medl 
appellant®No. 2 on the i6th June, 1887. S ob- 
tained a decre€»in execution whereof he brought 
to sale certain property which he had caused to 
be attached Wore judgment, /. on the i3t!i 
July, 1887, and purchased it himself. Subse- 
quently he sold the property to A. upon 
endeavouring to obtain possession of the pro- 
perty \vas resisted by F and appellant No. 2 who 
claimed the property under a deed of transfer 
purporting to have been executed by their res- 
pective husbands in lieu of their dower on the 
16th June, 1S87. A thereupon brought the pre- 
sent suit against the appellants to set aside this 
deed of transfer, on the ground that it was frau- 
dulent and collusive. The Lower Appellate 
Court, without any evidence of fraud decreed 
the piaintifT s claim holding that the deed was 
not real and genuine. Held that it lay on the 
plaintiff to prove fraud and as there was no 
evidence of fraud, the Court should not have 
inferred fraud from the mere execution of the 
deed. Faridunnissa and another v, Aladad 
Khan. 

[1-77 

( 9 ) . B obtained a decree against 

one S and caused certain property belonging to 
5 to be sold on the 20th September, 1S79, and 
purchased it himself. In the meantime 6* had 
mortgaged the same property to A on the 31st 
July, 1878, who obtained a decree for the sale 
of the property and sought it to be put up for 
sale. B thereupon brought this suit against S' 
and A to have it declared that the property 
was not liable to be sold on the allegation that 
the bond and decree of A were collusive. Held 
that the burden of proving fraud lay on the 
plaintiff B, Bishen Sahu v, Anmole Pandry 
AND another, 

[II-IO 

(10) . Held that the ruling in Sheo- 

di 7 i V. Ganeshi Lai, S. D, A, Rep,, 1859 

p, 73) did not apply to a case \vhere the endorse- 
ment of payments in satisfaction of the bond, and 
not the terms of the bond itself, were found to 
have been fraudulently altered by the obligee. 
In the present case the execution of the bond 
was admitted by the obligor and the only ques- 
tion in issue was as to the amount that had been 
paid in satisfaction of the bond. Kallu Mal v. 
Kallu. c 

[1-119 

(H).' This was a suit, under a sale- 

deed, for an orchard of grafted mangoes bearing 
in the village-papers No. 261 and comprising 6 
bighas 4jbiswas. The defendant vendor alleged 
that the deed conveyed an orchard of old country 
mangoes numbered 262 and known as sona^'wala. 
In the deed, as originally drawn, the number, 
jama and area of the orchard sold were those 
of the orchard of ^ grafted-mangoes ; but the 
orchard was described as an old orchard of 
country mangoes. It appeared that the follow- 
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ACT I OP 187 ^, SB, lOmOX-^iconinmed). 
ing additions bad been made to the deed:“~In 
tile margin of the body there u^is an addition 
describing the orclumi sold as “ near the sotiar-^ 
wala orchard” and in the secomiScohimn of t)ie 
detail at the foot of the deed the word ^^paiwan- 
di” had been inserted ; and in the fifth column, 
the words “known as near the so^mrzmkz’* had 
been added. The copy of the deed in the regis- 
tration office also contained these additions. 
The derendants alleged that those additions had 
been IraiKKilently iiiserted in collusion with the 
registration clerk. The Lower Appellate Court 
dismissed the suit on the ground mat if the deed 
had been registered in its present state, it had 
been improperly registered ; and if it was not in its 
present state when registered the additions were 
dearly fraudulciil. j/c/d that tlu; Lower Apj>cl- 
late Court had not disposed of the case in a satis- 
factory manner. Improper registration by a Re- 
gistrar could not afford any presumption of fraud 
against the parties to a deed, nor could fraud be 
imputed from the mere fact of a deed contain- 
ing additions before some conclusions had been 
arrived at as to the circumstances under which 
they were made. The burden of proving fraud 
lay on the defendants. The case must be reman- 
ded ior a finding on the issue when and by whom 
and under what circumstances the additions were 
made, Girdhar Lal and another v. Jaunat- 
UN-NISSA AND ANOTHER. 

III-7 

Smiimdef s. 283 C, P. €.] 

In proceedings under s, 278 of the Code of Civil 
Procedure, the objector pleaded that the pro})erty 
sought to be attached was his by virtue of a 
certain registered sale-deed. This objection was 
disallowed on the finding that the deed relied 
upon was iictitious. The objector then brought 
a separate suit to have the property declared not 
liable to be taken in execution ; but he did not 
file the sale-deed in rpiestlon or nt'count for its 
non-production. J/c/d that under the circum- 
stances of the case it wtis in this instance for the 
plaintiff' to prove that the deed (le relied on was 
not fraudulent and collusive, as had been fotind 
in the previous proceedings. Gobi fid Atma v. 
Smdai {/. Z. R, 12 Bonh, 270) referred to, Ram 
Nath v. Bindraban, 

[VI-106 

(IB). ^One 

L B the holder of a decree on a hypothecation- 
bond sought to execute his decree by bringing 
to sale certain immoveable property of his judg- 
ment-debtor. Thereupon one R I) filed an 
objection based mainly on his {RUs) posses- 
sion of the property in question. The objector 
being on inquiry found to be in possession his 
objection was allowed, and L B brought a suit 
to’ establish his right to exectUe his decree 
against the property. The Court of first ins- 
tance and the lower appellate Court found that 
the ancestors of tlie judgment-debtor and of 
M D's mother were members of a joint Hindu 


ACT I OF 1872, ss* lOmO^.^-^iconfinued), 
family and that they abcuit one hundred years 
ago had partitioned the property held jointly by 
them. /leld that in respect of that portion of 
the property which the defendant had not showrj 
to liavc belonged to the ancestor through whom 
he claimed, it was for the plaintiff to show that 
his judgment-debtor had been in possession for 
some period within 12 years preceding the suit. 
MokhnaClmiidey Mozoomdarv. Mohesh Chun- 
der Neoghi (/. Z. i?., 16 Calc,, 473) referred to. 
Ram Dial v, Lal Bahadur, 

[XIII-60 

T 

(34)^ 'The question of the burden of 

proof in cases of accidental injury to goods bailed 
depends upon the particular circumstances of 
each case. In some cases from the nature of the 
accident, it lies upon the bailee to account for 
its occurrence, and thus to show that it has not 
been caused by his negligence. In such cases it 
is for him to give ^prima facie explanation in 
order to shift the burden of proof to the person 
who seeks to make him liable. If he gives an 
explanation which is uncontradicted by reason- 
able evidence ot negligence, and is not prifna 
facie improbable, the court is botuid in law to 
find in his favor and the mere happening of the 
accident is not sufficient proof of negligence. S 
hired a horse from W, and while ft was in his 
custody it died from rupture ol the diaifiiragm 
which was proved to have been caused by over- 
exertion on a full stomach. In a suit by //'"against 
S to recover the value of the horse, the dclondant 
gave evidence totheeflect that the horse became 
restive and plunged about, that he might then 
have touched it with his riding cane, that’it short- 
ly afterwards again became excited, bolted for 
two miles, and at last fell down and died. This 
evidence was not contradicted on point, nor 
was any other evidence ofiered as to how the horse 
came to rim away. There was evidence tluil the 
horse was a quiet one, that, for some lime pnnu’- 
ously it had done hardly any work, that it was fed 
immediately before it was let out for lure, and that 
ruj)ture of the diaphragm was a likely result ol 
the horse running away while its stomach was 
distended witli food. The Court of first instance 
held that the defendant wa.s bound to prove that 
he had taken such care of the horse as a man of 
ordinary prudence would under similar circum- 
stances have taken of his own properly, that he 
must have used his whip freely, or done soxnc- 
thing else which caused the horse to bolt, and 
that in so doing he had acted without reason- 
able car<\ aiuL had Ihus caussid the animal’s 
deallt. The court accordingly decr<‘cd the claim, 
Hcldhy Edge, C. j., tluil if liie burden of prot^' 
was original iy u]>on llie defendant, it was shift- 
ed by the explnuation which he gave and which 
was neither contradict'd nor prif/ia facie impro- 
bable. Shields v, Wilkinson. 

[VII-44 

^ (35), Snitfor icdcmpdion — Burden 

of p? wing that the mortgage subsists, \ In a suit 
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ACT I OF 1872, ss. l6l-lOS,-{co7i%m^ea,) 
for redemption of mortgage, where a plaintilf 
alleges that he is entitled to possession by 
reason of the determination of a mortgage, it is 
for him to prove (unless it is admitted) that he 
had, at the commencement of the suit, a subsist- 
ing title to the possession of the propert}^, i. e., a 
title not barrejl by limitation; and, with reference 
to s. So{d) of the C. P. Code he should allege in 
his plainPfacts showing that such right exists. 
A plaintifi in such suit is not entitled to succeed 
merely because the Ifefendant fails to prove the 
case besets up, unless the defendant’s pleadings 
show that, on failure to prove a particular de- 
fence, the plaintift must be entitled. Parma- 
7 iand Misr\. Sahib Ai/ {M''. Al, 1SS9 'p. 155) fol- 
lowed. ZiNGARi Singh and others v, Bhag- 
WAN Singh and others. 

[IX-187 

(in). If 

a plaintiff desires to obtain a decree for posses- 
sion from a person who obtained possession 
under him or his predecessor as mortgagee the 
plaintiff must prove that he is entitled to redeem 
the mortgage, or that the mortgage has deter- 
mined by payment of the whole mortgage debt 
or by the happening of some other event which 
would determine the right of the mortgagee to 
hold possession as against his mortgagor. Lal 
Makund Singh and others v, Jageshar 
Singh, 


[xiv-ie? 

( 1 7) . Twcl VC year's adverse posses- 

Question of title -Mortgage.'] There is a 
clear distinction as to the onus of proof between 
cases where a plaintiff sues for possession of 
land by redemption of mortgage and cases where 
the defence to a suit for possession of land is 
twelve year’s adverse possession by the defen- 
dant. In each case the plaintiff must plead his 
title, and if that title is in issue, he must make it 
out by at least pnma facts evidence before thei 
defendant can be put to proof of his defence. • 
Where the defence is twelve 5mar’s adverse 
possession, the defendant must plead and make 
out the title he alleges, and thus show that the 
title of the plaintiff, which otherwise had been 
proved or admitted, was lost. In a suit for pos- 
session of land by redemption of mortgage, the 
very nature oi which presupposes that the posses- 
sion of the defendant or his predecessor was 
lawful, the plaintiff must in his plaint show the 
title upon which he relies, and therefore a title 
subsisting at the date of suit. Unless he gives 
prima facie evidence to show that his suit is 
within time, he fails to prove his title or subsis 
ting right to the property. Philips v. Philips 
(Z, /?., 4 g. B, />., 127) , Dawkins v. Lord Pen- 
rhyn (Z. 7?., 4 App. Gzj-., 58), Radha Gobmd 
Roy Sahab v. Inglis (7 Calc Z. i?., 364), Rao 
Kara 7 iSingh\\ Rajah Baker All Khan (Z. 

9, /. A., 99), Rajah Kishe 7 t Dutt Panday v, 
Nai'cndar Bahadur Singh (Z. R., L A., 85), . 
Ram Chaftdra Apaj/v. Balaji Bastfpal ( 1 . L, 


ACT I OF 1872, ss. 10l-lQZ,--{conlmued.) 

R.y 9 Bo 77 ^, 1371 and other cases referred to, 
Parmanand M|sr V. Sahib Ali and others, 

[IX-i55 

for 7'ede7nptio7i — Exe€uii 07 t 
ad77tiiied—Co7isideratiofi m dispute— Recital 
7nortgage-deedi\ Certain properties were mort- 
gaged to M A and then to M Sand // A and 
were then again sold to M A. M A brought 
this suit to redeem the mortgage to MS and 
HA, In this suit the amount of the mortc^age 
money which the defendant had advanced^vas 
in dispute. Hdd that the burden of proving 
such oi the items as were acknowledged by the 
mortgagor by his execution of the mortgage- 
deed to have been received was p 7 d 7 na facie on 
the plaintiffs but the fact that the other two 
items had not been paid at the time of the 
execution of the mortgage-deed or until long 
afterwards, threw the burden in respect of these 
two items on the defendants. Muhammad Allah- 
YAR Khan and another v, Muhammad Sami- 
UD-DiN Khan and others. 


[VII>245 

(19 )^ — by 77107 ‘tgagee 07 i his 7 nort- 


a mortgagee on his mortgage the defendant put 
the plaintiff to proof of the title under which 
he claimed:— It was held that the mere pro- 
duction ot the deed of mortgage which had 
been thus questioned and the fact that the 
deed of mortgage contained an endorsement 
certificate by the Registrar in the usual manner 
under s. 59 of Act No. Ill, 1S77, not suffi- 
cient to shift the burden of proof on to the 
defendant. Recitals in an instrument may be 
conclusive and are always evidence against the 
parties who make them, but they are not evi- 
dence against third parties. Bf'ajeshtm 7 ’e Pesha- 
karw B'udha 7 iudda (Z Z. i?., 6 Calc.f 268) refer- 
red to. Manohar Singh v, Sumirta Kuar, 

[XV-93 


(20). Suit for possessio 7 i of la^id sold— 

Execution adniittm but cons ide 7 'atio 7 i de 7 iied — 
Suit bfvught eight yeai'S after sale.] In a suit for 
possession of land alleged to have been pur- 
chased under a registered deed of sale, the 
defendant-vendor admitted the execution and 
registration of the deed, but denied receipt of 
consideration. The deed«was dated in January, 
1S76, and the suit was instituted in 1S84. It 
was found that the vendor had been in posses- 
sion during the whole of that period. The 
plaintiff produced no evidence in proof of the 
payment of consideration. Held that although 
under ordinaiy^’ circumstances the party to a deed 
duly executed and registered who alleges non- 
payment of consideration is bound to prove his 
allegation, the fact that the plaintiff and his pre- 
decessor had silently submitted to the withhold- 
ing of possession for upwards of eight years, 
combined with the continuous possession of the 
vendor, favoured the allegation of the latter that 
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ACT 1 OF 1872, ss. 10M03. -•(continued,) 
possession had been withheld becaiw of the 
non-payment of consideration, ai^d raised such a 
counter presumption as to make it incumbent on 
the plaintiff to give evidence tlutt. consideration | 
had in fact passed, Ileld^ Ihcretbrc, that in the ] 
absence of such evidence, and of evidence to 1 
explain the fact of the plaintiff being out of pos- 
session, the suit failed. Achobandil Kuarx v, 
Mahabir Prasad. 

[VI-242 

(21). ; The 

defendants in a suit on a bond admitted the 
execution of the bond, but denied that they had 
received, as the bond recited they had at the 
time of its execution, the consideration for it. 
The Court of first instance instead of calling on 
the defendants to establish the fact that tiicy 
had not received the consideration for the bond, 
as it ought to have done under the circum- 
stances, irregularly allowed the plaintiff to pro- 
duce witnesses to prove that the consideration 
for the bond had been paid at the time of its 
execution. The evidence of these witnesses 
proved that the consideration of the bond had 
not been paid at the time of execution, and that, 
if it had been paid at all, it had been paid at 
some subsequent time. The plaintiff aid not 
give any further evidence to establish such pay- 
ment, and the Court of first instance, without 
calling on the defendants to establish their 
defence, dismissed the suit. The lower appel- 
late Court held that the defendant should have 
been required to begin under the circumstances, 
and reversed the decree of the Court of first 
instance, and gave the plaintiff a decree. Held 
that, although the plaintiff ought not to have 
begun, yet as he had done so, and his witnesses 
had proved that the consideration for the bond 
had not been paid as admitted in the bond, a 
new case was opened up, in which the onus was 
shifted back to the plaintiff to establish that he 
had, not at the time alleged in the bond, but at 
some subsequent time, paid to the defendants 
the consideration for the bond. Also that it was 
doubtful, having regard to the provisions of 
B. 57S of Act X of 1877, whether it was compe- 
tent for_ the lower appellate Court to reverse 
the decision of the Court of first instance ; but 
even If it were, the lower appellate Court should 
not have ignored what had taken place, but 
should have dealt with the case in appeal in the 
shape it came before it, Makand and others 
7/, Bahori Lad, 

[1-86 

(22). Auction sale —Sir.} The defence 

to this suit for possession of certain plots of hand 
on the ground that the plaintiff had purchased 
them at an auction sale was, that the lands were 
sir holding of ihe defendant and he became cx- 
proprietary tenant of them. Held that the bur- 
den of proving that the lands were at the time 
of the execution sale, defendant’s j/>land lay 
on him. Hari Das and another zi* Ghansham 
Narain. 


ACT I OF 1872, ss. 101-103.— 

— Rent—PayaiJie in kind or in coin^l 

The appcUatil, a zemindar, sued the respondent, 
his tenant, for the vahie of his share of the pro- 
duce ot certain land, by way of rent, alleging 
that the rent was paid in kind. The respondeat 
alleged that the rent ot the land in question 
was payable in coin, admitting, however that it 
had formerly been paid in kind. Held that the 
burden of proving the change alleged by the 
respondent lay on him. Grish Chander v, 
Ganpat Narain. * # 

[11-113 

(I), s. i06. Onus— Suit by recorded co-sharer 
against Imubardar.] In a suit under section 93 
(;^/) of the P. Rent Act (XI 1 of 18S1), by 

a recorded co-sharer against a hmtbardar for 
his recorded share of the profits of a mahal in 
which tlie plaintiff seeks to make the defendant 
liable under s. 209 not only for the profits which 
the latter has actually collected but for those 
which through gross negligence or misconduct 
he has omitted to collect, the burden of proving 
such negligence or misconduct rests in the first 
instance on the plaintiff. No general rule can 
be laid down as to the quantum of evidence 
which the plaintiff in such a case must give in 
order to shift the burden of proof on to the 
defendant. The mere pfoductiou by the plain- 
tiff of the jamabandi or rent-roll is not suffi- 
cient to cast upon the defendant the necessity of 
proving that there was no negligence or mistam- 
duct in him. Section 106 of the Kvidence Act (f 
of 1872) does not apply to such a case. So he/d 
by the Full Bench, Mahmood, J. dissenting. 

by Mali mood, J., contra, that the procluc* 
tion of the jamabandi by the plaintiff in a case 
where he claims his share of the profits according 
to the jamabandi and the tam.bardar-t\.oXo\\AA\\\, 
pleads that the actual collections fcllsluul of the 
jamabandi, established a frhna facie presump- 
tion in favor of the plaintiff so as to throw upon 
the defendant, with reference to s. loO ol the 
Kvidence Act, the necessity of pia^viug circum- 
-^'slances whi<'h rendt'red it impossible lor him to 
collect the iwolils according to Wxo }amabandi,. 
Muhammad Inayat Husain Muhammad Ka- 

RAMAT ULLAH. 

[X-131 

(2) . Quantum of evidence Whtm the 

quantum of evidence required from 'either party 
is to be considered, regard must be had to the 
opportunities which each party may naturally by 
supposed to have ol giving evitUmcr*. Paja 
Kishen Duit Ram Panday v. Narendar Pahadoor 
Singh ( L, Ab, 3 L A, 85) and Pannanand Misr 
V. bahib Ali (A L, R,, n AIL 438) reierred to. 
]aNKI PRAbAD V, KaI PARTAP CHAND BaUA- 
buR. 

[XVII-129 

( 3 ) ^ Suii for f rC’-enipHon . — / Purchase 

?mney,} In a suit to enforce the rigid of pre- 

* emptioii in which the plaintiff impugns the cor- 
rectness of the price stat(Rl in the inslrament of 


[IV-77 



( n ) 


DIGEST OF CASES. 


( 78 ) 


ACT I OP 1872, s. lQ6.-(cmihme(f.) 

sale, although the burden of proof pri?na fade 
is on him to show that the property has in fact 
been sold below the stated price, yet very slight 
evidence is ordinarily sufficient to establish his 
case, and when such case is established, it rests 
upon the defendants, the vendor and vendee, to 
prove by cogent evidence, that the stated price 
is the correct one. Raja Kissea Duit Ram Rafi- 
day V. Narendcr Bahadur ShigJi, (Z.. R. 3. 

L A. 85) followed. Sheikh JWahomed NumL 
Hasa 7 i V. ^heikh Hyder Baksh (W. R., Jan. 
July, 1864, p. 304) Sheikh Golcitn Ayhyaw 
Joy Mtmgal Siiigh^ 15 W. R., 4^$) referred to. 
Bhagwan Singh and others v, I?j[ahabir 
Singh and others. 

[11-213 

( 1 ).-“SS. 107 8 clOB.-^ 3 fissiug persofzi} The 
rule contained in s. 108 of the Evidence Act 
governs the case of a Muhammadan who has 
been missing for more than seven years, when 
the question of his death arises in cases to which, 
under the provisions of s. 24 of Act Vi of 1871 
(Bengal Civil Courts Act) the Muhammadan 
Law is applicable. Held that the rule of Mu- 
hammadan Law that a missing person is to 
be regarded as Edive till the lapse of ninety years 
from the date of his bi^th is, according to the 
most authoritative texts of the Muhammadan Law 
itself, a rule of evidence, and not of “ succession, 
inheretance, marriage, or caste, or any religious 
usage or institution,” within the meaning of s, 24 
of Act VI of 1S71. Mazhar Ali and others V. 
Budh Singh and another. 

[IV-833 

{^ 2 ), Ss. 107 

and 108 of Act I of 1872, taken together, do not 
lay down any rule as to the exact time of the 
death of a missing person. Whenever the ques- 
tion as to the exact time of death arises, it must 
be dealt with according to the evidence and cir- 
cumstances of each case, when the death is 
alleged to have occurred at any time not alfected, 
by the presumption of law as to the seven years, * 
Upon the death of a sonless Hindu, his separate 
estate devolved upon his two widows, the first 
of whom had a daughter who had two sons G 
and S, G having a son D. After the death of the 
first widow the second came into sole possession 
of the property and so continued till her death 
in 1882, At that time 5 was still living and G 
had not been heard of by any of his relatives or 
friends since 1869 or 1870. In 1884 a purchaser 
from S claimed possession of the whole estate 
and was resisted by D on the ground that the 
estate had on the death of the second widoiv 
devolved on his father and S jointly and 6" 
was not competent to alienate it. Held that the 
question whether the defendant’s father was 
living at the time of the second widow’s death 
in 1882 was a question of evidence governed by 
ss. 107 and loS, Act I of 1872 ; that under the cir- 
cumstances the defendant’s father must be held to 
have died prior to the time referred to. Mazhar * 
Ali V. Budh Singh (/, A. i?., 6 AIL^ 297) ; Guru 


ACT I OF 1872 , ss. 101 - 108 . -~iC 07 tthmed. 'I 
Das Roy ^ M oil Lai Roy (6 Bo?n., I. L. R. Ap, 
16) Jamnajay Pjozimidar v. Keshab Lai Ghose 
(2 i?. L R. A, C. ; and Ba 7 ?neshar Rai v. 
Bishesliar Smtji (/. L. R., i AIL, 53) referred 
to. Dharup Nath v, Gobind Saran, Gobind 
Saran V. Dharup Nath. 

[VI-239 

(1) . s. 110 .— Lofig and coitihmous posses- 
sio?il\ It is usually for the plaintiff who seeks 
ejectment to prove his title. But where he proves 
himself to have peaceably enjoyed posses- 
sion for a considerable time, the person who has 
recently dispossessed him has to meet the pre- 
surnption of law that the plaintiff’s possession 
indicates his ownership. In a suit for posses- 
sion of immoveable property and other reliefs, 
it was proved that the plaintiff and his prede- 
cessors in title had been in undisturbed posses- 
sion for thirty or forty years previous to his 
dispossession by the defendant. The defendant 
alleged, but failed to prove, that the plaintiff had 
paid him rent as tenant- at-wiii of the premises. 
The lower appellate Court, upon the finding that 
the plaintiff’s possession was that of a licensee 
modified the first Courts decree, which had 
allowed the claim in full. Held, with reference 
to s. 1 10 of the Evidence Act, that although in 
the first instance the burden of proving his 
title was on the plaintiff, it was shifted by his 
proving long undisturbed possession ; that the 
defendant’s failure to prove the alleged payment 
of rent went tar to prove that the plaintiff’s pos- 
session was adverse ; and that the Court below, 
in acting upon the theory that such possession 
was that of a licensee, had wrongly set up for the 
defendant a defence which he had not set up 
for himself. Lachho and another v. Har 
Sahai. 

[VIII -33 

(2) . -^Mortgage — Ownership — Posses- 

A usufructuarliy mortgaged a moiety of 
a village to B who sub-mortgaged it to C. C 
who had purchased the other half thus acquired 
possession of the whole village. This suit was 
brought by a representative of A for possession 
of a share of the mortgaged moiety of the village 
(apparently on the allegation that the mortgage- 
money had been paid up from the usufruct^ C 
set up as a defence that he had been in posses- 
sion for forty years as a proprietor, having pur- 
chased the rights of A aad B. Held that not- 
withstanding the general presumption of the 
law to the contrary in this case it having been 
clearly proved that C had been in possession of 
the entire village for forty years wiihout inter- 
ference and that two seitlements were made 
with him, a very strong presumption of pro- 
prietorship arose in favor of C, which being 
unrebutted the plaintiff’s suit must fail. Gulabi 
Kuar V. PiR Bakhsh. 

[ 1-69 

(3) , Mortgage — Redemption . 1 On the 

i8th July, 1829, one/ S mortgaged by condi- 
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tional sale to one M B half of Mansa Amor, 
and the whole of Mausa Sachauili, for a loan of 
Rs. ^,500. The mortgage had not been fore- 
closed at the time of the preselit suit. On the 
25th July, 1839, the son of the original mortgagee 
assigned by way of sale cither his right as mort- 
gagee or the mortgaged property itself, (the 
nature of the transaction being a matter in dis- 
pute in the present suit), to one F A. Similarly, 
on the 25th May, 1846, FA assigned by way of 
sale either his right as mortgagee in Amor or 
that village itself to one R and certain other 
persons. In 1872-1874 certain of the heirs of 
/ S endeavoured, by application to the Revenue 
authorities, to obtain a recognition of their title. 
They were unsuccessful and were referred for 
their remedy to the Civil Court. On the ist 
July, 1879, the heirs and representatives of 
J S brought the present suit against the heirs 
and assignees Qi F A for possession of the mort- 
gaged property and for mesne profits, on the 
allegation that the nmrtgage loan with interest 
had been satisfied from the usufruct. The 
lower appellate Court dismissed the suit as 
barred by the terms of art. 134, sch. (ii) of Act 
XV of 1877, In second appeal it was conten- 
ded on behalf of the appellants (plaintiffs) that 
the suit was not so barred, as neither in the 
transaction of 1839 or of 1846 was the pro- 
erty sold, but the mortgagee’s right only. On 
ehalf of the respondent, it was contended, 
inter alia, that the suit was so barred, as it was 
the property which was conveyed; that the 
burden of proving that it was not the property 
which was so conveyed was (s. no of Act I of 
1872) on the appellants, and they had failed to 
satisfy it ; and that with reference to the pro- 
ceedings of 1873 before the Revenue authorities 
the suit was barred by the terms of art. 45, 
sch. (ii) of Act XV of 1877. The Court observ- 
ed that it was admitted that art. 134, sch. (ii) of 
Act XV of 1877 I'oferes to full ^'dominium" 
only, and not to a sale of the rights of a mort- 
gagee- The omission of the words bona-fidc 
which appeared in the corresponding article 
(No, 134) of sch. (ii) ot Act IX of 1871 had no 
significance. The words were probably omitted 
because, with reference to the provision of s. 18 
of the Act, they would have been superfluous. 
The suit was not barred by the terms of art. 45, 
sch. ii of Act XV of 1877, All that the settle- 
ment officer decided was that the claim of the 
petitioners xvas not -cognizable in his depart- 
ment. Ffisto Dass K^mdoo v, Ramkant Roy 
Cho%ifdIiry, 6 Calc., 142.) With reference 

to art. 134, sch. (ii) of Act XV of 1877, the bur- 
den of proving the nature of the transfers of 
1S39 and 1846 (whether, that is, they were trans- 
fers of the complete dommiu?}^' or of the 
mortgagee’s rights only) lay on the respondents. 
They were in possession and claimed to hold as 
owners, but the onus was thrown back on them 
by the fact that the documents which were the 
original^ basis of their title (the deeds, namely, 
of conditional sale of 1829) had been produced 
by the appellants, and were not open to question, 


ACT I 'OF 1872, 

and by the fact that foreclosure of the mortgage 
was not pretended. The suit was by the iuors 
and representatives of a proved imlrtgagor to 
recover possession of immoveable properly ; it 
was brought well within the limitation provided 
by art. 148, sch. (ii) ot Act XV of 1S77; ^1^ 

was for the respondents therefore to show that 
the appellants were put out of Court by the 
operation of another article of the schedule or 
otherwise. Kamta Prasad and others v. 
Bakar Ali and others. 

' [ 1-122 

(I), s. 111 .— Fiduciary relation -^Pardah ia-> 
dies.] A suit was brought upon a bond purport- 
ing to have been executed on behalf of two 
Muhammadan Pardahnashin ladies by their 
husbands, and to charge their immoveable pro- 
perly. The bond was compulsorily registrable, 
and it was presemted for registration by a person 
who professed to be authorised by a power-of- 
attorney in that behalf. The only {)roof given 
by the plaintifl that this power-ot-attorney was 
executed by the ladies, or with their knowledge 
and consent, was the evidence of a witness who 
deposed that he was not personally acquainted 
with them nor did he know their voices, tliat he 
went to their residence, that llicre were two 
women behind a pardah whom the executants 
of the bund said were tlieir respective wives, 
and that these women acknowledged they had 
made the power-of-attorney. Tluirts was uol hi/ig* 
to show that the ladies had ever beneliled in 
any way from the money advanced under the 
bond. Held that, even if the ladies behind the 
pardah were in fact the two defeiulants, this 
evidence would not be enough to bind llumi, 
and that it was for the plaintiff, who souglit to 
bring their property to sale on the strength of a 
transaction with them, to show that they were . 
tree agents in the matter, and, having a dear 
kiiowlcclgc of what they were doing, accorded 
their consent to it. Bu-Joor-Ruheem v. Sinim- 
soon nism Begum (11 Moo. /. X/., 551), A'iki^ar 
. Ali v. JFiroos Banoo Begum ( I. L\ A\, 3 cTilc., 
524) aod Sudishi Lai v. S/icobarai Koer (A. Ah 
If id. Af}., 39) referred to, Beiiari Lai. 
Habiba Bibi and others. 

[VI-01 

Mariam Bibi v, Sakhna and others. 

[X:i-2DI 

(2), — Guru and chela — Gifti] In a .suit 

under section 39 of the Spedhe Relief Act (! of 
1S77) for cancelmcut of a deed of gift extumtcai 
by the plaintiff in favor of the derendant, ihn 
piaintifi was a Chatri by caste, well advanced 
in years, and the defendant was his guru ur 
spiritual adviser, a Brahmin held in high con- 
sideration in the locality where he rc.sided. The 
gilt comprised the whole of the jiiaintiffs pro- 
perty, and the only reason for its cxecuticm was 
the plaiatUfs desire to secure benefits to his 
soul in the next world, and his having heard 
the defendant recite the holy book or BhagzmL 
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execution of the 
cancellation m if it and sued for its 

hatfni retard to ^^^'^that 

betwelt the parties the^-^ S" subsisting 

«!?rr§IP^S 

died“®^ii<«® obtainlantdlaKf tht 

^4// c-ri f V. Parbhu Lai U. k R la 


digest of cases. 
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[X-56 

[IV-184 

{41 

Where a fiduciary or oun',i 

BlSiril'’'"*'"' s™ KS 

CVIII.221 

is a There 

^ Azmat Au Khan. Chand z/. 

IV-58 

ittri^^trittnT 

tteSS o“/rf d® Shares ttd 

kur Da«i V/fw>/»w name ot Tha- 


ACT I OP 1872, s. \\A—{p07ttmucd.) 

showed 

document thi Me ’ recorded in that 

a cument that his name was written bv Ram 

Stances ff ST-ht under the dreum- 

bcances it might be fairly presumed that the 

vvfs sTmedTr ‘ n " P^£' 

was signed lor Thakur Das bv his anthoriH^ 

Dhnni and others zi.Basti. ^ authority. 

[1-40 

(3). Illustration {a) Thefn Held that 

the presumption mentioned in s. iil of Act I nf 
confined to theft bu^ 

applies to all crimes. Empress v. Ajcjdhia. 


.(4.)- 


[11-224 

£.t,'£t./bgif?sr;s.sssi 

stolen property, a cooking utensil* The nrn- 

fv to^iK h ^°“’'‘«en months pr'eviousi 

Th^n^ being found in the prisoner’s possession. 
The Court observed that the long interval bt 
veen rte theft and the discovery of the utensil 
was sufficient to dissipate the ordinary presump- 
bon against the prisoner (s. 1 14 of Act 1 ofiSvai 
Empress z;. Keshdb Dat. ona72). 


Empress v. Dallua. 


[1-153 


. (51.- 


IIUI 


[VII-281 

property stol^if a"'dweufng^ 
house immediately alter the theft. There was 
nodirect evidence against him. He was convic- 
ted under s. 379, P, C, of simple theft, such con- 
viction being based upon presumption arising 
from his possession of the property; The Courf 
observed that, if the presumption of recent 

session was to hold good in the present cast 

1 the thietthen^t^^’^^^ that rhe^accused was 
K. tne thief, then the presumption was equally 

hoi??| property in the dwSling^ 

house. The conviction therefore should haw 
been under s. 3S0 P. C. Empress v, Chandan 

[11-143 

[and b ° shareoftjm produce o^certai^ 

nald hf ° ‘he rent wls 

paid m kind. B alleged that it was payable in 
coin admitting however that it had formerly been 
‘^t the burden of proof lay 
PAT^ARAIN*^^"*^ CHANDER V. Gan- 

[II-H3 

7. — : — T" (e).— Before the deposition 

of a medical witness taken by a Committing 
Magistrate can, under s. 509 of the Cr, P. C be 
^given in evidence at the trial before the Court of 
Session, It must either appear from the Mat^is- 
trate s record or be proved by the evidence of 
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witness to have been taken and attained in the 

accuscd*s presence. It slionid uo 4 merely be prc- 

stimed, under s. 114, illustration to have been 

so taken and attested. EMFRESS^y. Riding and 

OTHERS, 

[VII-228 

Empress, v, Fohp Singh and another. 

[VIIIll 

— — — Where a person had in fact 

for a period of more than a year been exercising 
all the tunctions of a Judge of the High Court in 
virtue of an appointment purporting to be made 
by the Lieutenant-Governor of the N.-W. P. 
and Chief Commissioner of Oudh under sanction 
of Her Majesty’s Secretary of State for India, it 
was held that, though, so far as the validity of 
the appointment depended upon the provisions of 
ss. 7 and i6 of the 24 and 25 Vic., Chap. 104, the 
appointment was apparently uMra vires. It must 
nevertheless be presumed that the appointment 
was legally made in the exercise of some power 
unknown to the Court vested in the Secretary of 
State .for India. Queen Empress v, Ganga 
Ram, 

[XIV-39 

(0 j ~ (f ) , — Couf $e of dHStuessi] 

See s, 16. 

( 10 ). — * {g).'-^PresumpUon raised 

iy mn-froduction of document A deed executed 
in 1812 became the subject of litigation resulting, 
on the 17th May, 1813 in a decree the effect of 
which was to create a usufructuary mortgage of 
rights and interests in two villages. In 1871, the 
purchaser of a portion of the mortgagor’s rights, 
alleging that the mortgage-debt had been liqui- 
dated from the usufruct, sued to recover posses- 
sion of the property. The mortgagees resisted 
the claim for possession, on the grounds that, prior 
to the execution of the deed in 1812, the mortga- 
gor’s ancestor had granted to their own ancestor 
a right, under which a fixed /Vrwa: j 

of Rs. 121 was payable by them in respect oT 
the lands in the village, that what was mortgaged 
was not the lands, but only the right to receive 
the fixed and that the fact that the mort- 
age money had been liquidated from the jmia 
id not entitle the plaintiff to oust them from 
possession. It appeared that the alleged gawan^ 
da^pattar, the origiuial mortgage-deed, and the 
decree of the 17th May, 1813 were at one time in 
the defendants’ possession, but the defendants 
alleged that all three documents were destroyed 
by fire in 1S72. Held that the destruction or loss 
of the three documents alleged bythc defend- 
ants to have been destroyed not being proved, 
their non-production placed them under the re- 
cognized prohibitions of the law of evidence, 
ana subjected them to the presumption recog- 
nized by illustration (^), s. 114 of the Evi- 
dence Act, that evidence which could be and is 
not produced would, if produced, be unfavour- 
able to the person who withholds it. Held also * 
that inasmuch as the plaintiff was no party to 


ACT 1 OF 1872 , s. 114 ///. ig).-{eontinmd), 
the alleged Gawanda-^pattar nor to the mort- 
gage <>f 1812, nor to tiie litigation which resulted 
in the decree of the 17th May, 1813, and could 
not therefore be taken to be in a position to 
produce these documents or to prove their con- 
tents by secondary evidence and inasmuch as 
the circumstances established txprima facie case 
in his favour the burden of proof in regard to 
the existence of the alleged Gawanda~dari tenure 
lay upon the defendants, who, whilst in a posi- 
tion which would involve their being in posses- 
sion of the documents above-mentioned, and 
whilst admitting such possession up to the year 
1872, had failed to prove either their destruction 
or their contents by secondary evidence such as 
could be relied on. Rajak Kishen Dutt Ram 
Fanday v, Narendar Rahadoor Singh^ (L. A\, 
/. aZ. 8$) relerrcd to. Ram Prasad and others 
v» Raghunandan Prasad. 

[V -160 

(H). The 

plaintiffs were owners of an hotel and the defen- 
dant of certain adjacent property. The two 
properties had at one time been united and at 
that time the Manager of the hotel on behalf of 
the owner used to obtain water for the purposes 
of the hotel from a certain spring by means of a 
road which ran over what subsequently became 
a portion of the defendant’s land, Tliere was 
another but smaller and much less convenient 
ath fi’om the hotel to the spring. The plaintiffs 
^ ecamc owners of their portion of the property 
in 1886 and the defendant of his portion in i888. 
The plaintiffs continued to use the above-men- 
tioned road until 1889, when the defendant re- 
fused to permit them any longer to use the road. 
The plaintiffs accordingly sued the defendant for 
a declaration of their right of way over the said 
road. They refused to put in evidence the deed 
under which they became owners of tlic hotel* 
property. Held upon these facts that the phna- 
tiffs were not entitled to the right claimed. 
Owing U) the non-prodnetion by the plaintiffs 
of their titl(>de<id it must be presumed as 
against them that the evidence afforded there- 
by would be unfavorable to their claim. H. 
Wutzler and another v» Major Sharpe. 

[XIII- 15 I 

, ( 1 ). 115 . ■'-Rcversioucr^Jommg a noiher- 

in nmlaeioni] Ou the death of a Hiuuti R H his 
son and grandson, A’, having predeceased him, 
his widow P was recorded as the proprietor of 
hb estate. On P's death the name of A widow 
A" was recorded as the proprielor, the righlfn! 
heir being .S', brother’s son of A’ A. Upcni this S 
and one R P brotln^r’s great-grand.son of R L. 
jointly applied to have the name of A'expimgexl 
and their own names recorded. In the same 
year they, i. e,, S and R /’ joined IncnnHrming a . 
mortgage of the estate by /’. Held that by 
these admissions of .S" the heirs of .S'w(n“e estop- 
>ed from denying the title of /> /’ to the estate. 
lAUiniAi. Lal, and others V, Ilacih Kuar 

AND ANOTHER. 

[ 11-96 
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( 2 ) . — ; Sd,/£ by Hindu widow — Awmd — 

Reversi 07 iersi\ The widow of a separated Hindu 
executed a deed of sale of a certain share in 
the offerings of a Hindu temple, and the deed 
purported to pass the whole interest in the share 
and contained a recital that the sale was made 
to enable the widow to discharge her husband’s 
debts. Subsequent to the sale, an arbitration, 
to which the vendee was not a part}”, took place 
between the widow’, and certain other persons, 
and the award gave to those persons the one- 
third s’hare which remained with the widow% 
and decided that the deed of sale ai^iould be 
treated and considered as a good transfer of the 
other two-thirds. HMthat the award confirmed 
and ratified the title and act of the widow 
vendor , and that the vendee, though not a party 
to the award, could rely on it as estopping the 
other parties from denying his vendor’s title as 
between them and her, and as an answer to any 
case which they might set up in question of his 
title, Sri Gobind v, Ganesh a^sid others. 

[X -78 

(3) , ^Reveysio 7 ier attesting alienation by 

widowi\ The nearest reversioner to the estate 
of a deceased Hindu signed, as a marginal 
witness, a deed of sale executed by the deceas- 
ed’s widow, and purporting to convey the estate 
for legal necessity. It %vas found that in doing 
so, he consented to the transfer. Subsequently 
he brought a suit to have it declared that his 
reverisonery interest was not affected by the 
sale. Held that he was estopped from asking 
for such a declaration. Mohar Misr v. Bi- 
SHAMBHAR MiSR AND OTHERS, 

[VIII -204 

(4) , Hhidii widow recording 7 ta 7 ne of 

daughter how far hound by her actij On the 
death of a Hindu the name of his daughter {?, 
with the permission of his widow A, was record- 
ed in the Collector’s register, on his estate. R 
subsequently sued G for such estate as an;;^ 
adopted son of the deceased as well in virtue of ’i 
a gift said to have been made by him. G con- 
fessed judgment and B obtained a decree. 
Thereupon A brought the present suit against B 
claiming the estate as the widow of the deceased, 
denying that B was his adopted son and alleging 
that the decree had been fraudulently obtained. 
Held that there was nothing to operate as an 
estoppel against her. Sarupi v, Nathu. 

[110 

(5) . Hhidu widow —Admlssio 7 i of adop- \ 

tio 7 ii\ A a Hindu widow admitted in Revenue i 
Court that her husband X adopted B as his son 
and prayed that his name be recorded in the 
place of his father. She further stated that B 
was in possession of the estate. Subsequently 
the daughters of AT brought a suit against A and 
B for a declaration that B was not the adopted 
son of X and got a decree. This suit was then 
brought by A against B for possession of the 
pt^o pe rty. Held that she was estopped from 


ACT i OP 1872 , s. ll^, — {contmned)* ^ 
denying **the adoption of B, Durga v, Khu- 

SHALO. • 

t [ 11-97 

(6) . -^Sellmg pfoperty^ as that of^Subse- 

q 7 ie 7 tt denial oj his tztlei\ A the recorded pro- 
prietor of a share of a mahal sued B the lambar- 
dar for his share of the profits of the mahal, B 
pleaded adverse enjoyment for over twelve years. 
Jt appeared that in 1872, i, within the tw’elve 
years B's predecessor in interest had caused the 
disputed property to be sold in execution of his 
decree against X as his property. This same 
share was purchased by A. Held that B was 
^topped from denying that in or before 1S72 
X was in possession of the share. Rup Ram and 
OTHERS V, Badri Prasad and others. 

[ 11-116 

(7) , M Qyfg persa 7 t fiot the ow 7 ier 

•-Subsequefit pu 7 ‘chasei\ In 1S71, the mort- 
gagee of certain property, styling himself the 
owner ot it, mortgaged it to 5 . In 1875 M become 
the owner of such property by purchase. In 1877 
such property was put up for sale in execution 
of a decree against M, and A purchased it, 
subsequently sued and A to enforce the mort-» 
gage of such property to him by M. Held that, 
inasmuch as. if 6* had at any time sued M to 
enforce such mortgage alter he had become the 
owner of the mortgaged property, and before A 
had purchased it, M would have been estopped 
from denying the validity of such mortgage, and 
as there was nothing fraudulent in such mort- 
gage, and A had purchased with a knowledge 
of the facts, after M had become the owner, A 
was estopped from denying the validity of such 
mortgage, and the mortgaged property was liable 
in his hands to Ss claim. Siwa Ram v, Ali 
Baksh, 

[ 1-77 

(8) Mortgage by trustee— Suit to set it 

asidei\ On the loth February, 1872, one, S R 
mortgaged to the plaintiff an undefined one biswa 
share out of three biswas owned by him. On 
the 20th March, 1877, J P and G P brought to 
sale in execution of money decrees agabist SR 
two out of those three biswas^ which two biswas 
were purchased by the defendant. The sale 
was confirmed on the 2316 April, 1877. Out of 
the proceeds of that sale Rs. 1,464-14-9 were 
appropriated by the plaintiff in part-satisfaction 
of his mortgage. On the i6th April, 1877, 
plaintiff sued the auction-purchaser for sale of 
one biswa in satisfaction of his mortgage. Held 
that even if it could be shown (which it could 
not) that the particular biswa mortgaged to the 
plaintiff was one of those which .had passed 
into the defendant’s possession, the plaintiff 
was estopped by his previous conduct from 
suing to bring it to sale under his mortgage. 
Jhinka V, Baldeo Sahai, 


[Xll -98 
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(j^). -A 

trustee, alleging that the trust piDperty, consist- 
ing of land, ivas liis own property, mortgaged it. 
Tlie mortgagee took the mortgage in good faith, 
for valuable consideration, and udtliout notice 
of the trust. The mortgagee obtained a decree 
against the trustee for the sale of the land, and 
the land was sold in execution of that decree. 
The trustee subsequently brought a suit to 
recover the land from the purchaser on the 

f round that it was trust property and that he 
ad no power to transfer it. To this suit none 
of the beneficiaries under the trust were parties. 
Held that the plaintiff was estopped by his 
conduct from recovering possession of the land. 
GtriZAR Ali V. Fida Ali. 

[in-182 

( 1 0). >^AtkstaUo 7 i as w/lness,] Held that 

a person can not* simply by attesting a docu* 
ment (will) be held to have acquiesced in the reci- 
tals thereof so as to be estopped from denying it. 
Ramsarup and others V. Kishen Sahai, 

[in-142 

(11). Decree holder applying to brmg 

in a represefitative estopped from dcnyi?ig stick 
character l\ Where a person brought on the re- 
cord at the instance of the decree-holder as the 
representative of a deceased judgment-debtor 
was, on his own application, struck off as not 
being such representative and the decree-holder 
did not contest the order striking him off 
that the decree-holder, on an appeal by such per- 
son as to costs which had been disallowed him was 
estopped from pleading that the appellant was 
not a representative of the deceased judgment- 
debtor and therefore not entitled to appeal. The 
Bank of Upper India, Ld. v, Bishan Dyal. 

[XII-IO 

(12). Sale of occHpattcy holding- 'Con- 

sent of mtnmdar.^ under a deed dated in 1879, 
the^ occupancy-tenants of land in a village sold 
their occupancy-rights, and the zattilndars there- 
upon instituted a suit for a declaration that the 
sale-deed was invalid under s. 9 of Act XVIH of 
1873 (the N.~W. P, Rent Act in force in 1879), and 
for ejectment of the vendees, who had obtained 
possession of the land. It was found that the 
zammdars had consented to the sale to the ven- 
dees, and received iQrom them arrears of rent"" 
due on the holding by the vendors, and had 
recognized them as tenants. Held by the Full 
Bench that s. 115 of the Evidence Act implies 
that no declaration^ act, or omission will 
amount to an estoppel, unless it has caused 
the person whom it concerns to alter his 
position, and to do this he must both believe 
in the facts stated or suggested by it, and must 
act upon such belief ; that in the present case it 
could not be said that the vendees were misled 
by the fact that the zammdars were consenting 
parties to the sale-deed; that they could not 
plead ignorance that the deed was unlawful and 
void ; that it had not been shown that they acted 
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upon ihez.v;.w//7f//fV'A-agretmienl to take no action, 
so as 10 alter their position with reference to 
the land ; and that, under these circumstances, 
the m?nmdars\v(xt:t not estopped irom maintain* 
ing that the sale-deed was invalid. Held also 
that the samindars having accepted the vendees 
as tenants and taken rent from them, a tenancy 
was thereby constituted under the Rent Law ; 
that the vendees were therefore not trespassers ; 
and that therefore the question as to eject- 
ment did not fall within the jurisdiction of the 
Civil Court. The judgment ofOldfied, J.l/. L. R. 
7 reversed, and that of Mahmood J. ; 

(I. L. AIL p, 512) affirmed. Jhinguri 
Tewari and others V. Durga and others. 
Durga and another V. Jhinguri and others. 

[V-260 

( 3 3) , Appeal 

from an order passed the Commissioner of 
the Agra Division, dated the 25th of May, 1892, 
in a case of contesting notice of ejectment under 
s. 39, Act No. XII of x88x. that the distinct 
admission of occupancy right and consent to 
its sale in satisfaction of a decree on the part of 
a landholder estopped him from issuing a notice 
of ejectment under s. 36 against the purchaser 
of the holding. Dharajit v. Bhajan Lal, 

[XIII-192 


Mutation infavoroT Mnhanmm 

dm brother atone’— Act of slstet not mientionaL\ 
One 5 died leaving three sons and one daughter 
(Hasrat, the plaintiff in this case). In the Reve- 
nue papers the names of the three brothers only 
were recorded after the death of 5* which happen- 
ed more than twelve years ago. The brothei'S 
executed a sale deed in favour of Gobardhau (the - 
defendant), Hasrat thereupon brought this suit 
for the recovery of her share of the ancestral 
property. Held that she was not estopped by 
s. 115 (Evidence Act) as her act was not inteu- 
f tiouai. Gobardhan Sahu Hasrat. 

I [VII-llO 

(35). Act npo?t such belief l\ Where the 

I plaintiff in a suit for redciiuption of a usufruc- 
tuary mortgage was the original mortgagor, who 
had by a registered instrument assigned his 
interest in the mortgaged property to another, 
and the assignee did not apply to be made a 
party to the suit, but put forward or consented to 
have put forward the original mortgagor as the 
person eniillcd to redeem. Held that as there 
was nothing in that litigation to show that the 
defendant-mortgagee was in any way induced to 
alter Jus position or to do any act which he would 
not otherwise have done in consequence of the 
assignee’s conduct, the latter was not estopped 
by s. 1 15 of Act I of i<S72 or by any principle of 
equitable estoppel from afterwards suing on his 
own account for redemption Muhammad Sami- 
UD-DiN Khan v. Mannu Lae and others. 

[1X436 
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(IG). Offering a bid.] A decree -holder 

at a sale in execution of his decree purchased a 
zainindari share belonging to his judgment-debt- 
ors. Afterwards, in execution of a subsequent 
decree held by another person, the same with 
other property was again put up for sale. Prior 
to the sale, the subsequent decree-holder applied 
to the officer conducting it, stating the fact of 
the Sale and purchase under the previous decree, 
and requesting that ^the sale should be confined 
to a portion of the judgment-debtors’ interest 
which Had not been already sold. This appli- 
cation was disallowed, and the whole interest 
of the judgment-debtors put up for sale, and the 
prior decree-holder, who was present, made a 
bid. Ultimately, however, a portion of the pro- 
perty was withdrawn, and the remainder only 
was sold, including part of the property sold in 
execution of the prior decree. The prior decree- 
holder did not bid again. Afterwards the prior 
decree-holder brought a suit for a declaration 
that the share which he had purchased at the 
sale in execution of his decree was not affected 
by the auction-sale in execution of the subse- 
quent decree. Held that the plaintift was not 
estopped from claiming such a declaration by 
his conduct in bidding at the sale at which the 
defendant had purchased, inasmuch as it could 
not be said that by bidding he meant to show 
that he had no title to the property or had 
waived his title, or that he had encouraged the 
defendant to purchase, or had power to forbid 
the sale. Rai Seeta Ram v. Klshun Dass {N,-W, 
R,, M, C. Rep*, 1868, p, 402), McConnell v. 
Mayer {N,-W. P., H. C. Rep*., 1870, p* 315), 
Agraval Singh v. Foujdar Singh (8 Calc,, L. 
P., 346) and E. Solano v. Ra 7 n Lall (7 Calc, L, 
R„ 481) distinguished^ Gheran v. Kunj 
Behari and others. 

[VII-48 

( 17 ) . Parlliloft.] In this case A one of 

the four sons of H hypothecated a 20 blsiuas of j 
mauza N to the defendant who obtained a 
decree on the hypothecation bond and attached 
the 20 blswas in execution of the decree. B 
another son of H objected to the attachment 
under s. 278 on the ground that the property 
was ancestral to which he was jointly entitled. 
His objection failing in the execution depart- 
ment he brought this suit for the same relief. 
The defendant pleaded that the estate of H 
had been partitioned and the mauza in dispute 
had been allotted exclusively to A, The lower 
Court found that an agreement of partition had 
been executed but that it was defective on 
account of the daughters of H not having 
joined in the partition deed. Held that the 
plaintiff having been one of the parties to the 
partition it does not lie in his mouth to object 
to it. Phul Chand V, Abdul Majid, 

[V -53 

( 18 ) . Omission— Equitable acquies- 

cence.] When a person took a permanent lease 
of a cujitivatory holding direct from the zamlndar 


ACT I OF 1872 , s. llB— {continued), 
without f^iaking any inquiries as to who were 
the cultivators* and on what tenure they held ; 
and where, the permanent lessee having com- 
menced to bufld, one of the tenants subse- 
quently brought a suit in ejectment against 
him. Held that the lessee should by the 
knowledge that the land was a coltivatory 
holding have been put on his guard and have 
made inquiries as to the exact condition of the 
title, and not having done so the doctrine of 
equitable acquiescence could not be applied. 
Bxsheshar V, Muirhead. 

[xii-3a 

( 1 9). — Acquiescence— Zamlndar not su- 

mg for three years for removal of tree,] The fact 
that a za 7 nmdar, who was entitled to claim the 
removal of certain trees planted by a tenant 
without his consent, omitted for the space of 
three years from the planting thereof to sue the 
tenant for their removal amounts to no such 
estoppel by acquiescence as would prevent the 
zamindar from successfully suing for the re- 
moval of such trees at any time before the expiry 
of the period of limitation applicable to such 
a suit. Ahmad Husain Khan v, Phopi, 

[XI -186 

(20) Silence m previous litigatio 7 i.] The 

appellants sued the respondent and one J, as 
the legal representatives of their father on a 
mortgage executed by the father, obtained a 
decree, caused the rights and interests of the 
father in the house in dispute to be sold and 
themselves became the purchasers. The res- 
pondent subsequently brought the present suit 
against the api^ellants to establish his right to 
J of a moiety of such house on the ground that 
such house was ancestral property and that 
under Hindu Law he was entitled to such share, 
i Held that there was not any estoppel to the 
. ! maintenance of the suit as in the former litiga- 
tion the respondent was not a party on his own 
‘ account but as the legal representative of his 
father. Makund Ram and others v, Ajudhia 
Prasad. 

[II*5i 

( 1 ). — s- 116 .— -This was a suit for the recovery 
of a house and Rs. 4-4 a| rent thereof, on the 
allegation that it was lent ‘to the defendant at a 
monthly rental and the defendant had executed 
a kabulyat in favor of the plaintiff. The de- 
fendant on the other hand denied the plain- 
tiff s title to the property and their own tenancy. 
Previous to this suit plaintiff had brought 
another suit for recovery of rent and obtained 
a decree. In that suit it was found as a fact 
that the defendant had actually executed the 
kabulyat. Held that the defendant having been 
adjudged a tenant in the former suit that ques- 
tion was resjudicata and that being so the 
defendants are estopped under s. 116, Evidence 
Act, from denying the title of the plaintiff at the 
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beginning of the tenancy* CiiHADAMitr v, Par- 
BATI AND ANOTHER. 

^ [IV-274 

(2), —The rule of law which prohibits a 

mortgagee or tenant from disputing his mortga- 
gor’s or landlord’s title does not bar the mortg- 
gee or tenant from showing that the title of his 
mortgagor or landlord under which he entered 
has determined. Hence where a tenant at fixed 
rates who, having mortgaged his fixed rate hold 
ing by a usufructuary mortgage and put the mort 
gagee in possession, was ejected by the zamin- 
dar, subse quently sued the mortgagee, who had 
remained in possession after his mortgagor’s 
ejectment, for redemption, it was held that the 
mortgagee could plead successfully that the 
mortgage had determined by the ejecment of the 
mortgagor. Nakchedi Bhagat v, Nakchedi 
Mxsrakd others* 

[XVI-90 

s. of tendef years-Oath,] The 

Competency of a person to testify as a witness 
is a. condition precedent to the administration 
to him of an oath or affirmation, and is a ques- 
tion distinct from that of his credibility when 
he has been sworn or has affirmed. In deter- 
mining the question of competency, the Court, 
under s. u8 of the Evidence Act, has not to 
enter into inquiries as to the witness’s religious 
belief, or as to his knowledge of the conse- 
quences of falsehood in this world or the next. 

It has to ascertain, in the best way it can, 
whether from the extent of his intellectual 
capacity and understanding, he is able to give 
a rational account of what he has seen or heard 
or done on a particular occasion. If a person 
of tender years or of very advanced age can 
satisfy these requirements, his competency as 
a witness is established. Having regard to 
the language of the Oaths Act (X of 1873) Court 
has no option, when once it has elected to take 
the statements of a person as evidence, but to ^ 
administer to such person cither an oath or 
affirmation as the case may require. Qucen-E^n- 
ress V. Marti. (/, L. /f., xo AIL, 307) referred to. 
n a trial for murder before the Court of Session, 
one of the witnesses was a boy of twelve j^^ears 
of age, and, in answer to questions put by the 
Sessions Judge, he said that he worshipped 
Debt and understood the difference between 
truth and falsehood, *that he did not know what 
would be the consequences here or hereafter of 
telling lies, but that he would tell the truth. 
The Sessions Judge proceeded to record the 
boys statement, but without administering to 
him any oath or affirmation. Held that there 
was nothing in the law to sanction this proce- 
dure on the part of the Judge. The High Court 
required the attendance of the boy and of the 
accused, and, having satisfied itself of the com- 
petency of the former to depose as a witness, 
examined him as to his account of what had 
occurred, Queen Empress v, Lai* Sahai. 

[IX-65 
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Queen Empress Vn Maru and another. 

fVIII-SO 

S. of 

le^e.] A Sessions Judge, finding in the course 
ol a trial as regards the examination of the ac- 
cused person taken by the Committing Subordi- 
nate Magistrate, that the provisions ofs. 346 of 
Act X of 1872 had not been fully complied with, 
summoned the Committingc Magistrate and took 
his evidence that the accused person difiy made 
the statement recorded* The Magistrate of the 
district objected to this proceeding of the Ses- 
sions Judge, contending that it was “ contrary to 
law.” The Sessions Judge referred the question 
whether or not his proceeding was contrary to 
law to the High Court, 

Per Stuart, C. J., Pearson, J., Oldfield, J., 
and Straight, J. That the privilege given bys, 
X2X of Act I of 1872 is the privilege of the wit- 
ness, of the Judge or Magistrateof whom 
the question is asked; if he \vaives such pri- 
vilege or does not object to answer such ques- 
tion, it does not lie in the mouth of any other 
person to assert the privilege : the reference, the 
objection hot having been taken by the Subor- 
dinate Magistrate but by the Magistrate of the 
district, should be answered accordingly. 

Per Spankie, J. That a Sessions Judge, while 
tijing a case, cannot compel a Committing 
Magistrate to answer que.stions as to Ins own 
conduct in court as such Magistrate, Empress 
2^. Chidda. 

[1-37 

S. 12s. -^I/eld that the High CouiT was not 
competent tocompcl a Magistrate to disclose the 
name of the informer who had caused the peti- ^ 
tioner to be prosecuted for false information. 
In the application of Makhan Lal. 

LVII-301 

^ s. 126 . — The consent required by s. 126 of the 
Evidence Act to render communications be- 
tween pleader and client admissible as evidence 
must be expressly given on each separate occa- 
sion when such evidence is wanted. The fact 
that a pleader has been permitted in a civil suti 
to make certain disclosures cannot be construed 
into any sort of consent to the examination of 
such pleader on the same juatters in a criminal 
trial arising out of the Civil suit. Queen Em- 
press Vn Gul Khan. 

[X-172 

s. 132 , proviso. The word '‘compclied” in 
the proviso to s. 132 of Act i of 1872 a})jjlics only 
where the court has compelled a witness to 
answer a question ; and not to a case where the 
witness has not asked to be excused from an- 
swering a question, but gives his answer with- 
out any claim to have himself excused. Queen 
Empress v. Moss and others* 
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ACT I OF lS^2,-{co?ttmu€d). 

( I - s. 133, — Acco 7 nplice — CorroboraUon,^ 
Held that a conviction proceeding on the uncor- 
roborated testimony of an accomplicej though 
legal, was contrary to the practice of the Courts 
in England and India. Empress v, Gamhira 
AND OTHERS, 

[11-13 

Empress v. Baldeo. 

[1-184 

Empress v, Budhu. 

[1*18 

Empress v. Kure and others. 

[VI*65 

j Empress v, Gobardhan. 

[VII-166 

Empress v, Hardeo Das. 

[IV-288 

Empress v, Kalua and another. 

[IV-314 

(2). The 

law in India, as expressed in s. 1^3 and s. 114 
of the Evidence Act, and which is in no respect 
different from the law of England on the subject, 
is that a conviction based on the uncorroborated 
testimony of an accomplice is not illegal^ that 
is, it is not ; but experience shows 

that it is unsafe, and hence it is the practice of 
the Judges, both in England and in India, when 
sitting alone, to guard their minds carefully 
against acting upon such evidence when un- 
corroborated, and, when trying a case with a 
jury, to warn the jury that such a course is un- 
safe. There must be some corroboration in- 
dependent of the accomplice, or of a co-coii« 
fessing prisoner, to show that the party accused 
was actually engaged directly in the commis- 
sion of the crime charged against him. A 
second accomplice does not improve the posi- 
tion of the first, and, if there are two, it is 
necessaiy that both should be corroborated. 
The accomydice must be corroborated not only 
as to one but as to all of the persons affected 
by the evidence, and corroboration of his evi- 
dence as to one prisoner does not entitle his 
evidence against another to be accepted with- 
out corroboration. R. v. Webb (6 C mtd P\ 595); 
R. V. Dyke^ (S C and P\ 261) ; R, v. Addis^ {6 C and 
Pf 3SS); and Rm V. Wilkes^ (7 Cand P\ 272) refer- 
red to. The possession ot property taken from a 
murdered person is not adequate corroboration 
of the evidence of an accomplice charging such 
person in possession with participation in the 
murder ; though it would no doubt be corro- 
boration of evidence that the prisoner partici- 
pated in a robbery, or that he had dishonestly 
received stolen property. In the trial of i?, 
and upon a charge of murder, the evidence 
for the prosecution consisted^ of {i) the confes- 
sion of Pi who was jointly tried with them for 
the same offence, {ll) the evidence of an accom- 


AGT I OF 1872, s. ISB -[co7dl?med). 
pHce, (m 3 the evidence of witnesses who depos- 
ed to the discovery in Rs house of property 
belonging to fhe deceased, and (Iv) the evi- 
dence of witnesses who deposed that, on the 
day when the deceased was last seen alive, all 
the prisoners were seen together near the place 
where the body was afterwards found. Held 
that there was no sufficient corroboration of 
the statements of the accomplice or of the co- 
confessing prisoner P, Empress v. Ram Saran 
AND OTHERS. 

[V-311 

( 3 ). Held, 

following the grounds explained in Empress v. 
Ram Sara 7 i{W, N,, 1S85, 311,) that it would 

be unsafe to con\ict the appellant on the only 
' evidence of an accomplice, Empress v, Imdad 
Khan. 

[FI-7 

s. iZ^^Held that the uncorroborated evi- 
dence of the complainant in a case, if believed, 
was sufficient for a conviction. Empress 
Sarfaraz Ali and others. 

[V-264 

! s. 145.— If the special diary is used by the 

Court to contradict the Police officer who made 
it or by the Police officer who made it to refresh 
his memory, the accused person or his agent has 
a right to see that portion of the diary which 
has been referred to for either of these purposes, 
that is to say, the accused person or„ his agent 
is entitled to see the particular entry which has 
been referred to and so much of the diary 
as in the opinion of the Court is necessary in 
that particular matter to the full understanding 
of the particular entry so used, but no more. 
The accused person or his agent is not entitled 
to see the special diary under any other cir- 
cumstances. In all other respects, except in the 
cases mentioned, the diary and all entries in 
''it are . absolutely privileged. Queen Empress 
V, Mannu. 

[XFII-174 

s. 154. — Where the prosecution declined to 
call in the Court of Session a witness for the 
Crown who had been examined in the Magis- 
trate’s Court, and such witness ■was thereupon 
placed in the witness-box by counsel for the 
I defence, it was held that counsel for the defence 
I was not entitled to commence his examination 
i of the witness by questioning him as to what 
he had deposed in the Magistrate’s Court. Ques- 
tions as to his previous deposition were under 
the circumstances only admissible by way of 
cross-examination, with the permission of the 
Court, if the witness proved himself a hostile 
witness. Queen Empress v. Zawar Husen 
, and others. 

I* [XVII-228 
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ACT I OF m%--{cmaimed). 

s. 157 , — Although a report of the commissiou 
of an offence made at a ikana^ or the deposition 
of a witness previously made in another case 
ill which the accused is a differ»^nt person, may 
be used in a criminal trial to corroborate or 
cross-examine a witness, such reports or deposi- 
tions are no evidence of the existence of the 
facts of which they make mention. Queen 
Empress v. Ram Sukh and others. 

[XVII-47 

S. 161 . — Special diary— Refreshing memory 
by Police officer— Accused entitled to seei\ 

See Act 1 of 1872 s, 145, 

S. 167 .-*”At the trial of a party of Hindus for 
rioting, the Magistrate, instead of examining 
the witnesses for the prosecution, caused to be 
produced copies of the examination-in-chief of 
the same witnesses which had been recorded at 
a previous trial of a party of Muhammadans who 
were opposed to the Hindus in the same riot. 
These copies were read out to the witnesses, 
who were then cross-examined by the prisoners 
without any objection by them as to the proce- 
dure. Held that although the procedure was 
irregular, the irregularity was cured by s. 167 
of Act I of 1873, Empress v, Nand Ram and 
OTHERS. 

[Vn-143 


ACT IX OF 1872 (Contract). 

( 1 ). — s. 2 (d).— Consideration,-^ H D and 

A two brothers, constituted a joint Hindu 
family owning considerable landed property. H 
D having incurred heavy personal debts, the 
two brothers in 1879 united in applying to have 
their property taken over by the Court of Wards. 
This was done, and on the 17th of June, 1889, 
while snch property was still under the man- 
agement of the Court of Wards, the two brothers 
entered into an agreement whereby // 1 ) re- 
mained as manager of the property with an al- 
lowance of Rs, 12,000 pcf atmum for his support, 
but ceded to his brother absolutely and uncon- 
ditionally all his proprietary interest in the fami- 
ly property, and all power to make the family 
property liable in any way for the payment of 
his debts. On the 6th of October, 1889, the Court 
of Wards released the property freed from the 
liabilities imposed upon it by H D, In 1891 one 
B D obtained in the Court of the Subordinate 
Judge at Agra a mon-ey decree against H D, H 
D died in the following year, and, subsequently 
to his death, B D sought to execute his decree 
against 5 Z> as representative oi H D by 
attachment of property in the hands oi S D\ 
S D objected to the attachment and his obiec- 
tion was allowed. B D appealed, and on this 
appeal it was held that having regard to the ag- 
reement of the 17th of June, 1889, above referred 
to, the property in question could not be at- 
tached as the property ot H JD. The said agree- 
ment was not bad for want of consideration ; the 
consideration being that at the request of his 
brother, which must be presumed from the cir- 
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ACT IX OF 1872 , &, 2 (d}-(coMtmued) 
cumstances of the case SI) had agreed to place 
his interest in the property under the manage- 
ment ol the Court ol Wards, and even if this 
were not so, the agreement would be good 
either under s. 25, Cl. {2) or under s. 70 of 
Act No. IX of 1872. Bithal Das v. Shankar 
Dat Dube. 


lXV -57 

(2) . ^ — Withdrawal of 

prosecuUonI\ One D {B and C's father) executed 
a bond in fovor of A, C committed some breach 
of trust in respect of the money subject of the 
bond and was prosecuted by A for the same. On 
the day fixed for trial A agreed to withdraw 
the prosecution on B's executing a surity bond 
to secure the payment of the bond executed by 
D. The bond was executed and the prosecution 
withdrawn but subsequently the High Court or- 
dered his trial to be proceeded with. This suit 
was brought by A to enforce the surity-boncl. 
Hem that the consideration for the bond having 
faded the bond was bad for want of considera- 
tion. Het Ram v, Debi Prasad. 

[1-2 

( 3) Failure of] A 

certain firm gave its creditors jointly, and not 
severally, a mortgage on certain immoveable 
property as security for the payment of the debts 
due to them by the firm, the consideration for 
such mortgage being a promise by all the credi- 
tors not to sue the firm for their debts for a cer- 
tain time. Before the expiration of such time 
several of the creditors sued for their debts. 
Subsequently several of the creditors brought 
separate suits against the firm to enforce llic 
mortgage in respect of their debts. Held 

the consideration for the contract of mortgage, 
viz,, the forbearance of all the creditors not to 
sue for their debts for a fixed time, having failed, 
the firm was discharged from liability on the 
mortgage, Sidh Gopal v. Ajudiha Nath and 

ANOTHER. 

[III -75 

( 4 ) . Payment--- l/ncerti„ 

fied 7 mders, 258 C, P, C\] The consideration for 
a mortgage consistedpartly of the amount of two 
decrees held by the mortgagee against the mort- 
gagor. The mortgagee having sued to enforce 
the mortgage, the mortgagor pleaded failure of 
consideration as a bar to the enforcement of the 
^<^rigage. This plea was based on the allegation 
that the mortgagee had not certified the adjust- 
ment of the decrees as provided by s. 258 of 
the Code of Civil Procedure, and they were still 
in force under the terms of that section. 

Per Duthoit J, that the failure of the mortgagee 
to certify the adjustment of the decrees did not 
constitute a failure of consideration, because he 
did not covenant to certify such adjustment, 
and it was not, in fact, necessary for him to do 
so ; because he could not seek execution of fhe 
decrees on the ground that, though unsatisfied 
they were still in force under s. 258 of tin; 
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AGT lx OIF 1872, s. 2 (d). — {co7itmued) 
Code of Civil Procedure, without becoming liable 
to penalties; and because, if the mortgagor consi- 
dered the entering up of the adjustment of the 
decrees to be imperative, he had his remedy by 
application to the Court in the terras of s. 258. 

Per Mahmood, J. that the adjustment of a 
decree out of Court, if never certified to the Court, 
is, under s. 258, ineffectual only so far as the 
execution of the decree is concerned ; that there 
is nothing in the «Contracc Act to make such 
an adjustment invalid as the consideration for an 
agreement ; that an agreement founded on such 
consideration rnay be enforced withouf defeating 
the objects of s. 258 ; and that consequently 
there was, in respect of the amount of the dec- 
rees, valid consideration for the mortgage. 
uamatd Dasi v. Pra7t Kishori Dost (5 B, L. 
B.y 223; 13 W. R., 69 jp. B.)\ Meer Mahomed 
Kazem Jowhary v. Khetoo Bebee (20 W, A?., 150) ; 
Gwii Khait v. Koo7ijo Behary Seifi {^Calc. L. 
jP., 414) ; Davlata v. Ga7iesh BImstri (/. L. R,^ 4 
BoTTt.y 295); Shadiv. Ga7iga Sahai {I, Z.. 3 

AlL'i 538) and Sita Ram v. Aiahipal (/. L. R., 3 
AB.f 533) toliowed; Patankar v. Devji (/. Z. R.^ 
6Bom,<) 146) and Pa7idu7‘a7ig Ramcha7td7’a Chow-' 
ghale V. Na 7 'aya 7 i (/. Z. R,y 8 Bom.^ 300) dis- 
sented from. Ram Ghulam and anoiher v, 
Janki Rai, 

[IV-277 

( 5 ) , — Reframing to exe- : 

cute decree. ^ A had a decree against B which he 
refrained from executing in consideration of a 
bond executed by C and D {B's father and brother 
respectively) by which they bound themselves to 
pay the money due under the decree. Held 
that As refraining to execute the decree against 
B was a sufficient consideration to make the 
contract binding on C and Z>. Narain Singh 
AND ANOTHER V, MaTA PraSAD SIxNGH. 

[VII-52 

s. 4^.—Put m a course of tra7ismissio7z.'\ A 
letter of acceptance to a proposer not correctly 
addressed, could not, although posted, be said 
to have been “ put in a course of transmission ” 
to him within the meaning of s. 4 of Act IX 
of 1872. Tozo7zse7ufs case (Z. R., 13 Eq,. 148) 
referred to. Ram Das Chakarbati 
Official Liquidator of tfie cotton Ginning 
Company, Limitted, Cawnfore. 

[VII-S4 

( I ) . E* 1 1 . — Ag e of ?naj07 ity—Eu7 opean British 
A cheque was endorsed in blank by a 
European British subject who, at that time, was 
under twenty years of age, and was tempo- 
rarily residing, and not domiciled, in British 
India, it was subsequently dishonoured, and 
a suit was then brought by the bank which had 
cashed the cheque, to recover the amount from 
the endorser and the drawer. The former al- 
leged that the drawer had requested him to 
sign his name to the cheque, saying that it was 


ACT IX OF 1872, s. ll.~-{co7ttmued.) ^ 
amere^matter oi from, and he would not be 
liable for the •amount, and that the bank would 
only cash the cheque when endorsed by him, 
and in consetfuence he consented to endorse it, 
but that he did so without any intention of 
incurring liability as endorser, that he received 
no consideration, and that his endorsement was 
in blank, and not in favour ot the bank, and was 
converted into a special endorsment without 
his knowledge and consent. The Court held 
that, at the time of endorsment, the endorser 
was a minor under Enghish law, and dismissed 
the suit on the ground of minority. Held that 
if the Court was satisfied of the fact of the 
defendant's minority, it should ha\*e complied 
with the provisions of s. 443 of the Civil Proce- 
dure Code. 

Per Straight, Offg. C. J., and Duthoit, J., that 
it was by no means clear or certain that there 
was any rule of international law recognizing 
the lex Loci co7it7'actu$ as governing the capacity 
of the person to contract, but that, assuming such 
a rule to be established, the specific limitation 
of the Indian Majority Act (IX of 1875) “do- 
miciled persons ” necessarily excluded its appli- 
cation to European British subjects not domi- 
ciled in British India; that s. 11 of the Contract 
Act must be interpreted as declaring that the 
capacity of a person in point of age to enter into 
a binding contract was to be determined by his 
own personal law wherever such law was to 
be found ; that this rule was not affected by the 
Majority Act so far as concerned persons tempo- 
rarily residing but not domiciled in British India, 
whose contractual capacity was still left to be 
governed by the personal law of their personal 
domicile ; and that such law in the case of Eur- 
opean British subjects was the common law of 
England, which recognized tiventy-one as the 
age of majority. 

Per Oldfield, J., that by the rule oi jusgeptfium 
as hitherto understood and recognized in Eng- 
land, the lex loci would govern in respect to 
^ the capacity to contract, but that in framing the 
Indian Majority Act, which was the on 
I the subject in India, the Legislature would ap- 
pear not to have adopted that rule, but by limit- 
ing the operation of the Act to persons domicil- 
ed'in British India, to have intentionally exclud- 
ed from its operation persons not domiciled 
there, and to have left such persons to be gov- 
erned by the law of their domicile. 

Per Brodhurst, J.. that Act IX of 1S75 was in- 
tended by the Legislature to be applicable, and 
in fact was applicable, only to European British 
subjects domiciled in those parts of India referred 
to in s. I, and that to any other European British 
subject whose domicile was in England, but who 
was temoorarily residing in any part of India 
above alluded to, the privileges and disabilities 
of minority attached until he had attained the 
age of twenty-one years. Rohilkhand and 
.Kumaun Bank, Limited v. Row. 

[V-lOi 
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ACT IX OP 1872 B. | 

Be/ofC Act LX of 1875.] In a sifit upon a bond 
executed on the 5th June, 1875, b^a Muhamma- 
dan who at that date' was sixteen years and nine 
months old, the defendant pleaded that at the 
time when the bond was executed he was a minor, 
andthat the agreement was therefore not enforce- 
able as against him. Held that the defendant, 
having at the date of the execution of the bond, 
reached the full age of sixteen years, and so 
attained majority under the Muhammadan Law, 
which, and hot the rule contained in s- 26 of the 
Bengal Minors Act (XL of 1858), was the law 
applicable to him under s. 2 {c) of the Indian 
Majority Act (IX of 1875) before the latter Act 
came into force, was competent in respect of age 
to make a contract in the sense ofs. 11 of the 
Contract Act (iX of 1872), and llic agreement 
was therefore enforceable as against liiim The 
rule contained in s. 26 of the Bengal Minors Act 
is limited by its terms to “ the purposes of that 
Act,” which provides exclusively for the care of 
the persons and properly of minors possessed of 
property which has nut been taken under the 
protection of the Court of Wards ; and it is to 
such persons only, when they have been brought 
under tlie t)pcralion of the Act as in it provided, 
that the prolongation of nonage under s. 26 
applies. Dauodar Das v, Wilayat Husain. 

[V-214 

^3) , — — Hhidit.l Held 

that in the case of a Hindu the age of majority 
within the meaning of s. 2 1 of the Contract Act is 
that fixed by s. 3 of Act IX of 1875 (Majority 
(Act and not that of Hindu Law, Marumi Mal 
V . Jagak Nath. 

[VII-71 

(I s. W.— Undue mfluence-’ Fiduciary ?'eia- 
iion--Burdcn of fioofl in a transaction be- 
tween two persons whore one_ is so situated 
as to 1)0 under the control and influence of the 
other, the Courts in tins country have to see, 
that such other does not unduly and unfairly' 
exercise th,at influence and control oyer such 
person for his own advantage or bone (it, or for 
the advantage or benefit of some religious object 
in which he is interested, and will call upon him 
to give clear and cogent proof that the trans- 
action complained of was such a one as the jaw 
would support and rcy^ognize. Where a fiduciary 
or fiduciary roJalioii had existed Courts of 
equity have invariably placed the burden tiC sus- 
taining the trar.saction upon the party benefited 
by it, requiring him to show that it was of an 
uhc;bjc'’tujim 1 ),e character and one which it ought 
not to clisLurb. The exercise of this beneficial 
jurisdiction is not confined to cases only between 
guardian and ward, attorney and client, lather 
and son, but the relief thus granted stands upon 
a general principle, applying to all the variety 
of relations in whicli dominion may be exercised 
by one person over another. The plaintiff who^ 
on the death of the widow of his brother be- 
came entitled to the estate of the deceased found 


ACT IX OF 1872, %.m.--{coutinued,) 

himself resisted in his claim by wealthy relativcjj. 

He was a man without means. The defend- 
ant took him to his house, kept him there, 
found him all the money tor the purpose of 
carrying on his litigation with his relatives, 
in which the plaintifl:'’ succeeded. While the 
litigation for mutation of names in respect of the 
property was pending in the Revenue Court, 
and while plaintiff was residing with the de- 
fendant, he executed a sale-deed in favor of 
defendant’s brother for the 'nominal considera- 
tion of Rs. 9,500, of half the property he claimed, 
and again shortly after the mutation case had 
terminated in his favor, he executed a deed of 
endowment of the remaining hall in favor of a 
temple founded by the ancestor of the defendant 
and in which the defendant was interested, and 
the result was that plaintiff was left as poor as 
he was when he tirst came into the defendant's 
hands. Plaintiff sued flu* cancellation of the 
clecd of the endtjwment on the ground that the 
same had been obtained from him by the exer- 
cise of undue influence and ])y means of fraud, 
and obtained a decree. On appeal hy the de- 
fendant it was held ; that looking at all the facts, 
such a relation between plaiutitf and defend.ant 
in the course of the year 1885 had beem eslal)- 
lished as to cast upon the latter the obligation 
of satisfying the Court that the transaction, which 
was given effect to by the deed of endowment, 
was an honest and ho na fide tiansaetion and 
one that ought to be upheld. SiTAL Prasad 
V. PARIiHU LaL. 

[VIII-22I 

^2), ./ dah 

too man,] Where a deed executed by a farda- 
jms/iiu womiiu is souglit to be set aside it is 
for the party wishing to uphold the deed to * 
show aJlirmatively that the transaction inten- 
ded to be carriml out by the deed was a 
reasonable one. that the excciitnut was hilly 
cognisant of the meaning and legal and prac- 
tical effect then'ot and iiiat she texecuted the 
same with her lull and free consent, that is to 
say, that she had inde])endent advice on the 
suliject and was not othernuse, as, i:’. /f- » reason 
of bodily or mental infirmity, or by reason of 
fraud or coercion practised upon her, incapable 
of giving a rational consent to the transaction. 
One Mariam IVi))! n fardanas/i/n lady of some 
seventy years of age, and more or k^ss illiterate, 
executed on the iitli Scplember, 1888, a deed 
which purported to divest her immediahdy of 
alliicr properly in favour of her son Murtaxa 
lluseu who was dumb and imbtu'ile, her daugh- 
ter Sakina, who wa.s named in tiie ck‘t‘d as guar 
clian of Murtaza Husain, and that daughter'.s son, 
Muhammad Yakub. Muhammad Yakub was 
betrothed to a daughter of one l-kikir Husen and 
one of Bakina’s daughters was married to one 
Shakurul 1 hisen. Those two persons, Fakir 
Hiisen and Shakurul Ilusen were mainly instru« 
mental in procuring the execution of the deed 
in question. Tlie deed was drafted in a very 
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1872, s. 16. — {continued.) 
executant ever understood its contents or effect 

SlcnfSlnS"T.“°"/°''®" of 

oivdni tn “i and great mental distress 

Husef «h,v^®i '?ff ^ Muhammad 

vioSv ®°“® months pre- 

Ibsenc; of tht executed in the 

cutandsadvilt was then the exe- 

cutants adviser and manager of her nronertv 

Lastly It appeared that as soon as the executant 
tvhaPthe true nature of the deed 
tht pi!f^ that proceedings had been initiated in 
mutation of names 
she took immediate measures to show her dis- 
sent from the provisions of the deed and her 

iye/lt^rundp’^th^®'^- '^®®“ thereunder, 
forth thAd 1 ^- circumstances above set- 

el o *\® h question could not be consider- 
tlls ® executed under the condi- 

tions necessary m such cases and must be set 

^ Mahomed Bukhsh Khan 
v Hosseimmz {F. L. R., 15 Calc., 6 S 4 ). Behari 
^!bi (/. L.R., 8 All, 267) and 
Kanis FaUmav. Abbas All {IV. F., 1887 I Ilf 

otTAV°- mahiambihiV 

[21-213 

l A person, while under ar- 
execution of a decree which bad been 
usamst him by a Court having no iurisdic- 
tion to make It, gave the holder of such decree 
A bond for the amount of such decree fluf^ 
small sum paid for him for the staSptn^ mid 

El r ^ that V might 

oe leleascd from such arrest. Held that such 
bond was given under duress, and that it was 
excelled Without consideration, the smail sum 
paid by the holder of such decree for prepanno- 

sense ‘ohrasE'^ being in any legifimate 

consideration " for bond ! 

BANDEHAd 


ACT J.X OS’ 1872, s. 20.— - {continued.) 
taking the bill and keeping it so long witliout 
asceriaining He nature and applying for redress. 
iMGHTIKGALE^. FaIZULLAH AND ANOtHER. 

I iii-ei 

baiw'Z'f of profits by lam- 

fits of ^y^Mznbardafoipm- 

nts ol a^makal is not a contract comuio- v.uthin 

^3 Of ActXo.IX of I72 and 

EE,- b?" assignment a suit by the assignee 


[11-64 ] 

S. of both ‘pcif'ties — Gross upa-f? I 

gence.l On the srdilarch, 1881 /Vdrew a -Cm 

EiiH-f at Cawnpore in favour of ff-on a Cal- 

Clitta hrm and ^ave it to F's aapnf- d. 

understand English. Fs ao-enf kent thp tin 
the loth Marcdi, iS 8 r, without hi 

"hibui wE^d* date the Calcutta firm on udiich 
tne bill was drawn became insolvent 

fbE K®n* ^ money he had paid for 

* ¥.^,°2 ^he ground that his agent had asked -V 

^he Cal cun? & onfd^ro-n 

r-t ^ asserted in defence to the 

^^agenthad not asked for a bill drawn 

W?hE “®^®*5: A bill on Calcutta 

Held ^z.t, assuming that the sale of the bill was 
Old by reason of both parties being under a 
nistake as to the biil, yet F could nS recoEe? 
he amount of the biO from If becLsE his 
■gent had been guilty of gross negligence in 


■. ) [2IV-17 

l;rJ},'r'f' •Sub-letting the beticfits of a 

' ligim prohibitted^l The plaintiff 

; obtained from tile excise authorities a 'license 
, to manufacture and sell country liquor, such 
’■ condition against sub-ietting 

: me beiiofii,s of the license. By s. 42 of the 

' Violation Of aEy 

condition of a license granted under the Act is 
made a punishable offence. The plaiiitig sub-let 
defendants who on the jih Sep- 
; f an agreement to pay to 

the plaintiif a certain sum of money, in which 
was included the sum of Rs. 1 , 500 , which the 
Undertaken to pay to plaintiff as 
on the sub-lease. The plaintiff 
fhfp^^ the suit for recovery of the amount 
hv fhS T and it was decreed 

fVt ^ first instance but dismissed by 

Co^J.|•^ On second appeal 
the plamtiri contended on the authority of Gatin' 
Sitan^erv, iyIumUiQ All IC/ian (/. Z. /e., 2 AIL 
wrongly dismissed, 
i sub-ietting of license to manu- 
country liquor having been 
made punishable as an offence is to be deemed 
within the meaning of 
Contract Act (IX of 1 S 72 ), 
snh fiLc ^ recover money due on such 

i'rn.lf f ^ficr^c^-e nor enforceable in a 
A%^ r/ r v.jm^rnta^ 

distinguished. Deei 
r 11.4340 V, Kup Ram and others. 

[VIII-21S 

An''7~- ’——Contract to give up sit— In 

,?,E® 1 ,“ defendant from the occupation of laud 
w hich was his sir previous to recent partition 
pioceedings. The plaintiff based his claim on 
a clause ot the partition proceedings : — “That if 
any sharer’s sir SeW into another makal or pol- 
t on, the former rrr-hoder should give up both 
cultivation, t?iat this only 

lit w sufficient until it could be shown that 
in a?ofi"‘^“l^®''®®‘^ to the inclusion of Iiis jA- 

. fo] E= ‘ contract would not be law- 

(f EL P t*’® provision of law 

\ • 25, Revenue Act) and therefore void under 
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ACT IX OS’ 1872, s. 28 (1). — {coHimticd.) 
Knuinmf® *ndar z/. 

[VI-88 
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^ ^ -'Smt to B7if area a valid a^ree> 

fnent on failure of a void agreemcntj\ The an- 
pellant mortgaged by way of conditional sale 
tiieir proprietary rights in certain villages to the 
respondents. In July 1877, the latter applied 
for foreclosure. In July 1878, just before the 
year of grace expired, the parties came to a 
coraprormse* By this the respondents agreed 
to take the proprietary rights of the appellants 
in some of such villages in lieu of a certain sum 
lelinqiiishing their claim on the proprietary 
rights ol the appellants in the other villages, on 
condition that the latter would not assert their 
rights as expropnetary tenants in respect of the 
SZ9 land appertaining to the proprietary riglits 
thus translerred to the respondents. In the 
event of a breach of such a condition it was 
provided that the compromise should be consi- 
dered void, and the respondents should be at 
liberty to assert their rights as conditional yen- 
dees who had loreclosed. The appellants in 
breach of such condition, asserted their ricriits 
as exproprietary tenants in respect of the"^ sh 
land in cjuestion, and obtained a recognition of 
the same in the Revenue Court. Thereupon the 
repondents brought the present suit against the 
appellants for possession of their proprietary 
rights in such remaining villages, claiming on the 
basis ot such mortgage and the foreclosure 
proceedings. Ihe Court (OldHeld and Tyrrell, 

J. J.) observed that the respondents, oii the 
tailure ol the appellants to give effect to the 
Irans^actionof July 1878, were clearly 
entitled to fall back on their equities under 
their conditional deed of sale and the fore- 

1 he 
. Gimput 

wa. 5.1.. ta 

adopted vvas that winch should ht- applied in I 
diis case. BnoNDHA Kai and oxnjiits v. Mtonu j 
Kai and others. . *' 

[ii-se 

(6).- If) t7ie comiderti. 

tion of a void agreemml.] Held that the mort 
gagee ot a non-translerable property ie ^ the 
occupancy of a tenant other tLn a tenant ^ 
&ed rate) may brte.g a suit for the mStgte- 
money. Ganesh Singh v. Sujhari Kuai?. 

[VII-262 
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u>;.— -Sale of sir land-Fallure to Hve 

possession - Suit for purckasc-moneyA Wlmn^ 
along with some zamindari, certain = 

wcie sold and the vendors purported by their 
fif relinquish tlieir exproprietary^ rights 

lu thejir lauds, but failed to puttheTentW« 

the Co“s^XrTt"on‘money'^which IheThadpaid 


act IX OF 1872, s. 23 (1) ^-^iconfinned .) 

tlie lands. Bhikiiam Singh 

AND ANOTHER ilAR PRASAD AND OTHERS. 

[XVI-167 




dars cans cut J\ Under a deed dated in 1^70, the 
occupancy-tenants of certain lands in a village 
sold their occupancy-rights, and the s^ammdars 
instUiited a_ suit for a declaration that the sale- 
deed was invalid under s. 9 of Act XVIil 
Kent Act in force in 
J079), and for ejectment of the vendees, who 
had obtained possession of the land. It was 
loundthat the had consented to the 

sale to the vendees, and received from them 
arrears ol rent due on the holding by the 
/?”/ recognized them as tenants. 
//eld by the I nil Bench that the sale-deed was 
invalid with reference to the provisions of ss, 2 
and 23 of the Contract Act, inasmuch as its 
object \vas the transfer of occupanev-rights, 
which vvas prohibited by s. 9 of Act XVII I of 
V. The Land Morlgacre.^ 
hank of IndM (/. L. R., i All., 547 ) dist iiiguiShcd. 
Jhencuri Tiwari and others v. Durga and 
ANOTHER. Durga AND ANOTHER 7A IhINGURS 
AND OTHERS. 

[V-26D 


— Sale of properiy-^Snhjeci of an in- 
pmlion under s, 492, C. I\ 6.J I/eid that an in- 
junction under s. 492. C. P. C. dtx^s not take 
away, from the persons ordered tin? power to 
transfer the title of the property to any one. 
Consequently a sale or mortgage of the property 
is not void. The only penally provided for the 
breach of such order is that maintained in s. '193, 
The Delhi and London Bank v. Ram Narain. 

[VII 107 

(9).-- -s. 23 ( 4 ). — Gambling in litigaiifm—- 
Opposed to fublic policy,] For the purpose of 
niceting the ex])enses of a suit for possession of 
immoveable prop(‘rty, the plaintiff, who was in 
straitened circninstancos, agreed with liie defen- 
dant that the latter, in consideration of paying 
such expenses from the Court of first instance 
up to the High Court, should have half the pro- 
perty and half the mesne px'ohts, with all his 
costs, in the event of success. The suit, was 
brought and was conducted by the plaintiff and 
tlie deiendant jointly, and wms decreed by the 
fligb Court on appeal, and the deiendant obtain« 
ed possession oi half the })ropert3o The plaintiff 
sued to recover possession of the half, on the 
ground that the agreement was ilh'gal and void, 
it appeared that the amount actually sjjcnl by 
tlie defeudaut in the former litigation was Rs. 368, 
and that, if that suit had failed, he would have 
lost about Ks. 600. It was found that the value 
of the half share of the property was about 
Rs. i,ooQ. //eld th'xt thii agreement was unfair, 
iinrcasoiRibie, extortionate and contrary to public 
policy, within the meaning of s. 23 of the 
Contract Act (IX of 1S72),' and that the plain- 
tiff was entitled to recover possession of the land 
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in suit on payment of compensation for the ad- 
I’ances made by the defendant in the former liti- 
gation, with interest at \%p 8 r cent^per amijim. 
Cku 7 mi Kiiar v. Rup Shigh (/. L. f?., 1 1 ALL^ 
57), and Loke htdar Shigh v. Rup Shtgh (/. Z. 
R., II Alt., 1 18) referred to. Husain Bakhsh 
AND OTHERS V. RaHMAT HuSAIN AND ANOTHER. 

[VIII-273 

(10). For 

the purpose of meeting the expenses of an ap- 
peal to'the Privy Council from concurrent decrees 
of the Subordinate Judge and the High Court, 
the plaintiff-appellant executed a deed of sale 
of certain property worth over Rs. 50,000 in 
consideration of the vendees providing^ the 
necessary security and moneys. The plaintiff 
experienced considerable difficulty in procuring 
the means to appeal. The vendees were not 
professional money-lenders, they did not put 

ressure on the plaintiff, but, on the contrary, 

e and his agent put pressure on them to agree 
to the terms of the deed. It appeared that 
apart from the moneys borrowed by him from 
time to time he was wuthout even the means of 
subsistence ; that he fully understood the nature 
of the deed ; that his agents negotiated the 
transaction bona-^fide and, to the best of their 
powers, in his interest ; that there was no fraud 
or deception on the part of the vendees ; and 
that they performed all that they undertook as 
regards meeting the expenses of the appeal. 
Under the deed, the plaintiffs were liable to 
furnish security to the extent of Rs. 4,000, and 
to advance Rs. 8,500 for other expenses, and 
they, in fact, did furnish such security, and ad- 
vanced sums aggregating Rs. 7,543. The appeal 
was successful. The appellant having failed to 
put the vendees in possession of the property 
conveyed by the deed, and recovered by him 
under the Privy Council's decree, the vendees 
sued him for possession of the property and 
mesne profits, afterwards agreeing that the Court 
should, ill lieu thereof, award them compensa* 
tion ill money equivalent thereto. Held that - 
although the case was very different from cases 
in which persons interfex-ed for their own bene- 
fit in litigation not their own or in which Mukh- 
iars, Vakils or persons of that class are profes- 
sional money-lenders, taking advantage of the 
borrower’s position, sued to enforce a contract 
obtained by them from him, and although the 
defendant was not entitled to sympathy, yet, 
judging by the disproportion between the liabi- 
lity incurred by the plaintiffs under the contract 
and the reward which they were to obtain in 
the event of the defendant’s success, it must be 
concluded either that they did not believe his 
claim to be well founded, and consequently en- 
tered, though unwillingly, into a gambling trans- 
action, or, if they believed the claim to be well 
founded, that the reward contracted for was ex- 
cessive and unconscionable ; and in either case 
the contract could not be enforced in its terms. 

Held also that if the doctrine of equity applic- 
able to such cases were applied in favour of the 
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borrower^ it should also be applied in favour of 
the lender; that as there was no reason to suspect 
the plaintiffs’ motives, it would be inequitable to 
relieve the defendant from all liability ; that it 
was only fair that he should compensate the 
plaintiffs for the use of their security bonds from 
the date when they were deposited in the High 
Court to the earliest date after the judgment of 
the Privy Council when the plaintiffs could have 
obtained them back; that simple interest at 12 
per cent. pe 7 a^znum on the amounts of the bonds 
for that period would be reasonable compensa- 
tion for such use ; that the defendant should also 
repay the amounts advanced by the plaintiffs for 
the expenses of the litigation with interest on 
each advance at 20 per cefit. from the date on 
which it was made to the date of the decree in 
the present case ; and that he should pay interest 
on the whole amount thus decreed at kipe7 cent. 
from the date of the decree till payment. Chun- 
ni Kuarv. Rup Singh {L L. R., ii All., 57), 
Raja Sahib P 7 ’ahlad Seii v. Bohoo Budhu Si77gh 
(12 Moo. I. .^ 4 ., 301) ; and Bowes v. Heaps (2 Ires, 
a 7 id B., 117) referred to. Lore Indar Singh 
AND OTHERS V. RuP SiNGH. 

[IX-72 

(1 1 ). — E 7 iglish doctrifie of cha 77 tp any 

a 7 id 77 iainie?iance.'\ The result of the English 
cases regarding “hard ” or “ unconscionable bar- 
gains ” is that in dealings with expectantheirs, 
reversioners, or remainder men, the fact that 
the bargain was declined by others as not 
being sufficiently advantageous, does not raise 
a presumption that it was fair and reasonable; 
and that until the contrary is satisfactorily 
proved by the party trying to maintain the bar- 
gain, the Court may presume that a bargain 
which apparently provides, in the opinion of the 
Court, for an unusually high return or for an 
exceptionally high rate of interest, is a hard and 
unconscionable bargain against which relief 
should be granted. The doctrine of equity on 
the subject of such bargains is applicable in 
England only to dealings with expectant heirs, 
’reversioners, or remainder men. The Judg- 
ment of the Privy Council in Sri Mati Kamini 
Simdari Chaodhra 7 ii v. Kali P7'oss2m7io Ghose 
{L. R., 12. /. A., 215) does not imply that the 
doctrine is to be applied in India to cases except 
where it would have been applied in England, 
or except where the case is in some way analo- 
gous to a case of snatching a bargain with an 
expectant heir, reversioner, or remainder man, 
or except there is some fiduciary relationship 
between the lender and the borrower although 
there may be no fraud or undue infiunce, or ex- 
cept there is some incapacity, such as ignorance, 
on the part of the borrower to appreciate the 
true effect of his bargain. The judgment of 
the Privy Council in Ram Coo 77 iaf Coo 7 tdoo 
V. Chuiider Cafito Mooke7pee {L. R., 4 /. A.^ 
23) shows that while the specific English law of 
maintenance and champerty has not been in- 
, troduced into India, and while fair agreements 
to supply funds to carry on litigation in con- 
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sideraiion of having a share of the?* property 
if recovered should not be regn*ded as per se 
opposed to public policy, yet such agreements 
should be carefully watched, anS if extortionate 
and unconscionable, or made not with the bona- 
fide object of assisting, for a reasonable recom- 
pense, a claim believed to be just, but for the 
purpose of gambling in litigation, or of injuring 
or oppressing others by encouraging unrigh- 
teous suits, should be held contrary to public 
policy, and not enforced. For the purposes of 
meeting the expenses ot an appeal to the High 
Court, the appellant, on the advice of his legal 
advisers, executed a bond for Rs. 25,000 in con- 
sideration of the obligee agreeing to defray such 
expenses. The obligor agreed to pay the 
Rs. 25,000 within one year from Iiis recovering 
possession of the property in suit ; and, at the 
request of the obligor's pleader, the obligee 
advanced Rs. 3,700, which was applied to the 
expenses of the appeal. The High Court dis- 
missed the appeal ; and in a deed executed by 
the obligor in favor of the obligee and others 
for the purpose of defraying the expenses of a 
further appeal to the Privy Council, he admit- 
ted his lial3ility under the former bond. The 
Privy Council decreed his appeal, and he ob- 
tained possession of the property in suit, but 
declined to pay the Rs. 25,000, upon which the 
obligee sued upon the bond. It was found that, 
apart from the moneys borrowed by the oljligor 
from time to time, he was without even the 
means of subsistence; that he executed the bond 
with his eyes open and perfectly understood his 
position and the effect of both the instruments 
executed by him; that no fraud or improper 
pressure appeared to have been applied to 
him ; that his legal advisers had acted honestly 
and to the best of their ability in his interests ; 
that there was nothing to show that, having re- 
gard to the risks of the litigation, he could have 
obtained the assistance necessary for the pro- 
secution of his appeal on better terras than those 
contained in the bond ; that without such assis- 
tance he could not have appealed to the Idigh 
Court ; and that the obligee gave him such assis- 
tance upon his application. Held that although 
there was nothing to show that the obligor 
could have obtained an advance on terras more 
advantageous to himself, it was for the obligee 
to establish to the Court’s satisfaction, with- 
out reasonable doubt, that he could not have 
done so ; and that, tl^js not having been establi- 
shed, and the reasonableness and fair-ness of 
the bargain not being proved by showing that 
there had been difficulties in negotiating it, 
or that others had refused it as not sufficiently 
advantageous to them, the Court should hold 
the bargain to be a hard and unconscionable 
one, which should not be enforced. Held also 
that the obligee could not, under the circums- 
tances, have considered both that the obligor’s 
claim was a just one and reasonably likely to 
succeed and that the Rs, 25,000 was a reason- 
able recomuerise in the event of success for the . 
advance of Rs. 3,700; and the bond was there- 
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fore a gambling in litigation, which it would be 
contrary to public policy to enforce. The Court 
gave the plaintiff a decree for the Rs. 3,700 ac- 
tually advanced, with simple interest at 20 per 
cent, per an 7 mnt from the date of the bond to the 
date of the decree, with costs in ])r{)porth)n, and 
interest at S per cent, per amiiun on the I^s. 3 , 700 , 
interest and costs, from the date of the decree 
until payment. Chunni Kuar v, Rup Singh. 

[¥111-280 

(12). Condition against alienation , ] 

By an instrument in writing whereby a suit 
between the two was adjusted, A transferred 
certain land to B. The instrument contained a 
condition against alienation and a stipulation 
that the land should not l)e saleable in execu- 
tion of decree at the instance of any envlilor of 
8 and that/? should have a rigid of pre-emption 
at a certain price per bigha. C having attached 
the land in execution of his decia'e against />', 
A brought this suit to prevead the sale of tlie 
land and to pre-empt it under the agreement , 
Held that the stipulation against alienation 
being opposed to the law, could not be enforced 
and the condition for pre-emption was not apt)U- 
cable to sale in execution of clccroc, Lal Morr 
V. Sada Nand and another, 

1I¥-12I 

s. 23(4) &25(2). — Past co-hahilaf ion — Main- 
tenance -Consideration.] Past co-habitation 
would not be an immoral consideration, if coi\.si- 
dcration it can pro])erly be called, for a ])rt)mise 
to pay a woman an allowance. Such a promise, 
however, is to be regard<xl as an uiuhudakiug 
by the promisor to compensate the proiuisijo 
lor past services voluntarily rendered to him, 
for which no consideration, as defined in the 
Contract Act, would be necessary. Dhiraj 
Kuar v. Bikarmajit Singh. 

[1-57 

(1) 8. 25 {2). — Co?isideralion.] 

See s. 2 id) No. I. 

(2 ) . Pre-cxisfi ng debt. ] 

Held that a pre-existing debt affords ai'i ample, 
considcration for a proinise to pay it and the 
rule is not affected by the circumstance that the 
promise is in the form of a promissory note. 
Nirmal Chand V, Mohan Lal and another. 

[¥-213 

(3) . — s. 25 (3) — Barred debt, 1 Tin; holder of 
a decree for jnoncy. dated the 22ncl June, iS68, 
applied for execution on the 2 3nl ’ ebruary, 
1S69. In Se}>t<unber 1S69, before tljc decree 
had been executed, the judgment-debtor, admit- 
ing that a certain amount was due under the 
decree, agreed to pay such amount by instal- 
ments, and that, if default were made, tliedc.enR'. 
should be executed for the whole amount there- 
of. Default having been made early in 1873 
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decree-holder applied at once for execution 
the decree. On the sth May, 1873, a petition, 
signed by the judgment-debtor, was preferr- 
ed on his behalf to the Court executing the 
decree, such petition being in effect as fol- 
lows Execution— -case for Rs. 6,839-15-3; in 

this case the decree-holder has filed an applica- 
tion for execution of his decree in consequence of 
a default in payment of instalments : the fact is 
that the petitioner has failed to pay the instal- 
ments simply owing to illness, otherwise he has 
no objection to the decree-holder’s demand : in 
future he will not fail to pay instalments*: he has 
written a letter to plaintiff asking him to pardon 
his breach of promise and to agree to realize 
the decree-money by the instalments formerly 
fixed, and to stay execution of the decree for 
the present : the decree-holder has granted this 
request : the petitioner therefore presents this 
petition and prays that monthly instalments 
ofRs. 150 may be fixed, and execution of the 
decree be postponed for the present : in case of 
default being made in payment of two instal- 
ments in succession, the decree-holder will be 
at liberty to realize the balance of the decree- 
money with interest at 12 am, per ammmr 
At the time such petition was preferred execu- 
tion of the decree was barred by limitation. 
Held that a “debt” within the meaning of s. 25 
(3) of Act IX of 1872 includes a “ judgment-debt^’ 
and such petition was a promise to pay a debt 
barred by limitation within the meaning of that 
law, and a suit lounded on such petition to 
recover the balance of the money due under 
the decree was maintaiiiabie. Billings v, 
Stowlll. 

[1-68 

( 4 ) ^ ; 1 The 

» accounts between the appellants and the res- 
pondent were stated in writing on the nth Feb- 
ruary, 1880, and a certain sum was found due 
from the respondent to the appellants. Under 
the account there were the ioiiowing words sign- 
ed by the agents of the appel!ants:—“ Balance 
struck is correct : the amount will be paid in cur- 
rent Nanashahi Gajaskahi coin.” Under these 
words was the word ‘“correct” signed by the 
respondent. At the time such fund was found 
due from the respondent to the appellants’ some 
of the items composing it could not have been 
reco%’ered by reason of the law of limitation. 
The appellants sued the respondent to recover 
such sum, basing the suit upon the account 
signed by him. Held that the acknowledgment 
of the debt and the promise to pay it given by 
the respondent on the iith February, 1880, was 
clearly within the terms of cl (3) of s. 25 of Act 
IX of 1872. and was a new contract to pay a 
debt part of which was barred by limitation. 
The suit was properly maintainable and was 
not barred by limitation. Karan Mal and 
ANOTHER V, BaL KiSHEN. 

[1-96 

S. 29,^3Iorlgage— Void for wiceHalnlj\] A 


ACT IX OF 1872 , &. 2Q--(continued.) 
deed of sJtople mortgage described the mort- 
gaged property* as “our sam/uda^ I piopevtj^' 
{za7ninda7'i ap7u), and gave no further speci- 
fication or description. It was proved that at 
the date of the mortgage the mortgagors had a 
' definite and ascertained fractional share in two 
sa7mndaris. Held that the words “ our zafnin^ 
dari property” were sufficiently certain, or at 
any rate were capable of being made certain by 
the proof of the mortgagors being, at the date of 
the mortgage-deed, the owners of a specific 
zaim^tdari interest ; and that the mortgage was 
therefore not void for uncertainty. Ka7ihia Lal v. 
Muha7n77tad Husaui Khmi (/. Z.. i?., 5 All.j 
Bishe7t Dayal v. Udit Naram i/, A B., 8 All.y 
486), Ra77i Sidh Pa7ide v. Balgobhzd ( 7 . Z. Z., 9 
AIL, 158), Rae Maui ck Cha7td\\ Beharee Lal (A\- 
VV, P,H, C, Rep,, 1S70, p. 263), Deojitw Piiafn- 
bar {!. Z. Z., i All,, 275), Tal/by v. The Official 
Recover (Z. Z., 13 Afp, Cas ; 523) and Tad 77 iau 
V. D. Epmeuil (Z. li., 20 Ch. D., 758) referred 
to. Shadi Lal v, Thakur Das and others. 

[x-eo 

ss. 23 & ZO,-— Horse 7'acmg-- Bel,] Where a 
person who had lost a bet on a horse-race request- 
ed another to pay the amount of such bet, agree- 
ing to repay him, and the latter paid such 
amount, held that the money so paid was re- 
coverable from the person for whom it was paid, 
the consideration for the _ agreement not being 
unlawful within the meaning of s. 23 of the Con- 
tract Act, 1872, and the agreement not being one 
by way of wager, within the meaning of s. 30 
of the same Act, Hmektv, Fitch {24 Z./. C, P, 
122 ) \ K7iight V , Ca7Hbers, (24 Z./.C.Z. 121) » 
Jessopp, V. LtUwyche, {loExch,, 614) and Beesion' 
V. Beesi07i (Z. R„ i Ex, A, 13) referred to. 
Pringle v, Jafar Khan. 

[iii-es 

s. Z 7 Pz'ivity,] The firm of Z Z? transfer- 
red its business with ail its demands and liabi- 
lities, as shown by its books to the firm of G D, 
At the date of this transfer the firm of P D was 
‘ indebted to a firm called J M and KM, The 
debt was not shown by the books of the firm of 
P p, and the firm oi G D did not know ot its 
existence. Subsequently to this transfer and 
with reference thereto the firm of J M sued G 
D for such debt. Held that there was no con- 
tract between the defendant and the plaintiff by 
which the former undertook to pay any debt due 
from the old firm to the ^latter. That the suit 
therefore could not lie. Jit Mal and another 
V, Goktjl Das. 

[ 1-62 

ss. 42 & 4,5.— Held by the Full Bench (Mah- 
mood, J., dissenting) that when, upon the death 
of the obligee of a money-bond, the right to 
realize the money has devolved in specific shares 
upon his heirs, each of such heirs cannot main- 
tain a separate suit for recovery of his share of 
the money due on the bond. Kandhiya Lal 
. Chandar and others. 


[V-S 4 
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s. 68 — In September 1871. C mortgaged by 
conditional sale his occupancjjt holding to S Jh 
In 1879 B took foreclosure proceedings against 
C, and having done so, brought^the present suit 
for possession of the land. The suit was resis- 
ted by A Py the zemindar^ on the ground that 
the occupancy right was not transferable. Held 
that after Act XVHI of 1873 came into force the 
contract of conditional sale became void for 
illegality under s. 56 of Act IX of 1872 and the 
circumstances that the contract had been enter- 
ed into before Act XVI 1 1 of 1873 became law, 
could not give S B 2i right to foreclose after the 
Act came into force. Sura; Bakhsh and 
OTHERS V, AjUDHIA PrASAD. 

[iv-ieo 

S. 60 --Appropriatmi of fayment.l Certain 
persons engaged in the manulacture of indigo, 
and requiring money for such manufacture, hy- 
pothecated to A and B an indigo factory and its 
appurtenances together with the indigo crop of 
the following season, and the deed provided 
that the mortgage-money should be paid on 
demand with certain interest, and that all pay- 
ments made by the mortgagors should go first 
towards satisfaction of the interest, and the ba- 
lance credited to principal. The mortgage tran- 
saction was throughout conducted by A alone, 
but both mortgagees contributed half the amount 
advanced. It was agreed that the proceeds of 
the crop hypothecated should be sent to Ay and 
transmittea by him as agent for the mortgagors 
to Calcutta for sale in the market ; and it appear- 
ed that at the time of the advance one main 
object of A was to make it certain that the indigo 
should be transmitted to Calcutta through him, 
and that the deed was executed for the purpose 
of preventing the mortgagors from disposing 
of the crop in any other way. The indigo 
was accordingly sent to Calcutta through 
and its price was from time to time sent to and 
received by him from the broker. Between the 
dates the mortgage and the first of such re- ^ 
ceipts, A made, on his own account, further ad- 
vances to the mortgagors ; and the arrangement 
was that as against these advances the cash 
received by him was to be applied. In a suit by 
A and B to enforce the mortgage, the defen- 
dants having pleaded payment , — held that A's 
receipt and payment to himself of the moneys 
received by him as the price of the indigo must 
be regarded as payments by the mortgagors to 
him on account both of the mortgaged-debt and 
of the subsequent advances ; and that his power 
to appropriate such payments to either the for- 
mer or the latter debt was not affected by the 
circumstance that he had associated B ivith 
him in advancing the mortgage-money, or that he 
alone had acted as the mortgagor’s agent in re- 
ceiving the price of the indigo. PMd that the 
terms of the mortgage-deed and the circum- 
stances in which it was executed, the relations 
of the parties, the fact that the very thing which 
was to be handed over to A was to begiveu as" 
part security for the debt, the mode in which 
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the indigo was consigned to him for transmis- 
sion to Calcutta, and the fact that at the time " 
when its price was realised it had passed away 
into the hands of purchasers and that A could 
not have supposed that he had any charge or 
lien upon it in their hands, constituted circum- 
stances, within the meaning of s. 60 of the 
Contract Act (IX of 1872), indicating that the pay- 
ments were to be applied to the mortgage-debt, 
and the option of approgriation therefore did 
not open up to the mortgagees as it might other 
wise have done. Banar'si Das v. Mahamni Kuar 
(/, L. Bmy 5 All.y 27) and Bansi Dhar v. Sant 
Lal{!. L. R.y 10 All.y 133) referred to. Bansi 
Dhar v. Akhay Ram and others. 

[X-82 

(2). Inierestl] This was a suit on a 

bond, dated the 28th June, 1878. The suit hav- 
ing been V>rought more than three years after the 
dale of the bond, would clearly have been barred 
by time but for an admitted payment of Ks, 50 
made on the 21st July. 1878, by the defendant 
obligor. The plaintiff alleged that the money 
had been paid to him as interest on the bond- 
debt and lie was therefore entitled to compute 
the period of limitation from that date under 
s. 20 of Act No. XV of 1877. The defendant on 
the other hand contended that the sum had 
been paid on account of the principal of the bond- 
debt, and s. 20 therefore could not apply. The 
fact of the payment of this sum was endorsed on 
the bond but it was not stated that the payment 
was made on account of interest. Held that 
under s. 60 of the Indian Contract Act the credi* 
tor had a discretion to appropriate this payment 
either to the principal or the interest of his 
debt. It was lor the debtor to show that he had 
acted in such a way in respect of this payment 
as to limit this discretion ot his creditor. There-' 
being no such evidence the suit wixs not barred 
by time. Nirpat v, Skadi, 

[1118 

{l).~B. 62 .---'Guard/an--Fraud.] A certificated 
guardian e.'cecuted on behalf of her minor son, a 
bond in lieu of former bond whereby Rs. 669 
was secured with interest at 6 per esniy and, in 
case of default, 2&,per ce?it per a 7 munu The 
second bond acknowledged Ks. 1,650 principal 
with interest at Gpercejit as due upon the first. 
In defence to a suit upon the second bond, the 
obligor pleaded that this sum had been wrongly 
acknowledged, inasmuch as at the time when 
that bond was executed, the obligee had waived 
his right to interest on the first bond at a higher 
rate than 6 per cent. Held that there being no 
allegation that the obligor, when she executed 
the bond in suit, was misled, deceived, or defraud- 
ed in any way, the plea could not be allowed, 
Bhup Singh and others a/. Jagar Nath, 

[vm«44 

(2) Novation — Suit on superseded con- 

tract.l^ Held that where an oral contract had 
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been superseded by a written one a suit based 
on the former and not on the latter was not 
maintainable. Birch 2/, Gautier. 

[11-156 
(a)- 


sued ^ for Rs. 2,200, the instalments then due 
under a bond dated in 1866. The suit was com* 
promised whereby admitted that he owed 
appellant, Rs. 5,500 and agreed to a decree being 
given against him for Rs. 2,200 with costs and 
that the balance should form the subject of a 
bond to be executed within eight days. ^ paid 
Rs. 2,200 and cost under the decree thus framed. 
Some ten years after, yi brought the present suit 
against B in which he claimed instalments under 
the bond of 1866, alleging that B did not execu- 
te the bond agreed to in the SulalmamaJu 
Held that the bond of 1866 having been super- 
seded by the stilalmai/iah the suit was not 
maintainable. Pahlawan Singh v, Sardar 
S iNGH. 

[11-167 


( 4 )- 


•On 


the 27th February, 1S75, A gave B a bond for 
Rs. 200 promising the same with interest at 
Re. i-S Mr cent, per mensc?n within two years on 
the 24th December, 1S79, an endorsement was 
made on the bond in the following terms:-— Re- 
ceived Rs. 40 in part-paymeiii of the principal 
amount; in future no interest will be charged 
if the balance is paid in one year, but if it is not 
paid m one year interest will be charged at 
per cent, per 77 i£mem on the sum which re- 
remams unpaid. Held that the endorsement 
amounted to a novation of contract and B was 
therefore not entitled to sue on the bond 
Muhammad Shah and another v, Sarsuti. 

[III-254 

( 5 ’'— Where 

accounts between a creditor and his debtor 
very stated, the latter gave the former a bond 
for tiie b^ance found due by him to the credi- 
tor ; held that the creditor was precluded from 
subsequently suing on the accounts stated 
lor the balance which had been found due 
Sirdar Kuar and another v, Chandrawati* 

AND ANOTHER. * 

LII-51 



respondents took from the appellants, his obli- 
gOTS under tnree former bonds, a new bond, b'v 
which the amounts due under the old bond« 
were consolidated, and a further advance ol 
Ks. 02 m cash was made. The appellants subse- 


i ne responaents pursuec 
their remedies under the Registration Act up U 
s. 73; but without succLs 
bond, they now sued 
bonds, and to recover the Rs. 6 ; 


ACT 1:5 OP 1872 , s. 62 —(co?dmued,) ’ 
advanced in c^h. Held thsit under the circurn** 
stances there had been no “ novation” nor, as 
the suit was tiot on the new bond, had the 
principle laid down in Bhagwait Smgh v. Khu- 
da Bakhsh (/. L. R.t 3 AIL, 397) any reference. 
Mahabir Rai and others V, Debi Dial and 

OTHERS. 

[1-98 


— jTZ 

i lent Rs. 85 to 2> on a pledge of moveable pro- 
perty. D repaid H Rs. 40 and at the time of 
repayment acknowledged orally that the balance 
of the debt Rs. 45 was still due by him. It was 
agreed between the parties at the same time 
that D should give H a promissory note for 
such balance and that such property should be 
returned to him. Accordingly Z> gave H a pro- 
missory note for Rs. 45 and the property was 
returned to him. H subsequently sued D on 
such acknowledgment ignoring the promissory 
note which being insufficiently stamped was 
inadmissible in evidence. Held that the exis- 
tence of the promissorjr note did not debar H 
from resorting to his original consideration nor 
excluding evidence of the oral acknowledgment 
of the debt. Hira Lal v. Data Din. 

[1-144 

(«), _Xhe 

plaintiff in execution of his decree arrested one 
of the retainers of the Maharaja of Betia. On 
that the Maharaja requested the plaintiff to dis- 
charge his servant from arrest offering to pay 
the amount of the debt. The Maharaja execu- 
ted a promissory note in favor of the plaintiff 
and the plaintiff' released the servant ; but the 
promissory note was not stamped. This suit 
was brought by the plaintiff to recover the 
amount of the decree againstthe re-presentative 
of the Raja on the contract. The Court below 
dismissed the suit holding that the action could 
not be maintained without the note being put in 
Evidence and the plaintiff was prohibited by the 
Stamp Act from putting it in evidence. Held 
that the suit could be maintained apart from the 
note. The note was only a collateral security 
for the fulfilment of the promise made by the 
Maharaja. Gobardhan Das v. The Maha- 
raja, OF Betia. 

♦ [VII-49 

(I), s. 65 . — ilf i? contracted with M and 
H L for the purchase of two houses from them 
and agreed to pay Rs. 500 as earnest money* 
Instead of paying the earnest money he made 
over halves of currency notes for Rs. 500, re- 
taining the other halves himself. Subsequently 
M R brought a suit for specific performance of 
his contract ; but his suit was dismissed, and 
the decree dismissing the suit was ultimately 
affirmed by the High Court. After this M R sued 
N iM and H L for recovery of the half currency 
notes which he had made over to them. Held, 
on a finding by the lower appellate Court, that 
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AC!¥ IX OF 1872, s. 6 S.~[C 0 )tiiKue<l.) 

the half notes had in fact been made use of by 
the defendants in lending money, that the defen- 
dants had received an advantage within the 
meaning of s. 65 of Act No. IX ot 1872. Hin- 
GAN LaLj V . Mansa Ram. 

[XIV-157 

(2) Heid that a mortgage by a certi- 

ficated guardian of a minor of the minor’s pro- 
perty without first obtaining the sanction of the 
Court under s. i8 of Act XL of 1858 was not ab- 
solutely null and void so as to entitle the minor 
to the property without first making any resti- 
tution to the mortgagees for money spent for 
the benefit of the minor. S. 65 of Act IX of 1872 
was applicable to such cases, Girraj Bakhsh 
V , Kazi Haimid Ali. 

[7*11-62 

S, necessary to be made by the 

lender^] A plaintiff who has advanced money 
to relieve the necessities of a minor must make 
all reasonable inquiries as to the facts of such 
necessities, and having made such inquiries and 
reasonably eiitertaning a bona fide belief in the 
existence of such necessities he can advance his 
money in safety, even the sum borrowed by the 
guardian ujion the security of the minor’s estate 
is not in point of fact used for his necessities or 
his benefit. On the other hand a plaintiff who 
lends money without such inquiries cannot 
thereafter successfully have recourse to the 
minor’s estate for the satisfaction of the debt— 
Hanunian Perskad Pandey v, Bahooee Mmtiraj 
Kunzvari (6 Moo. L A.^ 393) referred to. 
Kandhia Lal, V , Muna Bibi, 

[XVII-220 

(I), ss. 69 «& 70 . — Government Revenue — 
Paynie 7 ti for a persoft bound U 7 tdcr contract to 
pay]. A,^ X and V severally owned certain 
shares of certain villages. B instituted three 
suits against them in respect of their shares.* 
These suits were disposed of on the 3rd April, 
1880, in accordance with an arbitration award, 
whereby it was decided that possession should 
he given of the shares to B from the rabi of 
12S7 Fasti and that he should be liable for the 
Government revenue for the r-abi 1287 Fasti, 
B took possession «f the shares accordingly but 
did not pay the Government revenue. As mu- 
tation of names had not been eftected the Reve- 
nue authorities called upon A to pay the reve- 
nue and on her property being attached she 
paid the same on the loth April and 21st August, 
18S0, She then brought this suit against B to 
recover the money so paid. Hetd ihdX the suit 
was not maintainable as the payment had not 
been made at the request express or implied of 
the defendant. Chunia v, Kundan Lal. 

[11-160 




share of a mahal^ arrears of Government revenue 


ACT IX OF 1872, ss. 69 & m.^iconiinued.) 
being due in respect of the whole mahal, was 
sold in execution of a decree. The existence of 
the arrears was notified at the time of sale, The 
title of the purchaser to the share vested from 
the date of the sale, Act X of 1877, s. 316, being 
in force at that date. The Collector attached and 
realized the amount of the arrears out of the 
surplus sale-proceeds. Held that, inasmuch as 
at the date of the realization of the arrears out 
of the surplus sale-proceeds, the purchaser was 
the proprietor of the share, and it and he were 
responsible under s. 146 of Act XIX of 1873 (N.- 
W. P. Land Revenue Act) for the arrears, the 
payment of the arrears out of the surplus sale- 
proceeds must be regarded as a payment mfide 
in invitum by the judgment-debtor for the pur- 
chaser, and the judgment-debtor was entitled to 
be reimbursed by the purchaser. Ram Chan0 
AND ANOTHER V, FaTEH CHAND AND OTHERS. 

[III-240 

Paid by vend eei\ On the 

date of the purchase of a revenue paying estate 
there were arrears of revenue due. The instru- 
ment of sale was silent as to the party liable 
to pay such arrears. The purchaser was com- 
pelled to pay such arrears. Held^ that the pur- 
chaser could not recover the money so paid from 
the vendor. Dost Muhammad v, Ahmad All 

[III-210 

(4) , — Paid by tresspasser,] B^ 

who was in wrongful possession ol land which 
by right belonged to A, collected rents and paid 
the Government revenue. K eventually estab- 
lished her title to the property, obtained posses- 
sion, and recovered the rents from the tenants, 
and B was obliged to refund the same. Subse- 
quently B sued K to recover the sum which he 
had paid on account of revenue, field that the 
claim did not fall within the provisions of ss. 69 
and 70 of the Contract Act, and the fact that the 
plaintiff had been a loser by his wrongful act, or 
that the defendant had been benefited by the 
payment he made, would give him no right of 
action against her. Tiliick Chasid v. Souda- 
mini Basi (/. L A., 4 Cak,^ 566) referred to. 
BiNDA Kuar V, Buonda Das.' 

[V-176 

( 5 ) , Mortgagee., pend mg attachment, 

payf7ig off the attacking creditor I\ B gave A a 
bai-bikwafaxmxig^g(^ of certain land then under 
attachment in execution of a decree, dated the 
7th March, 1875. The attachment during the pen- 
dency of which the mortgage-deed was'executed 
terminated on the 29th August, 1874. On the xSth 
June, 1S80, fresh proceedings in execution of the 
decree were commenced and the land was atta- 
ched on the 30th June, and 20th November, 1880, 
was fixed for sale of the property. To save the 
property from sale A paid up Rs. 96*8, the sum 
due under the decree. This suit was brought 
by A to recover this sum from B. He .J:f?hed 
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ACT IX OF 1872 , ss. 69 &. 10 ,---{contznued.) 
upon s. 69 Contract Act. Held that as the attach- 
ment during the continuance of which the deed 
was executed terminated on the 29th August, 
1S79, and the expected sale of the 2otli Novebmer 
of 1880, under a subsequent attachment of the 
i8th June, 1880, could not have prejudiced the 
deed under s, 276, C. P. C., the plaintiff was not 
interested in the payment of the money and can- 
not recover it from the defendant. Ram Prasad 
AtiD ANOTHER V. SaLIK RaM SiNGH AND OTHERS, 

[ 11-210 

( 5 ) Payment dy person 7zoi interest- 

ed.] The widow o£Da separated Hindu, hy- 
pothecated certain immoveable property which 
had belonged to her husband. The immediate 
reversioners to Z>’y estate were his nephew 
Sf and the three sons of his brother O, After 
the widow's death, the mortagagee put his bond 
in suit, impleading as defendants 5 , two of 
four sons, and the three sons of O. Only the three 
last mentioned persons resisted the suit ; and 
the mortgagee obtained a decree directing the 
sale of the mortgaged property in satisfaction 
of his claim. From the operation of this decree 
vS was wholly exempted, and his sons were 
made liable only to pay their own costs. Before 
any sale in execution of the decree could take 
place, the sons of S paid the amount of the 
decree into Court, thus saving the property from 
sale. They subsequently sued the sons of O 
for contribution in respect of this payment. It 
ivas found that, at the time when the payment 
was made, was a member of a joint Hindu 
family with the defendants, and that his sons, 
the plaintiffs, had, at that time, no interest in 
the property by transfer from him. Held that 
at the time of the payment the plaintiffs could 
not properly be regarded as in the position of 
co-mortgagors with the defendants, so as to have 
an equitable lien upon the property they had 
saved from sale ; that it was not a case of a pay- 
ment which the defendants were bound to 
make in which the plaintiffs were interested 
within the meaning of s. 69 of the Contract Act ; 
and that therefore the fiction of an implied re- 
quest by the defendants to the plaintiffs to make 
the payment could not be imported into the case 
and the plaintiffs were not entitled to contribu- 
tion. Held also that there was no such relation- 
ship between the parties as would create or 
justify the inference of any right in the plaintiffs 
to look to the defendants for compensation, so 
as to make s. 70 of the Contract Act applicable ; 
and that if the plaintiffs, as mere volunteers, 
chose to pay the money not for the defendants 
but for themselves, they could not claim the 
benefits of that section. The principle of the 
decision in Pa7tcha?7i Singh v. Alt Ahmad (/. 

Z. i?., 4 AU.^ 58) has been recognized and pro- 
vided for in the Transfer of Property Act. By 
the use of the word •* lawfully” in s. 70 of the 
Contract Act, the Legislature had in contempla- 
tion cases in w^hich a person held such a rela- 
tion to another as either directly to create cr 


ACT IX OF 1872 , ss. 69 & 10 .—{conUmied . ) 
reasonably to justify the inference that by so^rne 
act done for aijother person, the person doing 
the act was entitled to look for compensation to 
the person for «ivhom it was done. Ratn Tuhul 
Singh V. Plsseswar Lai Sahu [L. R.,2 I, A., 
13 1) referred to. Chedi Lal and others v. 
Bhagwan Das and others. 

[ix-e7 

(7) Money Spent on point la7idl\ 

Held that one of two joint owners of a grove 
who without the permission of the other, spends 
money in repairing the 'whole grove, cannot, in 
the absence of a contract to that effect, recover 
from the other joint owner half the amount so 

. spent, unless the case falls within the provisions 
of ss. 69 & 70 of Act IX of 1872, Muhammad 
I Nizamuddin Khan v, Hira Lal. 

[X -121 

(8) Person efijoying be 7 iefit of no 7 i- 

graiuitous paymentl] B sold certain immove- 
able property to one of the terms of the 
agreement of sale being that A should retain 
a portion of the purchase-money, and therewith 
pay the amount of a simple decree for money 
against B held by C. A failed to pay the amount 
of Os decree, and B therefore sued him for the 
balance of the purchase-money, and obtained a 
decree. In the meantime C had the property 
attached in execution of his decree against 

A thereupon paid the amount of Os decree. 

B subsequently took out execution of his dec- 
ree against A for the balance of the purchase- 
money and A paid the amount of the decree, A 
then sued B to recover the amount which he 
had paid in satisfaction of Os decree against B, 
Held that A was entitled, under s. 70 of the Con- 
tract Act, 1872, to recover such amount, B hav- 
ing enjoyed the benent of the payment, and the 
same not having been intenaed to be gratui- 
tous. Semble that the case came within the pro- 
visions of s. 69 of the Contract Act and of the 
.principle laid down in Dttli Chand v- Ratfi 
Kiske 7 t Sitigh, (/. L, i?., 7 Calc., 648.) Ajudhia 
Prasad v,' Bakar Sajjad and others. 

[III -79 

(9), Certain 

property was put to auction in execution of a 
decree by the Collector. ^Plaintiff applied to 
take a lease of the property for a certain term 
and offered to pay a sum of money which was 
sufficient to satisfy the decree. The money was 
paid and the decree satisfied but by some mis- 
take or other the lease to the plaintiff was not 
granted. Consequently plaintiff has brought this 
suit against the judgment-debtor for the money 
which he had paid. Held that as the money 
was not paid gratuitously and the judgment- 
debtor had benefited by the payment he was 
liable for the money. Murlidhar Bhikhx. 

[v-2ia 
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ACT IX OP lB72BB*69Sc70.--‘{conimued,>^ 

(10). One 

A, the owner of certain property, mortgaged it 
to G P for Rs. 15,000. Subsequently he made 
a gift of all his estate, including the mortgaged 
properties in the following proportions : — One- 
fourth to K H (plaintiif); one-fourth to L H\ and 
half to represented in the present suit by 
his widow H B (defendant). After the death 
of G P, the mortgagee, sued K H^L H and 
H B on his mortgage and obtained a decree for 
sale. Before any steps were taken in execution 
K H deposited in Court Rs, 3,660 praying that 
the amount be accepted in satisfaction of the 
lien upon his share of the mortgaged property 
and the same be exempted from auction-sale. 
This application was opposed by the decree- 
holder on the ground that his decree was against 
the whole of the mortgaged property. The 
money was taken by him and credited in part- 
satisfaction of the whole decree. Subsequent- 
ly, for the balance two of the mortgaged villages 
were sold and the decree satisfied. The pre- 
sent suit is brought by the plaintiff to recover 
from the defendant, Rs 2,105-15-6, the propor- 
tion of the Rs. 3,660 which the defendant as 
donee of half the mortgaged property was bound | 
to recoup him by way of contribution. Held \ 
that as the payment was not meant to be gratui- 
tous and as the defendant enjoyed the benefit 
of the payment the suit was maintainable under 
s. 70 of the Contract Act, Khairat Husain v, 
Haidri Begam, 

[VIII-10 

( 17 ). ^ A, Es 

nephew, thinking thathewms entitled to succeed 
to his uncle’s share of a certain village, paid the 
amount of a decree held by one X against B in 
execution of which such share had been notified 
for sale. It having subsequently been declared 
in a suit that he was not the heir, A brought 
this suit against B to recover the money. Held 
that the payment made by A was a purely volun- 
tary and gratuitous one and as such could not ' 
be recovered. Sections 69 and 70 of Contract 
Act have no application. Sumer Singh v, 
Shib Lal. 

[11-149 

s. lO.—Consideraiwn,} 

See s. 2 No, 1. 

(1) Breach of Co 7 ziracf‘^Saie— Ven- 

dor entitled to retai 7 i deposit'] Held that where 
a contract for sale goes off by default of the pur- 
chaser, the purchaser cannot recover any deposit 
which may have been paid by him to the vendor 
ill pursuance of the contract. Ex-porie Bar 7 'eU^ 
In-re Parnell {L. R., 10 Ch, App., 512) and Howe 
•Z/: Smith {L; ic,, -27 Ch. D,] 89) referred to. 
BiSHAN Chand V. Radha Kishan Das. 

[XVII-I23* 


ACT IX 1872 , s. ^S.-iconiinned.) 

<2). y — Measure of damages.] In the case 

of a sale, if the purchaser does not perform his 
part of the contract he is liable in damages to 
the seller, the measure of damages ‘being the 
difierence between the contract price and the 
price which the seller could have obtained for 
the article at the time of the breach of con- 
tract. Prag Narain V. Mul Chand and 

OTHERS. 

[XVII -150 

(3) . Xhe 

non-appljeation of clause {a) of s. 34 of Act 
No. XII of 1881, to a ^‘the/eadar” does not exempt 
the thekadar from his liability under s. 73 of 
Act No, IX of 1S72. Hence where a thekadar 
makes default in payment of his rent he is ' 
liable to be charged with interest on the sums 
due up to the date of payment. Ghanshiam 
Singh v, Daulat Singh. 

[XVI ~55 

(4) , Jq keep premises in good repair.] 

Tnis was a suit for compensation for breach of 
a contract to keep a house in a pi*oper state of 
repair. The plaintifi' alleged that he and his 
family suffered from fever in consequence of 
the unhealthy state of the house and that his 
property had been damaged and destroyed in 
consequence of the house not being water- 
tight and leaking during the rains. He claimed 
the following sums Rs. 124 lees for medical 
attendance on himself and family ; Rs. 25 che- 
mists bill ; Rs. 38 nurse’s wages ; Rs. 12 tuning - 
a piano damaged and put out of tun'etjylea^age 
from the roof ; Rs. 30-0-9 damages and loss of 
articles of furniture ; Rs. 7-8 loss of poultry des- 
troyed by exposure to water from leakage. The 
lower Court decreed the claim in toto. Held 
as to the first item that it was clear from the<t- 
medical evidence that the illness was not pro-nc 
ximately due to the state of the house though - 
it was aggravated by it. This point of the 
claim therefore cannot be maintained. In 
regard to the other items there had been no 
proper inquiry or determination. Any damage 
properly due to the leakage might be recovered. 
The case was therefore remanded for a re-trial. 
Forbes v. Ram Sahai and others. 

[III- 46 . 

(5) , — — — Measure of damages — Post diem 
interest^] A suit was brought in 1884 upon a 
hypothecation-bond executed in April, 1875, hi 
which the obligors agreed to repay the amount 
borrowed with interest at Re. 1-8 per cent, per 

in June of the same year. There was 
no provision as to payment of interest after due 
date. The bond specified certain property as 
belonging to the obligors and contained the 
following provision “Our rights and property 
in the aforesaid tah-ika Rajapur shall remain 
pledged and hypothecated for this debt.” Inter- 
est was claimed in the suit at the rate of Re. 1-8 
perce 7 tt, per mensem as well for the period 
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ACT IX O'F 1872, s. 

after as for the period before the due date of 
the bond. Held that although ca.ses might 
arise in which a jury or a Judge might refuse 
to give a plaintiff' any interest, 2* <?., damages, 
post diem^ at all, the circumstances would have 
to be of a very exeptional character, as, for 
example, where the interest contracted to be 
paid before due date was exorbitant and ex- 
tortionate. Cooke V. Fowler {L. R H. L \ 27) 
referred to. Held that in determining the amount 
oi damages the question whether the plaintiff 
has unnecessarily delayed bringing his suit, and 
so allowed his claim to mount up to a^sum far 
in excess of the principal money originally ad- 
vanced, may be taken into consideration as a 
reason for not making the original rate of inte- 
, rest the basis on which to assess such damages. 
Juala Prasad v. Khu7na7i Shigh (/. L.R. . 2 AlLt 
617) referred to. The principle upon which the 
obligee of the bond may recover interest after 
due date does not rest upon any implied con- 
tract by the obligor to pay such interest, but 
proceeds upon the breach of contract which has 
taken place by reason of the non-payment on 
due date, and the reasonable amount to which 
the obligee is entitled for such breach. The de- 
cision of the question by what standard the da- 
mages should be measured must depend in each 
case upon its special circumstances. Bishen 
Dayal and others V, Udit Narain. 

[VI-216 

{fi), This 

was a suit based upon a bond for a sum of 
Rs. 3,000 with compound interest at the rale of 
% per cent, ■perm ens 0771, and simple interest 
at the rate of S as. per ceiit. per77iense77t^ byway 
.of damages from the due date up to the date of 
realization. The bond in suit expressly pro- 
^ vided for compound interest but there was no 
stipulation for interest post die7?i. The Court 
of first instance, holding that the stipulation 
as to compound interest was penal, dismissed 
the claim as to Rs. 524-9-0 interest claimed by 
way of damages. Held that the amount of in- 
terest claimed by way of damages was reason- 
able. The w’hole of the plaintiff’s claim must be 
decreed. LalU v. Ram Prasad {I. L R.^ g All , 
74) andPis/ien Dayal v. Udit Narain (/. Z. i?., 
S AIL, 4S6) referred to, and approved. Bihari 
V, Zalim Rai and others. 

[VIII-220 

(7.) The 

appellants sued the respondent on two bonds. 
In the first it was provided (i) that the respon- 
dent should pay the principal amount within 
two years at Rs. 2 per cent, per 7ne7isem ; 
(ii) that such interest should be paid every six 
mouths ; (iii) and that in case of default in pay- 
ment of the same, the appellants might at once 
claim the amount of the bond. The second 
bond differed from the first only in this respect 
that in the third clause it contained a further 
provision that in case of default compound in- 


ACT IX OF 1872, s. 7S -(continued,) 

^erest shogald be payable. The question was to 
\yhat amount of interest the appellants were en- 
titled. Held thit the appellants were entitled to 
interest for the periods after the bonds became 
due at the rate payable before that date 
Rs. 2) and such rate should not be reduced be- 
cause they had not availed themselves of their 
right of suing when default occurred ; and that 
they were entitled to recover in respect of the 
second bond compound interest at the rate 
agreed upon. Baldeo Pandey v. Gokul Rai 
(/. L, R.i AIL, 603) followed. Chammi Lal and 
another V. Ganesh Kuar. 

[III-35 

(S) . Where 

a bond made no privison for diem interest, 
but did provide for interest at 12 pet cent, up to 
due date. Held that in giving a decree for dam- 
ages for non-payment at due date the Court 
was by no means bound to adopt the rate of in- 
terest named in the bond, though, when the in^ 
terest in the bond was reasonable, it might be a 
fair guide for the rate to be allowed as damages. 
Rajpati Singh v, Kesh Narain Singh and 
others. 

[X-149 

(P). The 

appellants held a bond bearing date the iSth 
February, 1878, executed by the respondent, 
whereby the latter covenanted to repay the 
principal, with interest at the rate of 24 perce 7 if. 
per an7iU7n on the 4th June, 1879. After the 
latter date, the bond made no provision for the 
payment of interest. Under these circumstances 
the lower Courts fixed the interest at 12 per ce 7 it 
per a7mu77t. Held that there was no reason 
for interference with the decision of the lower 
appellate Court. Narain Jati v. Dalip Misr. 

[VI>135 

(10.) Damages 

^ given after the due date of a mortgage for non- 
' payment of the principal money upon the due 
date, are damages tor breach of contract, and 
not ijiterest payable in performance of a con- 
tract. Bhagwant- Singh v, Daryao Singh 
AND others. 

[IX-165 

(1.) s. 74. — Siipnlaiio7t to pay ifiierest m 
case of default- Pe7ialtyl\ Held that a covenant 
by a m.ortgagor to give possession over the mort- 
gaged property to the mortgagee and in case of 
default in giving possession to repay the mort- 
gage-money with interest at 24 per cent, per 
7 ne 7 tse 7 n was not of a penal character. Dharam- 
SiNGH V. Hardeo Singh, 

[11-43 

(2) — ; The 

obligor of a bond promised therein^ to pay the 
amount on a certain day, 'without interest, and, 
if he made default, to pay the amount with 
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ACT IX OP 1872, s. 1 A- {continued. ^ 
interest at the rate of Rs. 2 per cent pBrmensem^ 
Heidi in a suit on the bond, tl:^t such interest, 
was not penal in its character, but contract in* 
terest, the liability to pay whifli was not made 
contingent on any breach of any part of the con- 
tract, and therefore should not have been re- 
duced. Kunjbehari Lal V. Ajudhia Prasad 
AND OTHERS. 

[III-210 

Mayaram V, Naubat and others. 

[v-e2 

(3).-; The 

bond in suit provided that the obligor would 
repay the principal sum borrowed. Rs. 3,000, 
with interest at 1% per cent, per mensem 
within one year, that if the obligor should pay 
the obligee any thing within the term of the bond 
such payment should be appropriated to the 
satisfaction of the interest due to the date of 
such payment, and the balance, if any, to the 
principal sum ; and that whatever interest should 
be due on the expiration of the term of the bond 
should be added to the principal and interest | 
should be chargeable on it annually, and the 
obligor should pay compound interest to the 
date of the satisfaction of the debt at the rate 
of Re. 1-8 per cent per mensem. Hdd that the 
interest agreed to be paid was not in the 
nature of a penalty and the obligee was entitled 
to recover interest as stipulated in the bond. 
Sarju Prasad v. Beni Madho. 

[III-208 

(4). Where 

in a contract under which interest is payable it 
is agreed between the parties that if such interest 
be not paid punctually the defaulter shall be 
liable to pay interest at an enhanced rate from 
the time when interest first become payable 
under the contract, such agreement does not 
come within s. 74 of Act IX of 1872. Banke 
Behari and others V. SuNDAR Lae and 
OTHERS. 

[XIII-130‘ 

Darjan Singh v, Muhammad Abdul Ali 
Khan. 

[VI-31 

Sham Lal Banni Beg am. 

[11-95 

Banwari Das v. -^VIuhammad Mashiat and 

OTHERS. 

[VII-254 

Karain Das and others v. Chait Ram and 

OTHERS, 

[IV-19 

Per contra, 

Khurram Singh v, Bhawani Bakhsh. 

[1-8 

Kharag Singh v. Bhola Nath and others. 

[1-102 


« 

ACT IX OF 1872, s. lA.-^iconiinued.) 

Ram Lal v, Sadasukh and others. 

[IV-280 


Narain Das and others v, 

OTHlRS. 


Chait Ram and 
[IV-19 


(5). Where 

in a contract under which interest is payable it 
is agreed between the parties that if such in- 
terest be not paid punctually the defaulter shall 
be liable to pay interest at an enhanced rate 
(whether from the time of default or from the 
time when interest first became payable under 
the contract) such agreement does not corne 
within s. 74 of the Indian Contract Act, and is 
to be construed according to the intentions of ^ 
the parties as expressed therein, and not as a 
stipulation for a penalty. Such agreement is to 
be enforced according to its terms, unless it be 
found to have been, when made, unconscionable 
or fraudulent The English doctrine of penal 
stipulations as applied to such agreements con- 
sidered and not followed. Banke Behari and 
OTHERS V. SUNDAR LaL AND OTHERS. 

[XIII-130 


(!>).- 


-In 


a bond it was provided that if the obligees were 
compelled to sue thereupon, the obligor should 
pay interest subsequent to the institution of 
the suit at the rate of 12 per cent pet annum. 
Held that the plaintiff ('obligee) was entitled to 
get interest at the rate of 12 per cent, up to the 
date of the decree. Kashi Nath and others 
V. Gajrajmati. 

[III-171 


(7). —In 

this suit for money on a bond the lower Court 
awarded interest at 2 per cent, to the plaintift • 
up to the date the bond became due.^ As to 
interest post diem, there being no specific stipu- 
lation the Court reduced it tromRs. 2 to Re. x 
per cent. Held that as the defendant had con- 
tracted to pay Rs. 2 per cent, as interest and as 
it was not a case of penalty the Court had no 
power to reduce the interest. Interest at Rs. 2 
percent, should therefore be allowed. Puran 
Mal V. Jadaun Singh. 

[IV-40 

The 

High Court as a Court of equity possesses the 
power exercised by the Court of Chancery of 
granting relief in cases of such unconscionable 
or grossly unequal and oppressive bargains as 
no man of ordinary prudence would enter into, 
and which, from their nature and the relative 
positions of the parties, raise a presumption of 
fraud or undue influence. The principles upon 
which such relief is granted apply to contracts 
in which exceedingly onerous conditions are 
imposed by money-lenders upon poor and igno- 
rant persons in rural districts. The exercise of 
such power has not been affected by the repeal 
of the usury laws. Chesterfield v, Janssen (1 
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White and Tttdors leading cases in equity^ 
editmt 541 ; 2 Ves 155) GRorkev. Bolin^broke, {L. 
R,, 2 App» Cas. 814) Earl of Aylesfordv Morris^ 
{L, R.j 8 Ck. App 484) Nevill v. Smiling^ \L. i?., 
XV. Ch. D. 679)* Beynon v. Cook^ {L. R ^ 10 Ch. 
App. 389) referred to. An illiterate kurmi in the 
position of a peasant proprietor executed a mort- 
gage-deed in favor of a professional money-lender 
to whom he owed Rs. 97 by which he agreed to 
pay interest on that sum at the rate of 24 percent 
per annum at compound interest. He further 
agreed that dharta or a yearly fine, at the rate of 
one anna per rupee, should be allowecf to the 
mortgagee to be calculated by yearly rests. It was 
also provided that the interest should be paid 
. from the profits of certain rnalikana land of the 
mortgagor, and that if the interest were not paid 
for two years, the mortgagee should be put in 
possession of this land. As security for the debt, 
a six pies zamindati share w^as mortgaged for 
a term of eleven years. The effect of the stipula- 
tion as to “ dhartd' was that one anna per rupee 
would be added at the end of every year, not 
only to the principal mortgage-money but also 
to the interest due, and the total would be again 
regarded as the principal sum for the ensuing 
year. Ten years after the date of the mortgage, 
the mortgagor brought a suit for redemption on 
payment of only Rs 97 or such sum as “the court 
might determine as due to the mortgagee.” At 
that time the accounts made up by the mort- 
gagee show^ed that the debt of Rs. 97 with com- 
pound interest had swollen to Rs. 873 of which 
the '‘^dhartd' alone amounted to Rs. 211. Held 
that the stipulation in the deed as to ^^dhartd' 
was not of the kind referred to in s. 74 of the 
Contract Act (IX of 1872) and that there was no 
question of penalty but that, looking to the 
^ relative positions of the parties and the uncon- 
scionable and oppressive nature of the stipula- 
tion the benefit thereof should be disallowed to 
the mortgagee and the mortgagor permitted to 
redeem on payment of the mortgage money and 
interest, no appeal having been preferred by him 
from the decree of the first Court making re- 
demption subject to the payment of interest. 
Lalli V . Ram Prasad and others. 

[VI-3i3 

(9.) The 

obligor of a bond promised to pay the amount 
on demand with interest at the rate of Rs. 6*4-0 
per cent per mensem, to pay the interest every 
six months, and, if he made default in the pay- 
ment of the interest for any six months, to pay 
interest on such interest at such rate. Held, 
in a suit on the bond, default in the payment of 
interest as agreed having occurred, that, as the 
obligor expressly undertook to pay such high 
rate of interest, and there was no question of 
penalty, that is to say. of a liability to damages 
lor breach of the terms of a contract in the 
sense of s. 74 of the Contract Act, the contract 
rate of interest stipulated to be paid could not 
be interfered with. Bhola Nath and ano- 
ther V , Fateh Singh and another. 

[111-210 1 


ACT IX OF 1872, s. 14L-{cont-:mced.) 

(10.) ? In 

a deed of mortgage , dated in July, 1S70, the 
mortgagors covfnanted among other things, as 
follows : — “ That, having repaid the principal 
amount in the course of three years, we shall 
take back this bond, and we shall continue to pay 
annually interest on the said amount at the rate 
of Re. 1-2 per cent, per mensem ; that, should we 
in any year fail to pay the amount of interest, 
it shall, at the close of the year be consolidated 
with the principal amount, and we shall pay 
compound interest cit Ke. 1-2 per cent, per men^ 

sem ...that, in the event of non-payment of 

the principal and interest on the expiration of 
the appointed time, the ” mortgagee shall be 
at liberty to recover from us the whole amount 
due to him with interest by means of a law 
suit.” Held that the terms of the bond amounted 
to a covenant to pay interest at the stipulated 
rate after the period of three years, so long as the 
principal remained due ; that, the bond contain- 
ing an express covenant for the payment of in- 
terest at that rate, the interest was not affected 
by the considerations of the reasonableness or 
otherwise of the rate ; and that the mortgagee 
was therefore entitled to interest up to the date 
of the decree at the rate of Re. 1-2 per mensem. 
Baldeo Pandey v. Gokul Rai (/. L. R., i Alt, 
603) referred to. Chhab Nath v. Kampta Pra- 
sad and another, 

[V-27 

(II.) A 

mortgage bond recited that the obligors had 
borrowed Rs. 7,000 in cash, that they covenant- 
ed to pay this sum on demand with simple 
interest at Re. i pef certt. per mensem, that in 
the event of failure to pay the interest for any 
year within that year the obligees would be “ at 
liberty to recover the interest due with interest 
thereon at Re. i per cent, per menseinP Held 
that the stipulation was not of the nature of 
penalty. Makund Ram and others v, Thakur 
Das and others, 

[VII-78 

(12*) A 

bond provided for the payment of the principal 
amount with interest at the rate of \2 pet cent 
per annum on a certain date ; that such interest 
should be payable every half 3^ear ; that if it was 
not so paid compound interest should be pay- 
able ; and that if the bond-debt was not paid 
at such date the obligee should be entitled to 
interest at 18 per cent pet annum. Held that 
the Court below was right in regarding the pro- 
visions respecting compound interest and the 
interest payable after delault as penal and 
awarding instead thereof interest at the rate of 
18 per cent, per antium from the date of the first 
default, viz., the failure to pay the first halt 
year’s interest. Ilahi Bakhsh and another v. 
JUGAL KiSHORE. 

11-51 

(13.) The 

bond sued upon dated the 30th March, 1869, and 
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ACT IX OF 1872 , s. {continued,) 
payable on demand, provided that interest ' on 
the principal amount at the rale of one per cent, 
per mensem should be payable half yearly, and 
in case of default the interest should be added 
to the principal and bear interest at Re. 1-8 per 
cent, per mensem. No interest having ever been 
paid, the present suit was brought on the 25th 
January, 1881, for the principal and compound 
interest. The Court of first instance holding 
that the stipulation as to compound interest 
was penal allowed interest at one per cent, per 
mensejn from the date of the bond up to the 
date of the first default and at Re. 1-8 pet 
cent, per mensem from that date up to the date 
of the institution of the suit. Held that the 
Court had properly disposed of the case and had 
equitably refused to allow compound interest. 
PoKHAR Prasad v, Chadammi Lal and an- 
other, 

[ 1-171 

(14). The 

lender of money, for the use of which interest 
is to be paid, may, at the time of making the 
loan, protect himself against breach of the bor- 
rower’s contract to pay the interest when due, 
either by a stipulation that in case of such 
breach, he shall be entitled to recover com- 
pound interest, or by a stipulation that, in such 
a case, the rate of interest shall be increased. 
But a condition that, upon failure by the bor- 
rower to pay the interest when due, both com- 
pound interest and an increased rate shall be 
payable, amounts to a penalty, inasmuch as the 
two stipulations together can not be regarded 
as a fair agreement with reference to the loss 
sustained by the lender. In a bond dated in 
February, 1877, for a sum of money payable in 
June, 1882, it was provided that interest should 
be paid at the rate of Rs. 9 per cent, per anmon 
on the Puraumashi of every Jaith^ and that, if 
the interest were not duly paid, the rate should 
increased to Ks. 15 pcf cent, per anmim^ and 
compound interest shall be payable. There 
was no provision for payment of interest from ^ 
the time when the principal became due. In* 
December, 1884, the obligee brought a suit on 
the bond against the obligor, claiming interest 
from the date of the bond to the date of the 
institution of the suit at Rs. per an?m 7 n, and 
compound interest for the same period at the 
same rate. Held that the stipulations contained 
in the bond must be -regarded as penal, and it 
was therefore the Court’s duty to limit the 
penalty to what was the real amount of damage 
sustained by the plaintift in consequence of the 
defendants’ breach of the contract to pay the 
interest at the due date. Held that, for this 
purpose, the proper course was to reduce the 
interest to 9 per cent, per ammmtf reckoned at 
compound interest, with yearly rests, to the due 
date of the bond ; and that, inasmuch as the 
plaintifi' was to blame for not having enforced 
his remedy at an earlier date, he should only 
recover simple interest at Rs. ^percent, from 
the due date of payment, upon the entire sum 
which was due when the bond became due, e,, 


ACT IX OF 1872 , s- lA.-^icontiuned.) 
the principal added to the compound interest 
calculated at Rs. 9 per cent. The same obligee 
held another bond executed by the same obli- 
gors in June, 1S79, for a sum of money payable 
in June, 1882, with interest at Rs. per cent. per 
There was a provision in the bond 
that if the principal and interest were not paid 
on the due date, the obligee should be entitled 
to recover the principal with interest at the rate 
of Rs. 24 per cent, peranmmi from the date of 
the bond. In December, 1884, the obligee 
brought a suit on the bond against the obligor, 
claiming interest on the principal amount from 
its date to the date of the institution of the suit 
at the rate ol Rs per cent, per annimt* Held 
that the increased rate of interest might fairly 
be considered as representing the damages sus- 
tained by the lender by reason of the borrower’s 
failure to pay interest at the specified time, and 
should therefore be paid down to the due date 
of the bond ; and that, as the plaintiff failed to 
enforce payment for a long time, the interest, 
from the due date, might fairly revert to the old 
rate of Rs. 9 per cent, per anmwi, and the 
amount should be calculated from that date, on 
that ^ basis, on the whole amount of principal 
and intere-St then due on the bond. Dip Narain 

AND OTHERS V, DiPAN RaI AND OTHERS. 

[VI -48 

( 15 ). A 

gave P a bond for Rs. 750 ; Rs. 400 principle 
and Rs, 350 interest calculated for ten years; 
and agreed to pay the same in tea instalments 
of Rs. 75 each without interest It was also 
agreed that in case of default of any one instal- 
ment the whole amount will be recovered at 
once. The very first instalment not having been 
paid, B brought this suit for Rs. 750. Held that 
s. 74 of the Contract Act was applicable to the 
case and B was entitled only to reasonable com- 
pensation for the breach and not to the entire 
sum of Rs. 350 interest for ten years. Kunj 
Behari Lal and another v. Gulab Singh 

AND OTHERS. 

[IV -105 

(IS) ... — ^ I'cessi }te i nter^ st—H ard 

bargami\ Held that a stipulation in a bond to 
the effect that the money ivould be paid by a 
certain date with interest at one per ce 7 it. per 
7 ne 7 isem and in case ot default at Q.pcr cc 7 it. per 
77 ie 7 ise 7 n was not so extortionate or exorbitant 
as to relieve the contracting party from the obli- 
gation of his contract on equitable grounds. 
Sham Lal v. Banni Begam. 

LID 95 

( 17 ). In 

the case of an agreement to pay interest upon a 
loan, a Court cannot disallow the interest agreed 
upon because it appears to be at an exti*avagant 
or an excessive rate. Unless the debtor belongs 
to a category of persons whom a Court of equity 
would relieve from the terms of his contract, or 
what has been agreed to be paid in the name of 
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ACT IX OF 1872, s. 14..—{.cotithmsd.) 

interest is not in reality interest at all but a 
penalty for the non-performance of the contract, 
or the contract has been entered into through 
fraud, coercion, undue influence, or other cir- 
cumstances entitling the debtor to relieve, the 
debtor must be compelled to pay the amount ot 
interest that he has agreed to pay, though he 
may have agreed to pay compound interest at 
what may seem to be an extravagant rate. 
Tara Ckand v, Girdhari Lal and another. 

[IX-167 

Banke Behari ahd others V, SuND*AR Lal. 

AND OTHERS. 

[XIII-130. 

(IS).; A 

sum oi Rs. 99 was lent on a mortgage bond, 
dated 15th August, 1876, with compound interest 
at 2 per cent, per mensem. Under the terms of 
the bond the plaintiff had power to enforce the 
bond at any time by bringing to sale the mort- 
gaged property, but he did not bring the suit 
until 27 th July, 1SS5. He id that under the cir- 
cumstances compound interest should not be 
allowed, the defendant was being pressed for 
revenue due, and advantage was taken of the 
circumstance. The bargain thus seems a hard 
and unconscionable one and should not be en- 
forced by a Court of equity. Held that the 
Court has power to refuse to give effect to such 
transactions. Madho Singh and others v. 
Kashi Ram. 

[VII-19 

(19), ; Pc 7 tal stipulatio 7 i — Reasonable 

conipe 7 isatio 7 i — Measure of damages?^ Under 
s. 74 of the Contract Act, 1S72, tlie Courts are 
^ not bound, even in cases where the parties to a 
contract have, in anticipation of a breach, ex- 
pressly determined by agreement what shall 
be the sum payable as damages for the breach, 
to award such sum for a breach, but may award 
for the same “reasonable compensation ” not 
exceeding such sum. As a general principle, 
pmpensation must be commensurate with the 
injury sustained. Acting upon this principle, 
when the injury consists of a breach of contract, 
the Court would assess damages with a view of 
restoring to the injured party such advantage 
as he might reasonably be expected to have 
derived from the contract, had the breach not 
occurred. Held, therfore, where the parties 
to a yontract to deliver a certain quantity of 
raw indigo on a certain day agreed that a certain 
sum should be paid as compensation in case such 
indigo was not delivered as agreed, that the 
method of assessing damages in case of a 
breach of the contract would be to ascertain 
the quantity of indigo which could have been 
pressed out of the stipulated amount of indigo 
plant, to ascertain the price at which the indigo 
might have been fairly sold in the market du- 
ring the season to which the contract related, 
and to deduct from such price the ordinary 
charges of producing and selling the quantity 


1 AOT 1872 , s. * 

I of indigo in question ; and that more than the 
i amount so ascertained ought not equitably to 
be awarded, such amount being “ reasonable 
compensation” for a breach of the contract 
Nait Ram v, Shib Dat and others, 

[III-2 

( 30 ). In 

this case the original rate of interest stipulated 
was Rs. 7“S per ce 7 tt,, per a 7 t 7 iufn^ compound 
interest and the enhanced rate stipulated, in case 
of default, was Rs. 37-S per cc?ii, per a7mn7n. 
The Court awarded interest at Rs. 11-4 per 
ce 7 iL per afmum on the unpaid amount of 
interest from the date of default to the date 
of the decree. Khurram Singh z/, Bhawani 
Bakhsh. 

[1-8 

( 9 ]). 

this case the original rate stipulated wasRs. 1-4 
per ce 7 it, per mensefn, compound interest, at six- 
monthly rates and the enhanced rate stipulated 
was Rs. 2 per ce 7 it, per menserTi, The Cou^ 
awarded Re. i-^per ce 7 itper mefisem ^omtho 
j date of the bond to the date of the decree and 
compound interest from the date of default to 
the date of the decree at the rate of annas 4 
per cent per mensem, Kharag Singh v, Bho- 
LA Nath and others. 

[I-i02 

(22). In 

this case the original rate stipulated was Re. i 
. per cent. per 7 ne 7 ise 7 n, compound interest, at six- 
monthly rates and the enhanced rate stipulated 
was Rs. 2 per' cent, per 77 tensem. The Court 
awarded Rs. 2 per ce 7 it, per me 7 ise 77 i up to the 
date the bond became due and Re. x perccrd, 
per fneTtsem after that date. Ram Lal v. Sada- 
SUKH and others. 

fiv-28a 

' • ( 23 ). s. 74 — Exception.] Hcldthat the failure 
by an administrator to make a true inventory of 
the estate and exhibit the same to the Court on 
the fixed date (which he was bound to do under 
the bond) was a breach of the condition of the 
bond, which entitled the assignee of the bond to 
recover the damages he had sustained by such 
breach. But he was not entitled to recover the 
whole amount mentioned in the bond as reco- 
verable in case of breach of the bond. The 
case not coming within the exception to s. 74, 
Contract Act. Lachman Das v. Chater and 
another, 

[FII -270 

s. 90 .— A", a servant in the employment of the 
East India Railway Company, was recommend- 
ed by the Traffic Manager a borms in considera- 
tion of long and good services. This recommen- 
dation was sanctioned, and the amount of the 
bo7itis was received by the District Paymaster. 
Before payment to K, the money was attached 

10 
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act IX OP 1872, s. BO.-icont/m^ed,) 
in execution of a decree obtained against him 
by J. HMthsit inasmuch asathe bestowal of 
the money was a gift of moveable property of 
date subsequent to the ist July, 1882 , and was 
not evidenced by a registered instrument, it 
could only be eftected by actual delivery ; that as 
there had been no such delivery as completed 
the transfer (s, 123 of the Transfer of Property 
Act, and s. 90 of the Contract Act), the money 
was not at K's disposal, and he could not have 
enforced payment; and that the money was there- 
fore not liable to attachment in execution of a 
decree against him. Janki Das v. The East 
Indian Railway Company. 

[IV-210 

S. 107. — In the case of a sale, if the purchaser 
does not perform his part of the contract, he is 
liable in damages to the seller, the measure of 
damages being the difierence between the con- 
tract price and the price which the seller could 
have obtained for the article at the time of the 
breach of contract. If a vendor, on breach of 
contract by non-payment of the purchase-money, 
elects to exercise the right of re-sale given to 
him by s. 107 of the Indian Contract Act, 1872 , 
not only is the vendor bound to wait a reasonable 
time after giving notice to the vendee of his 
intention to re-sell before actually re-selling, but 
he is also bound to exercise his right of resale 
within a reasonable time after the date of the 
breach. Prag Narain v, Mul Chand and 

OTHERS, 

[XVII-150 

(1) , S. Consideration-— Cofitract to with- 

draw prosecutwni\ One D {B and Cs father) 
executed a bond for Rs. 1,939 in favor of A; C 
committed some breach of trust in respect of 
the money subject of the bond ; and was prose- 
cuted by for the same. On the day fixed for the 
trial A agreed to withdraw the prosecution on 
B's executing a surety-bond to secure the pay- 
ment of the bond executed by D. The bond 
was executed and the prosecution withdrawn 
but subsequently the High Court ordered that 
the offence could not be compounded and ordered 
his trial to be proceeded with. This suit was 
brought by A to enforce the surety-bond execu- 
ted by B. Held that the consideration for the 
bond (withdrawal of the prosecution) having fai- 
led the bond was bad for want of consideration. 
Hex Ram v. Debi ^Prasad, 

[1-2 

( 2 ) . — Refrainhtg to execute 

decree.] A had a decree against B which he 
refrained from executing in consideration of a 
bond executed by C and i? {B's father and brother 
respectively) by which they bound themselves to 
pay the money due under the decree. Held that 
A's refraining to execute the decree against B 
%vas a sufficient consideration to make the con- 
tract binding on C and D. Narain Singh and 
ANOTHER V, MaTA PRASAD SlNGH. 


ACT IX 0¥ lB'72.^[conimued,) 

(3). s. 128 Suit against principal and surety 
\omtly,] This was a suit against a lessee and 
two other persons who by separate agreement 
stood surety lor the due performance of the 
conditions of the lease. Prior to this suit plain- 
tiff had sued the lessee alone (as he was obliged 
to do) in the Revenue Court and had realized 
part of the rent. This suit was for what was left 
unrealized. The suit was dismissed by the 
lower Court on the ground that the plaintiff should 
have proceeded first against the surety in the 
Revenue Court. Held that the lower Court was 
wrong -and that the suit was maintainable. 
Mahtab Kuari V. Debi Din and another. 

[VI-24i 

( 2 ) . Suit against surety alone. 

Held that a person may proceed against the 
surety alone without having previously proceed- 
ed against the principal defendant and with* 
out implicating him in the suit. Inayatullah 
z/. Rani. 

[VI-306 

( 3 ) . Where 

a contract of guarantee has been given, and 
the principal debtor makes default, the creditor 
may at once prefer his claim against the surety, 
or if there be more than one then against all or 
either of them unless the contract of guarantee 
contains any stipulation to the contrary. Karim 
Bakhsh and others V, Bithul Das and 

OTHERS. 

[11-132 

s. ISl.— Lessor and lessee— Guarantee,] One 
B proposed to take a lease of sa^minda^i property 
from M for the period of eight years at a rental 
of Rs. 3 , 900 , per ammm. Jll declined to grant 
the lease until the payment of rent during 
the terms of eight years was guaranteed by one 
5 , the father of the plaintiff. 5 on his part re- 
quired a guarantee or indemnity against any 
rent which might not be paid by B, and which 
he might under his proposed guarantee become 
liable to pay. The defendant's father, G, accord- 
ingly gave a guarantee to 5 in the following 
terms : — “ And for your satisfaction, I write that 
if any money remains due from B on account 
of the lease for any year or harvest, and if you 
have to pay the same on account of the surety- 
ship, I am responsible to you to pay that amount 
to you. Rest assured.” S then gave his guaran- 
tee to M, and he granted the lease to B, G died 
on 22 nd May, iSSo. B failed to pay the rent 
due for the year 1 SS 3 . M having died, his repre- 
sentatives sued 5 on his guarantee and recovered 
from him the rent due and certain costs and ex- 
penses. 5 then died, and the plaintift, as his 
representative, brought this action against defen- 
dant, the legel representative ofG, to recover the 
amount of the decree and costs which S had 
to pay. The Court of first instance decreed 
the whole claim with costs to be recovered from 
the estate of G^ and this decree was confirmed 
in appeal by the District Judge. On 2 nd appeal 


[VII-52 
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ACT IX OF 1872, s. ISl— {continued.) 

it was contended that under s. 13 1 of the Indian 
Contract Act, the death of G was a compiete 
answer to the claim. Meld, that assuming that 
the case was that of a continuing guarantee within 
the meaning of s. 131 of the Indian Contract Act, 
still, having regard to the object for which the 
two guarantees were given, it must be conclu- 
ded that the parties intended in the one case 
that the lessor should be guaranteed for all rent 
which might become due during the currency of 
the lease, and that 5 should be guaranteed for 
any of that rent which by reason of his contract 
of guarantee he should be made to pay, and 
consequently, even if it were a continuing guar- 
antee, the liability of 6^ was not determined on his 
death. Meld fnrther, that neither O, if he were 
alive, nor on his death the defendant, as his re- 
presentative, can be made liable for costs and 
expenses which S had incurred in defending 
the previous suit against him for rent brought 
by the lessor, there being no evidence to show 
that S acted as a prudent man would have done 
in defending the action against him or was 
authorized by defendant to defend the suit. 
Loyds v« Harper, ( L. R^, 16 Ch. D,, 290) refer- 
red to. Gopal Singh v, Bhawani Prasad. 

[VIII-2il 

s. 134.— 7*, the son-in-law of S, ivas indebted 
to C in considerable sums of money. On the re- 
quest of S and on his making a deposit of 
Ics. 1,300 as a guarantee (for which C gave a re- 
ceipt, in the form of a promissory note), C gran- 
ted T one week’s time for the payment ot the 
debt. The money not being paid within the 
week C went to Tand obtained from him his 
promissory note payable on demand for the sum 
of Rs. ijSoo. Meld that this arrangement dis- 
charged the obligation of the surety (5) and he 
could successfully sue for his Rs. 1300 deposi- 
ted with C. Greet v. Seth and Seth. 

[vii-ise 

s. 134, 135 & \Zl.--Siifety~Q 7 nusi 07 i~-Dis- 
charge of surety The omission of a creditor 
to sue his principal debtor within the period of 
limitation discharges the surety under s. 134 of 
the Contract Act (iX of 1S72), even though the 
non-suing within such period arose from the 
creditor’s forbearance. S. 137 of the Contract 
Act does not limit the effect of s. 134. Its object 
is to explain and prevent misconception as to 
the effect of s. 135. It applies only to a forbear- 
ance daring the time that the creditor can be 
said to be forbearing to exercise a right which 
is still in existence. Hajarirnal . Ki islmarav 
{/. L, R., 5 Bom., 647) and Krlshfo Ki short 
Chotodhramv, Radha Ro77iun Mimshl (/. Z. 
R., 12 Calc,, 330) dissented from, Mazarl v. 
Chtmni Lai {L L. i?., 8 AIL, 259) referred to, 
Radha and others v. Kinlock. 

[IX-94 

ss. 135, 137, 139 & \ 4 A.-‘Su}ety — Om 7 nis^ 
sion— Discharge of surety.} A decree- holder, in 
exetution-proceedings, agreed to accept payment 
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of the decretal 4imount by the judgment-debtors 
in annual instalments. He also accepted from 
certain other persons a suerty-bond in the fol- 
lowing terms In case of default of paying 
the instalments, the whole decretal money, with 
costs and interest at 8 a7mas percent,, shall be 
executed after one month ; and for the satisfac- 
tion of the decree-holder we, the executants, 
stand as sureties of the judgment-debtors.” The 
judgment-debtors paid live instalments and then 
made default. The decree-holder omitted to ap- 
ply for execution and the decree became time- 
barred. He then sued the sureties to recover the 
amount of the decree. Meld that the terms of the 
bond requiring the creditor to execute his decree 
withiu one month were peremptory, and imported 
much more than the usual agreement under such 
circumstances, that the decree-holder might exe- 
cute his decree, if he pleased, on a default; that 
the legal consequence of his omission to excute 
the decree being the discharge of the principal 
debtors, the sureties would, under s. 134 of the 
Contract Act, stand discharged likewise ; that 
his action was much more serious than “ mere 
forbearance” in favor of his debtors, in the sense 
of s. 137 ; that he had done an act inconsistent 
with the equities of the sureties and omitted to 
do an act which his duty to them (under the 
agreement) required, whereby their eventual 
remedy against the principal debtors was im- 
paired (s. 139) ; that he had deprived the sureties 
of the benefit of the security constituted by the 
decree ; that they were therefore discharged to 
the extent of the value of that security (s. 141) ; 
and that the suit must consequently be dismiss- 
ed. Hazari and others V, Chunni Lal. 

[VI-75 

ss. 150-152 —The question of the burden of 
proof in cases of accidental injury to goods 
bailed depends upon the particular circumstan- 
ces of each case. In some cases, from the nature 
of the accident, it lies upon the bailee to account 
^for its occurrence, and thus to show that it has 
'not been caused by his negligence. In such 
cases it is for him to give 21 prhna facie explana- 
tion in order to shift the burden of proof to the 
person who seeks to make him liable. If he 
gives an explanation which is uncontradicted 
by reasonable evidence of negligence, and is not 
prit7ia facie improbable, the Court is bound in 
law to find in his favor, aiad the mere happen- 
ing of the accident is not sufficient proof of 
negligence. Shields v, Wilkinson. 

[VII-44 

s. 110.— Re7nuneratlon,—L/en.] S delivered 
J an organ to repair, y promising to repair it for 
Rs 100. J subsequently refused to repair it for 
that sum, and claimed to be entitled to retr.in 
the organ until he received certain remuneration 
for the work done. Held, that, as where there is 
an express contract, it must be performed in its 
entirety or nothing can be claimed under it, and 
* there is only room for a qua7Ltwn 77ieruii claim^ 
where no express contract has been made, J was 
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not entitled to retain the organ untU he was 
paid, Skinner v, Jagar. ^ 

, [III-263 

S. IBB.— Im.^Uedagencf-- Husband and wifeJ] 
Held dy the Division Bench that the liability of 
a husband for his wife’s debts depends on the 
principles of agency, and the husband can only 
be liable when it is shown that he has expressly 
or impliedly sanctioned what the wife has done. 
In a suit by a creditor to recover from his deb- 
tor and her husband the amount of money lent 
by the plaintiff to the former on her notes of 
hand, it appeared that the defendants had al- 
ways lived together, that the wife had an 
allowance wherewith to meet the household 
expenditure and all her personal expenses, and 
that the money had been borrowed without the 
husband’s knowledge and not to meet any emer- 
gent need, but to pay off previous debts, and 
had been raised by successive borrowings over 
a considerable period, the debt having increased 
by high rates of interest. It was also found that 
it had not been shown that the plaintiff looked 
to the husband’s credit, or that the husband had 
ever previously paid his wife’s debts for her. 
Held that under these circumstances no agency 
on the wife’s part for her husband had been es- 
tablished, and that the husband was therefore 
not liable to the claim. Girdhari Lal v, 
Crawford. 

[VI-325 

s. 187 . — Agent —Authority to borrow moneyl 
Held that a power of attorney which gave an 
agent authority ‘^to make, sign, seal, execute and 
deliver any agreements, contracts, conveyances, 
assignments, leases or counterparts of leases, 
bills of sale, bonds, mortgages, reconveyances, 
&c.,” and “generally to act in the management 
and superintendence ” of the affairs of the prin- 
cipal, and " in any of the afore-said capacities, 
without any reservation whatsoever, and to do, 
perform and execute all acts and things as fully 
and eftectually as” the principal “might or could 
do if personally present and did the same, not-' 
withstanding no special power or authority is 
contained in these presents” authorized the agent 
to borrow money for the use of the principal. 
Durga Dayi V, Finlayson &CO. 

[1139 

S. 201 & 218 . — Hcdd that where an agent for 
the sale of goods receives the price thereof the 
agency does not terminate, with reference to ss. 
201 and 21S of Act IX of 1872 until he has paid 
the price to the principal. Babu Ram and 

ANOTHER V, RaM DaYAX AND ANOTHER, 

[X-99 

s. 2 B%,"->Prmcipal and agent. — Liability 0/,] 
Held that where a person contracts with another 
believing him to be the principal but afterwards 
discovers that he is only an agent for another 
he can hold that other responsible but that if he * 
chooses to hold the contractor only liable and 


ACT IX OF 1872, s. 

obtains a decree against him he can not hold the 
other also liable. Bir Biiaddar v. Sarju Pra- 
sad. 

[VII-229 

ss. 239, VlAO.—PaTtneskipil Heldy on the 
construction of the agreement in this case, that 
such agreement did not create a “partnership” 
between the parties thereto, as defined in s. 239 
of Act IX of 1872, but was an agreement of the 
kind mentioned in s. 240 of that Act. Bhaggu 
Lal V, DeGruyther. 

c. [1-122 

s. 250 — Liability of pariners fo 9 allowing 
thh'd person to represent 

See s. 265. Harrison and another v. The 
Delbi and London Bank and anotiir. 

LII-87 

(D* — ^.^BB.~~Jt{>risdicti 07 tJ\ The appellant J S 
instituted the present suit in the Court of the 
District Judge. The Judge being of opinion that 
the suit was one for dissolution of a partnership 
and not merely one for winding up the business of 
the firm after the termination of the partnership 
to which s. 265 of the Indian Contract Act was 
applicable, returned the plaint for presentation 
to the proper Court. The appellant appealed to 
the High Court. Held that as there was lujlhiiig 
on the face of the plaint to show that the partner- 
ship wns subsisting, the suit must be regarded 
as an ordinary one under s 215 C. P. C, and as 
such should be entertained in the Munsif’s 
Court. The appeal must be dismissed. Jaxpal 
Singh 2/. Matadin Kam. 

[Ill- 205 

(2) r, P, R, and IV, 

the owners of a certain estate in equal shares, 
in 1863 entered into a partnership lor “ the cul- 
tivation of tea and otlier f)rodiu'ts ” upon siiclj 
estate. In 1864, //, A, and /, joined the firm. 
In 1870 7 / died ; and in 1871, T purchased his 
sliaie and those of A and/, and in 1873 of A. 
In 1S75, Agave the Delhi and London Bank a 
mortgage on such estate as security for the re- 
payment of money which he had borrowed from 
the Bank ostensibly for the purposes of the 
estate. The Bank obtained a decree against 
him personally for the money, in execution of 
which his rights and interests in the estate were 
put up for sale on the 20th June, 1877, and were 
purchased by the Bank, which obtained posses- 
sion of the estate in August, 1877. In August, 
1879, 7 ? and executor sued 7 ’ and the Bank, 
claiming a declaration that they were or had 
been partners with Ain the estate ; that if the 
partnership should be held to be subsisting, it 
might be dissolved, or that if it had ceased to 
exist, the date of its termination might be fixed ; 
and that in either event a liquidator might be 
appointed to take an account, and after realizing 
assets and discharging liabilities, might be or- 
dered to pay them each one-third of such balance 
as remained. The suit was instituted in the 
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Court of a District Judge. He transferred it to 
the Court of a Subordinate Judge. The High 
Court subsequently transferred it to its own file. 
Held that the suit was not one falling within the 
purview ofs. 265 of the Contract Act; but assum- 
ing that it was such a suit, and the Subordinate 
Judge had no jurisdiction, the High Court was 
nevertheless competent to transfer it. That the 
Bank, as T’s representative by purchase, had 
been properly joined as a defendant in the suit. 
That, as the efiect of the purchases by Tin 1871 
and in 1873 was to relieve the estates of H, A, /, 
and R of all past and future liabilities of the 
partnership, in respect of which R and IV still 
continued as liable as T, and to which they 
would have to contribute to discharge, such 
purchases should be regarded and treated as 
made on behalf of the partnership, and therefore 
at the time of the execution of the mortgage of the 
estate B, V] and T were interested in the estate 
to the extent of one-third each. That, although 
T was not authorized, either actually or implied- 
ly, by B and VV to mortgage the estate, and 
the mortgage therefore was not binding on them, 
yet as they allowed him to conduct the business 
of the estate in such a manner as to make it ap- 
pear that the control and management of it rest- 
ed with him, and he was for all ordinary busi- 
ness purposes their representative, B, and VV 
were bound, in any accounting that might take 
place, to recoup the defendant Bank for such 
advances as were made to T for the necessary 
purposes of the estate, in the same proportion as 
they must discharge debts due to other cre- 
ditors. That T was entitled to be reimbursed 
such moneys of his own as he had expended 
within the legitimate scope and for the proper 
purposes of the partnership as originally contem- 
plated by the parties. Directions to the liqui- 
datr)r appointed how to proceed. Harrison 
AND ANOTHER V, THE DeHLI AND LONDON 
Bank. 

[11-87 

(3.) ; The 

ordinary Civil Courts have jurisdiction to try 
a suit for dissolution of a partnership, their 
jurisdiction to try such suits not being ousted 
by s. 265 of the Contract Act, 1872. Ram 
JIWAN MaL and ANOTHER V. CHAND MAL AND 
OTHERS. 

[V-i8 

Kalean Das v. Ganga Sahai. 

[Ill-lOO 

(L) Ch. IX. — Partnerships suit for accounts 
before dissoluUotti\ it is only in exceptional 
cases that a suit can be brought by one partner 
against another, which involves the taking of 
partnership accounts prior to dissolution. A 
suit was brought by the widow of a partner in 
an indigo concern against her deceased hus- 
band's co-partaer in respect of certain alleged 


ACT IX OF 1872, Oh. 'XI.- {continued.) ^ 
losses of the concern, and to recover a moiety of 
moneys expendfd by her husband in advances 
made to indigo 'Cultivators on behalf of the part- 
nership. At the^ime when the suit was brought, 
the partnership had not been dissolved. Held 
that, the partnership not having been dissolved, 
the plaintiff was not entitled to an account, and 
the suit must therefore fail. Brown v. Tapscoit^ 
(6 VV. 1 19) and Kclme v. Smith (7 Bmg. 709) 
distinguished. Kasa Mal v, Gopi. 

[VI-316 

(2.) Held 

that an action by one partner against the other 
for an account during the pendency of the part- 
nership without asking for the dissolution of the 
partnership does not lie. Udai Chand Ra- 
GHUNATH RaI. 

[VII-67 

^3 ) some partners onlyl] 

Except possibly in the case of an assignment 
by the other surviving partner or partners, it is 
not competent to one only of two or more survi- 
ving partners to sue for a debt due to the firm. 
Dtdar Chand v. Balram Dai {I. L. R., i All. ^ 
453) and Gobind Prasad v. Chandar Sekhar (/. 
A. R.s 9 All,<t 486) referred to. Imamuddin and 

ANOTHER V. LILADHAR. 

[XII-104 

Act XV of 1872 (Christian Marriage.) 

ss. IS & 66.— The maxim ignorantia juris 
non excusat csimiot he applied to a declaration, 
though in fact false, made under s. iS of Act 
No. XV of 1872, inasmuch as the declaration 
required by that section to be made is a decla- 
ration as to the belief only of the person mak- 
ing it ; and further in order to entail the penal 
consequences provided for by s. 66 of the said 
Act such false declaration must be made “ in- 
tentionally.” Queen Empress 7/, Robinson. 

[XIV-49 

Act X of 1873 (Oaths). 

s. 5. — Having regard to the language of the 
Oaths Act. a Court has no option, when once 
it has elected to take the statements of a person 
as evidence, but to administer to such person 
either an oath or affirmation as the case may 
be. Queen V. Maru (/. L. R., 10 AIL, 207) re- 
ferred to. Queen Empress v, Lal Sahai. 

[IX-65 

S. 6. — Section 6 of the Oaths Act imperatii^ely 
requires that no person shall testify as a witness 
except on oath or affirmation ; and, not with- 
standing s. 13 of the same Act, the evidence of a 
child of eight or nine years of age is inadmissible 
if it has been advisedly recorded without any 
path or affirmation. The Queens. Sewa Bhagia 
(14 B. L. R., 294) dissented from. The nature 
of judicial oaths and affirmations and the history 
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Of Indian legislation on the subject tliscussed. 
Empress v* Maru and another. 

^ [¥ 111-86 

Queen Empress v, Lae Sohai, 

[.ix-res 

(I.) ss. 8 & Evidence given on paHictdar 
oath — conchisivei] The plainti in a suit, which 
had been referred to arbitration, offered before 
the arbitrator to be bound by the evidence of | 
the defendant given on a certain oath. With 
the arbitrator’s consent the defendant accepted 
such offer, and gave evidence on such oath. ■ 
The arbitrator made an award in accordance 
with the evidence so given, and the court gave 
a decree in accordance with the award over- 
ruling plaintiffs objection that the award was 
illegal. Held (Oldfield, /.,) that the procedure 
adopted by the arbitrator being illegal, and not 
being warranted by the Oaths Act there was no 
award on which a decree could legally be made. 

(Stuart C.y.,) that the procedure of the 
arbitrator did not require to be warranted by 
the Oaths Act. Bhagirath v. Ram Ghulam. 

[ 11-34 

(2,) ... The 

plaintiff in a civil suit offered to be bound by 
the statement which the defendant might make 
on oath holding the arm of his son. The de- 
fendant accepted the proposal, took the required 
oath, and made a statement which had the 
effect of defeating the plaintiffs claim. When 
the defendant came into Court to take the oath 
the plaintiff attempted to revoke his proposal, 
but alleged no further reason than that he did 
not understand what he had intended and did 
not think the defendant would speak the truth. 
Held that the form of oath above indicated ought 
not, having regard to s. 8 of Act No. X of 1873 
to have been administered, but as it had been 
administered and was a form of oath special- 
ly binding upon Hindus, the statement made 
upon it should be accepted. Held also that 
when one party to a suit offers to be bound by* 
the oath of the other party, and such other party 
accepts the proposal, the party so offering to be 
bound should not be allowed to revoke his pro- 
posal except upon the strongest possible grounds 
roved to the satisfaction of the Court to be 
e genuine grounds for revoking the proposal. 
Lekhraj Singh v. Dulhma Kuar (/. L i?., 4 Alh, 
302) referred to. Ra% Narain Singh v, Babu 
Singh. 

[XV -158 

ss.iO & ll.—Where a case had been decided 
under the provisions of ss. 10 and ii of the 
Oath’s Act (Act X of 1873) reference to 

the depositions of a person appointed by agree- 
ment of the parties as referee, and where, after 
the death of the referee, on an appeal being 
preferred against the decree so based upon those 
depositions, it was found that the said deposi-, 
tions did not fully^ cover the questions in issue 
between the parties. Held, that the case 


ACT X 01* 1873 , ss. 10 & ll.-(coMlmMed,) 
should be remanded to the Lower Court for dis- 
posal according to the usual procedure. Maha- 
BIR PRA.SAD MiSSER AND OTHERS V, MaHADEO 

Dat Misser and others. 

[XI -143 

(L) s. Evidence given on particular oaik 
^co^iclusivei] In this case defendant offered 
to abide by any statement which the plaintiff 
might make provided he should swear “ by his 
future hopes, his children and the holy Ganges”. 
Plaintiff made a statement upon oath but not in 
the particular form. Held that the oath was 
not conclusive as against the defendant with 
reference to s. 9 of the Indian Oath Act and the 
case must be remanded to be tried on the me- 
rits. Khasi Ram v, Bhullu and another. 

[V-188 

(2). Agreement— Conclusively An 

agreement between parties to a suit that if a cer- 
tain witness produced a certain document and 
certain specified words were found therein then 
judgment should be given for the plaintiff, 
while if such words were not found therein 
judgment should be given for the defendant, 
though conclusive on the paties to it in respect 
of the matter of the evidence given thereunder 
is not conclusive on the Court so as to oblige it 
to accept the evidence so given as conclusive 
upon it. Vasudeva Shanbog v. Na?'aina Ral 
(/, L. R*y 2 Mad.y 356) referred to. Muhammad 
Zahur V. Cheda Lal, 

[XII -3 

s. 13 . 

See s. 6. 

ss. 28 & 40 . —Application to add the Local^ 
Government as defendant l\ Where a plaintiff 
in a suit brought under Act No. XV of 1S73, 
against a Municipal Committee not having made 
the Local Govenrment a party defendant to the 
suit as originally filed, subsequently applied to 
have the Local Government made a part}’’, it 
was held that such application to add the Local 
Government as a parly should state that the 
notice required by s 424 of the Code of Civil 
Procedure had been served as provided by that 
section. Ram Dial and another v. The 
President of the Municipality of Kalpi. 

[X¥I -22 

ACT X¥ OF 1873 (MunioipalitieSj 

W*. P. and Oudh.) 

s. ZS. — Public highway l\ There is a presump* 
tion that a highway, or waste land adjoining 
thereto, belongs to the owners of the soil of the 
adjoining land. S. 38 of Act XV of 1873 (N.-W. 
P. and Oudh Municipalities Act) \vas not ^ in- 
tended to deprive persons of any private right 
of property they might have in the land used 
as a public high way, or to confer such rights 
on the Municipality, nor has the section any 
such effect. In a case where such land ceased to 
be used as a public highway, and was granted 
by the Municipality to third persons, who pro- 
ceeded to build thereon, that the owners' 
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had a good cause of action against such persons 
for the demolition of the buildings and restora- 
tion of the property to its original condition. 
Nikal Chand V, Azmat Ali Khan, 

[V-58 

(1) , -s. Limitation and came of actioni] 

The lessee of certain land belonging to the 
plaintiffs, situate within the limits of a Muni- 
cipality, applied to the Municipal Committee 
for permission to establish a market on such 
land, and such permission was refused by the 
Committee on the 26th November, 187^ Mean- 
while the plaintihs in behalf of the lessee and in 
their own behajf as proprietors ot such land, 
applied to the Committee for such permission, 
sending such application by post. No orders 
were passed by the Committee on such applica- 
'tion because it had come by post. On the iSth 
April, 1879, the plaintiff, sued the Committee for 
a declaration of their right to establish a market 
on such land and for a perpetual injunction res- 
training the Collector as President of the Com- 
mittee from interfering with their so doing. 
The cause of action alleged was the refusal of 
the Committee of the 26th November, 1878. 

by Stuart, C. on the question whether 
such suit was barred by the provisions of s. 43 
of Act XV of 1873, having been brought 
wnthin three months next after the date of the 
alleged cause of action, that it was not so barred, 
inasmuch as the provisions of that section were 
only applicable to suits brought against a Com- 
mittee for something done under that Act, in 
which^ compensation was claimed, and not to 
those in which compensation was not claimed ; 
and that therefore the present suit was not 
governed by the provisions of that section, but 
of No. 120, sch. ii of Act XV of 1877. Also that 
the rejection of the lessee’s application gave the 
plaintiffs a cause of action as there was privity 
between them and the lessee ; and that, as there 
was nothing m the Municipal rules prohibiting 
the presentation of an application by post, the 
application of the plaintiffs should not have 
been rejected. 

Held by Duthoit, J, that the suit of the plain- 
tiffs was governed by the provisions of s. 43 of 
Act XV of 1S73, and was therefore beyond time. 
The Mimicifal Coni 7 nittee of Moradabad v. 
Chatri Smgh (/. L. R., i AIL, 269) Man 7 ti 
Kasaundhazi v. Crooke il. L. A^, 2 AIL, 296) 
and Chunder^ Sakhur Bimdopadhya v. Obhoy 
Chum BagcJii (/. L. R„ 6 Calc., S) referred to. 
Birjmohan Singh and others v. The Col- 
lector OF Allahabad as President of the 
Municipal Committee of Allahabad. 

[11-63 

(2) . Held 

by the^ Full Bench (reversing the decision of 
Duthoit, J,, and affirming that of Stuart, C. J ), 
that such suit was not barred by limitation 
under the provisions of s. 43 of Act XV of 1873, 
because it had not been brought within three 
months^ after the date of the alleged cause of 
action, inasmuch as the provisions of that sec- 
tion were only applicable to suits brought 


ACT XV OV 1873. s 4f^,--{conUnued.) 
against a^Gommittee for something done under 
the Act in wt^ch compensaiion was claimed, 
and not to those in which compensation was 
not claimed. ’ also by the Full Bench 
(confirming the decision of Stuart? C. J.,) that 
the refusal of the Municipal Committee to allow 
the plaintiff's lessee to establish the market gave 
them a cause of action. Birj Mohan Singh 
and others V, The Collector of Allahabad 
AS President of the Municipal Committee 
OF All.ahabad. 

[1-148 

(I). s. 45 — Evasion of Octroi— Inte 7 ttion?[. 
Certain traders of Ludhiana consigned 333 bags 
of grain to the accused, traders residing in Mee- 
rut, The bags were weighed by the Railway 
authorities and entered in the Railway receipt 
as weighing 527 maunds. The consignees sub- 
mitted this receipt to the Octroi Office at Mee- 
rut and paid duty on 527 maunds as mentioned 
in the receipt. Almost immediately after this des- 
patch it was discovered that the bags had been 
under weighed at Ludhiana, The accused were 
upon this discovery required to make good the 
balance of freight which they did. The next day 
the accused petitioned the Municipality offering 
to pay up the balance of the Octroi duty. But 
the Municipality had already on the same date 
brought a charge against the accused for evasion 
of payment of Octroi duty under s. 45 of Act XV 
of 1873. Subsequently the Railway authorities 

E referred a criminal charge against the Clerk at 
.udhiana in respect of the under weighment. 
Held on reference by the District Magistrate that 
the Joint Magistrate was perfectly justified in dis- 
charging the accused on the finding that the pro- 
secution have failed to prove that the conduct of 
the consignees (accused) was the result of cons- 
piracy with the Ludhiana consignees or that they 
had any fraudulent intention. Empress v. Kir- 
PA Ram and others. 

[11*231 

. (2) Municipal rules— Public nuisance. 

The accused were punished under section 45 
ofActXVof 1873 for infringing the following 
Municipal rule framed under section 72 of that 
Act: — “The establishment or maintenance of a 
public market bazar, gang or slaughter-house 
in any place without sanction of the Committee 
etc.” Held that the letting of 5 shops in an 
enclosure or sarai to persons who opened there 
the business of buying and selling grain \vas 
not establishing a public market, &c., within 
the meaning of the section and further as it 
was not shown how the public order or con- 
venience was affected the conviction must be 
quashed as bad. Empress v, Shankar Lal 
AND OTHERS. 

[11-241 

act XVI OF 1873 (Village and B.oad 
police, IST.-W. P.). 

s. 8 cL (3).— Although rule VI of the rules 
framed by the Government of the N.-W* F. 
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under Act VO I of 1870, s. 2 declares ft to be the 
duty of the village ckaukidar to" report, on the 
occasion of his periodical visi^, to the police 
station, not only the occurrence among pro- 
claimed families in the village, of births, of 
the deaths of infants, and of the removal of 
pregnant women to other villages but also “ other 
death, removals and arrivals,” this last duty is 
not cast upon him by the provisions of the 
Infanticide Act itself; for rule VI is not on this 
point consistent with the Act. Held, therefore, ; 
that a chaukldar who had omitted to report the | 
departure of a woman of a praclaimed family | 
from her home was not guilty of an offence under * 
the Infanticide Act. Held also that the heads of 
proclaimed families are not bound by any of the 
rules framed under the Infanticide Act to give 
information to the chaukldar regarding the 
departure of the women of their families. 
Empress v. Bhupal, 

[IV-132 

(1). s. 11 -^Village chaukldar — Mis conduct! 
The chaukldar oi a certain village was punished 
under s. 1 1 of Act XVI of 1873 by reason of hav- 
ing been found outside the house of the chau- 
kiaar of another village at a time when illicit 
distilling was going on within. Held that the 
distilling not having taken place in his village 
the accused could not be said to have been 
guilty of misconduct in his office or of neglet of 
duty. Empress v. Sanawa. 

[11-160 

Omitting to give mformationI\ 

A dacoity was committed in the lands of a 
certain village. The village chaukidars did not 
give informarion of the occurrence till the next 
day. They were charged and convicted of an 
offence under s. 1 1 of Act XVI of 1873 (neglect 
of duty). Held that under the Act the village 
chaukidars were not bound to give immediate 
information of an offence not committed within 
their village. Empress v, Khuda Bakhsh and 
others. 

[vi-es 

ACT XIX 1873 (H.-W. P. Land 
Bevenue). 

(1) . s. 3 [ 41 ). '--Produce of grove— Re 7 tt cess,] 
Held that the payment periodically by a te- 
nant of a defined portion of the produce of his 
grove to his landlord would be of the nature 
of rent given in kind and not of a cess in the 
sense of s. 66 of Act XIX of 1873. Mahabir 
AND OTHERS V, ShEODIHAE AND OTHERS. 

CV-320 

(2) . ^ Held 

that a suit for a declaration of the plaintiffs 
right as a semmdar to half the produce and 
tvood of a certain grove based on the custom of 
the village was not a suit for rent but for a cess. 
Ablakh Rai and another V, Ram Saran 
S iKGH. 

. . [XII-10 


ACT XIX O’F IS^S.-^icontmuM,) * 

s. 3 (8). -The practice adopted by fialtvarm 
in some parts of the N.-W. P. of applying the 
term Pasll year” to the “ agricultural year ” as 
defined in Act No. XIX of 1873, s. 3, cl. (8) is 
erroneous. Where parties to a deed describe a 
date as being in such and such a Fasli year”, 
they must be taken, in absence of mutual mis- 
take, to refer to the calendar Fasti )^ear. In 
interpreting a document a clause which is in- 
consistent in any construction thereof with the 
remaining provisions of the document must be 
rejected. Yad Ram v. Amir Singh (IV. N,, 
1882,/. i74) and Sheoharari Singh v. Bisheshar 
Dayal Singh [W. N , 1892, p, 236) referred to. 
Chatarbhuj V, Dwarka Prasad and another. 

[XVI-123 

S. 65 .—Maiikana allowance i\ At the settle-* 
ment of a certain village, a malikana allowance 
of 10 percent, on the revenue was reserved for 
C, the talukdar to whom the village belonged. 
At the same settlement, the 7 nuafi holding of A 
in the village was resumed, and assessed to reve- 
nue ; but A refused to engage for it, and it was 
therefore merged for revenue purposes in the 
mahaloi the village, though still held by 
In 1S72, A obtained in the Civil Court a decree 
by which he was declared to be the proprietor 
of his holding, and to be entitled to engage for 
it separately ; and thereupon the Colh^ctor cons- 
tituted the holding a separate ?nahal, by causing 
a khcwaf to be prepared, and fixing the prfipor- 
tion of the revenue assessed upon the entire 
mahal, which the 7 nuafi holding should bear. 
Subsequently the zamindars of the village ap- 
plied to the Collector that A might be made to 
contribute towards the payment of the 7 nalika 7 ia 
allowance of the talukdar. The Collector passed 
an order declaring to be liable to such contri- 
bution ; and A then instituted a suit for cancel- 
ment of the Collector’s order, for a declaration of 
his non-liability to contribute to the 7 nalika 7 ia 
allowance of the talukdar, and for a refund of 
contribution already paid. Held that inasmuch 
as the decree of the Civil Court in 1872 and the 
proceedings of the Collector consequent thereto 
constituted the matifi holding a “ mahaViw the 
terms of {/. Z. i?., 5 AIL 40, s. 3). Act XIX of 
1873, by the terms of s. 53, 55, of the same 
Act, a 77 ialikana allowance, such as that under 
reference, is ** revenue,'’ and s. 241 bars the 
jurisdiction[of the Civil Courts in matters regard- 
ing the amount of "evenue to be assessed 
on any 77 tahal, the suit was not cognizable by a 
Civil Court. Gaya Dutt and another v, 
Kutub-un-nisa. 

[IV-182 

(I), s. 62 — Partition — Separate Wajih-uUarz*'\ 
It is within the implied, though not within the 
specified, powers of a Collector while constitu- 
ting new mahals by partition of a previously 
existing single ? 7 takal to frame a new wajibularz 
for each of the new 77 iahals so constituted. 
Kedar Nath and another v. Ram Dial and 

OTHERS. 


[XIII-173 



C J 4 S ) DIGEST 

ACT XIX OF 1873 , s. ^^.'—{C 07 tiht 7 ied.) 

(2). Where a 77 iakal is divided by 

perfect partition into two or more mahals a 
separate record of rights should be framed for 
each of the new 7 ?iahals, Abdul Hai and 
OTHERS V, Ram Singh and another. 

[XVII -202 

(^). — SS. 62 & 64 . - SefUe 7 ne 7 it of disputes by 
Settlement Officer — Res~jitdicatal\ All entries in 
the record ot rights made under ss. 62 and 63 of 
Act XIX of 1873 are to be founded on actual 
possession ; and all disputes taken up by the 
Settlement Officer of his own motion, oa' upon 
the complaint of the party concerned, are to be 
investigated and decided by him on that basis 
(s. 64); and ail persons not in possession, but 
claiming the right to be so, must be referred by 
him to the Civil Court. The Settlement Officer 
is not competent to determine the rights of the 
parties. His decision that one of the parties is 
the mortgagee and the other the proprietor is 
not a judicial decision, but one beyond his com- 
petency. Ram Prasad v, Dalthamman. 

[ 1-24 

(2.) At 

the framing of a record-of-rights a dispute arose 
between the appellant and the respondent as 
to whose name should be recorded in respect 
of certain land, of which both parties claimed 
to be in proprietary possession. On the Sth 
June, 1876, the Settlement Officer ordered that 
the respondent’s name should be recorded in 
respect of such land. The dispute was subse- 
quently re-opened, and on the 3rd June, 1879, 
the then Settlement Officer ordered that the 
record-of-rights should be amended and the 
appellant’s name should be recorded in respect 
of such land. Thereupon the respondent brought 
^■''the present suit against the appellant for 
possession of such land, asking that the order 
of the Sth June, 1876, might be affirmed and 
that of the 3rd June. 1879, cancelled. This 
suit was instituted on the 28th July, 1879. The 
lower Courts gave the respondent a decree, 
holding that the order of the Sth June, 1S76. not 
having been set aside by a suit for that purpose 
within three years, had finally determined the 
dispute between the parties. The Court observed 
that the decision of a Settlement Officer on a 
question of title such as was raised in this suit 
was not final ; nor was there any limitation in 
Act XV of 1877 for a suit to contest orders such 
as that of the Sth June, 1876, made under Act 
XIX of 1873, Ibrahim Ali v. Hadi Ali. 

[ 1-15 

(g). 

that the determination by a Settlement Officer 
of a dispute as to whether certain lands were 
held by B as inferior proprietor at a fixed rent 
or as lessees operated as 7‘es-jtidicata to the 
same question being raised in the Civil Courts. 
Rup Singh and others v Sukhdeo and 
OTHERS, 

[Il-lil 


OF CASES. C ) 

AOT XIX OF 1873 , m, 62 64 .,- (continue d.) 

( 4 .) Jlel^ 

that an order of the Settlement Officer by which 
it was decided Jhat the land in dispute was 
&a 7 ?iindari Mnajl and not Muafi Haki 77 t was 
not final and that the Court could go behind it 
as it was recorded by the Settlement Officer 
without havhng the parties before him, Murad 
Ali and another v. Ram Dial and another. 

[111-201 

. Held 

that an order by a Settlement Officer directing 
that certain persons should be recorded as sub- 
proprietors of certain land, as they claimed to be, 
and not as lessees as certain other persons 
asserted that they were, did not operate as 7 ys* 
judicata in a suit by the latter persons against 
the former for a declaration that the former were 
not siib*proprietors of the land, but lessees 
thereof, the Settlement Officer not being compe- 
tent, under Act XIX of 1873 (N.-W. P. Land 
Revenue Act), to try such a question of right. 
Tota Ram and others v, Harkishan and 
OTHERS. 

[1^-247 

(I), s. 65 . — La 77 iharda}\ Held ih.^t. 2 .la 7 nbar 
dar may obtain adverse possession of the share 
of a cosharer by withholding and appropriating 
to his own use the profits thereof, a Ia 7 )iba 7 'dar 
not being a trustee of the shares of the co- 
sharers, although he may be bound to pay them 
the profits of their shares. Tulshi Singh AND 
ANOTHER V, LACHMAN SinGH AND OTHERS. 

[1-20 

Ram Narain and others v. Madho and 

OTHERS. 

[ I -100 

/2). Held that where the 

Collector of a district appointed by order one of 
two co-sharers in a inalial to be lambardar 
directed the tenants to pay rent to her, no layn- 
bardar having been appointed at the settlement 
of the malial^ or at any time by agreement be- 
tween the co-sharers, such appointment by tne 
Collector did not empower the Ia 77 ibarda 7 % so 
appointed, to collect the rents of the tenants. 
Held also that in the absence of either an arrang- 
ment recorded at the settlement under s. 65 01 
Act No. XIX of 1873 or a local custom or special 
contract, one of several co-sharers in 2. mahal 
could not be taken to have a general right to 
receive the whole of the rent payable by a tenant 
in the 7}iahaL Parbati v, Niadar. 

[XVI -14 

See s. 3 {4) Nos. i and 2. 

(I).— s. 66 . — Produce of g7we—Renf-~- Cus- 
t07nS Where a plaintiff sued as a za?!imdar to 
obtain a declaration of his right to half the pro- 
duce and wood of a certain grove, claiming the 
i same as due by a custom of the village recorded 
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4CT XIX OF 1873. {continued.) 
in the wajih-ul'arz : held that such^a suit could 
not be construed as a suit fur nor as a suit 

for damages cognizable by a S Aal! Cause Court, 
but that it was a suit fora cess within the meaning 
oi s. 66 of Act XIX of 1873, and as such was not 
maintainable if the custom alleged by the plain- 
tiff was not recorded in the manner prescribed 
by the said section. Ablakh Rai and another 

V. Ram Saran Singh. 

[XII-10 

^2). Consolidated cesses —Suit /or] 

This was a suit by the sanimda?^ of a certain 
village against the innajidars with whom the 
village had been settled for certain cesses. The 
wajtbnl'arz of the village stated that the inuajl- 
dars should pay the ztvnihidars their za?ui?idari 
duties. Before 1S77 the zamiudars had always 
received the dues which was taken from the 
tenants with their rents. In that year the ^nuaji- 
dars abolished these payments and instead of 
taking 2th of the produce from the tenants 
as betore took one half. The plaintifts alleged 
their cause of action to have accrued on the 
15th June, 187S. The defence was that the 
plaintiffs were not entitled to recover the cesses 
claimed from the defendants and that the suit 
was barred by limitation. Held that the suit 
fell under article 132 of Act XV of 1877 (ex- 
planation) and was not barred and that it was 
maintainable against the defendants. Rahat 
Alt and others v. Maharaj Singh and 

OTHERS. 

[11-28 

(3). Haqqi chalmrumi) A haqqi 

chaharnim is not a cess within the meaning of 
s. 66 of Act No. XIX of 1873. Durga Prasad v. 
Salig Singh ( 5 . A. No^ 692 of 1891) folio w’ed. 
Bhagwati Prasad v. Gajadhar and others, 

[XIII-205 

S. 77. Rent fixed by seltlcpnent officer 

—‘Prospective — Held that under s 77 of the N^- 

W. P. Land Revenue Act, the rent fixed by the 
Settlement Officer was payable from the ist July 
following the date of his order, and not before. 
Radha Prasad Singh v. Jugal Das. 

[¥II-12 

( 2 ), ^ 

order^of a Settlement Officer under s. 77 of Act 
No. XIX of 1873 determining rent is a purely 
prospective order and will not entitle the land- 
lord to sue his tenant for rate at the rent fixed 
thereby for any period antecedent to the ist of 
July next following the date of such order. 
Mahadeo P 7 ^asad v. Mathura (/. L. 8 All.y 
189) distinguished. Debi Singh v. Jhanwo 

K.UAR AND ANOTHER. 

lXI-V-22 

s. Resempiion of rc?ii free gra?iisi] 

See s. 30 of Aft XII of 1S81. 


ACT XIX OF \%n^^-{continued.) 

s. ^%~Held that s. 82 of Act XIX of 1873 
has reference to cultivatory holdings, and is not 
applicable to rent-free land in a town solely 
occupied by buildings. Ahmad Khan and an- 
other V. Hamni and another. 

[1*70 

(1) . — s. 01 — Presmnptioji to entries i\ On 
an application for partition, a question arose 
whether certain lands recorded as common to 
the 7 ?iahal were such or exclusively belonged to 
and wpre possessed by the objectors to the 
application for partition. Held that the burden 
ot proving that such lands exclusively belonged 
to and were possessed by the objectors lay upon 
them. In the absence of any evidence to the 
contrary, the entries in the settlement and subse- 
quent recodrs are prima facie proof of right and 
common possession. Kishen Lal and others 
V. Fazal Haq. 

[1-12 

(2) . — The 

appellants’ claim in this suit, was based on 
village custom in prc^ol ol which he produced a 
passage in the wajibuiarz ciflirming its existence. 
Observed that tins wms a piece ot evidence no 
doubt, but it required to be supported by proof 
of instances in which the custom had taken 
effect. Muhammad Ah v. Harbhagat Rai 
AND ANOTHEl^l. 

[11-29 

( 3 .) Held 

that a rent-roll to be entitled to the benefit of 
the presumption which the law (s. 91 of Act XIX 
of 1873) gives it, it is essential that the Court be 
satisfied that it is a trustworthy document and^ 
is what it purports to be -the record of rents* 
avowed by the parties and ascertained by the 
Settlement Oi^\Q.^x.-Uchbur Paiidey v. Bhurosa 
Ral ( 5 . D. A 1863, p. Xll' ) Parabhu v. Gan- 

PATIJI and another. 

[VI-26 

(4.) Object of wajih'UBarzI] The 

object of the ivajib-uBarz is* to supply a re- 
liable record of existing local custom. It was 
never intended that the tmiib-til-arz s\\o\x\A be 
used as an indirect means of giving effect to the 
wishes of a sole proprietor with regard to the 
nature of his tenure or the mode ot devolution 
of the property whicli should obtain after his 
death. Supkrunddhwaja Prasad v. Garu- 
raddhwaja Prasad. 

[XIII-85 

Chap. IV. —CO’Share^ —Mortgagee.] The word 
‘‘co-sharer” in Chap. IV of Act XIX ot 1873 re- 
lating to the partition of inahals does not include 
the representative of a co-sharer, such as a mort- 
gagee, Kiskan Lal v. Rup Chand and an- 
other. 


rix-160 
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ACT XIX OF 1873.—{conf/uueci.) " 

s. 107. — Property. '\ — Held that th<l“word 
perty/’ as used in s. 107 of Act XIX of 1S73 can 
not be taken to mean isolated plots ol laud 
which fall short of being the share of a co- 
sharer of a fnahal. Act XIX of 1873 rebates tB 
such partitions as would affect the interest of 
Government in the imposition, apportionment 
or collection of revenue. Ram Dayal v, Megu 
Lal, 

[Iir-1€5 

(2.) Held that a joint occu- 

pancy-tenant is entitled to sue for and^ a Civil 
Court is competent to grant a decree for parti- 
tion of the joint occupancy-holding, though, if 
the sa 7 ni?id'a 7 is not made a party to the suit 
for partition, such decree will not affect the 
mutual rights and liabilities of the zamlndar 
and the occupancy-tenants as they stood prior 
to the partition. Simdar v Pa/bati {L. A. 16 
/. A, 186) B 07771 g V. Nash (i Vesey and Bea77ies, 
551) Oomesh Chimder Shaha v. NltULch Chtmder 
Bo7ilck (S IV. R., 128) and Bhagi v. Girdhari^ 
(IP. iV. 1895, p. 143) referred to. Muhammad 
Bakhsh and others V, Mana and others. 

[XVI-82 

(3.) s. 108 Pe7'so7i e7itltled to perfect pa7‘ti- 
tion'^hi7idti widow.] A childless widow, who 
iiAS succeeded to her deceased husband’s share 
of a 77iahal, such share having been his separate 
property, and is recorded as a co -sharer ui such 
77 ia/ialf IS as much entiiled under s. 108 of Act 
XiX of 1S73, as any other recorded co-share is, 
to claim a perfect partition of her share. The 
circumstance that she may after partition alienate 
her share contrary to Hindu Law, will not bar 
her right as a co -sharer to partition, if she acts 
contrary to the Hindu Law in respect of her 
share, the reversioners will be at liberty to pro- 
tect their own interest. Jhuna Kuar v. Chain 
SUKH and another. 

[I-S 

(2.) Pe 7 ’S 07 i C 7 ititled to pe}dcct pa 7 iitio 7 i. 

Mortgagee 7 iot l?i^ possessio?i.] Application to 
the revision of an order passed by the Commis- 
sioner of the Rohilkhand Division in a case for 
partition under section 108 of Act XIX ot 1873. 
Held that an application for the partition of a 
77 iahal made by a mortgagor out of possession, 
against the wishes of the proprietors in posses- 
sion, may properly be refused under section 112 
of the Land Revenue Act. Jauhari Mal and 
ANOTHER V. HaBIB-UL-LAH RhAN, 

[XIII-15 

(3). Separate 7 nahal^Res 7 i 77 ied miiafi 

plotA Reference from the Commissioner of the 
Rohilkhand Division in a case of partition under 
s. xoS of Act No. XIX of 1S73. Held that a 
resumed 77 iuafi plot attached to a ? 7 iahal>, with- 
out a separate record-of-rights (though bear 
ing revenue, assessed under an order dis- 
tinct from that fixing the revenue of the parent 
77 iahal) and not registered as a separate 7 naJial 


ACT XIX OF 1873, s. 108 ,-(co 77 t/nued ) 
in the Government records, is not a separate 
7 nahal ; and that the holders of such lands are 
entitled under Jhe law to claim to have their 
lands partitionid from the rest of the ? 7 zahaG 
and to have them constituted a separate mahal. 
Board’s Selected Decisons i 7 i 7'e Ga 7 zga Dhi v. 
Ibrahi 77 t Kha 7 t {L. R., yoL i, page 139) and 
j Sahii Biihal Dass v. Bh’j Moha 7 i Sa7'a7i, {L, /f., 

I vol. I, page 140) considered. Ghulam Maula 
: V. MuSAMMAT pARASAT-UL-NISSa. 

[XIV-I44 

(1.) s WX—\\ 3 —Jurisdictl 071 -’Title — Ap- 
peal.] G M the recorded co-sharer of a ?7zahal^ 
applied under ss. 108 and 109 of Act XIX of 
1873 for partition of his recorded share. J A 1 
and others objected to the partition on the 
ground that they and not G M were the owners 
in possession ot such share. The Collector by 
an order, dated 12th December, 1S79, directed a 
local enquiry to be made as to who was in pos- 
session of such share and what was the nature 
of his possession. The officer who made the 
enquiry reported that G M had never received 
any profits or exercised any proprietary right. 
On the iith May, iSSo, the Collector ordered a 
partition to proceed and referred J M to the 
Civil Courts on the ground that G M as a re- 
corded co-sharer has a right to claim partition. 
On appeal to the District Judge the case was 
remanded for retrial. 'The Collector according- 
ly retried the case and holding that G M had a 
proprietary title to the share and was in posses- 
sion rejected the objection of / PL This deci- 
sion was affirmed in appeal by the District 
Judge. In second appeal J iM contended, 
that the decision of the Collector of the iith 
May, iSSo, was not appealable as he had not 
decided a question of title and therefore the 
District Judge had no jurisdection to entertain 
an appeal from that decision. Held that the 
contention had no force for although the pro- 
ceetiings of the Collector of the 12th December, 
1S79, Itie nth May, 18S0, were defective and 
irregular they were nevertheless held in accor- 
<iance with s. 113 of Act XiX of 1S73 from which 
an appeal lay to the District Judge. Jageshar 
Misr and others V. Ghansham Misr. 

[I-ISO 

(2 ) Res-jadicafa.] 

Where in proceedings for partition under Act 
XIX of 1873, a question tile to land is raised 
between the parties to the partition, and there 
is an adjudication of such que.stion, sucii ad- 
judication will operate as a bar to a suit be- 
tween the same parties in the Civil Courts to 
contest the title to such land, notwithstanding 
that in some respects such adjudication may 
have been irregular or defective. Har Sahal 
Mal V. Maharaj Sz 7 zgk (/. L. R., 2 All. 294,) 
Jageshar PI zsrazid olh^ez'S Y, Ghazzsham Plisr{W. 
N. 1881 p. 130) followed. Held in this case, on 
consideration of the partition proceedings, that 
the question of the title raised therein had been 
adjudicated on and therefore the rule mentioned 



( ) 


DIGEST OF CASES. 


I 152 ) 


ACT XIX OF 1873 , ss. 111-115, 

''nued,) 

above applied, Batesar Na^h v, Faiz-ul* 
Hasan. n 

^ ^ [III -20 

(3,) Held 

that the order of a Revenue Court, declining to 
give partition, on the ground that the village 
was impartible was not a bar to a subsequent 
suit in the Civil Court to have it declared that 
the plaintiff had equal rights with the defendants 
in the village, as the Revenue Court was not 
competent to determine rights of the parties. 
Jagat Singh 2/. Durjan Lae. 

[IV -2 

( 4 .) A 

Revenue Court acting under the provisions of 
ss. 112 and 113 of the N.-W. P. Land Revenue 
Act (XiX of 1873; recorded a proceeding de- 
claring the nature and extent of the respective 
rights of the parties before the Court, and pres- 
cribing the mode in which partition should be 
effected. No decree was framed in accordance 
with this proceeding. Held, that the proceed- 
ing of the Revenue Court was a decision by a 
Court of competent jurisdiction and could not be 
interfered with by a suit in the Civil Court dis- 
puting its correctness. Biiola and others v. 
Ramdhin and others, 

[V -283 

(5.) Held 

that the result, so far as ss. in -11 5 are con- 
cerned, is that a Civil Court is the Court which 
has jurisdiction to adjudicate upon questions of 
title or proprietary right either in an original 
action in cases in which the Assistant Collector 
or Collector does not proceed to inquire into 
the merits of such an objection under s. 113, or 
on appeal in those cases in which the Assistant 
Collector or Collector does decide upon questions 
of title or proprietary right raised by an objec- 
tion under ss. 113. Muhammad Abdul Karim v. 
Muhammad Shadi Khan and others. 

[VII-8i 

(6.) Held 

that a Revenue Court acting under s. 313 of Act 
No, XIX of 1873, was not preculded from deal- 
ing with an objection brought before it merely 
by reason of such objection not having been 
filed within the time limited by the Court for 
filing objections, the^Courl not having up to that 
time taken any action under s. 113 of the 
said Act. Mtiliammad Abdul Karim v. Ahihavi- 
mad Shadi Khan {IV, 18S7, p, 81) distin- 
guished, Tulsi Prasad v, Matru Mal and 
another, 

[XVI -30 

( 7 ). On 

the partition of certain common land the ques- 
tion arose as to how the common land should be 
allotted. The present plaintiff said that it should 
be allotted in proportion to the size of the patHs\ 
the owners of the pallis said that it should 


ACT XIX OF 1878 , ss, lll-llB.-lemli- 
mied.) 

be partitioned in proportion to the namber of the 
paths. The question was raised and decided 
by the Revenue Court. Held that the proceed- 
ings in the Revenue Courts came within the 
meaning of s. 113 of Land Revenue Act and that 
the decision of the Revenue Court was a deci- 
sion within the meaning of s. 114 of the same 
Act; consequently the present action in the Civil 
Court is barred by s. 13 of the Code of Civil 
Procedure. Amir Singh and others v, Nai- 
MATi Prasad, 

- [VII *53 

, Held 

by Tyrrell, J , that, the Court of Revenue acting 
under ss. 113 and 114 of Act XIX ol 1873, being 
incompetent to determine a suit in which an 
issue whether mortgages had been foreclosed or 
not was snbsecpiently raised, s. i 3 of Act No. XIV 
of 1S82 did not apply, and no plea of rcsjudicata 
outside s, 13 could be entertained if no such plea 
had been put forward in the Court below or in 
the High Court, Misir Raghobar Dial v. Skeo 
Baksh Singh {/. L. R., 9 Calc., 439) referred to, 

/*^rI 3 urfritt, J., contra. The provisions of s, 13 
of Act No. XI V of 1883 are not exhaustive, and 
the decision of Court of Revenue must be held, 
upon the principle of rcsjudicata to be a bar to 
a suit brought in the Civil Court. Ram Lai v. 
Chhab Natk {IV. tV., 1S90, p. 1S3) and Ra?n Air- 
pal V. Riip Kuari, (/. L. /f., 6 A/I , 269) referred 
to. Har Charan Singh v, Har Shankar 
Singh and others. 

[XIV -137 

(0). Where 

a Court of Revenue, acting under s. 113 of Act 
j No. XIX of 1S73, has decided a question of title 
or of proprietary right, such decision, being the * 
decision of a “ Court of Civil JiidicaUire of first 
instance,” will operate as rcsjudicata in a subse- 
quent civil suit in which the same question 
is being litigated. Har Charan Singh v. Har 
Shankar Singh and 01 hers. 

[XV - 3 64 

(10). Non 

co7nplia?icewiththep7’ovisiomofs. 113.] Where 
a decree declaring a right to partition has not 
been given effect to by the parties proceeding to 
partition in accordance with it, and the decree 
has become, by lapse of lime or otherwise, 
unenforcible, it is competent to the parties, or 
any of them, if they still continue to be interest- 
ed in the joint property, to bring a fresh suit for 
a declaration of their right to partition. Such 
a suit will not be barred by reason of the 
former decree for partition, though that decree 
may operate as 7‘cs-j7idicata in respect of any 
claim or defence which was, or might have been, 
raised in the suit in which it was passed. If a 
Revenue Court in disposing of an application 
for partition determines a question of title, it 
must, in so doing, act in conformity with the 
provisions of s. 113 of Act XIX of 1873. If it 
, disposes of the application otherwise than in 
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ACT XIX OX 1873, ss. 111-115.— {coniSmied) ■ 

the manner contemplated by s. 113 its proceed- 
ings are uljtra vires and will not debar the parties 
from suing in a Civil Court for a declaration of 
their right to partition. Nasratullah v, Mu- 

JIBULLAH AND OTHERS. 

[Xl-117 

. Ohjectiofi 

tinders, iii.] The procedure provided by s. 113 
of Act No. XIX of 1873 does not become 
obligatory on a Collector in partition proceed- 
ings unless an objection to the partition has 
been made by a co-sharer in possession, and 
unless such objection was made before the day 
specified in the notice which the Collector or 
Assistant Collector is bound to issue under s. 
Ill, and not even then unless such objection 
raises a question of title. Unless, therefore, 
such objection has been made, a Civil Court is 
not empowered to exercise any jurisdiction in 
the matter of the distribution of the land or the 
allotment of the mahal by partition. Hardeo 
Singh and others v. Narpat Singh and 

OTHERS. 

[XVII-197 

(12) . Decision under s. 113, 

{^ariJ) — Appeal?^ No appeal lies to the High 
Court from a decision of a Collector or Assistant 
Collector under the first part of s. 113 of the 
N.-W. P. Land Revenue Act (XIX of 1873) 
declining to grant an application for partition 
until the question in dispute has been deter- 
mined by a competent Court. Where a preli- 
minary objection was successfully taken to the 
hearing of’ an appeal, the High Court refused to 
follow the practice adopted in bankruptcy ap- 
peals in England by depriving the respondent 
of costs on the dismissal of the appeal on the 
ground that the appellant had no previous notice 
of the preliminary objection. Exparie Brooks 
{L. R,, 13 Q.B.D. 42) and exparte Blease (L. R,, 

14 Q. B. D. 123^ referred to. Imtiaz Bang v, 
Latafat-un-nissa and others, 

[IX-IOS 

(13) . Omission to frame a decree — 

Necessity of a dec'*^ee — Seco 7 id appeal.'] When a 
Collector or Assistant Collector has determined 
to inquire into objections raising questions of 
title preferred under s. 113, of the N\-W, P. L and 
Revenue Act, his proceeding thereupon must 
be conducted as an original suit in a Civil Court. 

It is essential that in a suit under the Civil 
Procedure Code a decree should be drawn up. 
Held, therefore, that in a proceeding under s. 

1 13 of the N.-W. P. Land Revenue Act, where 
the rights of the parties are decided, a decree 
should be drawn up giving effect to the decision. 
An Assistant Collector passed a decision under 
s. 113 declai'ing the rights of the parties, but 
did not draw up a decree giving effect to such 
decision. There was an appeal from such deci- 
sion, which made a decree affirming it. 

Heldhy Stuart, C. J., on second appeal, that 
the defect arising from the want of a decree on 


ACT XIX OF 1873 , ss. -- {continue 

the record of the Court of first instance was a 
bar to the hearing of the second appeal, and the 
proceedings ofjthe District Court should be set 
aside, and the case should be sent back to the 
Assistant Collector in order that he might frame 
a decree. 

by Straight, J that the decree of the 
District Court was appealable such defect not- 
withstanding and the appeal should be dec- 
reed and the decree of the District Court revers- 
ed, and the case be sent back to the Assistant 
Collector for the purpose aforesaid. 

Observations by Stuart, C J., on the absence 
in the Code of Civil Procedure of any mandatory 
provisions in reference to the framing of decrees. 
Ranjit Singh and others v. Ieahi Bakhsh 
AND others. 

[III -151 

( 14 .) Formal notice— Appeal ] A Col- 

lector or Assistant Collector trying a question 
of title raised in the course of the hearing of an 
application for partition under the N.-W. P. 
Revenue Act (Act XIX of 1S73) is not bound to 
cause a formal decree to be drawn up embodying 
the result of his order or decision on such point. 
An appeal will He Irom the “order" or “decision" 
of such Collector or Assistant Collector. Niaz 
Begam V. Abdul Karim Khan and another. 

[XII -62 

S. 124 . — On partition of a certain mahal be- 
tween A and B a certain plot having a chabutra 
belonging to A fell to the share of B without 
any condition or reservation. Held that B was 
entitled to bring a suit for removal of the 
chabutra, Mul Chand v. Bhola Nath. 

[ 111-136 

( 1 .) S .125 — Str I a?id —Partition] Held iliRt 
where the co-sharers of a 7 nahal referred to 
arbitration the matter of its partition and the 
award provided that where sir land belonging to 
one co-sharer lell into the lot of another, the 
latter should be entitled to possession, and a 
partition was effected and formal possession 
given under such award no co-sharer could 
claim a right of occupancy in respect of his sir 
land included in the mahal assigned to another 
co-sharer. S. 125 of Act XIX of 1873, must not 
be regarded as empowering a co-sharer, who had 
once given his consent to surrender his J‘//'land, 
to continue to cultivate it«against the will of the 
co-sharer who had become its owner by parti- 
tion. Tulshi Panday and others v. Bhag- 
WAN Panday and others. 

[ 1-81 

(2.) Held that sir 

land of one sharer included on partition in the 
mahal assigned to another sharer is to be treated 
in the same way as ^/rland is dealt with after 
its proprietor has lost his proprietary right there- 
in. In both cases alike the right of exproprietary 
tenancy comes by force of law into existence 
and the co-sharer, in whose mahal such .y^Vland 
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ACT XIX OW 1873, s. 125 — {continued ,) 
is included, _ cannot sue in the Civil Court for 
damages without obtaining a l^ase or having 
the rent fixed. Petition of Rait Prasad and 
OTHERS V. Dina Kuar. ^ 

[ 11-121 

Phueahra V. Jeolal Singh. 


13.)- 


[III-203 

- 'Held that 

a contract, that if any sharer’s fell on parti- 
tion in another '?mxh(it or portion, the former sif' 
holder should give up both the sir and its culti- 
vation, was void under s. 125 of Act XIX of 
K873 and s, 23 oi the Contract Act. Indar v 
IVHUSHHI. 

[VI-S8 

Hanuman Rai and others V, Kariman 
Khan. 

[Vm-185 

P <^^'ldi 07 i-Siay o/.l Reference from 
the Commissioner of the Rohilkhand Division in 
a case ot partition, under s. 108, Act XIX of lij'i 
/AVff that the terms of s, 130 of the Land Re- 
venue Act are general, and that where a CoIIec. 
tor is satisfied that the circumstances of the 
mahal are such, and the sliares of land to be 
allotted are so petty and divided, that adminis- 
tratively it is not desirable that partition into 
should be made, he may legally stav 
Shat V. C/ummJi 
Latly {L, It., Vol. I.p, 206) modified. Bhikam 
Singh and others v, Chimman Sxngh and 

OTHERS, 

[XIII185 

S. 132.— The co-sharers of a certain mahal 
started a paiMtion. The partition proceedings 
had reached all but the final stage. Notices 
had been issued to the co-sharers to lay their 
objections before the Court (Deputy Collector) 
on the lotli July, No objector however an 
peared and the Court made an order in the nrit- 
ter. On the nth some of the co-.slin’v*r< ' 

and asked for two weeks time winch was aiio'wed 
and a memorandum of objections wms filed 
1 he objections related exclusively to the allot- 
ment and distribution of the co-sharcr’s interest 
in the zamindari. On the 3rd April, the Deputy 
Collector made an order upon that petition of 
objections. The disappointed parties broueht 
a regular appeal to the District Judge 'fhe 
ramanded the case for retrial under s <.62 
Held that an appeal lay from this order of 
remand to the High Court. That the District 
Judp in an appeal had no jurisdiction in the 
matter. That the remedy open to the obiectors 
was that provided by ss. 131 and 132 if the 
Revenue Act and not, by an appeal. Ajudhia 
Rai and others z^. Nawal RAi and others 

[VII-185 

^ possession of a 

certain plot ol land on the allegation that in 


AOT XIX OI* 1873, s. 135, — {continued 1) 
1871 it was held by the plaintiff as his sir 
laud ; that in the partition which took place in 
that year It was actually allotted to him ; that he 
remained in possession until ousted by the 
aelendant and that he was ousted because the 
partition Ameen made an error in describing the 
plot as No. 250 instead of 254 (the real number 
that s. 13s of Act XIX of 
1873 iiot debar the Civil Courts trom taking 
suit. Tikam Singh w. Juala 

. [11-129 

(1). S. X^Q.—Arrears of revenue for freiod 
p>ior to sale—ReahzatioJi—Uabilify.l A share 
01 a ma/ial, arrears of Government revenue 
beiiig due m respect of llie whole mahal, was 
sold 111 execution of a decree. The existence 
01 the arrears was notified at the time of sale 
llie itle of the purchaser to the sliare vested 
from the date oi the sale, Act X of 1877, s 216 
beiiig in force at that date. The Collector atl 
tached and realized the amount of the arrears 
out ot the surp us sale-proceeds. Held that, 
inasmuch as at the date of the realization of the 
arrears out of the surplus sale-proceeds, the 
purchaser was the proprietor of the share, and it 
aiid he were responsible under s. 146 of Act 

Kam Chand and 

ANOIHER V, I'ATEH ChanD AND OTHERS. 

[III-240 


1 7^ “ —Maritime Civil salva^e.l Held 

(Mahmood, J., dis.'senting) 
that the pruiciple ol maritime Civil Salvage hSd 
no application to the case, and that no analogy 
could exist between the case of a salvor lii 
maritime Civil Salvage and the case of a co- 

the xN.-W. P. Land Revenue Act (XIX of 187 A 
applied. Leslei v. French {L. 23 Ch, /)! 

55 - 2 ) and ralcke v. Scottish hnperial hisura^tce 
Company (L. It, 34 Ch /A, 234, referred to! 
Seth Chitor Mai. z/. Sum Lal 

[XII-H7 


( 3 ) , - 


- ' by lamb erdaf for arrears 

Of revenpie against cosharers and outsiders d 
where a lambardarhxow^iX.^ suit for arrears of 
payable by the proprietors against 
se\eral deiendants ol whom some were co- 
saarers and others mortgagees in possession;- 
/:tetd tlmt such suit was one of the nature con- 
tcinplated by s. 93 (f) of the N.-VV. i-' , Rent Act, 
ibbi, and was cognizable by a Court of Revenue 
as against all the deiendants. Lachman .Singh 
V UHASI AND OTHERS. 

[XIII -63 

s. 167 . — Muafidars or assignees of Govern- 
ment^ revenue are not in precisely the same 
position as Government itself would have been, 
and possessed of identical rights and powers, 
m respect of the recovery of arrears of rc\*‘eniie 
due to them. An arrear of assigned revenue 
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ACT XIX OF 1873 , s. \m ,~{co 7 itimied.) 
is not a prior charge on the property in respect 
of which it is payable, against all the world 
The effect of the ])rovisions of ss. 93 (/), 171, 
and 177 of the N.-W. P. Rent Act of 1881 is to 
show that what the Legislature contemplated 
was to place the revenue assigned to a 7 mtaji- 
dar upon the same footing as rent ; that there- 
fore, in order to recover an arrear of revenue, 
a muafida?’ must bring a suit in the Revenue 
Court ; that, upon obtaining a decree, be may 
apply for execution against the immoveable 
property of the judgment-debtor ; that, where 
such property is a ma/ial, the Colle?:tor may 
make certain arrangements for discharge of the 
debt ; and that, failing such arrangements such 
immoveable property may be sold, subject to any 
incumbrances there may be upon it. Bithal 
Das and others v. Harphul. 

[IV-176 

^ S. 188 . — Heldhy Edge, C. J., that the expres- 
sion ’^patti of a mahal as used in s. 18S of Act 
XIX ot 1S73 means a division of a mahal distinct 
from the share of an individual co-sharer. The 
right of pre-emption, therefore, which is given 
by the above-named section is not exercisable 
on the sale merely of the share of an individual 
co-sharer not amounting to such a division of a 
7 nahaL Moreover the provisions of s. 18S of 
Act XIX of 1873 do not apply to a sale under 
s. 168 of the same Act of land other than that in 
respect of which the arrears which it is sold to 
satisfy accrued. Hence where the share of a 
co-sharer in an imperfect paitidari village, not 
being the land in respect of which the arrears of 
rent, for the satisfaction of which the said share 
is sold, are due, is sold under the provisions 
ofs. 177 ot Act Xll of 1881, no right of pre-emp- 
tion can be claimed in respect of such sale. 

Mahmood, J. per contra. There being no sta- 
tutory definition of the word patW it must be 
taken in its ordinary acceptation, and in that 
acceptation it means the share of 3. pattida?% 
whether such share amounts to a definale division 
of a mahal or not. The exigencies of the law of 
pre-emption require that in s. 188 of Act XIX of 
1873, word ^pattr should be construed in its 
broader signification as equivalent to any shaie 
oi 3 . paftidar. The words s. 168 which provide 
that land sold under that section is to be proceed- 
ed against “as if it were the land on account 
of which the revenue is due under the provisions 
of this act ” render the incidants of sales under 
s. 166, including pre-emption, applicable to sales 
under s. 168, with the exception that in such 
case only the defaulter s interest in the land 
sold passes by the sale. Hence a right of pre- 
emption would accrue under s. 188 in respect of 
the compulsory sale of any share of a coshare 
though such share did not amount to a patW 
in the sense of a definite division of a mahal* 
BaIJNATH V* SiTAL SiNGH, 

[XI-88 


AOT XIX OF 1373 s. 18 S. --{conflnued.X 

ss. 194 & 195 . — Disqualified proprietor — 
Cou7't of Wards — Sa 7 iciia 7 t of Local Gove/^n-' 
7 ne 7 iL] M, a I^^male proprietor, brought a suit 
to recover possession of certain lands which 
were in the hands of the Collector, as Manager 
of the Court of Wards, on the allegations that 
she had placed the property in the hands of 
the Court some years previously because she 
was not at that time in a position to manage it 
herself, but that she was now capable of manag- 
ing it, and desired to get it back. The suit was 
dismissed, and the plaintiff appealed on the 
ground, z 7 Lter alia, that inasmuch as she was 
not a “disqualified proprietor "within the 
meaning of Act XlXof 1S73, the Court of Wards 
had no jurisdiction to take the property, and 
that its possession was merely the result of an 
arrangement to which she was a consenting 
party, and which she now desired to terminate. 
Held that, with reference to the provisions of 
Act XIX of 1873, and Act VIII of 1879 (N,-W. 
P. Land Revenue Acts), the suit as brought was 
not maintainable, inasmuch as there was no evi- 
dence that the plaintiff had obtained the pre- 
vious sanction of the Local Government to the 
release of the property from the superintendence 
of the Court of Wards, as required by s. 20 of 
the latter Act. Held also that the plaintiff 
could not be allowed in appeal entirely to 
change the nature of the grounds upon which 
she alleged herself to be entitled to claim re- 
lief, and that hence she could not now raise 
the plea that the Court of Wards, in taking the 
property under its management, had acted 
without jurisdiction. The expression “ Local 
Government " in ss. 194 and 195 of Act XIX of 
1873, and s. 20 of Act Vill of 1879, means the 
Lieutenant-Governor of the North-Western Pro- 
vinces. Masuma Bibi and another V. The 
Collector of Ballia on behalf of the Court 
OF Wards. 

fV-227 

, SS- 202 & 203 . — Potver of Collector to repf'e- 
se?it the Board of Reve7iue.'\ Certain ?naiiza 
belonging Xo G F were sold in execution of 
decrees against him and purchased by the 
Collector of Mirzapur, on behalf of the Court 
of Wards, in charge of the estate of the minor 
Raja of Rantit. On the application of the 
judgment-debtor the sale of some of the man- 
2'^^’ was set aside by the Judge on the ground 
of irregularity. In respect of the villages the 
sale of which was confirmed, the judgment- 
debtor applied to the Collector to restore the 
same to him on payment of the sale price, stat- 
ing that there was every probability of the sale 
being set aside by the Pligh Court if he were to 
appeal to it. On this the Collector of Mirzapur 
recorded a proceeding, that as the judgment- 
debtor had agreed that on receiving back the 
said villages he would mortgage the same to 
the Raja only, he (the Collector) had consent- 
ed to restore them on being paid the sale price 
and the cost that had been incurred. The 
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A 0 T XIX OF 187 a, ss. 202 & 203 .— 

Court of Wards did not approve of the arrange- 
ment made by the Collector, and*)the judgment* 
debtor ultimately brought this huit to enforce 
it Held that there was no sucli agreement as 
that ill consideration of the plaintiff’s not appeal- 
ing from the Judge’s order confirming the sale, 
the Collector would re-sell the inauzas to plain- 
tiff, and that the Collector was not competent 
to enter into such agreement without the autho- 
rity of the Court of Wards. Girdhar Prasad 
Singh Deo v. The Collector of Mirzapur. 

[1-34 

(l.) — S. 205 (A) Suit hy and agahtst watdslS 
Under s. 205 of Act XiX of 1873, as amended 
by s. 23 ot Act VIII of 1879, a disqualified 
proprietor, whose property is in charge of the 
Court of Wards must sue and be sued in the 
Civil Courts by and in the name of his guardian, 
where a guardian has been appointed, or by and 
in the name of the Collector of the district in 
which the suit is brought, where a guardian has 
not been appointed, whether or not the suit has 
for its object to set aside an act done by the 
ward before the date when his property came 
under the charge of the Court of Wards. Sheo 
Dial Chaube^ and another v. The Collec- 
tor OF Gorakhpur as Manager of the estate 
OF Nandan Chaubey and another. 

[III-17 

(.2) s. WlQ—\B).’-'Disqualiiied proprietor— 
Power to enter into CQntractl\ A suit was brought 
against a disqualified proprietor for money due 
on a bond, given while her property was under 
the superintendence of the Court of Wards. 
The Collector was made a defendant to this 
suit “because the property of the defendant 
obligor had come under the superintendence of 
the Court of Wards before the execution of the 
bond.” Held that the Collector’s status in the 
suit, namely, as representative ad htani of the 
defendant, was sufficiently described to entitle 
him to raise the question of the legal capacity, 
of the defendant to enter into the bond. The 
mere disqualification of a proprietor to manage 
his estate does not carry with it a general and 
absolute disqualification to enter into any con- 
tracts at all. Heldy therefore, where a person 
whose property was under the superintendence 
of the Court of Wards, borrowed money, and 
gave a bond for the -payment of the same, and 
was sued on the bond in the name of the Col- 
lector, that the Court was competent to make a 
decree against such disqualified proprietor. 
The Collector of Benares as Manager on 

BEHALF OF THE CoURT OF WARDS OF THE 
ESTATE OF MaSUMA BiBI V, ShEO PrASAD AND 
ANOTHER. 

[III-63 

ss. 214 & 219 . Held that the provisions of 
ss. 214 & 219 of Act No. XIX of 1873 do not 
apply to an ex parte decision of a question of 
title by a Court of Revenue acting under s. 113 


ACT XIX OF 1873. ss. 214 & 

of the said Act. Tulsi Prasad v. Matru 
Mal and another. 

[XVI-30 

ss. 220—231.] The provisions of the Civil 
Procedure Code relating to awards are not ap- 
plicable to suits under the N.-W. P. Rent Act, 
1S81, the matters in dispute in which have been 
referred to arbitration as, s. 96 («; of that Act 
specifically imports into it, the procedure of the 
N.-W. P. Land Revenue Act with regard to 
arbitration. Where the Court trying a suit 
under the Rent Act, the matters in dispute in 
which have been referred to arbitration, has 
refused an application to set aside the award, 
and has decided the case in accordance with the 
award of the majority of the arbitrators, no 
appeal lies from its decision. Fahim-un-nissa 
AND ANOTHER V, AJODHA PrASAD. 

[IV-16 

s. 221. — Arbitration?^ The principle of the 
rulingof the Privy Council, in Raja Har Naraln 
Singh V. C hand h rain Bhagwant Knar is ap- 
plicable also to arbitrations under s. 221 of 
Act No. XlXof 1873. Gauri Shankar v. Bab- 

BAN LaL and another. 

[XII-20 

S. 222 . Number of arb Ur afo 7 ‘s- -Three arbi- 
trator's appointed by Court.] A Revenue Court 
referred a dispute before it under s. 220 of Act 
XIX of 1S73 1^0 arbitration. The parties each 
nominated an arbitrator but the Court appoint- 
ed three thus making the total number five. 
This was opposed to s. 222 of the Act but 
neither of the parties objected to it. The Court 
made a decree according to the award of the 
majority. This suit was brought by the party 
dissatisfied for virtually setting aside the award 
and the decree on the ground that the award 
was illegal. Held that the decree being neither 
in excess of, nor out of accordance with the 
award, it became final, and could not be object- 
ed to on any other ground, specially when the 
plaintiff had submitted to the irregularity com- 
plained of. Intizam-un-nissa Begam V. Jagan- 

NATH. 

[11-82 

(2) . ArbU 

iraiois appointed by parties?] Held that an 
award otherwise good does not become invalid 
simply because one arbitrator only was appoint- 
ed by the parties instead of 3 or 5 (s. 222, Reve- 
nue Act) or because it was dictated to and 
taken by the settlement officer and is not in the 
hand-writing of the arbitrator himself Jatan 
Singh v. Mahadeo Singh. 

[Vl-iSO 

(3) . -The 

provisions of ss. 222 to 231 of Act No. XIX of 
1873, contemplate that the award therein dealt 
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ACT XIX OF 1873 , s. 222.—{co?ifhi2ied^) 
with should be an award made by more arbitra- 
tors than one. When therefore a Settlement 
Officer had delivered a decision under s. 230 
upon what purported to be an award by one 
arbitrator only, it was held that such so-called 
award and the decision thereon of the Settle- 
ment Officer would not prevent the matters 
dealt with therein being re-opened in a Civil 
suit. Jatan Smgh v. Mahadeo Singh ( IV. iV., 
iSS6,p. 180) distinguished. Parsidh Rai and 
OTHERS V. RaJINAIN RAI AND OTHERS. 

[XVI -14 


(1) SS* 231 Sc 241 * — Award — Appeal — Juris* 
dicl/opi.] This was a suit brought by the plaintiff- 
respondent for a declaration of his right to certain 
land in a inahal on the basis of an award said to 
have been made under the provisions of Act XIX 
of 1873, SS. 220 to 230. It appears that an appeal 
was preferred by the defendants, impugning 
this award, to the Commissioner who, setting 
aside the Deputy Collector’s order and affirming 
the award put the parties back in their original 
position before the arbitration, it is contended 
on behalf of the plaintift-respondent, and has 
been so held by the Courts below that looking 
to the terms of s. 231 of Act XIX of 1873, the 
Commissioner had no power to entertain an 
appeal from the Deputy Collector. His order 
in appeal was therefore 7dtra vires and the 
award must be held to be subsisting. Held that 
the contention was sound but the High Court, 
as a Civil Court, was prohibited by s. 241, cl. (/) 
from interfering with the Commissioner’s order. 
The appeal must be decreed, the decree below 
set aside, and the plaintiffs suit dismissed. 
SlRAJ-UD-DAULA AlI MUHAMMAD KhAN V, Mu- 
HAMMAD Abbas Ali. 

[VI -77 

(2) ,- — ^ — ^ Fmality of 

—Jurisdiclion,] This was a suit instituted on 
the I2th March, 1880, by some co-sharers of a 
\nllage. against the other co -sharers and certain 
tenants for the possession of certain trees. The 
plaintiffs alleged that the trees belonged to all 
the co-sharers ; that the defendants fraudulently 
got these trees recorded in their name, made 
a fraudulent objection before the Settlement 
Officer, and obtained the appointment of nominal 
arbitrators who made an award in their favor ; 
that when the plaintiffs became aware of these 
proceedings they preferred an objection in the 
settlement department which was disallowed 
on the 23rd May, 1S77. Held that, it having been 
found that the plaintiffs were no parties to the 
proceedings before the Settlement Officer which 
terminated in the award and the order of the 
23rd May, 1877, the suit was not barred either 
^ s. 231 or 241 of Act No. XIX of 1873. Komul 
Ktshen Surkhul v. Bissonauth Chuckerbutty 
i^Sevestre' s Bep.,8;^i, note) followed. Sheo Das 
AND ANOTHER V, BaNDHU AND OTHERS. 


1-81 


ACTXIXCOF 1873 , ss. 231 & 24 i.-(i:^;f// 

nued.) 

(I). s. 24ii.—'^^tiafidars and zammdars — Suit 
to enforce cics tom i\ The plaint in this suit stated 
that the plaintiffs were hereditory muafldars of 
fnauzah X and the defendants, the samindars i 
that on the 17th February, 1848, defendants 
agreed that whether the village was settled with 
them or not they should only receive accordin®* 
to the old custom of the village, their malikana 
and would not interfere with the samindari 
rights ; that after the village was settled with them 
defendants began to interfere with the sammdart 
rights in contravention to the old custom and the 
agreement. The plaintiffs accordingly claimed 
the following reliefs : -That the defendants be 
compelled to adhere to the contract and custom ; 
that they be prohibited from interfering with the 
za7?imdan rights and that the plaintiffs be put in 
possession of those rights Defendants conten- 
ded that the suit was not cognizable by the Civil 
Courts as it effected a change in the settlement 
that the contract had no effect after the settle- 
ment was over. Held that the objection had no 
force and the suit must be decreed. Gopax. 
Singh and others v. Binda Prasad and 
OTHERS. 

[IV -74 


( 2 ). s. 241 ih).— Assessment of revenue-^Suif 
to cofitest liability. 1 The Civil Courts are not 
debarred by section 241 of Act XIX of 1873 from 
taking cognizance of a suit for a declaration that 
land which the revenue officers seek, under the 
provisions of that Act to assess to revenue, is 
included in an area which has already been per- 
manently settled, and is therefore not liable to 
further assessment. A title to hold land free from 
assessment to revenue cannot be acquired by any 
length of possession revenue free. Government 
v. Rajah Raj Klsheu Singh *9 W. R.^ 427) • 
Collector of Fatehporev. Mangli Pershad (Iv* 
W.P,S.D. A, Rep.y 1854, p. 167)7 Rajah Ragho* 
nath Sahai v. Bishan Singh {N.-IV, P S 
J 8 S 5 P- 302)/ Sheikh Ztiificar 
Ah V. Gha?isha?n Ram {Al.-W. P. S. D. A, Rep., 
1865 p, 92)7 and ::iri Uppu Lakshtni Bhayamma 
Ganiw Purvis {y Mad., H. C. Rep,, 167)716. 
ferred to. The Secretary of state for 
India in Council v. Ram Ugrah Singh and 

OTHERS. 


, [IV .287 

(3), ^Malikana fevenue.} 

See s. 55 . 


( 4 ). -Kharhandi.\ At 

settlement under Regulation IX of 1833, the 
kha?'bandis'' of the village of L and three 
other villages were separated from those makals 
and formed into a separate mahal of which the 
Government took possession. At the recent 
settlement the Government gave back the land, 
broke up the “ kkarbandi ” mahal, and incor- 
porated it with the four villages to which it had 
previously belonged and settled it along with 
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AOT XIX 01* 187S, s. 241 (h),-{coni(mue^,) 
the land of those villages with the zafnhidar of 
those villages. Before the first ;isettlement one 
M K mortgaged all his rights a: d interests in 
Z to 5 K. Such rights and interests included 
the mortgagor’s rights and interests in the ^'khar- 
bandV of Z. After the first settlement but 
before the second, 5 K sued on his mortgage 
bond and obtained a money decree in execution 
of which the rights and interests of M Kin L 
were put up for sale and were purchased by 5 
K, After the second settlement the present 
suit was brought by the representatives of M K 
against the representatives of S K^ who had be- 
come possessed of the rights and interests of ilf 
ZT in the “ khardn^zdi” of L, for possession of the 
same on the ground {i) that the Government 
intended to settle the kharbandi ” land with 
the original zammdars or their descendants— 

{ ii) that the sale to 5' K only passed the rights and 
interests of M K in Z and not in the “ kharha7t~ 
di ” of that village as it belonged at the time of 
sale to the Government and not to M K Held 
that the plaintiffs contention was right and the 
suit must be decreed- Shamsher Khan and 
OTHERS V. Taj Khan and others. 

[1-130 

(6),— s. 2 41 (d )— for declaration that land 
is rent freel\ Held that a suit for a declaration 
that certain land is held as a rent free grant 
without any condition of service was one cog- 
nizable by the Civil Courts. Hamandan v* 
Chand Mae and others. 

[VI-23 

(6) .— s. 241 {e).’^Za7nindarl muafi—Mncifi 
Haklmi— Decision oj Settlement Officeri\ Held 
that an order of the Settlement Officer by which 
it was decided that the land in suit was zamin- 
dart muafi and not Mnafi Hakmti was not final 
and that the Court could go behind it as it was 
recorded by the Settlement Officer without 
having the parties before him. Murad Alt and 
ANOTHER V, RaM DiaL AND ANOTHER. 

[111-201 

(7) . Lessee — hife^ior p7‘opne’‘ 

tor~-Decisw7i of Settlement Offtcerl Held that 
determination by a Settlement Officer of a dis- 
pute as to whether certain lands were held by 
B as inferior proprietor at a fixed rent or as 
lessees operated as res judicata to the same 
question being raised in the Civil Courts. Rup 
Singh and others v, Sukhdeo and others. 

[II-lll 

Pe} contra, 

Tota Ram and others v, Har Kishan and 

OTHERS, 

[IV-347 

(S). decIa7‘aUo7i that plaintiffs 

wei^e htferior proi)neioisi\ Persons to whom 
s. 4 of Act No, XJl of iSSi 'is applicable are not 
outside the provisions of that Act, but are tenants 


ACT XIX OF 1873, s. 241 
within the definition of the term contained in 
the Act. Held^ therefore, that a suit brought by 
such persons against their za^Jimdars for a de* 
ciaration that they were janwadhdaf's and for a 
declaration that an entry in the recent settle- 
ment that the plaintiffs were tenants at fixed 
rates instead of in ferior proprietors would not 
lie in a Civil Court. Jai Gopal and others 
V, Kadha Prasad Singh and others. 

[XIV-81 

(9) — Suit fo7 dectarafmi that certaipt 

laftd is plamtlff's stri] The defendants were 
admittedly tenants of the plaintiffs. Before the 
present suit was brought a final decision of the 
Revenue Courts had been obtained to the effect 
that they were occupancy tenants of the plaintiffs. 
The prayer in the plaint in the suit was as follows 
:-~“That a declaratory decree be passed in plain- 
tiff’s favour and against the defendants in respect 
of 17 blghas I biszoa 13 dhurs of sir land as per 
numbers given below, situated in taluka Unjiar, 
pa7ga?za Garh, valued at Rs. 2,135 and it be 
declared that the land claimed is the plaintiff’s 
j/r, that the defendant’s allegation and adverse 
possession set u[l'by them in respect of the said 
land be held as null and void, and that the whole 
of the Court costs be allowed. That the judg- 
ment of the Revenue Court, so far as it is inju- 
rious to the plaintiff’s rights, be declared as set 
aside and of no effect. That it should also be 
decided, that the defendant’s possession is as 
sub-tenants {asa77ii shik77iis^ under a settlement 
for a short period which in no way injuriously 
affects our wrland.” Held by Straight, that 
the suit might be considered as one to set aside 
orders passed by a Settlement Officer, and as 
such, the cognizance thereof by a Civil Court 
was barred by s. 241 of Act XIX of 1873. 
Mahesh Rai and others 27. Ciiander Rai 

AND OTHERS. 

[X-235 

( -j 0), -Suit for 7namfe7ia7ice ofpossesszo7i 

as teziazzts at fixed ratesi] The plaintiffs sued in 
a Civil Court alleging that they were tenants at 
fixed rates of a cultivatory holding and that at 
the settlement the Settlement Officer had entered 
the defendants in the village papers as the 
tenants at fixed rates and the plaintiffs merely 
as mortgages, and they asked for a decree for 
maintenance of possession “ invalidating the 
proceeding of filling up the columns at the 
recent settlement". Held by the Full Bench 
(Banerji, dubitazite) that the suit so framed 
was not within the cognizance of a Civil Court. 
Ajudhia Rai and another v, Parmeshar Rai 
AND others. 

[XVI-95 

( 11) . — s. 241 (f ) . ~-M ode oj pa7'Uiio7i — Juris- 
dicti07ii\ Held that when the question is as to 
the mode of partition, (/. <?., not being a question 
of title) no appeal lies to the District Judge 
from the decision of the Revenue Court and 
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ACT XIX OF 1873 , s. 241 (f) ^{contmued.) 
consequently no second appeal to this Court. 
Tota Ram and another v, Ishur Das and 

OTHERS. 

[VII -76 

Per contra, 

JWALA Prasad v, Salig Ram. 

[XI -158 

^J 2 ), — — Objection to partlilou jmisdic-' 
Uo 7 i,’\ The procedure provided by s. 113 of Act 
No. XIX of 1873, not become obligory on a 
Collector or an Assistant Collector or in partition 
proceedings unless an objection to the partition 
has been made by a co-sharer in possession, and 
unless such objection was made before the day 
specified in the notice which the Collector or 
Assistant Collector is bound to issue under s 
SIX, and not even then unless such objection 
raises a question of title. Unless, therefore, 
such objection has been made, a Civil Court is 
not empowered to exercise any jurisdiction in 
the matter of the distribution of the land or the 
allotment of the 7 ?iahal by partition. Hardeo 
Singh and another v. Narfat Singh and 

OTHERS. 

[XVII -197 

(13) Suit for land allotted in parti* 

Uon to defendan{\. This was a suit for recovery 
of possession of certain land on the ground that 
it had been allotted to the plaintitf under a 
partition under Act XIX ot 1S73, defen- 

dants had ejected him from it. The lower 
Courts found that the land had been allotted to 
the defendant and not to the plaintiff. Held that 
the suit was not cognizable by the Civil Courts 
under s. 241 of Act XIX of 1873. Nanku Singh 
AND OTHERS V, MaRJAD SiNGH. 

[III -165 

(If). 

the recorded proprietor of a 7 biswas 10 bis- 
wansis share in a village, the recorded area 
5 which was 476 bighas and 5 biswas purchased 
a 16 biswamis and 3^ kachwansis share in the 
same village. In 1872, at the time of settlement, 
B was recorded as the proprietor of 8 bisw^as 6 
biswansis and, 3J kachwa?isis share, and the area 
of this was recorded as 479 bighas and 5 biswas, 
that is to say, the same area as was recorded 
before the purchase. In 1876, H purchased B's 
rights and interests ‘in the village, and in 1877 
applied for partition of the share of which he 
had been recorded proprietor, and the same 
was partitioned, an area of 476 bighas and 5 
biswas being allotted to him, subsequently he 
brought a suit against the proprietors of the 
other estates into which the village had been 
divided for 61 bighas 4 biswas and 8 biswansis 
of land, alleging that, at the settlement of 1872, 
the area of B's rights and interests had been 
erroneously recorded as only 476 bighas and $ 
biswas. Held that the suit would not lie in the 
Civil Court, being barred by the provisions of 


ACT XIX OF 1873 , s. 241 {X).-{conunued.) 
s. 241 Kpy of the N.-W. P. Land Revenue Act 
{XIX of 1873). Habib ULL AH v, Kunji Mal. 

] [V -71 

( 15), Settlement of^nahal 

—Suit to contest legality i\ A settlement of land 
belonging to G and which he had mortgaged, hav- 
ing been annulled under s. 15S of Act XIX of 
1873 the land was farmed by the Collector of the 
district under s. 159. The revenue having fallen 
into arrears, the Collector, under the same section 
took the land under his own management-Subse- 
quently under ss. 165 and 43 of the Act, the land 
was settled with Gs wife. Held that the Court 
was precluded by the terms of s. 241 (/) of the 
Revenue Act from entering into the question 
whether the settlement was legally made by the 
Collector with the wife of the mortgagor ; that 
she must therefore be taken to represent such 
rights and interests as the mortgagor possessed ; 
and that consequently the estate was liable 
in her hands for the mortgage, and the mort- 
gagee was entitled to claim foreclosure against 
her. Bari Bahh and another v, Gulab 
Chand. 

[y -72 

(II)). Suit for paHition ofzilla house.} 

This was a suit for the partition of a zilla house 
I (the samindar's office) and the land thereto 
i appertaining. Held that the suit was cognizable 
: by the Civil Courts, s. 241, Act XIX of 1873 having 
i no application to such lands. Sheodevi and 
I OTHERS V. HaRBANS NaRAIN. 

[ 11-80 

(1 7). Suit for partition oj trees on joint 

land.] Parties to this suit are joint owners of a 
mahal. The suit was brought for partition of a 
number of trees on certain plots of joint land. 
Held that the suit was essentially one for parti- 
tion of the trees and therefore not cognizable by 
Civil Courts. Moghul Beg v, Gunga Ram. 

[II -3 

• ( 18 ). Suit for partitmi oj particular 

plots in a patti.} Held that a suit for the parti- 
tion of particular plots in a patti does not lie in 
the Civil Courts. Ramdayal v. Megulal (/. 
L. R.y 6 All.y 452) distinguished. Ijrael v. 
Kanhai and another, 

[VII -218 

(19) . for partition of occupancy 

holding.} There is nothing to prevent theTnern- 
bers of a joint Hindu family in possession as 
such joint family of an occupancy-holding from 
obtaining partition of their shares in such hold- 
ing inter se from a Civil Court ; though if the 
zamindar be not made a party to such suit for 
partition the decree therein will not aftect the 
joint liability to him of the occupancy-tenants. 
BhaGI AND another Z', GiRDHARI AND OTHERS. 

LXV- 14 S 

(20) — g. 241 {py.Suit for possession of land 
held in lien of rendering services.} A zamindar 
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ACT XIX OF 1873, s. 241 

bfouglit a suit to recover possession oi certain 
land in the village which was held by the 
defendant’s rent-free, in consi^leralion of ren- 
dering services as khera-pctiis,'' on the ground 
that he was entitled, as zammdar^ to dispense 
with their services and that therefore they no 
longer possessed any right to hold the land. 
The claim was resisted by the kJiera-patis on the 
ground that for many years they had been in 
possession of the land as muaji holders. Held 
that the dispute so raised, was a matter which 
could form the subject of an application to resume 
a rent free grant within the meaning of s. 30 
of the N.-W. P. Rent Act (XII of 1861) and that 
the cognizance of the suit by the Civil Court 
was therefore barred by cl. (/i) of s. 241 of Act 
XIX of 1S73. Tika Ram and others v, Khuda 
Yar Khan. 

[IV-331 

(21). s. 241 (jl .--Cattle sold for arrears of 
vennel] Where in satisfaction of an arrear of re- 
venue due by a defaulter certain cattle belonging 
to another person not a defaulter were sold, it 
was held that the remedy of the owner of the 
cattle lay entirely in the Courts of Revenue and 
that no suit would lie in a Civil Court respecting 
such sale. The Secretary of State for 
India in Council v. Mahadei and Shxam Lal 

AND OTHERS. 

[XVI-199 

s. 243 .—//^/^^ that section 243 of Act XIX of 
1873 not apply to orders passed by the 
Collector in cases transferred to him under s. 
320, C. P. C. Takaddus Fatima and another 
V. Baldeo Das and others. 

[X-185 

ACT XIV 01 * 1874 (Scheduled Dis- 
tricts.) 

(21). s. 6.-The High Court for the N.-W. P. 
has no jurisdiction to revise an order of the 
Commissioner of Kumaun refusing a certificate 
to practice as a mukhtar in the Criminal Courts, 
subordinate to the Court of the Commissioner. 
In the matter of the petition of Har- 
CHANDRA Lal. 

[XlI-236 

ACT IX 01 * 1875 (Majority). 

S. 2 . {c).—Held that under s. 2 {c) of Act IX 
of 1875, the Muhamnjadan Law and not the rule 
contained in s. 26 of Act XL of 1858 was the 
law applicable to a Muhammadan before Act 
IX of 1S75 came into force. Damodar Das v. 
WiLAYAT Husain. 

[V -214 

(I), s. S.— Appointment of guafdlan^S^ibse- 
guent renioval^Age of maority.l Held that the 
fact that a guardian is appointed under Act 
XL of 1858 brings the minor under the opera- 
tion of s. 3 of Act IX of 1875, and such 
minor must be deemed to attain his majority 
when he completes the age of twenty-one years 


ACT IX OF 1875, s. Z,--(contmued.) 
and not before. The removal of such guardian 
on such minor attaining the age of eighteen 
years does not take such minor out of the 
operation of s. 3 of Act IX of 1875, fcr it is 
sufficient to give eftect to the provisions of 
that section as to the age of majority that a 
guardian has been appointed for the person or 
property of a minor by a Court of Justice. A 
person therefore for whom a guardian has been 
appointed under Act XL of 1858 cannot main- 
tain a suit until he attains the age of twenty-one 
years. Khwahish Ah v. Sarju Prasad. 

r [ 1-30 

(2) .- .The 

mere fact of a guardian whose certificate is 
afterwards revoked having been appointed to a 
minor will not operate to postpone the attain- 
ment of majority by the minor till he reaches 
the age of twenty-one. Rudra Prokash Mzsser 
V, Bhola Nath Mttkerjee^ (/. L, R,j 12 Calc.^ 
612) dissented from : — Birjmohim Lal v. Rudra 
Perkash Misser (L L, /?., 17 Calc., 944) referred 
to. Patesri Partap Narain Singh v, Champa 
Lal. 

[XI-118 

(3) Hindu,} 

Held that in the case of aHindu (Muhamma- 
dans are also governed by the same rule) the 
age of majority within the meaning of s. ii of 
Act IX of 1872 is that fixed by s. 3 of Act IX of 
1875 and not that of Hindu Law. Mammi Mal 
V, Jag AN Nath. 

[vn-71 

( 4 ) . 

that under s. 3 of Act IX of 1875, a j>ersoii under 
the age of eighteen is a minor within the mean- 
ing of Act IX of 1861. Sarat Chandra Cha- " 
karbati V, Forman and another. 

[X>80 

^5), European 

British subject not domiciled in India Held 
that Act IX of 1875 intended by the Legis- 
lature to be applicable and in fact was appli- 
cable only to European British subjects domi- 
ciled in those parts of British India referred to 
in s. i and that to any other European British 
subject whose domicile was in England but who 
was temporarily residing in any part of India 
above alluded to the privileges and disabilities 
of minority attached until he had attained the 
age of twenty-one years. Rohilkhand and 
Kumaun Bank, Limited v. Row. 

[V-101 

ACT V OF 1876 (The Beform^tory 

School). 

( 3 ).— s. 7 . -Where it is thought necessary tha^ 
a person found guilty of an offence should be 
detained in a reformatory, the proper procedure 
is to impose a substantive sentence for the 
ofience of which such person has been convict- 
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ed and then to order that in lieu thereof the 
convict should be detained in a reformatory. 
Queen Empress v, Babu Ram. 

[XVI-27 

(2). •Detention in Reformatoy School— 

Procedure.] Held that the High Court had no 
power to interfere with an order under s. 7 of Act 
No. V of 1876, substituting a term of detention 
in a reformatory for a sentence passed under the 
Indian Penal Code. Queen Empress % . Akrudk 
SiNCPI. 

[?:VI-43 

s. 8. — A Magistrate, acting apparently with 
reference to s. 399 of the O'. P, C sentenced 
a boy under sixteen years of age to imprison- 
ment and confienment thereafter in a refor- 
matory for one year. At that time the Local 
Government had not under s. 2 of the Re- 
formatory Schools Act (V of 1S76) brought the 
provisions of that act into force in the N.-W. P. 
Held that the sentence was illegal, and that it 
was also open to objection on the ground that, 
by order of the Government of India No. 173 
dated the 14th March, 1889, a Magistrate admi- 
nistering the Reformatory Schools Act shall 
not send a boy to a Reformatory School, if under 
ten for a less period than seven years, and if 
over ten for less than four years or until he 
should have attained the age of eighteen. 
Queen Empress z'. Hira. 

[IX-iSl 

S. 22. — Government notification {India) No. 
173 of the i^th March, 1889.] Where a boy over 
fourteen, but otherwise of uncertain age, was 
ordered, upon conviction by a Magistrate, to be 
detained in a Reformatory School for two years. 
Held that such sentence, having regard to the 
rules made by the Governor-General in Council 
under s. 22 of Act No. V of 1876, was illegal. 
The proper course for the Magistrate to have 
adopted with reference to the above-mentioned 
rules was to have ascertained as near as might 
be the exact age of the oflfender and sentenced 
him to a specified period of detention which 
should be that elapsing between his conviction 
and the attainment by him of the age of eighteen 
years. Queen Empress v. Narain. 

[XIII-107 

ACT X VII OF 1876 (Oudh Iiand Ke- 
venue Act). 

S. 40 — Held that a rent fixed under s. 40 of 
the Oudh Revenue Act cannot be enhanced in 
a suit brought under s. 33 of the Oudh Rent 
Act. Held also, that the use of the word kabza- 
dari in a decree made at last settlement is 
not to be invariably construed to mean right of 
occupancy. The meaning to be attached to the 
term must be ascertained from a careful consi- 
deration of the claim made before, and the 
mdgment recorded by, the Settlement Court 
Bindha Singh and another v. Ilahi Khanam. 

[XIII-75 


ACT 1 OF 1877 (Speeifie reliefs.) 

< 1 ). s. 9. — Possession— Title.] Heldthzt a suit 
to establish title to immoveable property and to 
recover possession was not one under section 
9 of the Specific? Relief Act and the Court must 
decide it with reference to the title of the plain, 
tiff and not on the basis of mere possession* 
Wajid Ali V. Ram Saran Sahai and another" 

[IV-39 

(2) . ,] A plaintiff, al- 

leging that upon the death of a Hindu widow, he 
had obtained possession of certain immoveable 
property as heir of her husband, but had been 
wrongfully dispossessed by the defendants, sued 
for a declaration of his title as such heir, and to 
have the defendants ejected as trespassers, and 
for recovery of possession, The lower appellate 
Court treated the case as falling within s. 9 of 
the Specific Relief Act (I of 1877), and directed 
the Court of first instance, which had dismissed 
the suit on the ground that the plaintiff had 
failed to prove his title, to deal with it as a sum- 
mary suit under that section. Held that this 
view was erroneous, as s. 9 of the Specific Relief 
Act referred only to cases in which no title was 
set up, but only the fact of dispossession estab- 
lished, and the plaintift in this case sought 
a declaration of his title. Chuthan Rai and 
OTHERS V. SHEO* GhULAM RaI. 

[IX-89 

(3) . Heldhythe Full 

Bench (Mahmood, J. dissenting) that section 9 
of Act I ofiS77, is intended to provide a special 
summary remedy for a person who being, what- 
ever his title, in possession of immoveable pro- 
perty, is ousted therefrom. That section does- 
not debar a person who has been ousted from 
the possession of immoveable property to which 
he has merely a possessory title, by a mere 
trespasser from bringing a suit in ejectment on 
his possessory title. Wali Ahmad Khan and 
OTHERS Vt AJUDHIA KanDU, 

[XI-196 

. (f). .] A Court should in 

all cases where it applies give effect to the firs, 
paragraph of s. 9 of the Specific Relief Act 
1877, although that section may not have been 
relied on by the party in whose favour it is 
applicable, but he may have brought a suit for 
possession based on a plea of title. Ram Harakh 
Raiv Sheodihal Joti{VV N. 1893,^. 163) fol- 
lowed. MoUSI AND OTHERS V. KaSHI AND 
OTHERS. 

[XVII-145 

(5)^ Damages There is 

nothing to prevent a claim for damages and a 
claim for establishment of title being joined 
with a claim for the relief provided for by s. 9 of 
Act I of 1877. Harakh Rai v. Sheodihal 

Jatj. 

[Xm-163 

S. 19.— The respondent mortgaged certain land 
to the appellant for Rs. 25 on the understanding 
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that, if be failed to repay that amount by a 
certain date, he should give appellant possession 
of such land. The respondentv did not repay 
the mortgage-money as agreed, whereupon the 
appellant sued him for it in the Small Cause 
Court. That Court refused to interfere on the 
ground that according to the terms of the mort- 
gage the appellant was entitled to possession of 
such land and referred him to the Civil Court, 
The appellant accordingly brought the present 
suit in which he asked tor possession of the land 
or re-payment of the mortgage-money. The 
Court of first instance refused to give the ap- 
pellant possession of the land on the ground 
that the mortgage was invalid, the land being 
the joint and undivided property of the res- 
pondent and his brother and uncle, but gave 
him a decree for Rs. 25 by way of compensa- 
tion» having regard to the provisions of s. 19 
of Act I ot 1S77. The lower appellate Court 
reversed this decree on the ground that the 
appellant should have not been granted a relief 
for which he did notask. The Court observed 
that the decision of the Small Cause Court was 
no bar to the suit. The lower appellate Court 
had erroneously held that the appellant had not 
asked for the money. The plaint might not be 
altogether in accordance with the requirements 
of s. 19, Act I of 1877, but the appellant did 
nevertheless ask that the money might be dec- 
reed to him. Although the appellant did not 
ask, in so many words, for compensation in 
substitution for the performance by the mort- 
gagor of his part of the contract, vtz. to give 
possession, ail the circumstances of the case 
showed that the appellant really wanted pos- 
session or his money back. Under the cir- 
cumstances, the decree of the Court of first in- 
stance was equitable and within its competence 
to make, Sheo Niwaz v. Gopal. 

[1-22 

(1) . s, fo refer to arbitraiiou.'] 

The last part of s. 21 of the Specific Relief Act 
not only makes a pre-existing reference to arbi; 
tratlon a bar to the institution of a suit, but. 
where subsequent to institution an agreement to 
refer is registered, bars the further prosecution 
of the suit, Shib Lal and others v, Hira 
Lad, 

[Vin-133 

(2) ^ .] One 

of the parties to a contract co refer a contro- 
versy to arbitration brought a suit for part of the 
subject matter referred. The defendants plead- 
ed the bar of s. 21 of the Specific Relief Act, 
but did not allege in their answer to the plaint 
that the plaintift refused to perform his con- 
tract. Held that the mere act of filing the suit 
on the part of the plaintiff was not tantamount 
to a refusal to perform his contract, in the sense 
of s. 21 of the Specific Relief Act. The con- 
tract. the existence of which would bar a suit 
under the circumstances contemplated by s. 21 
of the Specific Relief Act must be an operative 
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contract, and not a contract broken up by the 
conduct of all the parties to it, Tahal v, Bishe* 

SHER AND ANOTHER. 

[V-331 

( 3 ) .] The 

parties to a suit applied for an adjournment of 
it on the ground that they had agreed to refer 
the matters in difference between them in such 
suit to aribitration. The Court accordingly 
adjourned the suit, and the matters in difference 
therein were referred to arbitration by the par- 
ties, and an award was made thereon disallow- 
ing the plaintiffs claim. Held that, under these 
circumstances, the further hearing of such suit 
was barred. Salig Ram v. Jhuna Kuar. 

[11-135 

( 4 ) . .] Held 

that an agreement to refer a certain dispute to 
arbitration, could not under s. 21 of Act I of 1877 
indefinitely bar the parties from asserting any 
rights they might have by suit. In the present 
suit the agreement had been executed on the 
17th April, 1877, and it was admitted that at the 
time of the institution of the suit (8th November 
1880) not only had nothing been done under it, 
but the arbitrators had never met. It had 
therefore lapsed, not haying been acted upon 
within a reasonable time, Atma Rai, and 
OTHERS SHEOBARAN RaI. 

[ 11-58 

S. 22 — Naubat Ram, a large landed pro* 
prietor, died without issue in 1867. His widow 
Ganesh Kuar, held possession of the estates 
down to her death in 1878. Then after some 
disputes as to the succession, one Naraini Kuar, 
claiming as widow of an alleged adopted son of 
Naubat Ram, was put into possession by the 
Revenue authorities. Against Naraini Kuar, 
two suits were brought lor the property left by 
Naubat Ram. The first suit was brought in 
April 1879, by one Chandi Din claiming as 
siker’s son of Naubat Ram. Chandi Din being a 
pauper sold a portion of the property in suit to 
one Nawab Masfmq Mahal lor Rs. 20,000 and 
made Mashuq Mahal a co-plaintiff in the suit. 
The second suit against Naraini Kuar w^as in- 
stituted in May 1879, by Shib Lai and others, the 
defendants-appellants in this present suit, who 
claimed title as the nearest saplndas of the 
deceased Naubat Ram, In each of these two 
suits the plaintiff or plaintilfs were successful. 
In each the defendant appealed. In the case 
of Chandi Din, the defendant was successful 
and the plaintiffs suit w^as dismissed by the 
High Court on the 7th of December, 1886, in the 
other case the parties on the 25th of July, 1885, 
settled their dispute by a compromise. While 
the two suits, above-mentioned were pending, 
Shib Lai, his co-plaintiff instituted a suit on 
the 2nd of July, 1883, against Chandi Din and 
Mashuq Mahal asking for a declaration that 
they \vere entitled to succeed to the property 
of the deceased Naubat Ram. In January 1884, 
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the female defendant having died, the Collec- 
tor of Bareilly was brought ^ on to the record 
of this suit as guardian of his minor children ; 
and on the 19th of January, 1885, ^ compro- 
mise was entired into between the Collector, 
on behalf of the minor children ot Mashuq 
Mahal and one adult daughter of Mashuq Mahal 
on the one hand, and the plaintiffs on the other, 
whereby the representatives of Mashuq Mahal 
relinquished the suit and consented to a decree 
being passed in favour of the plaintiffs and 
the plaintiffs agreed that when they got posses- 
sion of the property they would mahe over 
certain villages and a certain sum of money to 
the representatives of Mashuq Mahal. As has 
been mentioned, Chandi Din’s claim to the 
property was finally disallowed by the High 
Court in December 1886, On the 6th of January, 
1888, the iCoiiector of Bareilly instituted a suit 
for specific performance on the compromise of 
the 19th of January, 1885. The Court of first in- 
stance decreed the plaintiff’s claim. On appeal by 
the defendants to the High Court it was held 
that there was nothing in s. 22 of the Specific 
Relief Act which would stand in the way of a 
decree for specific performance of the com- 
promise. The compromise when entered into 
in 1885, was not without consideration and the 
subsequent course of litigation could not affect 
the position of the parties as regards the 
present suit based thereon. Shib Lal and 
OTHERS V, The Coj.lector of Bareilly. 

[xiv-iei 

(1). s. 27(b ). — Specific performance’-- First 
and second mortgages— Transferee tor valuei] 
On the 7th February, 1873, F mortgaged the 
equity of redemption of a certain estate to F 
. and G, On the 7th August, 1877, he mortgaged 
such estate to F agreeing that, if he failed to 
pay the mortgage -money within the time fixed, 
he would convey such estate to and that, if 
he failed to execute such conveyance, P should 
be competent to bring a suit “ to get a sale 
effected and a deed of absolute sale executed 
On the 6th October, 1877, F mortgaged such 
estate to B and />. By this mortgage the lien 
created by the mortgage of the 7th February, 
1873, was extinguished. In December, 1877, B 
and D obtained a decree against F on the 
mortgage of the 6th October, 1877, and in June, 
1878, in execution of that decree, such estate 
was put up for sale and was purchased by 
In J^ebruary, 1880, P sued F and D for the 
execution of a conveyance of such estate to him 
in accordance with F'$ agreement of the 7th 
August, 1877, Held that the mortgage of 7th 
August, 1877, was not in the nature of a mort- 
gage by conditional sale and there was no 
necessity for P to take proceedings to foreclose 
the mortgage, and the suit was maintainable. 
Also that, assuming that D had no notice of the 
agreement of the 7th August, 1877, it was very 
doubtful whether under s. 27 {d) of Act I of 
1877, D could claim that specific performance 
of that agreement should not be granted, inas- 
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much as the contest lay between a prior and 
subsequent lien^^ created upon the same prc^- 
perfcy, which hau passed to the transferee under 
a sale in execution ot a decree for the enforce- 
ment of the subsequent lien, Badri Prasad 
V, Daulat Ram. 

[1-61 

(2) . Motig age— Redemption,'] This 

was a suit lor redemption of certain occupancy 
holding at fixed rates which the plaintiff had 
usufructuarily mortgaged to one X, The rent 
payable by X to the ssamindarlmd fallen into 
arrears and the holding had been put up for sale 
in execution of a decree for rent and bad been 
purchased by the defendant. The defendant 
set up as a defence that he had purchased the 
land for value in good faith and was therefore 
protected under s. 27 {b) of the Specific Relief 
Act. Held that the section had no application 
to this case and it was no part of plaintiff’s duty 
to notify the mortgage to the detendaiit, auc- 
tion-purchaser. Sampat V, Banarsidas and 
OTHERS. 

[III-159 

a SO—Snit for specific per formance of con- 
tr act,! A suit for money, based on an award, 
which directs its payment by the defendant to 
the plaintiff, is virtually a suit to have the award 
specifically enforced ; and, as by s. 30 of the 
Specific Relief Act, 1877, awards are placed on 
the same footing as contracts, No. 113, sch. ii. 
of the Limitation Act, 1877, is applicable to such 
a suit. SuKHO Bibi and others v. Ram Sukh 

Raghubar Dial Madan Mohan Lal. 

[XIII-179 

(1) . s. 38 . — Sale of immoveable property— 
Covenant of good title,] B R sold a shop 
to C and R D and covenanted with them 
|;hat he had a good title. Subsequently I 
brought a suit to enforce his mortgage against 
R C and R D and the shop, and obtained a 
decree. B R thereupon brought the present 
suit against 1 to have the mortgage, and the 
decree obtained thereupon set aside, on the 
ground that the mortgage was fraudulent. The 
plaintiff claimed to have a right to maintain the 
action on the ground that lie was liable on his 
covenant. The lower appellate Court decreed 
the claim holding that the suit was maintainable 
under s. 39 of the Specific Relief Act. Held that 
as the plaintiff had parted with all his interest 
in the property in question before the present 
suit was instituted and as the hypothecation 
bond could not be enforced against the plaintiff 
himself the suit was not maintainable. Jhuna 
V Beni Ram. 

[VII-75 

(2) . .] This 

was a suit, brought by the vendor of a shop who 
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had covenanted ivith his Vendee to return the 
urchase-money with compensa lon should there 
e any flaw in the title to the prt^perty, for a dec- 
laration that certain decree enforcing a mortgage 
of the shop obtained by the defendant subsequent 
to the sale was fraudulent. The first Court heW 
that the shop having been soM by the plaintiff 
he had no interest to maintain the suit.^ The 
lower appellate Court holding that the suit was 
maintainable under s. 39 Specific Relief Act re- 
manded the case under s. 563, CPC, Helds 
on appeal by the defendant, that the suit was 
maintainable, but that as all the evidence was 
on the record the lower appellate Court should 
have itself tried the case and should not have 
remanded it to the first Court. Jhuna u Beni 
Ram, 

[V-192 

Ai)preh&nsion of vtjiiry— Discre- 
tion of Court'] ‘ In a suit under s. 39 of Act I of 
1S77, the plaintift, in the lower appellate Court, 
receded from the position taken up by him in the 
first Court to the effect that the instrument in 
suit was a forgery, and only contended that it was 
of no avail, for non-compliance wdth s. 17 of Act 
ill of 1877, The lower appellate Court dismissed 
the suit. Held that the exercise of the discretion 
of the Court under s. 39 of Act I of 1877 ought not 
to be interfered with except on strong grounds, 
that the plaintiff had failed to show grounds for 
any reasonable apprehension of serions injurj 
within the meaning of the section, and that it 
was not for a Court acting under the section to 
go into the question whether the instrument 
required registration, or would be admissible in 
evidence, Shi b Lai v. Hha Lai (/. L,R.^ i All., 
622) referred to. Bhawar Rai and another 
V. Jahandar Khan. 

[IX-147 

(1) .s.42. — “ Entitled to any legal character i'] 
On the 3rd June, 1884, a Collector, in partition 
proceedings under the N.-W. P, Land Revenue 
Act (XIX of 1873) included a temple with-* 
in the defendants mahal, but ordered the 
plaintiff to contribute a certain sum yearly 
towards its expenses. On the 2nd June, 1887, 
the plaintiff instituted a suit for a declaration 
that this order was ultravires, and passed with- 
out jurisdiction. Held that the suit must be dis- 
missed, as the case was not within s. 42 of the 
Specific Relief Act (Fof 1877J, since the Collec- 
tors order did not impugn in any way the title 
of the plaintiff to any property. Bijai Misr 
AND OTHERS V. GOBIND GiR AND OTHERS. 

[X-195 

(2) . Suit for a declaration unders . 148 

of Act XH 0/ 1S81.] One jB D sued certain cul- 
tivators of muafi holding and one 5 A, praying 
for a declaration of her right to recover from the 
said cultivators her proportion of rent and for 
setting aside an order of the Revenue Court, 
alleging that the muafi land belonged to S A; 
that in consequence of some dispute the said 
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muafi was detached by the Settlement Officer 
and given to the plaintiff’s husband who sold 
it to her ; that she remained in possession with- 
out interference ; that she sued the said culti- 
vators for arrears of rent ; that 5 A intervened 
under s. 148 of Act XII of 1881 ; and that the 
Revenue Court decided adversely to the plain- 
tift. Held by the Full Bench that upon the 
facts alleged there was a cause of action and 
that the plaintiff had a right within the mean- 
ing of s. 42 (Specific Relief Act), Sabt Ali 
AND OTHERS BaSHIR DaULAT. 

[Y-194 

(3) ^ Cause of action.] One y was sued 

by his son B for the partition of the ancestral 
estate who got a decree. Subsequently B was 
sued by his wife for her share in the estate and 
got a decree for a ^th share of the estate. From 
the time B sued his father for partition he 
commenced to borrow money from the plaintiffs. 
Plaintiffs brought a suit for the money and got 
a decree. They (the plaintiffs) then brought 
this suit against B and his wife for a declara- 
tion that the decree obtained by her was col- 
lusive. Held that the plaintiffs had no cause of 
action. Ram Sarup and Behari Lal 
Rukmin Kuar and others. 

[V-281 

(4) . -.Suit for declaration that property 

was not liable to be sold.] M, in whose name 
property had been purchased at an execution sale 
which was improperly set aside, brought a suit 
to have the order setting aside the sale revers- 
ed, and the sale confirmed in her favour, and 
for a declaration that the property was not liable 
to be sold ill execution of a decree of the defen- 
dants against third persons, under which it had 
been attached and advertised for sale. Held 
that such a suit could only be maintained under 
s. 42 of the Specific Relief Act, Man Kuar v, 
Tara Singh and others. 

[V-124 

(5) . Inconv 6711 ant and extreme kind 

of relief i] The plaintiffs claiming to be the pro- 
prietors of a mango grove, sued for a declaration 
that a custom did not prevail entitling the zamm* 
dars to take half the produce of the grove and 
also for recovery of the money value of the 
produce for a particular year, which they alleged 
had been taken by the defendants. They stated 
that the defendants had in collusion with the 
patwarf caused the words zatnmda^'S half share 
to be recorded in the settlement khasra. Held 
that the suit was rightly dismissed because it 
was a most inconvenient and extreme kind of 
relief for the plaintiffs to seek, more convenient 
and regular mode of redress being open to them. 
Held further that there was no cause of action 
for the declaration. Chandan Sahu and others 
V, Ram Parshad hnd o.thers 
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^( 5 ) -—Suit fof cstabUsk7?iC7it of ctisiom.l 

The za77imda7S of a village sued an occupancy 
tenant for a declaration of their right to main- 
tain a custom which was thus recorded in the 
wajib-id^-arz \ — “ When necessary, one or two 
bighas out of the tenant s lands are taken with 
their consent {ba kkushi') for sowing indigo/ 
Upon the basis of this entry, they claimed to be 
entitled to take a portion of the occupancy 
holding at a certain period of the year, for the 
urpose of cultivating indigo. Held by the 
Lill Bench that the word kJmshd' used in the 
wajib-ul-arz indicated that the land was only to 
be taken with the occupancy tenant's consent, 
and the document created no right of the 
nature alleged, namely to take the laud despite 
the tenant. 

Per Tyrrell, J That the suit was not main- 
tainable under the special provisions ot the 
Specific Relief Act (1 of 1877 ). Sheobaran v, 
Bkairo Prasad Singh and others, 

[V-276 

^ 7 ). Biscrefmt — DeclafaiioTt not the 

only rcfnedy available^ The plaintiffs {zaTftin- 
darSy took possession of a piece of land after the 
trees upon it were removed by the defendant 
(tenant). Thereupon the defendant claiming 
to be the tenant of the land made an application 
under s. 95 (.«) Rent Act for recovery of posses- 
sion. It was resisted by the plaintiffs, in the 
Revenue Court, on the ground that the land 
having been granted for planting trees and 
the trees having been removed the land revert- 
ed to the 2ami7idan. The Revenue Court deci- 
ded against the plaintiff. Thereupon the plain- 
tiffs have brought this suit for a declaration of 
their right. Held that a declaratory suit would 
not lie. Ramdihal and another v, Udasi, 

[V-i78 

( 8 ) . .] A 

died leaving some property burdened with a mort- 
gage, a widow and some reversioners. B the 
widow’s brother-in-law alleging that he had 
bought the decree obtained by the mortgagee on 
his mortgage-bond, attached the property left by 
A in execution of his decree. The reversioners 
thereupon alleging that the mortgage debt had 
been paid by the widow who was in collusion 
with her brother-in-law brought this suit to 
have it declared that the mortgage-debt had 
been paid and the property therefore could not 
be attached. Held that as they can set up 
this plea in the execution department they can 
not sue for a declaratory decree under s. 42 . 
Jhari Singh and others Ganga Kumar 
AND another. 

[V-2i5 

( 9 ) . Held that an 

improper exercise of the discretionary power {e. 
g. giving a decree though there does not appear 
to be a sufficient cause of action,) conferred by 
s. 42 of the Specific Relief Act, by a Court of 
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first instance does not in itself constitute a 
sufficient groun'l for the reversal of a decree 
which is not open to any objection upon the 
ground of jurisdiction or of the merits of the 
rights of the parties. Mohammad Mashook 
Ali Khan and others v. Khuda Bux. 

[VII-226 

( 10 ) . .] Held that, 

where an appellate Court in a suit brought by a 
minor for a declaration that a sale made by the 
minor’s mother of property which had come to 
her from her father was void as against the 
minor, dismissed the suit without going into the 
merits thereof solely on the ground that it ap- 
peared to be collusive, this was not a judicial 
exercise of the discretion given to the Court by 
s. 42 of Act No. I of 1877 , but that the Court 
ought to have heard the appeal on the merits. 
Jhandu and another V, Ramji Lal and ano- 
other. 

[XV-148 

(11) . Suit to set aside alie7tatio7i by 

morigmorl\ A executed a usufructuary mort- 
gage-deed in favour of B and put B in possession. 
He subsequently mortgaged the same property 
to C. Later on A sold those properties absolutely 
to B. C brought this suit under s. 42 , Specific 
Relief Act, to have it declared that the sale-deed 
was void being contrary to a stipulation in the 
mortgage-deed in his favour. Hetd that the only 
declaration to which C was entitled was that 
the subsequent sale did not affect his rights as 
a mortgagee. Pohkar Das v. Ram Prasad. 

[VII-23i 

(12) . Reversio7ier—Suit to have will set 

aside.] A sonless Hindu widow, in possession 
of her deceased husband’s estate as such, made 
a statement before a revenue official, which was 
recorded by him, to the effect that she wished 
the property to go after her death to her nephew, 
and that 5, the person entitled to succeed her, 
hq,d no right to the property. Held that such 
statement, as it was intended to operate, and 
would have operated, as a will in respect of the 
property, gave 5 a right to sue for a declaration 
that it should not have any effect as against him. 
Kalian Singh and another v, Sanwal Singh. 

[IV-337 

(13) . Suit to set aside dec- 

reel\ Held that a suit by dalighter’s son, to set 
aside certain collusive decrees obtained against 
his mother and maternal aunt and for a declara- 
tion of his right during the iife-time of his 
mother or maternal aunt, in respect of his mater- 
nal grand-father’s property, to the full ownership 
of which he had a reversionary right, was main- 
tainable. Also that the awarding of declaratory 
relief, as regulated by s. 42 of the Specific Relief 
Act, is a discretionary power which Courts of 
equity are empowered to exercise with reference 
to the circumstances of each case and the nature 
of the facts stated in the plaint, and the prayer of 
the plaintiff ; that so long as a Court of 6 rst in- 
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stance possesses jurisdiction to entertain a dec- 
laratory suit, and entering intOfJ.he merits of the 
case arrives at right conclusk-ns and awards a 
declaratory decree, such a decree can not be 
reversed in appeal simply because the discretion 
has been improperly exercised ; and that such 
improper exercise of discretion under s 42 of 
the Specific Relief Act has no higher footing 
than that of an error, defect or irregularity, 
not affecting the merits of the case or the 
jurisdiction of the Court, within the meaning 
of s. 578 of the Civil Procedure Code. This 
does not imply that, even in cases where 
the discretionary power to award declaratory 
reliei has been exercised wholly arbitrarily, and 
m_a manner grossly inconsistent with judicial 
principles, the Court of appeal would have no 
power to interfere. JRam Kanaye Ckuckerbuttv v. 
ProsimnoCoomarSMi U^ H'. R., l^s),Sadui 
AhKhan-v^IvhafekAbdool Gnunec (ii B L 
SingJt RaSv, Dakho (L L, i?. 1 
M,, and Damoodur Surmah v. Mohee 
Kant S'tfrniah (21 W, R,^ 54) referred to. Sant 
Luriar^?/, Deo Saran and others, 

[VI-129 

(I^)* "y ' -S%tt by dau^7it&‘R^ 

son inltre-tifne of dmcghters:\ On the dith of 
P, a Hindu widow, who had been in oossession 
of the estates, of her decased huiband :o-“ 
daughter B was entitled to succeed to the e^ate 
separate property. 3* however' 
alleging that the estate .was LcJstral property 
to which he was entitled to succeed ^tS 
possession of it Thereupon the sonfclf ano- 
ther daughter of D, alleging that the estate of D 
was his separate property, that B was enthled 
to succeed to It, that they were the next rever- 
sioners, and that was acquiescing in a posses- 

sion on thepartof^'whicli was adverfe^tfher 
and to them as next reversioners, sued .g and 
declaration of their reversionary riX 
and for possession of Ds estate or such relief' 
m this respect as the Court micrht thinl- fi. ‘ * 
gwe. Heldt^^x the plain! to 

sue on the part of the plaintiffs and a cause 
of action. Aodm Chunder Chucked butiv T 
(Btru Pet sad DasslB.L.R F 
garffe Dharv. Ram ’ Das bey (3 b \ 

fv 1? Mutteeld)oerkn 

THER V Bukharan Singh and others. 

[iii-117 

(lo) 

separated Hindu, left at his death <; dauclltPrs 
One of these had a son who is the^ nirn'mift 

d'auvhters'f.^!". 1 ®’^ Hindu law alf the 
jolmly with ?L ’'y father 

tfaemlelves The sol LushT^rief*' -S 
alienations madl brthriaUhte s'‘®&"^‘r^ 

V. Gaupta MiSR. ^ ® 

[VI. 22 
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nr,) Su/tbjy.] K (a Hindu 

widow) executed a deed of gift in favour of one 
lid (her husband’s brother). Thereupon P and 
B brought a suit against K and M to have it 
declared that they were entitled to succeed her. 
This suit was compromised and P, B and K 
were all declared as entitled to succeed. The 
present suit was brought by G and Z for the 
same relief as P and B had asked for in the 
previous suit. The lower Court without going 
into the matter, decided that the suit was not 
maintainable. Held that the suit was main- 
tainable and the lower Court should decide it 
upon the merits. Gulab Singh and another 
V , Khushal Kuar and others. 

[VI-307 

(17). -- ^ Gift by Hindu widow to 

her daughter^] Ihe effect of a gift by a Hindu 
widow of her deceased luisbands estate to her 
daughter, is merely to accelerate the latter’s suc- 
cession and put her by anticipation in posses- 
sion of her life-estate, and therefore affords no 
cause of action to a reversioner to maintain a 
declaratory suit impeaching the gift. Pet Mali- 
mood, J., that in the exercise of the discretion 
allowed to the Court by s. 42 of the Specific 
Relief Act, a declaratory decree should be refus- 
ed to the plaintiff in such a case, where the 
donee was a married woman and capable of 
bearing a son who would be the next reversioner 
to the In 1 ownership of the estate of the donor’s 
deceased husband, hidar Kuarv. Lalta Pfa- 
sad Szngh (LL. R„ 4 Alf $32) and l/dhar 
B^Hg/iv. Ranee Koonwttr (i Agra, 234) referred 
to. Bhupal Ram v, Laci-ima Kuar and 
others, 

[IX-22 


(18).- 


^ 

Hindu widow who had succeeded to the separate 
landed estate of her deceased husband made a 
gift of such estate to her daughter M. There- 
upon the reversionary heirs to the deceased 
brought the present suit claiming a declaration 
that M was not the daughter of the deceased 
and that they were the reversionary heirs. 
Meld that the suit was maintainable under s. 42 
of Act I of i877« Sheoratan Rai and otpiers 
V , Lappu Kuar and another. 

[1-160 

09 )- 


s . — Rc?ncte and speculalive Ulle^\ 

yjooB, a Hindu widow, made a statement in 
the Settlement Department to the effect that one 
Z was in cuitivatory possession along with her 
of certain occupancy holding. A was the nephew 
the plaintiffs were the grand nephews of 
B, The plaintiff Uiereupon brought the present 
suit for a declaration that the statement was not 
binding as against the rights of the plaintiffs as 
a reversioner to an interest in the holding. It 
was found that neither the plaintiffs nor their 
father were ever associated with Bs husband in 
the cultivation of the holding and that A was so 
associated with B, Held that the plaintiffs 
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right was of so remote and speculative a nature 
that the legislature could not possibly have 
intended s. 42 to apply such to a case, Naipal 
AND OTHERS Z/. BaCHANI AND ANOTHER. 

[VI-140 

(20) . Fufther rcl'ef — Discretion of 

Court — mere apprehension of injury. '\ The name 
of the widow of a member of a joint Hindu 
family was allowed by the other members to be 
recorded in her husband’s place in respect of his 
rights and interests in the family property by 
way of compliment to her, and tliey consented 
that, in lieu of maintenance, she should receive 
the profits of the property during her life- time. 
The widow executed a deed of mortgage of the 
property, which did not specifically state the 
amount ofthe estate mortgaged, and also a bond, 
upon which the obligee obtained a decree, in 
execution whereof he attached part of the pro- 
perty recorded in the name of the obligor. The 
members of the family brought a suit in which 
they prayed for a declaration that the mortgage 
executed by the widow was invalid, and that the 
property was not liable for the amount due 
thereunder, or to attachment in execution of 
the decree obtained upon the bond. Held that 
if the widow’s possession were only a possession 
by the plaintiffs consent entitling her merely to 
receive the profits for her maintenance the plain- 
tiffs might eject her from the property, and 
that before they could obtain a declaration 
under s. 43 of the Specific Relief Act, they must 
seek their relief by ejectment, that being the 
substantial and real relief appropriate to the 
cause of action. On the other hand, if the 
widow had an estate in possession, given to her 
in exchange for her maintenance, she had an 
interest which she was competent to alienate. 
Held also that inasmuch as the deed of mort- 
gage contained no description of the amount of 
the estate mortgaged by the widow, and, upon 
its face, mortgaged her share of the property 
only, it could have no operation beyond her share, 
and the Court would not be justified in granting 
a declaration under s. 42 of the Specific Relief 
Act, merely because the plaintiffs apprehended 
some possible future claim based upon the alle- 
gation that the transfer comprised the entire 
estate. Bholai Pande and another v. Kali 
Padain and another, 

[V-324 

(21) . Sitit for declaration of 

title to house — Ofnission to sue for renti\ S 
sued in a Court of Small Causes for arrears of 
ground rent of a house. The latter denied S’s 
proprietary right to the land and his liability to 
pay ground rent, and Ss suit was in consequence 
dismissed. Thereupon 6* sued B in the Civil 
Court for a declaration of proprietary right to 
the land and of his right to receive ground rent. 
Held that the suit was not barred by the pro- 
viso to s. 42 of the Specific Relief Act because 
it did not include a claim for arrears of ground 
rent ; and that the suit was one in which the 
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specific relief claimed might properly be grant- 
ed. The principle laid down in Sadut Ali Khan 
v. Khcfeh Ahdc} Gunnee (igW. R.^ lyij applied. 
SoM Kali v. Bhairo. 

[IIT52 

(22) . Suit for a decla?‘ation-^ 

Omission to sue for mahitenance of possesion,} 
Held that a suit for a declaration of the plain- 
tiff’s right to certain shares and the cancel- 
ment of certain hypothecations affecting the 
said shares, where the plaintiff alleged himseli 
to be in possession was not barred by the pro- 
visions of s. 42 Specific Relief Act, because plain- 
tiff had not asked for maintenance of possession. 
Bholai Panday and others v, Raghubans 
Pandey and others. 

[i-eo 

(23) , Declaratio7t ■— Omission 

to sue for partition.} On the application of one 
A his name and that of one .5, his cousin, was^ 
recorded in the revenue papers in respect of 
an 8 annas share. Shortly after A applied for 
a separate record oi his name in respect ^ of 4 
annas which was refused to him until partition 
was made. A thereupon brought this suit. Held 
that there was no cause of action and in addi- 
tion the relief asked for should not be granted 
because further relief might be sought namely 
partition ofthe property. Baij Nath and others 
V . Dudh Nath. 

[VI-93 

(24) . Suit by 7nortgagor for 

declaf atio7i of his title— O^nisHon to sue for re* 
deffiptloii.} Held that a mortgagor whose right 
as such was denied by the mortgagee in posses- 
sion was not bound, under s. 42 of the Specific 
Relief Act, in a suit for declaration of his title 
as a mortgagor to join a further relief for 
redemption of the property, though he may be 
entitled to redemption. Bujhawan v, Nanha 
AND another. 

[11-73 

Ramcharan and others V . Durga Prasad 

AND OTHERS. 

[IV-7S 

(25) . This 

was a suit by the purchasers ol the equity of 
redemption against the hep-s of the vendor and 
one D for a declaration of their title. The 
defence of the heirs was adverse possession 
over twelve years. The property was admit- 
tedly in the possession of the mortgagees. Held 
that the suit was maintainable as the plaintiff 
could claim no other relief. Birangi and 
OTHERS V, Ram Saran and another. 

[VII-103 

(26) . .] The plaintiffs were 

purchasers at a sale held in execution of a dec- 
ree for money, and had obtained possession. 
Before that decree had been executed the pro-. 
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perty in question was mortgaged to two other 
persons. After the purchase the plaintiffs 
the mortgagees, with knowiedge-''of the auction 
purchaser’s rights, brought a suit for sale upon 
their mortgage without making the former auc- 
tion purchaser’s parties. They obtained a dec- 
ree, and brought the mortgaged property to 
sale, and it was purchased by NS and another. 
The former auction purchasers thereupon sued 
the purchasers under the decree upon the mort- 
gage for a declaration that they and their inte- 
rests were not aftected by the suit for sale and 
by the decree for sale and the sale in execution 
of that decree. HeM that the plaintiffs in that 
suit were not bound either to tender the mortgage 
money, or to oiSer to redeem, or to frame their 
suit as a suit for redemption, and that their not 
having done so did not deprive them of their 
right to a declaration. Bhawani Pershad v. 
Kallu-, (/. L. R, 17 AIL^ 537) referred to. Nathu 
Singh and another v, Gdmani Singh and 

ANOTHER 

[XVI-86 

( 27 ). — — Stdi by mortgagee for 

declaration- Reversioner to sue f 07 salei] Held 
that where a plaintiff is entitled to a declaration 
that he is a mortgagee in respect of certain pro- 
perty and entitled to bring the property to sale 
but does not seek for such sale he is not entitled 
to obtain a declaratory decree alone. Lekhraj 
V, Abdul Ghafur Khan. 

[XIV*206 

(2/?). Declaration— Possession The 

principles of the ruling in Khiali Ram v. Natlm 
Lai (/. L, R,, IS AIL, 219) apply equally to the 
case of a usufructuary mortgage made by a 
zammdar. Hence where a zammdar made a 
usufructuary mortgage of certain land in the 
occupation of tenants. Held that the making 
of such mortgage was not ultra vires of the 
zammda7^ and that the mortgagee was compe- 
tent to sue in a Civil Court for a declaration 
of his rights under the mortgage. Jarao Bai 
V. Kifavat Ali Khan and another. 

[XIII-177 

ss. 42 Sn Abstract right] A Hindu 
brought a suit in which he alleged that the 
Hindu community had acquired by long estab- 
lished custom an exclusive right to use for 
religious purposes a G/iat situate on the river 
Ganges, but that the Mohamedans were in the 
habit of interfering xvith the exercise of such 
right by bathing at the Ghat. He prayed for 
a declaration of the right, and for a perpetual 
injunction to be issued to the Mohamedans 
generally forbidding them to resort to the G/iat. 
No act of trespass was charged against any 
of the defendants. The defence was that the 
Mohamedans were entitled to use the place, 
and that their use of it did not cause any in» 
convenience to the plaintiff. Held that the suit 
was not maintainable, since the Court had no 
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power to pass a decree against persons who had 
never interfered with the property in dispute, or 
to issue an injunction against the whole Moha- 
medan world ; but that, inasmuch as the defen- 
dants had fought the case ail along as if the 
suit were maintainable, and upon a false issue, 
both sides must pay^ their own costs. Mxrza 
Shah Muhammad and others v, Kashi Das. 

[IV-S8S 

( 1 ) . s. 54. — It was not intended by s. 54 of I of 
1877 that a man should not have an injunction 
granted fo him unless his property would other- 
wise be practically destroyed if the injunction 
were not granted. Where the plaintiff had for 
over twenty years carried the business of manu- 
facturing a particular kind of cloth in a certain 
house, and the defendant built in the neighbour- 
hood of that house in such a manner as to render 
the plaintiff’s bouse practically useless for the 
purposes of his manufacture ; it was held that 
the plaintiff was entitled to injunction and not 
merely to damages. Aynsley v. Glover^ iL, A., 
18 Ay, 544) and Holland v. Worley {Z, A., 26 
Ch» D , 585) followed. Dhtmjibhoy Cowasji 
Umfigaf V. Lisboa (L L, R., 13 Bo7n,f 252) and 

' Ghafiasham Nilkant Nadkarrii v. Moroba 
Ram Chaiidra Rai (/. L. R,, 18 Bom^ 474) 
referred to. Yard v. Sanaullah. 

[XVII-48 

(2) . One of several co-sharers having 

begun to erect certain kackclia buildings upon the 
common land, another co-sharer, three or four 
days after the building had commenced, brought 
a suit for an injunction to restrain the continu- 
ance thereof, on the ground that the defendant 
was ousting the plaintiif as a co-sharer from a 
portion of the common land. It was found that 
the defendant was building upon land which was 
in excess of the share which would come to him, 
on partition, and that on partition the plaintiif 
could not be adeqately compensated. Held by 
the Full Bench that the plaintiff was entitled to a 
perpetual injunction restraining the defendant 
from proceeding further \vith the building, and 
directingthat the building so far as it had pro- 
ceded be pulled down, and prohibiting the de- 
fendant from building on the land as exclusive 
owner at any future time. Paras Ram v. Shefjit 
{LL.R,, 9 AIL^ 661) referred to. Per Straight, J. 
That it was for the defendant-appellant to show 
that the lower appellate Court had exercised 
a wrong discretion in granting the injunction, 
and that, this not having been shown, the High 
Court ought not to interfere, Shadi and an- 
other V, Anup Singh. 

[X-95 

(3) . One of two joint owners of immove- 

able property having been forcibly ejected by 
the other from some land of which he was in 
possession through a tenant, brought a suit 
upon title to recover exclusive possession. Held 
that in such a suit, not being a suit under s. 9 of 
the Specific Relief Act, the plaintiff was not 
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entitled to more than a declaration of his title to 
possession jointly with the defendant, and an 
injunction was also issued to the defendant pro- 
hibiting him from dealing with the land of which 
he was in possession to the prejudice of the 
plaintiff without the plaintiff’s consent. Ram 
Jatan Shukul V, Jaisar Shukul. 

[XI V- 166 

(1). have an instmment ex- 

ecuted and registered^ The plaintiffs, alleging 
that the defendants, having executed-^in their 
favour and delivered to them a bond, the consi- 
deration for which was money due to them for 
rent of land and on a former bond, had recewed 
it back for registration, and, refusing to register 
it, had retained it, sued the defendants to have 
a similar bond executed and registered. 

Per Mahmood, J : — That it was doubtful whe- 
ther the suit could be regarded as a suit for 
specific performance of a contract, and whether 
the only remedy open to the plaintiffs was not 
a suit for the money. It was only on the hy- 
pothesis that the mere writing of the original 
bond, in the absence of registration and final 
delivery, did not amount to a performance of 
the contract, that the suit was entertainable at 
ail. That, assuming the suit to be one for speci- 
fic performance of a contract, the plaintiffs were 
not entitled to the specific relief which they 
sought, since they could obtain their full remedy 
by suing for the money in respect of which the 
fresh bond was sought to be executed ; and they 
had failed to prove the exact terms of the origi- 
nal bond. Observations on the nature of the 
evidence required to prove a contract of which 
specific performance is sought. 

Per Stuart, C, J.— That the suit was bad in 
form and substance, and there was no ground 
for the remedy by specific performance of a 
contract. If the alleged bond were in existence, 
a suit simply and directly for the recovery of 
the money claimed by the plaintiffs would have 
sufficed, for in such a suit facts relating to the 
loss or concealment of the bond might have been 
proved, and under the circumstances secondary 
evidence at least of the terms of the bond might 
have been admissible, or the plaintiffs might 
have found themselves in a position to make 
out their claim by other evidence; but if the 
plaintiffs considered it material to their case to 
have their claim on the bond, the loss or des- 
truction of which could not be doubted, their 
proper course of proceeding was by a suit to 
restore the terms of the lost bond, or as it was 
said in Courts of Equity in England, by a suit to 
obtain the benefit of the lost deed or instru- 
ment ; and that, if the suit could be taken to 
be one affording such a remedy, it contained 
no sufficient materials to warrant it being held 
that the bond was of the tenor and in the 
terms alleged by the plaintiffs. Maya Ram and 
OTHERS V, PaRAG DaT AND ANOTHER. 
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(2) , Suit to have an msinmient executed 

and register ed^No stipulatio7i as to good title of 
vcfidori] This was a suit for the specific perfor- 
mance of a contract of sale. It appeared that 
defendant agreed to sell certain villages to the 
plaintiff for Rs. 10,095, and executed a satta 
which acknowledged the receipt of the earnest 
money and recited that the balance should be 
paid within 15 days when the sale-deed would 
be executed and registered. No stipulation as 
to the good title of the vendor was then agreed 
to. When called upon to execute the document 
defendant refused to guarantee his good title. 
Held that the defendant could not be compelled 
to guarantee what was not stipulated for before, 
Bindeshri Prasad v. Jairam. 

[IV-169 

(3) . Suit for removal of boimdary marks . 1 

This was a suit for the removal of certain 
boundary marks whereby the plaintiff alleged 
“hundreds of bighas of land owned and pos- 
sessed by him and included in his 2 ami 7 idari 
land passed into the village of the defendant.” 
Held that the suit as brought was unsustain- 
able, seeing that the plaintiff cannot sue for 
the removal of the pillars without asking for a 
declaration of right and for maintenance of pos- 
session. Thakuri Rai and others z/. Muham- 
mad Sayyid and others. 

[IV-4 

(1) . 8. 56. (b) — The respondent sued for, 
amongst, other reliefs, “the staying the proceed- 
ings for partition taken by the appellant in the 
Revenue Court.” The Subordinate Judge gave 
him a decree for this relief. Held that the Sub- 
ordinate Judge had no power to give a relief 
which virtually amounted to a prohibition to a 
Court over which he had no jurisdiction to stay 
its proceedings, in a case of which it had ex- 
clusive cognizance. The decree was ultra 
vtres ” and could not be upheld. Radha Kishen 
•p. Rani Kishori. 

[1-29 

(2) . B executed a deed of gift in favor 

of A, his wife in April 1874. In September 1874, 
C obtained a decree for arrears of rent against 
B. This decree being appealable to the High 
Court under the provisions of Act XVIII of 1873 
{the Rent Act then in forc^) was appealed from 
and affirmed. C then caused the property con- 
veyed by the deed of gift to to be attached. 
A objected but his objection was disallowed, 
by the Collector under s. 179 of Act XII of 1S81 
(Rent Act). A thereupon instituted a suit in 
the Court of the Subordinate Judge under Si 18 1 
of the said Act to establish his right to the pro- 
perty. The Subordinate Judge dismissed the suit 
and A preferred an appeal to the High Court. 
After di^osal of the suit by the Subordinate 
Judge C applied to the Revenue ^ Court for 
the sale of the property in execution ot the 
decree. A thereupon has prefered this appli- 
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cation under s. 492 of the Code of Civil Proce- 
dure for a temporary injunctioiif to restrain the 
sale. //^/^ (i) that the Pligh Court had juris- 
diction to grant the injunction to stay the 
proceedings of the Revenue Court, s. 56 {d) 
Specific Relief Act, notwithstanding, as the 
particular decree was appealable to the High 
Court (2) that under the circumstances an 
im unction should issue. Bahuria Koeri v, 
Maharaja Radha Perasad Singh. 

[IV-352 

^ tenant on whom a notice of 

ejectment had been served under Act XI 1 of 
1881 and whose suit to contest his liability to 
ejectment brought under that Act had failed 
sued in the Civil Court for a perpetual injunc- 
tion to prevent his ejectment basing his suit on 
an agreement that he should not be ejected so 
long as he paid a certain rent. Held that the 
suit was not maintainable, the jurisdiction of 
the Civil Court being excluded by s. 95 of Act 
XII of 1881 and by s. 56 (d) and (J) of the Speci- 
fic Relief Act, Mahip Singh and another v, 
Chotu. 

[III-67 

ACT III-1877 (Registration). 

(1) s. 3 — Immoveable property. — Hypotheca- 
tion-decree , 1 Held that a decree, which by being 
put into execution, may affect immoveable pro- 
perty can not be considered as itself immoveable 
property. Abdul Majid v, Muhammad Fazl- 

ULLAH AND ANOTHER. 

[X-186 

( 2 ) . 'KheUNatsliakarI\ 

One B executed a bond in lieu of Rs. loo in 
favor of one C and as a collateral security hypo- 
thecated his “ khet naishakarl Held that the 
property hypothecated was naishakar, the word 
khet indicating only a measure, which is move- 
able property and consequently no registration 
of the document was necessary. Kalka Prasad 
2/. Chandan Singh and others. 

[VII-270 

(1). S. 17. — Document — Petition for muta- 
tion of names I\ The parties to this suit who 
were disputing as to the right of succession to 
the estate of two deceased persons came to an 
arrangement amongst, themselves by which they 
divided the property. They then presented a 
petition in the Revenue department for muta- 
tion of names according to such agreement. 
This petition recited the dispute and the terms 
of the agreement in full. Held that this peti- 
tion was not such an instrument as is contem- 
plated by s. 17 of the Registration Act and that 
therefore its registration was not compulsory. 
TiURALI AND OTHERS V, ImAMAN. 

[IT'-40 

17 cl. (b) Mortgage— Agreement with 
atfiira person to release part of mortgaged 


ACT III OP 1877 , s. 17 el. .^(continued.) 
propeftyi] The mortgagee of immoveable pro- 
perty under a hypothecation bond, entered into 
an agreement with one who was not a party to 
his mortgage, to release part of the property from 
liability under his mortgage. This agreement 
was not in writing and registered. The mort- 
gagee subsequently sought to enforce the hy- 
pothecation against the whole of the mortgaged 
property. Held that the agreement, being a 
new contract for a fresh consideration between 
persons who were not parties to the mortgage, 
was not, as between the parties to the mortgage, 
a release which the law required to be in writing 
and registered. Held also that the party to the 
agreement with the mortgagee might have come 
into Court as a plaintiff to enforce the same, 
and that it was equally competent for him to 
plead it in avoidance of the mortgagee’s claim 
to bring to sale the property referred to there- 
in. Nash V. Armstrong (30 L, /. C, P., 2S6) 
referred to. Gurdial Mal v, Jauhri Mal 
and others. 

[V -279 

(3p Of the value of Rs . 100 or upwards 

— Mortgage — hiierest Act ( VIII of 1871.) ] 
Held that a mortgage bond which secured the 
repayment of Rs. 50 on demand and not on any 
fixeddate^ with interest at 9 per cent, was not 
compulsorily regsilrable under s. 17, clause 2 of 
Act VI n of 1871. Khuda Bakhsh and others 
V. Kanizan. 

[ 11^209 

(4). .] Held 

by the majority of the Full Bench that the prin- 
cipal sum secured by a mortgage of immove- 
able property is alone to be considered for the 
purpose ot deciding wthether the registration 
of the instrument of mortgage is optional or 
compulsory under the Registration Act, 1877. 
The ruling of the Full Bench in Ilhmnat Singh 
V, Sewa liaift (/. L. R., 3 All., 157) overruled. 
7 /^/^, therefore, where an instrument of mort- 
gage by way of conditional sale, dated the 2nd 
July, 1S71, secured the payment of a principal 
sum of Rs. 72, with interest at Rs. 2 pc 7 cent, 
per me7tsem, on the 12th May, 1873, the whole 
amount thus secured exceeding Rs. 100, that 
the registration of such instrument was optional 
and not compulsory. Habibullah v, Nakched 
Rai and others. 

[III -87 

Per C 07 ttra, 

Mahip Singh v. Sum at Kuar. 

[ 1-27 

(6).— s. 17 cL (b) & {sD,— Receipt— Achnow- 
ledgme7itl\. The question in this case was 
whether certain entries which appeared on the 
mortgage bonds in suit came within the provi- 
sions of clauses (< 5 ) and {c) of s, 17 of Act III of 
1877 and were documents which affected immo- 
veable property comprised in the bonds, within 
the meaning of s. 49 of that Act. The endorse- 
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ments on the bonds were in these terms:— ‘‘Paid 
on the . . , , Rs. ...” that the entries, 

assuming them to be receipts., do not “ purport 
or operate to create, declare, assign, limit or 

extinguish property,” as a receipt is but 

an acknowlegdmeiit of a payment. It is not the 
payment. The endorsements therefore do not 
come within sub-section (< 5 ) of s. 17. Heldiwr- 
ther that sub-section {c) was also in applicable. 
J I WAN Ali Beg v. Basa M al and others, 

^[VI-310 

Nabi Bakhsh z/, Mewa Ram and another. 

[VII-i88 

(0) s. 17 cl. (c) ReceiptPs, The payment of 
money by a mortgagor to a mortgagee in satis- 
faction of the mortgage debt is a payment of 
consideration on account of the extinction of 
the mortgagee's right within the meaning of 
cl. (6'’), s. 17 of Act Vill of 1871 (Registration 
Act). A receipt for such payment is therefore 
a document of which the registration is com- 
pulsory, and which if unregistered is inadmis- 
sible in evidence under s. 49. Sin^h 

V. Durga Prasad^ (/. L. P., 4 Au.^ 442) ; 
Basawa v. Kalkapa, (/. L. R,, 2 Bom,-, 489) ; 
Mahadaji v. Vykankayi Gobind, (/.A. i?,, i Bom., 
197) ; and Raniapa v. U^nana, (/. Z. R., 7 Bom,, 
123), followed. Shidlingapa v. Chenbasapa, (/. 
Z. jR,, 4 Bo?n., 235), dissented from. Maiiongeney 
Dossee v. Ram Naram Sadkhan (/. L. R.^ 4 
Calc., 83), referred to. Imdad Husain and 
OTHERS V, TaSSADUK HUSAIN. 

[IV-107 

( 7 ) , .] In a suit to enforce 

a right of pre-emption the defendants produced 
a receipt to show that the full amount of consi- 
deration money recited in the deed of sale had 
been paid by the vendee to the vendor. The 
lower appellate Court refused to admit such 
receipt in evidence on the ground that it was 
unregistered. Held that the instrument creating 
the right, title, and interest of the vendee was 
the deed of sale and the receipt was merely a 
subordinate and subsidiary document, which of 
itself created no such interest. The lower ap- 
pellate Court should have taken the receipt into 
consideration and determined its genuineness 
and validity one way or the other. Lshri Das 
AND ANOTHER 2/, RaM LaL, 

[1-2 

(8) . Held that cl, {c) 

of s, x7'of the Registration Act has no appli- 
cation to a receipt given by a pattidar to a 
lambardar as an acknowledgment for profits 
paid to him. Bhagwan Das v, Alladeyi. 

im-49 

(0). .] Held ihzt an 

entry the judgment-debtor’s bahi recording 
the receipt of the money alleged to be paid, 
and signed by the decree-holder, was not a 
** receipt” within the meaning of s. 17 of the 
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Registration Act, and as such inadmissible in 
evidence for want of registration. Tika Ram 
V, Ram Chand. 

[VIII-S 2 

(10).— s. 17 01 { 6 ).-— Lease for one year , 1 A 
kabuliyat, dated the 6th May, 1S80, and executed 
by the lessee of a house in favour of the lessors 
set forth that the house was let to the former at 
an annual rent of Rs. 3 for a term of one year. It 
also contained this stipulation “I (the lessee) 
do decalare that I shall continue to pay the 
annual rent every year, and that if I should fail 
to pay the rent in any year, the owners of 
the house shall be at liberty to recover the rent 
through the (lourt.” The lease was not regis- 
tered. In a suit by the lessors against the lessee 
for possession of the house and for Rs. 7-S 
arrears of rent, the defendant pleaded that, ac- 
cording to the right construction of the lease, he 
w^as entitled to occupy the house and the lessors 
were not entitled to eject him therefrom, so long 
as he paid the annual rent of Rs. 3 ; that he had 
duly paid rent at the agreed rate from the 6th 
May, 1880, to the 6th May, 1884 ; and that, under 
these circumstances, the plaintiffs were not 
entitled to either of the reliefs claimed. Held 
that the lease \vas for one 3'ear only, and, thus 
falling under s. 18 of the Registration Act 
(III of 1877), it was admissible in evidence 
without registration ; that the defendant had 
been a mere tenant-at-wiil since the expiry of 
the year 1S80-81 ; and that the plaintiffs were 
therefore entitled to possession of the house. 
Hafid V. Hall (/. Z. R., 2 Ex. D. 355,) referred 
to. Khayali V. Husain Bakhsh and another. 

[VI-56 

(]|) Lease for a term exeeedlng 

one year.] The samhidar of a village, in con- 
sideration of Rs. 61 executed an instrument in 
favour of E. Martin, the material portion of 

which was as follows:— “I have given to 

. 13 Bzg. 10 Bis. of land at the rent of Rs. 4 or 5 
per bigha, for a period from 1282 to 1284 Fasli, 
namely for a term within 3 years. At the time 
of sowing indigo I will give the land for sowing 
indigo from 15th faith or \$th Chait, should 
I fail ... I shall pay damages at the rate of 

Rs. 40 per bigha ; Mrs. Martin alleging 

that only Big, 4-9-1 of the land contracted 
for had been given to Jier sued to recover 
Rs. 361-14-6 as damages and Rs. 38-12-4 balance 
of the Rs. 61 unpaid. Held that the instru- 
ment was a lease for a term exceeding one year 
and not having been registered was not admis- 
sible in evidence under s. 49 of Act III of 1877, 
Shea Dial v. Prag Daf Misr (/. Z. R., 3 All., 
S3) distiguished. Elizabeth Martin v. Ram 
Lal, 

[II-IS 

(12) .] The 

terms of the lease in question in this case 
were ] — “ I, Pancham having taken (premises 
described) on a monthly rent of one and a 
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half annas for my personal use as a dwelling, 

it is agreed that i shall pay the^^aforesaid rent 
month by month, 2ndly if I fiuii it necessary 
to erect any fresh buildings on the aforesaid 
premises, I shall do so from materials found 
on the spot at my own expense ; the owner 
of the premises shall have nothing to do 
therewith ; should I neglect to pay the afore- 
said rent, the owner shall be at liberty to realize 
the same and have the premises vacated, and at 
such time I shall have no claim as regards the 
buildings erected as aforesaid by me, nor shall 
I raise any objection or excuse thereabout ; and 
if the landlord finds it necessary to have the 
premises (buildings and land) vacated he shall 
give me 15 days prior notice. I shall there- 
upon vacate the premises immediately and 
pay all such arrears of rent as may then be due 
without any objection or excuse.” Held (by a 
majority of the Full Bench) that the lease was 
not a lease for a period exceeding a year, and 
therefore did not require registration. Hanso 
V. Har Narain. 

(13.) Lease from year to year or 

reserving a yearly rent — Covenant to quit 07t 
15 day's noticed In a suit for possession of a 
piece of land, and for rent of the same, the plain- 
tift produced in support of his claim two sar* 
khats or kahuliyats purporting to be executed 
in his favor by the defendants, and dated res- 
pectively in January, 1875, and June, 1876. 
These documents were not registered. The 
first after reciting that the executant had taken 
the land from the plaintiff, on a specified yearly 
rent, and promised to pay the same yearly, 
proceeded as follows: — ‘‘if the owner of the 
land wishes to have it vacated, he shall give me 
fifteen day’s notice, and I will vacate without 
making objection: if I delay in vacatingtheland, 
the owner can realize, by recourse to law, rent 
from me at the rate of Rs. S per annum!' The 
^^zoviAsarkhat, after reciting that the executants 
had taken the land from the plaintiff on a yearly 
rent specified, for six years, and promised to 
pay the same year by year, proceeded thus 
“And if the said Sheikh wishes to have the 
land vacated within the said term, he shall first 
give us fifteen days’ notice, and we will vacate 
it without objection.” The lower Courts held 
that the sarkhats were not admissible in evi- 
dence, as they required registration under s. 17 
(4) of the Registration Act VIII of 1871, being 
leases of immoveable property from year to year 
or reserving a yearly rent. Held that the two 
sarkhats created no rights except those of 
tenants-at-will, inasmuch as the clause common 
to both, to the effect that at any time, at the 
will of the lessor, the lessees were to give up 
the land at fifteen days’ notice, governed all the 
previous clauses, and the defendants could be 
asked to quit at any time before the lapse of 
the term at fifteen days’ notice. Held there- 
fore that the leases did not fall under s. 17 (4) 
of Act VIII of 1871 ; that their registration was 
not compulsory ; and that they could not be 
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excluded from evidence under s. ^9 of Act lO of 
1877, which governed the question of admis- 
sibility, while Act VIII of 1871 governed the 
question whether registration was or was not 
compulsory. Khuda Bakhsh v. Sheo Din and 

ANOTHER. 

[VI -170 

(H) b.} 17 cl. {i)'—Im 7 noveable property— Decree 
enforcing hen on immoveable property !\ A 
decree, which, by being put into execution, may 
affect immoveable property cannot be consider- 
ed as itsetf immoveable property. Consequent- 
ly, though an assignment of such a decree 
requires to be registered, yet the want of regis- 
tration does not affect the title to the decree, 
it merely precludes of the giving evidence of 
that title. Abdul Majid v. Muhammad Faelul- 

LAH AND^ ANOTHER. 

[X -186 

( 16 ) a 17 . cl. {v)— Receipt!] The provisions 
of s. 17 cl. C;2)of Act No. Ill ot 1877 do not apply 
to a receipt which purports to extinguish not the 
entire mortgage but only the rights under the 
mortgage of one of the co-mortgagees. Sri Ram 
AND OTHERS V, KeSRI MaL. 

[XVI -92 

( 16 ).— s ./:17 olC(o)—SaU certificate!] Held 
that a sale certificate granted under s. 316 C. P. 
C is not a document the registration of which 
is compulsory under the Registration Act, 1877, 
s. 17 (<^). Masarat-un-nissa V, Adit Ram. 

[III -159 

Husaini Begum v, Mulo. 

[ 11-183 

s. 18 cl. {g)— Lease, 

See^, 17, Nos. 10, ii, 12, and 13, 

S. 23 . — Although s. 316, C. P. C. says that a 
certificate granted thereunder shall bear “the 
date of the confirmation of the sale,” that pro- 
vision cannot alter the fact of execution or the 
time when execution does take place, which is 
the starting point from which the four months 
mentioned in s, 23 of the Registration Act 
begin to run. Held^ therefore, that a certi- 
ficate granted under that section in respect of 
a sale which was confirmed on the 7th April, 
1880, which was registered within four months 
from the loth May, 1882, when it was executed, 
was registered within the time allowed by law. 
Husaini Begum v. Mulo. 

[ 11-183 

( I ) . — s 28 . — ^^Some porUo?i"], Held that in 
Act Vm of 1871, s. 28, of the words “The 
whole or some portion of the property,” means 
some substantial portion of the property and 
that in a case where a large and valuable 

.property is situate in one district and another 
small piece of land in another the document 
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should be presented in the district in which the 
larger portion is situate. Hari Ram and an- 
other z/, Sheo Dayal Mal and another, 

[V-i 46 

(2) Held that the words of 

s. 28, Act III of 1877 “some portion of the pro- 
perty ” should not be read as meaning some 
substantial portion. Sheodayal Mal v. Hari 
Rant (/. L, i?., 7 AIL, 590) dissented from. 
Gulzari Lal V. Daya Ram. 

|■^VI-287 

S. 33 cl, Residd'il The meaning of the 

word “reside’' in s, 33 cl. (^) of Act No. Ill of 
X877 may be taken to be similar to the meaning 
given to the same word in s. 17, Explanation 1 , 
of the Code of Civil Procedure and must be 
distinguished from the meaning of the ^vords 
“domicile” or “domicil.” Abdul Rahman v. 
Ajudhia {W, N. 1892, P, 155) referred to. Ram 
Kuber and another V. Har Charan 

[XVI -170 

(I.) s. 49 . — Admissibility— Document regis- 
tered in ..oniravcntioti of s. 35.] 6', on the 23rd 
September, 1S74, executed an instrument of gift 
in favor of his two daughters and his adopted 
son, whereby he gave them “his houses and 
shops, and other moveable and immoveable 
property, and his loan transactions” in equal 
one-third shares. At this time he was possess- 
ed of a one-third share in a certain partnership 
■business. As 5 was unable to appear at the 
registration office, by reason of sickness, his 
adopted son, on the same day presented such 
instrument for registration, and applied for the 
issue of a commission for his examination, 
which the registering oificer issued. The Com- 
missioner went to Ss house on the next day, 
but before he arrived S had died. He ex- 
amined the attesting witnesses to such instru- 
ment, who stated that it had been executed by 
S, and he was informed by N that it had been 
so executed. On the next day N and the attest- 
ing witnesses and the writer of such instru- 
ment appeared before the registering officer, 
and the witnesses and the writer were examined 
by him. Being satisfied that 5 had executed 
such instrument, the registering officer admitted 
I'egistration, recording that the execution was 
admitted by N. Hs signature was not endorsed 
on such instrument. M, one of S's daughters, 
subsequently sued AHor one-third of her father s 
property, including his share in such partner- 
ship business, basing her suit on such instru- 
ment* Held that, inasmuch as A^had admitted 
at the time of registration of such instrument 
that it had been executed by S, its registration 
was not invalidated by the mere fact that JM’s 
signature had not been endorsed thereon. Also 
that, inasmuch as the donor had relinquished 
the subject of the gift, so far as he could, and 
had vested it in the donee’s, possession under 
the gift had passed to M. Also on the cons- 
truction of such instrument, that it did not give 
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M a share in her father’s partnership business'^ 
MaNBHARI V. N.ONIDH. 

^ [ 1-78 

the^ registration of a bond executed by H and 
£, and by H on behalf of /, a minor, the minor 
was not represented for the purpose of regis- 
tration by any one. Held that the bond should 
not affect any immoveable property comprised 
therein in so far as J was interested in the same. 
Muha 7 nmad Ewazv, Brij Lal, {L L> R., i All ^ 
465) and s. 35 of the Registration Act, 1877, refer- 
red to. Shanker Das v, Jograj Singh and 
OTHERS. 

[ 111-155 

(3) Documcftt registe?'ed 

ifi contrave 7 itio 7 t ofss, 33 a 7 td 34.] A document 
bearing the certificate required by law showing 
that it has been registered must be treated as a 
registered document, notwithstanding the regis- 
tration procedure may have been defective. 
Held, therefore, where a document bore the 
certificate required by s. 68 of Act XX of 1866, 
showing that it had been registered, that, not- 
withstanding that it had been presented for 
registration by the agent or the person execu- 
ting it under a power of attorney not recogniz- 
able under that Act for the purposes of s. 34, 
it must be treated as a registered document. 
Sah Mukhu Lall Fatiday v. Sah Koo 7 tda 7 i Lal I 
(15 B. L. R., 228; S- C. L. R. 2/. Ap , 210; 24 
W. R , 75) and Muha 77 wiad Ewaz v. BHj Lall 
(/. L. R., I AIL, 465) referred to. A document 
was presented for registration^ by the agent of 
the person executing it authorized by a power 
of attorney not recognizable under the regis- 
tration law, and was admitted to registra- 
tion. Held that the person executing such 
document could not be allowed to object to the 
validity of its registration by reason of its 
having been registered under a power pf attor- 
ney not recognizable under the registration 
law, such person being herself responsible for 
the defect in registration. Har Sakai v. Chtmi 
Kua? (/. L. R., 4 AIL, 14) followed. A.kb.‘\e 
BegAM V, bHAM SUNDAR. 

[ 11-81 

Doamient registe 7 ‘ed in co 7 i* 

t 7 ’ave 7 itionof ss.Z‘ 2 a 7 id zS-'i The word “regis- 
tered ” as used in s. 49 of the Registration Act (III 
of 1S77) refers to the act of registration by the 
registering officer, and not to matters of procedure 
or conduct of the parties seeking registration, 
which are governed by special provisions of the 
Act. S. 49, read with s. 60, only means that a docu- 
ment, to be admissible in evidence for the pur- 
poses of the former section, must be registered, 
i. e., the officer must, under s. 60, have put upon 
it the certificate required by that provision. If 
he has done so, the document bearing such cer- 
tificate becomes admissible : in evidence if he 
has not, or there has been no registration of the 
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document, then sucti document is inadmissible- 
Where the document bears sudi a certificate, it 
is registered within the mear^ng of s. 60, and 
becomes under the second paragraph thereof 
admissible in evidence, and the operation of the 
second paragraph is not interfered with by s. 
49. Where therefore, the lower appellate Court 
rejected as in-admissible in evidence under s, 49 
a deed of gift of Immoveable property upon 
which was endorsed a certificate under s. 60, on 
the ground that the person presenting it for 
registration and admitting execution was not 
qualified to do so under ss, 32 and 35, and the 
registration was consequently void and the docu- 
ment not registered under s. 17 {a). Held that 
the Court was wrong in so doing, and ought to 
have looked at and dealt ivith the document. 
Har Sahai v. Chimni Knar {J. L. i?., 4 AlLy 14), 
Jkbal Be^am v. Shajn Sundar (/. L. R., 4 AIL^ 
384), Blslimiath Nalk v. KalUani Bai {W. TV. 

1882, Ilumim Bcgari v.Mtilo H. 

1883, ^. 183), Sheo Shtmkar Sahoy V . Hh’dey 
Narain Sahu (/. Z. i?., 6 Calc., 25), Mttham- 
mad Ewaz v. Birj Lai, (Z. R., 4 /, A. 166), 
Sak Makhun Lai Panday v. Sak Koondzm 
Lai {L, R,, 2 Z A. 210) and Majid Hosain v. 
FasLun-nissa (Z. Z., 16 Z A. 19), referred to. 
Hardei V, Ram Lal. 

[IX'lOl 

(5) ,.,^ Document regis- 

tered in contravention of s. 28,] In this case 
a lease of immoveable property situate in the 
launpur district had been registered by the 
Registrar of Benares. Held that the lease hav- 
ing been registered, no matter in the wrong 
registry could not be rejected when tendered 
in evidence as it bore upon it the Registrar’s 
certificate (4 AIL, 14 and W. N,, 82, p, 81) 
followed. Bishunath Naik v, Kalliani Bai. 

[II 175 

(6) . .] An 

instrument oi mortgage on land, which required 
to be registered, was presented for registration 
to a Registrar within whose district no portion 
of the land was situate, and was registered 
by such Registrar.^ In a suit to enforce such 
mortgage it was objected that such instrument, 
not having been properly registered, could not 
be received in evidence. Held, following the 
opinion of Broughton, J., in Sheo Shmikur Sahoy 
V. Hirdey Narain Sahu (/. Z. R.\ 6 Calc,, 29), 
that, when a document which purports to have 
been registered is tendered in evidence, the 
Court can not reject it for non-compliance with 
the Registration" Law, moreover, that the mort- 
gagor could not be allowed to take advantage of 
an objection which would not have been avail- 
able but for his own wrongful act. Har Sahai 
ard another V, Chunni Kuar and another. 

[I-lOo 

(G).-- Personal cove7iQnt— 

Unregistered mortgage.] On the 3rd February, 
1871, the defendants, having borrowed Rs. 1,005 
from the plaintifis, executed in favor of the latter 
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an instrument in which they mortgaged, by way 
of conditional sale, certain immove able property 
as security for the loan, and in which it was pro- 
vided that they should pay certain interest on 
such sum annually and should pay such sum on 
the expiration of five years from the date of such 
instrument, and in the event of failure in these 
respects that the plaintiffs might apply for fore- 
closure. On the 18th January, 1879, the plaintiffs 
sued the defendants for the balance of such sum 
and interest, waiving their claim on such property, 
and suing for such balance as a simple debt, 
as such* instrument was not registered. Held, 
following Sheodial v. Prag Dat Misr (/. Z. R., 

^ AIL, 229), that, inasmuch as such instrument 
involved a personal obligation of the defendants 
distinct and severable from the obligation in 
respect of such property, such instrument, not- 
withstanding it was not registered, was admissi- 
ble in evidence in support of the claim to enforce 
the money-obligation ; and it was also admis- 
sible in proof of the fact that the debt was not 
exigible from the defendants until on and after 
the expiration of five years from the date of the 
loan. Held also that the limitation period in 
No. 66, sch. ii of Act XV of 1877, was not appli- 
cable, as the claim of the plaintiffs was not 
based on a single bond, that is to say a bill or 
written engagement for the payment of money, 
without a penalty. Lachman Singh and an- 
other V. Kesri and others. 

[1-93 

(7) Admissibility of unregis* 

tered document in a suit for its cancellation. \ 
D D sued G R and others to have a ** kabtdiai ^ 
which purported to be executed by him to be 
declared null and void on the ground that it ” 
was a forgery. This document required to be, 
but was not registered or stamped. The Munsif ^ 
held that the document was a genuine one and 
dismissed the suit. The Subordinate Judge 
held that with reference to the provisions of the 
Stamp and Registration Laws, the document 
must be treated as non-existent, and that secon- 
dary evidence in any form regarding it must be 
put out of consideration and on this ground 
decreed DD's suit. Held that the provisions 
of s. 49 of Act III of 1877 do not affect the exis- 
tence of an unregistered document, nor do they 
absolutely prevent the document from being 
received in evidence (In the matter of Sheodial 
V. Prag Dat Misr (/. Z. i?., 3 AIL, 229). In a 
case like the present they merely barred the 
Court from receiving the document in evidence 
of the transaction referred to in it. The suit 
must therefore be determined by the Court below 
on its merits. Gobind Rai and others v, 
Dharam Das. 

[1-138 

(8) Admissibility of mtregisterd 

lease in suit for damages.] Held that an unre- 
gistered lease for a term exceeding one year 
was not admissible in evidence under s. 49 of 
Act III of 1877 in a suit for damages based 
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on that lease, S/^eo Dial v. Prag Dat Misr 
(/. Z. 7?., lAll , 229) dtstingnished Elizabeth 
Martin 'v. Ram £al. 

[11-18 

'Mortgage in lieu of 

dower.] Held that an agreement by which a 
Muhammadan husband hypothecated his pro- 
perty for the payment of the dower due to his 
wife, if unregistered, was inoperative under s. 
of Act VI n of 1S71. Bunyadi Begam v. Muham- 
mad Ashghar Ali and others. 

' [V-19 

(1) . s. ^Priority— ^Registered and ti 7 ire~ 
gistered document— Sale certijicatei] Held that 
a sale certificate granted by a Court under s. 
316 C. P. C of which a copy has been forwarded 
to the registering officer under s. 89 of Act III 
of 1S77 is not a registered document within the 
meaning of s. 50 of such last-mentioned Act. 
SiRAj-NUNissA t/. Jan Muhammad. 

[11-51 

(2) , Registered docume 7 ii 

executed pendente litel] Held that section 50 of 
Act III of 1877 was not applicable to and gave 
no priority to a deed executed petidente life, 
though registered, over a prior unregistered 
deed not compulsorily registrable. Bhagwan ; 
Das Na.thu Singh and others. 

[IV-158 

(3^. ^Oyal agreement — Regis- 

tered document] Held that an oral agreement of 
hypothecation of immoveable property, entered 
into in August, 1869, and which was not accom- 
panied nor followed by possession of the pro- 
perty charged, could not avail against a regis- 
tered sale- certificate obtained in respect of the 
same property and dated in August, 1876, whether 
s. 48 of Act XX 1866 or s 48 of Act VI 11 of 1871 
were looked to. Nathu Ram and others v, 
Phul Chand and others. 

[IV-183 

(4), Registered and un- 

registered documents — Possession.] Held that 
a purchaser under a registered saledeed had 
priority over a prior purchaser under an un- 
registered sale-deed who had obtained posses- 
sion over the property but had lost it long before 
the second sale-deed was executed, Ghisu 
V. Amir-ulla and others. 

[1-33 

(6). Notice.] 

Held that a registered document had no priority 
over an earlier but unregistered document under 
s* 50 of Act III of 1877 where the holder of the 
latter had notice of the prior document. Kodu 
V. Ramapat and another. 

[V-57 

Pancham Lad Kishore. 

[VII- 15 
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Ram Autar v, Dhanauri and others. 

[VI-i74 

'I 

(B). ^.J Held 

that s. 50 of Act III of 1S77 will not avail to 
give the holder of a subsequent registered 
deed priority in respect of ins" coed over the 
holder of an earlier unregistered deed, not being 
I a compulsorily registrable deed, if in fact the 
holder of the registered deed has at the time of 
its execution notice of the earlier unregistered 
deed. Abool Hosseht v. RaghmiatJi Sahii (/, Z. 
i?., 13 Calc.^ •jo); Hathismg Sobha v. Ktivarji 
Javher{LL.R.^ 10 Horn. ^ 106 ); Krish^iamma 
V. Suranna (/. Z. R., 16 Mad., 148) followed. 
T^e Agra Bank v. Barry (7 E and LA, 135) 
and Ram Autar v. Chanauri (/. Z. R., 8 AIL.^ 
40) referred to. Diwan Singh and others 
V, Jadho Singh. 

[XVII-19 

Govind Prasad v, Nasrulla. 

[XVII-90 

( 7 ) . Decree.] 

Held that a decree obtained upon a subse- 
quent registered hypothecation bond had no 
priority over a prior decree obtained upon an 
unregistered hyhothecatiou bond. Parshadi 
Lal V, Khushal Rai and another. 

[11-15 

( 8 ) . .] Held 

that a mortgagee under a registered deed was 
not entitled to priority over the holder of a 
decree on a prior unregistered deed ; the words 
“not being a decree or order” ins. 50 of Act 
III of 1877 being clear. Baijnath v, Lachman 
Das and another, 

[V-270 

(ap Under 

s. 50 of the Registration Act the decree or order 
which is not to be affected by a registered docu- 
ment must be a decree or order made prior to 
the execution and registration of the registered 
document Therefore where the plaintiffs, who 
were mortgagees under a registered document, 
sued to set aside a sale to the defendants under 
a decree on an unregistered mortgage, the plain- 
tiff s registered mortgaged being subsequent to 
the unregistered mortgage^ on which the defen- 
dants relied, but prior to the decree thereon. 
Held that the defendants, auction-purchasers, 
must take subject to the rights of the plaintiffs as 
mortgagees. The Hi??ialaya Ba?ik Lirnited v. 
The bimla Bank, Limitecl (/. L. R. .% A/l.f 23) 
Madar Saheb v. Stibbaraycdti Nayudu (/, Z. Tif., 
6 Mad., 88) : Kanhaiya Lal v. Ba?isidhar{W. A'., 
1884,/. 136) : and Shahi Ram v. Shib Lal (PV. 
N, 1885,^. 63) referred to. Jagrup Rai and 
OTHERS RaDHEY SiNGH AND OTHERS. 

[XI-63 

(10). .] The 

appellants sued the respondents to enforce a 
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lien created a registered bond, dated the 2ist 
May, 1872. The respondents l^icame in 1877, 
the auction-purchasers of the’ hypothecated 
property in execution of a decree passed on the 
8th July. 1873, on the basis of an unregistered 
bond, dated the 20th April, 1872. Held that, if 
the respondents^ relied on the priority in date 
of the lien in satisfaction of which the property 
in question was sold to them, the appellants 
were entitled to plead the provisions of 3-50 of 
Act III of 1877, and the case could not be ex- 
cluded from the operation of that enactment, on 
the other hand, if, on the contention that the 
bond of the 20th April, 1872 merged in the decree 
of the 8th July, 1873, respondents relied on 
the lien granted by the decree as apart from 
that created by the bond, it was obvious that, 
the decree being subsequent in date to the 
bond in favour of the appellants, the respondent, 
purchased the property subject to the lien of 
the appellants. Baldeo Prasad and others 
V, Ganga Prasad and another. 

[ 1-30 


(11).— Xhis 

was a suit for possession of a house purchased 
by the plaintiff at a sale in execution of a hy- 
pothication decree which he had obtained against 
the owner of such house on two unregistered 
mortgage bonds. The suit was resisted by the 
defendant who was in possession of the house 
as a mortgagee under a registered mortgage-deed 
later in date than the bonds of the plaintiffs but 
prior to the decree obtained on those bonds. 
Held that the defendants registered mortgage- 
deed gave him a superior title to the possession 
of the house to the title of the plaintiffs under 
his bonds and decree. Ram Sahai v, Gauna 
Lal. 

[ 1-161 


{ 12 }, .3 Oi 

the 7th July, 1871, one P gave G an unregisterec 
hypothecation bond for Rs. 98. The bond no 
having been paid when due G put it into sui 
and obtained a money decree on the 14th June 
1872. In the meantime on the 6th of Ma3q 1872 
P gave a usufructuary mortgage of the sanu 
estate to B for Rs. 200 under a registered mort 
gage bond. G took out execution of his decree 
and caused the estate to be sold. It was pur 
chased by Ganga bu.1: subsequently came inte 
the possession of G, The present suit waj 
brought by^ the usufructuary mortgagee fo3 
possession of such estate. G pleaded the pri 
qrityoflien. Held thtsit if G pleaded priority o: 
heu under his bond of 1871, he was estopped 
by the provisions of s 50 of Act III of 1877 
If he pleaded the decree of 1872 it was obvious 
that it was subsequent in date to the mortga^^e 
B and was a simple money decree. 

Chand v. Kalian jjas (/. L, P., i All, 240) fol- 
lowed. Held further that although the two 
documents were executed before Act III of 1877 
came into force that did not affect the question 
s. 50 of Act III .of I $77 had a retrospective 
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effect, Lachmau Das v. Dip Chand, (/. £, R,, £ 
AIL, 851) followed. Gokul v, Basahu. 

[ 1-127 

3 

words in s. 50 of the Registration Act (III of 
1877) “not being a decree or order, whether 
such unregistered document be of the same 
nature as the registered document or not,” mean 
that, if a decree has been obtained to bring pro- 
perty to‘ sale under a hypothecation bond, or 
under a jyioney bond, and under that decree the 
property has been attached, that decree cannot 
be ousted by a subsequent registered instrument. 
The section cannot in any way make a decree 
affect a transfer of more than the interest which 
the j udgment- debtor possessed. Held that a mort- 
gage-deed registered under Act III of 1877 was 
entitled to priority over a decree obtained subse- 
quently to the registration of such deed upon a 
prior unregistered deed of mortgage. Kanhaiya 
Lai Y, Ba?isidhar, {W,N,, 1884, p* 136), Shahi 
Ram V. Shib Lai, { W, N,, 1885, p, 63) ; and Madar 
V, Subbarayalu, {/.L,R„ 6 Mad., 88) referred to. 
The Himalaya Bank Limited v. The Simla 
Bank Limited and another. 

[v-3ia 




held an unregistered mortgage-deed, dated in 
1869. He obtained a decree on the mortgage 
and bought in the property himself in 1875. 
obtaining possession ot the property he was re- 
sisted by B, who had a registered mortgage of 
the same property, dated in 1873. brought this 
suit to have it declared that B's mortgage has 
no priority as he had obtained a decree on his 
previous mortgage bond before the defendant 
B. Held that the plaintiff’s suit must fail as his 
obtaining a decree could not lake awav the 
priority which the other had. Raghubans Kuar 
V , Ganga Ph ul. 

[VI-lSS 

(35). .] Option 

as to registration. At a sale in execution of 
a decree J, purcnased certain property which 
was at that time subject to two mortgages, the 
first under an unregistered deed in favour of 
M and dated in 1872, and the second under a 
registered deed in favour of L and dated in 
1880. The registration of the latter both deeds 
was optional, the former under Act VIII of 
1871, and the latter under Act III of 1S77. J 
subsequently satisfied the mortgage under the 
registered deed of 1880, which was delivered to 
him. M then brought a suit to recover the 
money due to him under the mortgage-deed of 
1872 by sale of the mortgaged property. Held 
by Oldfield, J., that applying the rule laid down 
by the Privy Council in Gokaldas Gopaldas v. 
Puranmal Pr'emsukhdas, {LL*R*, 10 Calc., 1035, 
L. R,, 11 L A„ 126), J having paid off the mort- 
gage under the registered deed of 1880, should 
have the benefits of that mortgage, and. was 
entitled to set up the deed which he held against 
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ACT III 1877 , s. 50 --(conimued,) 
the unregistered deed of 1872, against which, 
under s. 50 of the Registration Act (III of 1877) 
it would take eftect. as regards the property 
comprised in it. Lachma 7 i Das v. Dip Chand^ 
{/. A. i?., 2 AlL.t 851), referred to. 

Per Mahmood, J. that the word “unregistered” 
in s. 50 of the Registration Act, must, in refer- 
ence to the ’circumstances of the present case, 
be read, as “not registered under Act VIII of 
1871,” and that, so reading the section, the re- 
gistered mortgage-deed of 1880 w'as entitled to 
priority over the unregistered mortgrige-deed 
of 1872. Lachman Das v. Dip Ghana {l.L. 
P.i 2 All.i 851) and Sri Ram v. Bhagiraih Lai 
(/, Z. R.y 4 AIL^ 227) distinguished. Also per 
Mahmood J., that the position of /, by reason 
of his having paid oif the registered mortgage 
of 1880, could at best be that of an assignee of 
that mortgage having priority over the mortgage- 
deed on which the plaintiff was suing ; that such 
priority could not enable him to place the equity 
of redemption upon a higher footing than it 
would have been had he not paid off the regis- 
tered mortgage of i88o; and that, as a conse- 
quence, the sale oi the property in enforcement 
of the mortgage of 1872 should be allowed to 
take place, but subject to the rights of priority 
which /, had acquired by reason of his having 
paid off the registered mortgage of 1880 ; Sir- 
bodh Rai v. Raghunath P?'asad, (/. £. R., y 
AIL, p. 568) and Gokal Das Gopal Das v. 
Puranmal Premsukh Das, (/. £. R., 10 Calc., 
5035) ; {L. R. II 1 .A., 126) referred to. Janki 
Prasad v. Sri Matra Mautangui Debia. 

[V-115 

(H) ^ 

that a subsequent registered bond of which re- 
gistration was compulsory had no priority over- 
all unregistered prior bond of which registra- 
tion was optional. Kanhaiya Lal and an- 
other V, Bansidhar. 

[IV-136 

Per contra » 

Shahi Ram v, Shiblal. 

[v-es 

^ .] Held 

that a document which was registered under 

the Registration Act, 1877, took effect, as 
regards the property comprised therein, as 
against a document relating to the same 

property, the^ registration of which under 
the_ Registration Act, 1871, was optional and 
which was not registered thereunder. Lachman 
Das V. Dip Chand, (/. Z. i?., 2 AIL, 85 1) fol- 
lowed. Abdul Rahim v, Ziban Bibi. 

[111*136 

(IS).- .] 

that a document whose registration was com- 
pulsory under Act III of 1877 and which had been 
registered thereunder, had priority over another 
relating to the same property, the registration 


AGT III OF 1877 , s. 50 .— \co 7 ttinu£d.') 
of which was under Act VIII of 1S71, optional 
and tvhich had -^ot been registered under that 
Act. Gobind Ram and another v, Bataso. 

[III -104 

Kalian v, Shankar Lal, 

[ 1-76 

( 19 ) . .] 

that, under s. 50 of the Registration Act, 1877, 
an instrument the registration of which under 
the Registration Act, 1871, was compulsory 
and which was registered under that Act took 
effect, as regards the property comprised there- 
in, as against an instrument relating to the same' 
property, the registration of which under the 
Registration Act, 1871, was optional and which 
was not registered under that Act. Habib-ul- 
lah V. Nakched Rai and others. 

[III -87 

(20) . ^ ; ,] Held 

that s. 50 of the Registration Act gives prefe- 
rence to registered documents of which the 
registration is optional over unregistered docu- 
ments and not to registered documents of which 
the registration is compulsory. Karamat Ali 
V. Muhammad Mohsin and others. 

LVI -15 

(21) . Held 

by Stuart, C. J., that under the expla 7 iatio 7 i to 
s. 50 of the Registration Act, 1877, a sale-deed, 
the registration of which under the Registration 
Act, 1871, was compulsory, and which was duly 
registered thereunder, took effect, as regards 
the property compromised therein, against a 
deed of simple mortgage of a prior date, relat- 
ing to the same property, the registration of 
which under the Registration Act, 1871, was 
optional and which was not registered there- 
under, Gang a Ra 7 n v. Ba 7 isi (/. L^R., 2 AIL, 
431) and Lackma 7 i Das v. Dip Chaftd (/. Z, R^ 
2 AIL, S^i) observed on. Siri Rafn v. Bhagi- 
raih Lal (/. Z. R., 4 AIL, 227) dissented from. 

Held hy Straight, J., that the former document 
had no preference over the latter under s. 50 of 
the Registration Act. Slrt Ram v. Bhagirath 
Lal (Z Z. R„ 4 AIL, 227) followed. Dori Lal 
V. Umed Singh. 

[IV -28 

(22) . Doc 7 iment executed 

while Act XIX of 1843 W(^ in force — Document 
registered under Act VIII tf/1871.1 A docu- 
ment executed while Act XIX of 1843 was in 
force and not registered thereunder cannot be 
post poned to a document executed in 1S73 and 
registered under Act VIII of 1871. Chattur 
Singh v, Ramlal and another, 

‘ [14 

( 23 ) Document 

executed before Act XVI of i% 6 d^—Docume 7 tt 
registered under Act IX of 1871,] An unregis- 
ment, executed before Act XVi of 1864 came 
tered docuinto force, i-s not invalidated or post- 
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ACT III OF 1877, s- 60, — {continued^ 
poned to a document registered^ under AcUX of 
1871 under the exManation in s. 50 hi Act 

Hi of 1877. Ram Baran Rai v, Murli Pandey 

AND ANOTHER, 

ri-5 

Sheoraj Singh and others v. Launga 
Kuari. 

[H20 

( 24 ) . — Document execu- 
ted on May^ i%6e^---Document registered 
under Act XX of 1866.] The appellant, to whom 
certain property had been mortgaged by condi- 
tional sale, under an unregistered instrument- 
bearing date the 28th May, 1864, sued, the mort- 
gage having been foreclosed under Regulation 
XVII of 1806, for possession of the mortgaged 
property. Among the defendants were the res- 
pondents, to whom a part of the property had 
been mortgaged under a registered instrument, 
dated the 4th February, 1870, and who had sued 
the mortgagees for possession of such part by 
virtue ot the mortgage, and had obtained a 
decree, under which they were in possession. 
The appellant was not a party to this suit. The 
deed of the appellant was one the registration 
of which was not compulsory by the law in force 
at its date. ^ The deed of the respondent was 
one the registration of which was compulsory 
under Act XX of 1866. The lower appellate 
Court held that the deed of the respondents, 
being registered, took prioriy over the deed of 
the appelant, which was not registered. Per 
Oldfield and Duthoit, JJ.— That neither Act XX 
of 1866 nor any subsequent Registration Law 
gave the respondents’ registered deed priority 
over the appellant’s unregistered deed. Nor could 
the respondents take any advantage from the 
circumstance that they had sued the mortgagor 
on their deed and obtained a decree. The ap- 
pellant was no party to the suit, and was un- 
affected by the decree. Whatever rights the 
respondents had under their deed and decree, 
were subject to the appellant’s prior mortgage. 
Kanhaiya Lai V , Ba?tsidhar {W. A^., 1884, /• 
136) referred to. Kishori Lal v. Sham Karan 

AND ANOTHER. 

[IV- 184 

(25) . .] 

(Stuart, C, J,, doubting) that under the provi- 
sions ofs. 50 of the Registration Act, 1877, docu- 
ments registered under former Registration Acts 
do not take precedence over ail unregistered 
documents, of which at the time of their execu- 
tion registration was either optional or not re- 
quired. Lachman Das v. Dip Chand (/. L, R. 
2^//., S51) observed on. SiRi Ramt/. Bhagi- 
RATH Lal, 

[11-19 

(1). ss. 68—60— Endorsement-certificate — 
Prima facie evidenced] Where in a suit by a 
mortgagee on his mortgage the defendant put 


ACT III OF 1877 ss. --{continued.) 
the plaintiff to proof of the title under which he 
claimed : it was held that the mere production 
of the deed of mortgage which had been thus 
questioned and the fact that the deed of mort- 
gage contained an endorsement certificate by 
the Registrar in the usual manner under sec. 59 
of Act in of 1877, were not sufficient to shift the 
burden of proof on to the defendants. Manohar 
Singh v Sumirta Kuar. 

[XV -93 

(2). ».] A 

decree-l<K)lder, sued to establish that certain pro- 
perty was the property of W his judgment- 
debtor, such property being claimed by A as his. 
He proved that for five years and more Whad 
been in possession of such property as ostensible 
owner. Held that, this being so, it rested with A 
to prove his title. A deed of sale, which required 
to be registered, not having been registered, and 
the time for px-esenting it for registration having 
expired, the vendor, in order to avoid the effect 
of the deed of sale being unregistered, gave the 
purchaser a bond confirming such deed. The 
bond, with the deed of sale annexed thereto, 
was presented for registration. By mistake or for 
some other reason the particulars to be endorsed 
on a document admitted to registration, and the 
certificate showing that a document has been 
registered, were endorsed on the deed of sale 
and not on the bond. Held that, assuming that 
the bond had been registered, it was doubtful 
whether such an obvious attempt to defeat the 
provision of the Registration Law should be per- 
mitted to succeed ; that, whether there had been 
a mistake and the certificate ot registration real- 
ly applied to the bond or not, the provisions of 
ss. 58, 59 and 60 of the Registration Act had 
not been complied with, and the bond was to 
all intents and purposes unregistered ; and that -> 
the defect was not a “defect of procedure,” 
within the meaning of s. 87, and which could be 
passed over. Mathra Das and others v W. 
Mitchell and A. Mitchell. 

[11-17 

S. 60. — A document bearing the certificate 
required by law showing that it has been regis- 
tered, must be treated as a registered document 
notwithstanding the registration procedure may 
have been defective. Har Sakai v. Chu vi Kuar 
(/. Lf i?., 4 AIL, 14 ) followed. Akbal Begam 
V. Sham Sundar. 

[II-8X 

Husaini Begum v. Mulo. 

[11^183 

Bishunath Naik V. Kalliani Bai. 

Manbhari V. Nonidh. 

Hardai V. Kamlal. 

Per contra. 

Shankar Das v. Jograj Singh and others 

[111-16,5 


[11-176 

[1-78 

[IX-IOI 
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ACT III OF {continued ,) 

SS. 74 & 77.— Where an application for regis- 
tration of a sale-deed had been presented after 
the expiry of the period prescribed by law for 
registration, and had been dealt with under s. 24 
of the Registration Act, and the Registrar had 
passed an order under that section directing 
that the document should be registered on pay- 
ment of the prescribed fine, and such fine had 
been paid. Held that the requirements of the 
law had been complied with, and that it was not 
competent for the successor in office of the 
Registrar, dealing with the document under s. 74 
of the Registration Act, to go behind the t)rder ot 
his predecessor, nor was it for the Court, in a 
suit instituted under s. 77, to question the pro- 
priety of that order, which was given in pur- 
suance of a discretionary power allowed to a 
Registrar to accept documents for registration 
after the time prescribed. Durga Singh v, 
Mathura Das. 

[IV-173 

s. 11— Suit before exhausthig the remedies 
provided by the Act.} A Sub-Registrar refused to 
register a bond as the obligor denied the execu- 
tion of it. The obligee, instead of applying to the 
Registrar under s. 73 of the Registration Act, in 
order to establish his right to have such bond 
registered, sued the obligor claiming a decree 
directing the registration of such bond. Held 
that such suit was not maintainable. Ram 
Ghulam v, Chofey Lai (/. Z. /?., 2 AIL<, 46) ob- 
served upon. Bhagwan Singh and another 
V, Khoda Bakhsh and another. 

[1-8 

(2) . ]This 

is a suit to enforce a contract of lease, by obligd 
ing the lessors to have the instrument registere- 
and that the plaintiff’s possession under it be 
maintained against them. Held that there was 
nothing in the law which prevented the institu- 
tion of such a suit until proceedings had been 
taken under the Registration Act. Bhagwan 
Das V. KJiuda Baksh (/. L. i?., 3 All.^ 397) was 
a case in which proceedings to register had been 
taken and registration refused by a Registrar and 
it was only to such cases that the procedure pro- 
vided in the Act applied. They had no applica- 
tion to a case like this where no steps had been 
taken before the Registrar and no refusal by him 
to register. Held further that as the instrument 
was not put in as evidence of the transaction 
affecting property but was itself the subject mat- 
ter of the suit it was admissible in evidence. 
SiBBA Khan and others v, Ajudhia Singh 

AND ANOTHER. 

[V-828 

( 3 ) « ] Certain 

lessees, whose lessor had refused to be a party 
to registering the lease, without applying for 
registration to the Sub-Registrar or Registrar, 
brought a suit within four months of the execu- 
tion of the lease claiming that the lessor might 
be ordered to cause the lease to be registered. 
Held that such a suit would lie independently 


ACT III OF 1877, s. 77- {continued.) 
of the Registration Act (Act No. Ill of 2877) and 
that Sx 77 of the -qaid act w'ould not apply so as 
to render the smt barred by limitation. Ram 
Ghulam v. Chotey Lall {/. Z. R., 2 All,, 46) ap- 
proved ; Bhagwan Sin^h v. Khuda Bakhsh (Z 
Z. i?.,3 AIL, 397) and hdunv. Mahomed Siddig, 
(Z L.R., 9 Calc., 151) distinguished. Abdullah 
Khan and another v. Janki. 

[XIV-04 

S. 87. — Endorseynent certificafe^Prima facie 
evidence. 

See SS. 58 and 60. Nos. f i) and (2). 

ACT XV OF 1877 (Limitation). 

^(I). s. Revival-^ Right barred by Act 

XIV of 1S59.] This suit for redemption of pro- 
perty mortgaged in 1812 would clearly be 
barred by time but for a petition signed and 
filed by the pleader of the mottgagee and dated 
iSth February, 1826. It was pleaded that the 
petition was an acknowledgment and had the 
effect of extending the period of limitation. 
Held that as the admission of iSth Febru-ary, 
1836 was made by the agent, the mortgagors 
right to redeem had become barred by s. 15 of 
Act XIV of 1859 which was repealed by Act IX 
of 1871, and no provisions of Act XV of 1S77 
could revive it. Kidar Nath and another v. 
Ulfat Rai and others. 

[III-202 

— Foreclosure of mort- 

gage executed while Act XJV of 1S59 was in 
force.] A suit for foreclosure was brought 
in 1886 upon a mortgage by conditional sale 
executed in 1S46, the condition being for pay- 
ment within five years of that date. The deed 
provided that, in default of payment wnthin 
the prescribed period, the property mortgaged 
“ will be foreclosed {baibat), and this mortgage- 
deed will be considered as an absolute sale- 
deed.” Between 1846 and 1886 no foreclosure 
proceedings or other steps %vere taken by the 
mortgagee, and no admission of liability was 
made by the mortgagor. Held that, by reason 
of Act XIV of 1859 (Limitation Act), the plain- 
tiff’s remedy was barred during the currency ot 
that Act, and that the time within which he was 
entitled to maintain an action for foreclosure, if 
he had taken the proper proceedings, expired 
in 1863. Held also that, even if foreclosure 
proceedings under Regulation XVII of 1806 had 
been taken, the cause of action was the original 
non-payment of the money on the due date, and 
the provisions of the Regulation could not create 
a fresh cause of action. Denonath Gangooly v. 
Nursingh Pro shad Dass (14 B, Z. R., 87) 
referred to. Murlidhar and others v. Ran- 
ch an Singh and others. 

[IX-4i 

(g). Right barred by art» 

IS of Act IX ofiS^ii.] The plaintiff in this suit 
objected to the attacriment of certain immove- 
able property in execution of a decree under s. 
246, C. P, C. The objection was disallowed in 
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1876. in iSSi he brought the present suit to 
establish his right to the proper^ and for posses- 
sion of the same. Held that thfi suit was barred 
by art. 1 5, sch. ii of Act IX of 1871 which was the 
Act in force when the proceeding under s. 246 of 
Act No. VIII of 1859 was taken. Krisknaji 
Vithal V. Bhaskar Ragkunatk, (/. L. R,, 4 Bom,^ 
61 1 .} Gokal Das v, Debi Prasad. 

[V-305 

Himayat Ali V. Mansukh. 

[III'IO 

Ramdayal Durga Dai. 

[IV 25 

(4). Judgynent-dehior not made 

party Held that where a judgment-debtor is 
not made a party to a claim under s. 246, Act X of 
1872 (s. 278 of Act XIV of 1882) set up by a third 
person and allowed the judgment- debtor is not 
bound to sue within one year from the date of 
the order allowing the objection for a declaration 
that the property belonged to him and not to 
the claimant Husain Khan v. Umar Khan, 

AND OTHERS. 

[1-24 

(D. 4 L.^Duty of Court to consider the plea 
of limitation 1 ] Held that a question of limita- 
tion, when it arises upon the facts before a Court, 
must be heard and determined, whether or not 
it is directly raised in the pleadings or in the 

f ounds of appeal. Bechi v, Ahsanullah 
HAN AND OTHERS. 

[X-149 

Ramu Rai and others V, Dayal Singh. 

[XlV-iSl 

Per contra, 

Ahmad Ali v. Waris Husain and another. 

[XIII-47 

(3). Court cannot extend limitation 

prescribed When a Court fixes a time under 
cl. (i3) or cl {f) of s. 54 of Act XIV of 1882, it 
must be a time within limitation. Section 54 does 
not give a Court any power to extend the ordi- 
narily prescribed period of limitation for suits. 
Jantz Prasad v, Bachu Singh and others. 

[XIII-28 

(4).~ Consent of parties cannot save 

limitationl\ The consent of parties that a so- 
called appeal should be heard cannot give a 
Court jurisdiction to hear such appeal when 
.the same is invalid or has been presented 
.beyond, the time prescribed by the Indian Limi- 
-tation Act, 1877, Debi and others v, Mulhu 
Dube. 

[XIV:-78 


ACT X¥ OF 1877, s. 4^-{conUnued,') 

■^ 5 )^ — Plea of limitation taken after 

awardi] This suit, which was for money lentj 
was refer red to arbitration by the Court of first 
instance, and judgment in accordance with the 
award was given by that Court. The lower 
appellate Court set aside the award, and reman* 
ded the case for re-trial. The case was re-tried, 
and the Court of first instance gave the plaintifis 
a decree. The defendant appealed, and the case 
was referred to arbitration by the lower appel- 
late Court. The award was in the favor of the 
plaintifis, and the lower appellate Court gave 
judgment in accordance with the award. On 
appeal by the defendant to the High Court it 
was contended that the suit was barred by limi- 
tation. This defence to the suit^ had not been 
set up in the lower Court. The Court observed 
that the judgment of the lower appellate Court 
was not appealable, being in accordance with 
the award. It was doubtful whether the plea of 
limitation could be raised at this stage of the 
case. Ali questions of limitation must be pre- 
sumed to have been disposed of prior to the 
first reference to arbitration. Moreover the 
award itself recognized the claim of the plain- 
tiffs. Jagmandar Das v, Piari Lal and an- 
other. 

[1-17 

(f5). ] After 

a suit has been referred for decision to arbitra- 
tors with the consent of parties and of the 
Court and an award has been delivered it is not 
competent to the Court to dismiss the suit on a 
point of limitation. Behaf'se Lall v. Unoop 
Singh (S. D, N,-W, P,, 1864, p, 472). Ram 
Jatan Rai and others v, Sheo Balak Rax 

AND ANOTHER. 

[XVII-162 

Presentation — Memorandum of 

appeal — hisufficiefitly sta 7 npedi\ A memorandum 
of appeal, if it is not, when tendered, properly 
stamped, it is not at that time a memorandum of 
appeal within the meaning of s. 541 of Act XIV 
of 1SS2 and the appeal cannot be regarded as 
having been at that time presented within the 
meaning of s. 4 of Act XV of 1877 or as valid 
for any other purposes except in the event, speci- 
fied in s. 28 of Act VII of 1870. Where a memo- 
randum of appeal which, when tendered was 
insufficiently stamped, has subsequently been 
sufficiently stamped, the affixing of the full 
stamps cannot have a retrospective effect so as to 
validate the original presentation, unless it has 
been done by order made under the second 
paragraph of s. 28 of Act VII of 1S70. Bal- 
KARAN Rai and OTHERS V, GOBIND NaTH 
Tiwari and .another. 

[X-38 

(8 ) . Unaccompanied 

with copy ofdecree.’l An appeal under the Code 
of Civil Procedure is not presented within the 
meaning of s, 4<of Act XV of 1877 unless it is 
accompanied by . the copies required by the 
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Code. Balkaran Rai and others Gobind 
Nath Tiwari and another, 

[X -39 

(0) . s. 4 .— ExplanatioB.)—/?^/^ of insHtu- 
tio7t?[ The plaint, in this suit for pre-emption, 
was presented to the proper officer on the ist of 
June, i88o, but the application for the appoint- 
ment of certain persons as guardians for the 
defendants, who were minors, was made on the 
14th June and granted by the Court on the 15th 
June. It was contended on behalf of the, defen- 
dants that the suit must be regarded as having 
been instituted on the 15th June and theretore 
beyond time. Held that it was too late to con- 
sider any question of that kind for the first time 
in second appeal as it really affected the vali- 
dity or otherwise of the plaint as was not a 
question of limitation. If the objection had 
been taken at the proper time the plaint would 
have been amended and limitation would have 
been counted from the date of the amendment. 
Rm7i Lai v. Harris 07i (/. i? , 2 AIL, 832,) 
Slua/d Skhmer v. William Order [L L, R , 2 
AIL, 241) and 5 . C. L. R., {6 Ind. App., 126) 
followed. Ganesh Rai and another v. Har 

DIAL. 

[ 1-129 

( 1 ) . s . B.— Court closed ^Application of sec- 
tion to Act X 11 of 18S1.] Held that s. 5 of the 
Limitation Act applies to applications under the 
Rent Act, and that therefore when the period 
prescribed for an application expires on a day 
when the Court is closed, the application may be 
presented when the Court reopens. Fe.\i Kun- 
XVAR V, I MEAT Run WAR. 

[XIII -117 

(2) . ] A decree in a 

suit to enforce a right of pre-emption directed 
that the purchase-money should be paid within 
a certain period from the date the decree be- 
came ‘ final The period of limitation pre- 
scribed for an appeal from this decree expired 
on a day when the Court was closed. Held 
that the decree did not become “final” before 
the day the Court re-opened. Shaikh Ezoaz 
V. Moki?na Bibi {/. L. R„ i AIL, 132) followed. 
Ram Sakai v Gaya and others 

[IV -224 

( 3 ) . Admission of appeal — Poiver of 

Bench hearing appeali] Held that the Bench 
before which an appeal came for final hearing 
was competent to determine whether the order 
admitting the appeal should stand or be set 
aside. Dubey Sahai v. Ganeshi Lai (/. L. 
■R., i AIL, 34) referred to. Hasni Beg am v. 
The Collector of Muzaffar Nagar and 
others. 

[VI-246 


ACT XV OF 1877 , s. 5 - {conimued.) 

( 4 ) . Sufficient cause — Determination by 

Cmirt belozoi] Held that the fact that a subor- 
dinate Court has^ecided that the suit or appeal 
before it was brought within time, or that there 
was sufficient cause, within the meaning of s. 5 
ot Act XV of 1877, for the appellant in that 
Court not presenting the appeal within the 
period of limitation prescribed, does not pre- 
clude the High Court from considering that 
decision in appeal. Bechi v, Ahsanullah 
Khan and others. 

[X-i 49 

Per co7itra, 

Fatima Begam v, Hansi, 

[VII -29 

m.—Appllcabllify of section --To applications 
for leave to appaafto Her Majesty i?i Council i\ 
S. 599 of Act No. XiV of 1882 was not inconsis 
tent with article 177 of the second schedule of 
Act No. XV of 1877 as read in conjunction with 
the provisions contained in the sections of that 
Act which are applicable to Art. 177. The limita- 
tion therefore for an application for leave to ap- 
peal to Her Majesty in Council is six months from 
the date of the decree to appeal from which 
leave is sought. The provisions of the second 
paragraph of s. S of Act No. XV of 1S77 do not 
extend to applications for leave to appeal to Her 
Majesty in Council. FazaLun-nissa Begam v. 
Mido (/. Z. R., 6 AIL, 250), Burjore ana Bha- 
zvani v. Bhaga?ta {L. R. 11 I. A,, ^ S. CM, L, 
R., 10 Calc., 557), Lakshml v. Anazita Sha?ibaga 
(/. L. R., 2 Mad,, 230) and Ga7iga Girv, Balwa7it 
Gir {W, iV. 18S1, p. 130) referred to. In the 
matter of the petition of Sita Ram Kesho 

AND OTHERS. 

LXII-152 

(0). Xo pauper 

appcal.l Held that s. 5 of Act XV of 1S77 does 
not apply to an application for leave to appeal 
as a pauper. Parbati v, Bhola. 

[X‘'25 

Gang a Gir v, Balw-ant Gir. 

[1-130 

] A 

B applied for leave to sue as a pauper for the 
recovery of certain dower alleged to be due to 
her. Upon her right to su^ as a pauper being 
disputeds by the persons proposed by her in her 
application for leave to sue as a pauper as 
defendants to the suit^ A B paid into Court the 
court-fee necessary for a regular suit to recover 
the amount claimed, and prayed that her original 
application might be treated’ as the plaint iii" the 
suit and the suit proc-'C ‘ 'd with in ‘the urdinarv 
manner. In the meantime however the period 
of limitation prescrib'a by Art. 104 of sch. ii 
of Act No. XV of 1877 for a suit to recover defer- 
red dower had expired. Held that the suit was 
barred by limitation and that s. 5 of Act No, 
XV of 1877 could not be applied. Skm7ier v. 

15 
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Orde (/. A. i?., 2 AIL^ 241 : 5 . C., 4 C,L, i?., 351) 
distinguished. Balkaran Rai v. Gohind Nath 
Tiwari{L L. R., 12 Ail. ^ i2g), ^ainii Prasad v, 
BacJm Singh {PL. R., 15 Al/., 65), Naraini 
Kuar V. iVakhan Lai (/.A. i?., 17 All , $26) 
referred to. Abbas i Beg am v, Nanhi Begam 

AND OTHERS. 

[XVI-33 

( 8 ) . Sufficient cause -- Ignorance of 

law.] Held that ignorance of law was not a | 
sufficient cause within the meaning ofs. 5 of Act i 
XV of 1877. Jag Lal v. Harnarain Singh. 

[VIII-218 

Ramjiawan Mal and another V. Chand 
Mae and others. 

[VIII-258 

Bechi V, Ahsan-ullah Khan and others, 

[X-149 

( 9 ) . ] A 

criminal appeal was presented three days be- 
yond time. On an explanation being called for, 
the convict stated that he did not know that he 
had a right of appeal and that he thought his 
relatives would prefer an appeal. On the return 
of the explanation the appeal was admitted. 
Held (on the hearing of the appeal) that this 
was not a “sufficient cause” within the meaning 
of s. 5 pf Act XV of 1877* That the provisions 
of the Limitation Act are to be applied with as 
much strictness to criminal as they are to civil 
cases. Queen E mpress z'. Bhoni Ram. 

[XI-10 

(10) . ' Clerical error . ] In 

a memorandum of appeal filed in the District 
Court within the period of limitation through 
some mistake the name of a wrong person was 
entped as that of the respondent. After the 
period of limitation had expired, the Court, on 
application by the appellant, rectified the memo- 
randiim and issued notice of the appeal to the 
proper respondent. At the hearing, the Judo-e 
overruled a prelimiary objection that the appeal 
was out of time. Held that as the mistake was 
a mere clerical error and accident duly rectified 
before the hearing of the appeal, and such recti- 
fication was not equivalent to adding or substi- 
tuting a new party within s. 32 of the Civil Pro- 
cedure Code and s. 22 of tne Limitation Act, 
and even if it were-so, the Judge would have 
been justified in admitting the appeal under s k 
ot the Limitation Act the decision of the Tud^e 
ought not to be disturbed. Jamka v. Ibrahim 
and another. 

[VIII-58 

(11) .— — — ^ A f peal wrongly 

filed asfro?n an order.] In this case, on appeal 
by the detendants from the decree of the first 
Court, the lower appellate Court holding that 
that Court had no jurisdiction to entertain the 
suit, made an order returning the plaint to 
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the plaintiffs to be filed in a Court having 
jurisdiction in the case. The plaintiffs there- 
upon preferred an appeal to the High Court 
within the prescribed time in the form of an 
appeal from an order. That appeal was dis* 
missed by the High Court on the 17th January, 
1881, the plaintifis being instructed that they 
should appeal as from an appellate decree. 
This the plaintiffs accordingly did by this 
second appeal which they preferred on the 23rd 
January, 1S81. The detendants-respondents ob- 
jected at the hearing of this appeal that it had 
been preferred beyond time. The Court 
(Straight and Tyrrell, J. J.,) under the peculiar 
circumstances of the case, and looking to the 
doubt that for some time prevailed on the com- 
prehension of the terms “decree” and “order” 
respectively, in the sense of the Civil Procedure 
Code, overruled the objection and admitted the 
appeal to a hearing. Manorath and others 
V. Balak and others. 

[ 1-97 

(12). ] Where 

an appellant persisted in appealing from a 
decree as if such decree were an order merely, 
in spite of his attention being drawn to the fact 
at the time of filing the appeal. Held that such 
appellant, when he subsequently filed the same 
appeal as an appeal from a decree, was not 
entitled to exclude from the period of limitation 
for his appeal from decree, the time lost by him 
in appealing as from an order. Raj Kumar v, 
Deoki Nandan. 

[XV -242 

(13j^ Stamp.] An appeal 

was rejected by the District Judge as beyond 
time on the solitary ground that instead of 
affixing one label of the value of Rs. 3 he affix-'* 
ed two labels one of the value of Rs. 2 and 
the other of Re. i, and the certificate of the 
treasurer showing that when he presented the 
appeal no such court-fee label was procurable 
was presented five days after the time allowed 
for appeal. Held that the circumstances of the 
case furnished ample ground for the exercise 
of the discretionary power conferred by s. 5 
Limitation Act. Bansi Lal v, Raghunath 
Sahai. 

[VII -212 

(14^. ,] On the 

26th January, 1SS9, an application was’presented 
to the Munsarim of the District Judge’s Court 
for review of a judgment passeci on the 19th 
December, 1888. The application was insuffi- 
ciently stamped and the Munsarim endorsed 
on it, Stamp insufficient”. On this a dispute 
ensued between the pleader for the applicant 
and the Munsarim as to the sufficiency of the 
stamp. On the 25th April, 18S9, the deficiency 
pointed out by the Munsarim was made good. 
On the 26111 May, the Judge admitted the appli- 
cation, on the applicant paying the Court-fee 
payable on an application presented on or after 
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ninety days from the date of the decree. Held 
that no sufficient cause had been shown, within 
the meaning of s. 5 of the Limitation Act, for 
not making the application within ninety days : 
and that the application was consequently bar- 
red by limitation and ought to have been re- 
jected. Munro V, The Cawnpore Municipal 
Board. 

[IX-197 

( 15 ).' 'Misleading order of 

Courl.] On the 24th July, 1S8S, a memoran- 
dum of appeal from a decree, dated the 31st 
March, 1888, was presented to the office of 
the High Court, and was endorsed with an 
office report, “in time up to 27th instant, stamp 
deficient by Rs. no”. On the 25th July, the 
memorandum of appeal was laid before Brod- 
aurst, J., who made an order. — “ Fourteen days 
are allowed to make good the deficency”. The 
deficiency was made good on the 30th July. 
On the ist August, Tyreli, J., made an order on 
the memorandum of appeal “admit.” At the 
hearing of the appeal a preliminary objection 
was taken that the appeal had never been 
validly presented within time or admitted, and 
that it could not be heard. Held that the order 
of Tyreli, J., must be taken to have been made 
for good cause, and with sufficient knowledge 
of all the circumstances and must be presumed 
to have been passed under section 5 of the 
Limitation Act (XV of 1877); and further that 
the order of Broadhurst, J., might fairly be 
considered as having misled the appellant into 
taking a longer time than he would otherwise 
have taken to make good the deficiency of Court- 
fee, and he was therefore entitled to say that 
he had “sufficient cause” for not presenting the 
memorandum within time. Balkara 7 i Rai v. 
Gobind Nath Tiwari (/. L, R,, 12 AIL^ 129) 
distinguished. Pakhspii Ram Narain Lal v, 
Bakhshi Avadh Narain Lal and others. 

[X-122 

(!')), '-Poverty — Mi ^leading 

order of Courti] In February, 1 884, the High 
Court dismissed an application by a Muham- 
madan pardalmashm lady, under s. 592 of the 
Civil Procedure Code, for leave to appeal as a 
pauper from a decree passed in September 18S2, 
and on the ground that it was barred by limi- 
tation. On the i6th August, 1SS4, an order was 
passed allowing an application which had been 
made for review of the said order to stand over 
pending the decision of a connected case which 
had been remanded for re-trial under s. 562 of 
the Code. On the 24th April, 18S5, the connect- 
ed case having been decided, the application 
for review was heard and dismissed. On the 
i8th June, 1885, an order was passed ex~parte 
by Petheram, C. J. allowing the applicant, under 
s. 5 of the Limitation Act (XV of 1877) to 
file an appeal on full stamp-paper and she there- 
upon, having borrowed money on onerous con- 
ditions to defray the necessary institution fees ^ 
presented her appeal which was admitted pro- 
visionally by a single Judge. 
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Held hy TyrxoM, ] , (Mahmood, J. dissenting) 
that the appellant had made out a sufficient 
case for the es^ercise of the Court’s discretion 
under s. 5 of the Limitation Act, and that the 
Court should proceed to the trial of her appeal. 

Held hy Mahmood, J. that the ex-parte order 
of the i8th June, 1885, was one which the Civil 
Procedure Code nowhere allowed and was ultra 
vires, and that the Bench before which the 
appeal came for hearing was competent to deter- 
mine whether the order admitting the appeal 
should stand or be set aside. Dubaey Sakai w 
Ga 7 ieskz Lall (/. L. R,, 1 All., 34) referred to. 

Held by Mahmood, J, (Tyrrell, J, dissenting) 
that the circumstances were such as to require 
the Court to set aside the order admitting the 
appeal and to dismiss the appeal as barred by 
limitation inasmuch as it was presented more 
than two years beyond time, and neither the 
facts that the main reason why it was presented 
so late was that the appellant was a pauper 
pardalmashm lady nor the orders of the i6th 
August, 1SS4, and the iSth June, 18S5, consti- 
tuted “sufficient cause” for an extension of 
the limitation period within the meaning of 
s, 5 of the Limitation Act. Mosha-uhlah v. 
Ah 77 iedml-lah (/. Z. R., 13 Calc. 78) and Ma7igti 
Lal V. Kandhai Lal, ( /. Z. A3 AIL, 471;) 
referred to. Hasni Begam v The Collector 
OF Muzaffernagar and others. 

[VI-245 

( 17 ). Pa 7 da lady.] Held 

that the poverty of the appellant and the 
fact of her being a paz'da lady was not “ suffi- 
cient cause” within the meaning of s. 5 of the 
Limitation Act. Husani Begam v. The Col- 
lector of Mozaffarnagar and^ others. 

[Vn-185 

(IS). Revievj of pidg 77 ie 7 it.] 

A, obtained a decree against B, father of C and 
in execution thereof attached certain property. 
€ objected to the attachment oxi the ground 
that ^iiad transferred the property to him under a 
sale-deed dated 15th December, 1877. (The dec- 
ree was dated 4th August, 1S78.) The objection 
was allowed, and the property released' by an 
order dated 13th April, 18S0. A, then brought a 
suit against B and C with the object of setting 
aside the order. This suit was dismissed on the 
29th April, 1881 on the groqnd that the decree of 
4th August, 187S had already been satisfied by 
sale of the judgment-debtor’s property other than 
that in dispute. That sale however which had 
satisfied the decree was set aside by the High 
Court on the 16th March, 1882, and the proceed- 
ings in connection of the refund of the pur- 
chase— money by the decree-holder terminated 
on the 29th May, 18S3. On the 28th August, 
1883, A, whose suit was dismissed on the 29th 
April, 1881, applied for a review of judgment 
under s. 623 of the Code of Civil Procedure, 
Both the lower Courts held th at the period of 
limitation should begin to run from 29th May, 1883 
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when A had to refund the purchase money. 
Held that the period of iimitatipu began to run 
under art, 173, Limitation Ac\ from the 29th 
April, 1S81 “ the date of the decree or order”, 
but that it was to be seen whether there was 
sufficient cause within the meaning of s. 5, 
Limitation Act for not making the application 
within the prescribed period. ' On this point it 
was further held that there was no sufficient 
cause, as even after the refund of the purchase- 
money, the applicant allowed a long period to 
elapse (more than 3 months) before he filed the 
application, Kuber Singh 2/, Fateh Singh. 

[IV-330 

^ ( 30 ). Analogy of s. 14.] 

Held that the circumstances contemplated in 
s. 14 of Act XV of 1S77 will ordinarily constitute 
a “ sufficient cause” in the sense of s. 5 for not 
presenting an appeal^ within the period of limi- 
tation. Balwant Singh and another v. 
Gumani Ram, 

[m-142 

Jaglal V, Har Narain Singh. 

[VIII-218 

Ramjiwan Mae and another v, Chand Mae 

AND OTHERS, 


[VIII-258 

(20).— Neglect of office in 

furnisht7tg copy of judgment \ An application 
lor a copy of the judgment under appeal was 
made on the 28th March 29th March was fixed as 
the date when the estimate of the costs of such 
copy was to be delivered by the office and it was 
delivered on that date. The estimate was not 
complied with until the sth March. No intima- 
tion was made by the office to the appellant as 
to when the copy would be ready for delivery 
It vyas delivered on the loth April 
under s, 12 of Act XV of 1S77, the appellants 
were entitled to a deduction of the whole period 
between the 2Sth March, and the loth April, and 
that,^ if this were not so, the appeal should be 
admitted under s. 5 of the Act. Bachi and 
ANOTHER 7 /. SHEO GoBIND AND ANOTHER, 


( 21 ),- 


. 7 'I — -—Computation unde? 

Held that s. 5 'of Act XV of 1877 can not I: 
applied m making thp computation of time pr 
vided for by s, 12 aud does not become applicab 
until after such computation has been mad 
Haj Coomar Royv, Sheikh Mahomed Waris 
W. i?., dissented from. Bechi v. Ahsa: 

UE-EAH Khan and others. 


[X-148 


ALemorandum of 

Court unaccompanied by a copy of the decree 
appealed against. After the period ol limitatior 
lor the appeal had expired, a copy of the decree 
was presented, with an affidavit explaining the 
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delay, and was accepted by the Court. Held 
that the Court must be taken to have exercised 
the discretion vested in it by s. 5 ot Act XV 
of 1877. Held also that such discretion might 
be exercised by a Court to which an appeal had 
been transferred by the Court to which it was 
originally presented. Wahid Nur Khan 2/. 
Haqdad Khan. 

[XVII-15 

(23) . — s. 5 A.*— ‘Evidence of being misled. 1 
When I party to an appeal in the High Court 
seeks to obtain the relief afforded by s. i 
of Act No. VI of 1892, it is incumbent on that 
party to place before the Court evidence, by 
affidavit or otherwise, sufficient to satisfy the 
Court that he is entitled to the relief sought. Tiie 
Court will not conclude merely frorn the existence 
of facts showing that the applicant for relief might 
have been misled by some order, practice or 
judgment of the Court that the applicant was in 
reality so misled. Nurani Bibi 2/. Muazzama 
Bibi and others. 

[XIII-26 

(24) . .] Where 

an appellant whose memorandum of appeal had 
been declared by the taxing officer of the Courfc^ 
to be insufficiently stamped applied for relief 
under s. 3 of Act VI of 1892, and it was found 
that the report of the taxing officer was erroneous 
and that the correct stamp had as a matter of 
fact been put on the memorundum of appeal. 
Held that the appellant was entitled to the relief 
sought notwithstanding the provisions of s, 5 of 
Act No. VII of 1870. Badri PRx^sad v. Kundan 
Lae, 

[XIII-45 

(]).— s. 1. — Legal disability— Continuous run- 
nifzg of ti77tel\ A obtained a decree and for the 
twenty one months that he lived after the date of 
the decree he did not apply for its execution. On 
his death he left a minor son who on attaining 
the age of majority applied for execution. Held 
that the application was not in time, s. 7 of the 
Limitation Act not being applicable. Lachman 
Prasad v, Bhagwan Singh and others. 

[VI -49 

(2). In execution 

of a decree against B (a minor) his property was 
put up to sale and sold on the 20th September, 
1885. Objections under s. 311 were filed on 
behalf of the minor through his mother (as guar- 
dian) but on the nth January, 1886, the applica- 
tion was rejected on the ground that she did not 
legally represent the minor. On the i2th Janu- 
ary, 1886, objections were filed on behalf of the 
minor by one B. On the 2nd August, 1886, this 
application was also rejected on the ground that 
the sale having been confirmed on the nth 
January, 1886, the Court was precluded from en-* 
tertaining the application. Held that the appli- 
cant (minor) should get the benefit of s. 7 of the 
Limitation Act under the circumstance and that 
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the precipitated action of the Court could not 
deprive him of it. Baldeo Singh v. Kishen 
Lal and another. 

[VII -58 

(3) . Assignee of minori] In 

this case the High Court followed— Ka7it 
Stinna Sirkar v. Nobo Kishmi Surma Biswas 
(A L. R. 9 Calc.^ 663) in which case it was held 
that under s. 7 of the Limitation Act, a minor 
has in respect of a cause of action accruing 
during his minority, a right to sue at any time 
within three years ol attaining his majority ; 
but if during his minority, or if after attaining 
his majority and within three years thereof, 
such person assigns all his right' and interests 
to a third_ party, who is sue Juris, the other 
cannot claim the exemption accorded to the 
minor by s. 7 of the Limitation Act, but is 
subject to the ordinary law of limitation, govern- 
ing suits in which relief of the same nature is 
claimed A Kedar Nath v Lachman Das and 
OTHERS. 

[VIII -183 

( 4 ) , Execution of decree On 

the 9th June, 1875, surviving holder of a 
decree originally given to two persons applied 
for execution. At that time the representative 
of the other decree-holder was a minor. On the 
26th March, 1881, the minor’s guardian applied 
for execution. Held that the period of limiiation 
must be reckoned from 9th June, 1873, ^nd that 
as the minor could apply within 3 years of the 
removal of his disability the application by his 
guardian was not barred by limitation. Har 
Gobikd and another V , Srikishen, 

[ 111-63 

(5) . Minor— Gtiardia 7 ti\ Sec- 

tion 7^ of Act XV of 1877 will not appl}" to an ap- 
plication made by a guardian of minors who are 
parties to an appeal to bring on to the record of 
the appeal the representatives of a deceased 
respondent. Lachmi Prasad and others 
Raghu Prasad and others, 

[XVII -42 

(6) . Afflicalion of section to 

appeals i\ Section 7 of Act No, XV of 1S77 will 
not apply to extend the time limited for filing an 
appeal, the right to appeal having accrued when 
the would-be-appellant was a minor, that section 
applying only to suits and applications. In the 
Waiter of the petition of Brij Mohan Lal. 

[XVI -128 

tl).— S. B,— Legal disability — Of one member 
of a joint Hindu family, '\ I'he manager of a 
joint Hindu family, of which S was a minor 
member, lent money on behalf of ihe family 
to /V. The time limited by law for a suit for 
such money was three years from the date of 
the loan. During that period there \vere several 
members of the family who were suijtiris. After 
attaining his age of majority, S' sued K for such 
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money, and as the period limited by law for such 
suit had expired^ relied on the saving provisions 
of s. 8 of the limitation Act, 1S77. Held that, 
although during such period 6* was one of 
several joint creditors who was under a disabi- 
lity, yet as more than one member of the family 
could have given a discharge to K, without Ss 
concurrence, the provisions of s. 8 of the Limi- 
tation Act were not applicable, and vST suit was 
therefore barred by limitation. SuRju Prasad 
V , Khwahish Ali. 

[ 11-114 

(2). Of apaj'hier in a 

firm)] A and B obtained a decree for money 
due to a firm of which they were partners. 
The decree was payable by instalments and 
in case of default of any one instalment the 
whole amount was recoverable at once. B 
died in February 1875, leaving a minor son S. 
In April 1875 default having occurred, A applied 
for execution of the whole decree, in May 
1875 struck off for want of prosecution. 

Another application was made hy A in July 1S75. 
On the 26th November, 1875, applied to have 
the case struck off as he had been paid his share 
of the amount of the decree. The case was 
accordingly struck off. In March iSSi, the present 
application for execution of his part of the decree 
was made on behalf of the minor S by his guar- 
dian. The lower Court and the High Court in 
appeal held that it was within time. The judg- 
ment-debtor applied for review of the judgment 
on the ground that the High Court had failed 
to notice a ground of appeal in which it was 
urged that under s. 8 of the Limitation Act 
time ran against 5 notwithstanding his mino- 
rity as A could have given a discharge of the 
decree without the consent of the other. Held 
that the ground was valid and the order of the 
Court must be set aside. Hargobind and 
OTHERS V , Sri Kishen. 

[IV- 5 S 

(1) .--S. 9 . — Continuous rmming of time i\ 

* See s. 7 No. (i). 

(2) . Applicability of s. 9 to s. 13.] Held 

that s. 13 of the Limitation Act, 1877, is not in any 
way affected or qualified by s. 9 of the same Act. 
In computing, therefore, the periods of limitation 
prescribed for a suit, the time during which the 
defendant has been absent from British India, 
should be excluded, notwithstanding that such 
period had begun to run before the defendant, 
left British India. Beake & co. v, Davis. 

[ 11-127 

(1 } — s. 10 — Trust— Fraud,] Certain of the 
grantees of lands, granted for the maintenance 
of the grantees and the support of a mosque and 
other religious purposes, sued for the removal 
of the superintendent of the property from his 
office. The parties to this suit entered into 
a compromise, which made certain arrange- 
ments for the management of the property, 
and a decree was made in accordance with the 
compromise. The, grantees who were not parties 
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to this suit then sued the grantees, who were 
to set aside the compromise an^ decree on the 
ground of fraud. Held that the’ suit fell within 
the terms of No. 95, sch. ii of the Limitation 
Act, 1877, and there was nothing about it 
which made the exemption of s. 10 of that 
Act applicable to it. Muhammad Bakhsh and 
OTHERS z/. Mohammad Ali and another. 

[III-40 

(2.) -- ^ — Specfic purpose.l M and 

0 purchased certain property jointly in i86<, 
and had equal interests in it till 1868, when M's 
interest was reduced to one-third. S paid the 
entire purchase-money^ in the first instance, 
and incurred expenses in conducting suits for 
possessionof the property and for registration 
9 ^ deed and ultimately obtained possession 
m 1869 or 1870 and took the profits from that 
elate. M did not pay any part of the money 

till 1871 that the 
whole of his share of it was subscribed and 
he paid little or nothing towards the expenses. 
Subsequently he sued S' for possession of his 
share, to have an account taken of the profits 
and to recover his share of them with future 
mesne profits and costs, that, under the 
above circumstances, there was a resulting trust 
m favor of the plaintiff and the defendant 
became liable to account to him for his share 
but inasmuch as there was no express trust 
and the property did not become vested in 
trust for a specific purpose within the meaning 

01 s. 10 of the Limitation Act and the suit 
was not brought tor the pupose of following 

property in the hands of a trustee 
xvithm the meaning of the section, such suit was 
not one which under s. 10 might not be barred 
by any length of time. Bulwant Rao Blsharut 
CkorY Pumn Mai Chobey (/. Z. R., 6 AIL, i) 
referred to. Muhammad Habibullah Khan v, 
Safdar Husain Khan. 

[IV-219 

(3).^ 


r' / Resulllnp-.'] Section in' 

No XV of 1S77 does^nit apply to a 
suit brought on failure of the object of a trust to 
for plaintiffs own use and not 

for the purposes ot the trust, the trust raonev 

^ followed. Jasoda Bibi v, Parma- 


(4).- 


[XIV-73 
-Eijirass.] ffeMthat the 
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provisions mentioned in s. lo of the Limitation 
Act refer to express trusts and not to a trust 
® made out by circumstances. 

Barkat and others V. Daulat and others. 

[II-3 
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1882 implies that all the formalities prescribed 
for the presentation and admission of an appeal 
by the Code of Civil Procedure must first be ^ne 
through before notice of appeal can be served, 
a person appealing under the said section 
cannot avail himself of the provisions of s. 12 of 
f Wall and another v. 

J. L. Howard, and others, 

xvi-sa 

(2).-_._ — Bay on which judgment pro- 
nounced, \ The judgment in this case was pro- 
nounced on the 26th January, 1885. On the 20th 
ebruary, the defendant applied and got a copy 
01 the judgment. On the 26th February he 
presented his appeal. The lower Court held 
that it was time-barred. Held that the appel- 
lant was entitled to deduct the day on which 
jiidginent was pronounced and one day in obtain- 
ing the copy and that the appeal was in time. 
Damru z/, Murdan. 

[V-267 

p) — —XBne requisite for ohfaining a 
copy.] A decree of a lower appellate Court 
was passed on the 26th March, 1888, and an 
appeal therefrom was presented to the High 
Court on the 6th July, or 12 days beyond the 
time allowed by art 156, sch. ii of Act XV of 
1077. An application for a copy of the judgment 

appellant on the 
2^h March, and 29th March, was fixed by the 
office as the date when the estimate of the costs 
ot such copy ivas to be delivered, and it was 
delivered on that day. The estimate was not 
complied with until the sth April, when the 
appelknts put m the necessary stamp paper 
according to the estimate. Upon the entry of 
paper no intimation was made by ^ 
the office to the appellants as to when the copy 
would be ready tor delivery. The copy was 
delivered on the loth April. Held that under 
section 12 of the Limitation Act the appellants 
were entitled to a deduction of the whole period 
beriveen the 28th March, and the loth April 
i^e words in section 12 “the time requisite for 
obtaining a copy of the decree appealed against’' 
imply that the appellant is not to loose his 
by reason of the neglect of the 
omciais who issue copies or who are required 
to give notice wdien such copies are ready 
Bachi and another v. Sheo Gobind and 

ANOTHER, 

[X-XO 

w.- 


was pronounced by the lower appellate Court, 
appeal of the plaintiff, on the 
29th March, 18S7. The decree was signed by 
the Judge on the ist April, but, in accordance 
section 579, C. P. C., it bore date the day on 
'tJu A ^ M judgment was pronounced. On the 
15th April, the plaintiff applied for a copy of the 
decree ; on the i6th she received notice that tixe 
estimate of the costs of preparing the copy was 
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prepared ; on the 19th she paid into Court the 
amount required by the estimate. She had notice 
to attend on the 23rd for delivery to her of the 
copy, and on the 25th she attended and received 
the copy. On the 12th May she presented in 
the High Court to the proper officer, an applica- 
tion, under s. 592, C, P. C., for leave to appeal 
as a pauper. Held that the application was 
barred by limitation under art 170, sch, ii, of Act 
XV of 1877. 

FerEDGE^ C. J. — In computing the period of 
limitation prescribed for an appeal or for 
an application for leave to appeal as a ^pauper, 
where the decree appealed against is not signed 
until a date subsequent to the date of delivery 
of judgment, the intermediate period should 
under section 12 of the Limitation Act, be 
excluded if the delay in signing the decree 
has delayed the appellant or applicant in obtain- 
ing a copy of the decree, and not otherwise. 
Bam Mad hub M liter v. Matungini Dassi (/. Z. 
/C., 13 Calc.^ 104) referred to. A delay caused by 
the carelessness or negligence of a party apply- 
ing for a copy of decree, such as negligence in 
coming forward to pay the money required, 
can not be taken into consideration or allowed 
for in computing the time requisite for obtaining 
the copy. The time requisite, within the mean- 
ing of s. 12 of the Limitation Act, does not mean 
requisite by reason of carelessness or negli- 
gence^ of the applicant : it means the time 
occupied by the officer who has got to provide 
the copy, in making the copy. The important 
date, with reference to s. 12 and art 170, is not 
the date when the copy of the decree is deli- 
vered, but the date when it is ready for delivery 
to the applicant if the applicant chooses to 
apply, where he has had notice that the copy 
will be ready on that date. Parbati v. Bhola. 

[X-25 

( 5 )— ^ In 

computing the time to be excluded under s. 12 
of the Limitation Act from a period of limitation, 
the “ time requisite for obtaining a copy ” does 
not begin until an application for copies has 
been made. If therefore, after judgment, the 
decree remains unsigned, such interval is not to 
be excluded from the period of limitation, unless, 
an application for copies having been made, 
the applicant isjactually and necessarily dela3’’ed, 
through the decree not having been signed, 
Bafti Madhub Mltterv. Matungini Dassi, (/. 
Z. i?., 13 Calc.^ 104) dissented from. 

Per Edge, C. J., Brodhurst and Young, J}. A 
Court in computing under s, 12 of the Indian 
Limitation Act, 1S77, l^he time requisite for 
obtaining a copy of a decree or of a judgment 
has no discretion, and is confined to ascertain- 
ing for the^ purposes of such computation, the 
time occupied by the office, after application 
made, in preparing the estimate, and, after pay- 
ment of the amount of the estimate has been 
made, the time occupied by the office in pre- 
paring the copy or copies ready to be delivered 
to the party who has applied for them. 
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Per Edge C_. J., — The only section in the 
Indian Limitation Act, 1S77, which enables a 
Court to admit appeal or an application which 
is presented beyond the period of limitation 
prescribed by that Act is s. 5. 

Per Mahmood, J., — Where there is delay in 
compliance with the estimate which is unavoid- 
able and due to causes beyond the control of the 
applicant, such delay may be included in the 
time requisite for obtaining a copy.” Whether 
or not such delay is unavoidable is a question 
of fact in each case. Bechi v, Ahsan-ul-lah 
Khan and others. 

[X -149 

(6) , .] If the 

period prescribed by the second schedule of the 
Indian Limitation Act, 1877, for the presentation 
of an appeal expires on a day on which the Court 
is closed, and it the appellant has not obtained 
copies of the decree and judgment before the 
closing of the Court and applies for such copies 
on the date of the reopening of the Court whilst 

: his right of appeal is still alive, he is entitled to 
i the benefit of the time requisite for obtaining 
I the copies, and if his appeal be presented before 
the expiry of that time it is not barred by limi- 
tation. A decree was passed against a defen- 
dant on the 17th September, 1894. The appel- 
late Court was closed from the 6th of October to 
the 4th of November. On the 5th of November, 
the defendant-appellant applied for copies of the 
decree and judgment. The copies were delivered 
to heron the 6th of November, and on the same 
day she presented her appeal to the appellate 
Court. Held that the appeal was within time, 
Siyadat-un-nisa V, Muhammad Mahmud. 

[XVII -78 

(7) Decree,— Judgmentl 

In computing the period oi limitation for nling an 
appeal, where the copies of the decree and the 
judgment are applied for on the same day, the 
longer of the two periods requisite for obtaining 
the copies should be credited to the applicant, 
and he is not entitled to add on to the longer 
of the two periods any time within the terrnhii of 
the longer period. Batasi z\ Hari Das. 

[XV-iOl 

s. 13 . Applicability of to section 13.] 

See s. 9 (2). • 

(l)s. 14 - -Due diligencel\ An appeal was 
preferred from an order, dated 15th March, iSSo, 
directing the distribution of assets of a certain 
I judgment-debtor between his creditors (decree- 
holders). in certain proportions by one of the 
decree-holders A which was rejected by the 
Commissioner on the ground that the order of the 
Assistant Commissioner was not appealable. He 
I then applied for revision to the Chief Commissio- 
I ner which was also refused. On the 4th April, 

I iSSi. A then brought this suit to have such order 
' set aside. Held (on reference by the Commis- 
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sioner) that the period during which A had been 
prosecuting the proceedings mentioned above 
should be excluded from compTitation under s. 
14 of Act XV of 1877 and the suit was therefore 
within time. Seth Mulchand v, Seth Samir 
Mal and others. 

[11-59 

^2). — -] This suit for pre- 

emption, notwithstanding that the purchase 
money mentioned in the sale-deerl was Ks. 2,000, 
was a day or two before the lapse of the pre- 
scribed period of one year, instituted in the 
Court of the Munsif, on the allegation that the 
property was actually sold for a sum not exceed- 
ing Rs. 1,000. The vendee defendant took objec- 
tion to the valuation of the suit upon the ground 
that the property was of a higher value than the 
sum, Rs. 1,000, and that the Munsif therefore had 
no jurisdiction to hear the suit. The suit was 
however decreed by the Munsif, but upon appeal 
the lower appellate Court on the 5lh August, 
1S85, held that the subject matter of the suit was 
of a higher value thanRs. 1,000 and directed that 
the plaintiff must take back the plaint in order 
to have it filed in the proper Court, and on the 
6th August, 18S5, accordingly an endorsement 
was entered on the back of the plaint setting 
out the circumstances under which it was to be 
returned to the plaintiff. No action was taken 
by the plaintiff till the nth August, on which date 
the plaint was returned to the plaintiff and she 
filed it in the Court of the Subordinate Judge. 
Held that considering that the price was men- 
tioned in the sale-deed as Rs. 2,000 the plaintiff 
in going to the Court of the Munsif did not act 
with due care and caution. But even granting 
that the error in the first instance was of a 
bo 7 id-jide character, there is on sufficient justifica- 
tion for the delay which occurred between the 
5th August, 1SS5 and the i ith August, 1885. 
The sui t is there lore barred by time and s. 14 of 
Act XV of 1877 cannot help the plaintiff. Banni 
Jan V. M UNA WAR Khan and another. 

[VlII-168 

( 3 ). Mistake of law.] Section 14 of 

the Indian Limitation Act, 1S77, applies to a 
case where a plaintiff has been prosecuting 
his suit in a wrong Court in consequence of a 
bond fide mistake of law. Sita Ram Paragi v. 
Ha?zba{f,L. R., iz Pom., 320); Huro Chunden 
Roy V. Sur7za7?zoyi {/./,. /f., 13 Calc., 266); K>"ish- 
na V. Ckathappa7t (/. L. R., 13 Mad,, 269) and 
Ramjiwayi Mal v. Chasid Mat (/. L. R., 10 All.-, 
587) referred to. Brij Mohan Das v, Mannu 
Bibi and another. 

[XVII-86 

(-i). Defect of jtmsdiction — Other cause.] 

In October, 1881, an account was struck between 
AT and if, and a sum of Rs. 1,457 was agreed 
between them to be the correct balance then 
due by the latter to the former. Of this amount, 
a sum of Rs. 885 was paid. In March, 18S5, 
IC sued M, for the balance of Rs. 600 then due 
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on the account stated. The plaintiff claimed 
the benefit of s. 14 of the Limitation Act (XV 
of 1S77) as suspending the running of limita- 
tion during the pendency of a former suit which 
he had prosecuted against the defendant in 1884 
and 1885, which had been dismissed on the 
merits. That was a suit for the redemption of 
certain zammda^d property on which the defen- 
dant held a mortgage, and the plaintiff claimed 
in that suit that the amount of the balance 
due by the defendant on the account stated 
should be deducted from the mortgage-money 
under oral agreement entered into by the 
parties in October, 1881. Held that the plaintiff 
could not be said to have formerly prosecuted 
his remedy in respect of the items now claimed 
in a Court which, for want of jurisdiction or 
other cause of a like nature, was unable to enter- 
tain it ; that the provisions of s. 14 of the Limita- 
tion Act therefore were not applicable; and that 
the suit was barred by limitation. 

Per Straight, Officiating C. J.— The former 
suit was not founded upon the same cause of 
action as the present, iii-asmuch as it was found- 
ed upon the alleged oral agreement and not 
upon the account stated. 

Mahmood, J.— The Courts of British India 
in applying Acts of Limitation are not bound by 
the rule established by a balance of authority in 
England, that statutes of this description must be 
construed strictly. On the contrary, such Acts 
ivhere there language is ambiguous or indistinct, 
should receive a liberal interpretation, and be 
treated as “statutes of repose^’ and not as of a 
penal character or as imposing burdens. Rod- 
da7n V. Morley ( iDe, G. and J.; 26 L, J., ch. 438) 
Syed AU Said v. Sri Raja Sa7iyasz7‘az Pedda- 
baliyra Si^nliulu Bahadur (3 Mad. H, C, Rep. 
5.) ; E?7ipress v. Hola Lala?ig (/. L. R. 8 Calc., 
214)', Bell V. Morrison ( 7 Peter's ( (J. S. R. 360^ 
Shah Kara?nuf Hussnizi V. Golab Koo7iwur ('^ 
W. R. loi) Txnd Mohzmu/md Bahadoor Kha7tY. 
The Collector of Bar-eilly (L. R. i. /. A., 167J 
referred to. Mangu Lal and others v. Kan- 
DHAi Lal and an other. 

[VI -233 

( 5 .) .] The 

words “ other cause of a like nature ” in 
s, i 4 of the Limitation Act (XV of 1877) niean 
some cause analogous to defect of jurisdiction. 
Where a suit was dismissed on the ground that 
the debt sued for was due not to the plaintiff 
alone, but to the plaintiff and his partner, 
the latter not having been joined in the 
suit ; and where the plaintiff' subsequently 
brought a fresh suit for the same debt, making 
his co-partner a party. Held that the case was 
not within s. 14 of the Limitation Act, and that 
the time during which the plaintiff had been 
prosecuting the former suit could not be exclu- 
ded in computing the period of limitation pres- 
cribed for the second suit. Ra77t Subhog Das v, 
Gabmd Prasad (L L. R., 2 All., 622) and 
Chu7tder Madhuh Chuckerbulty v. Bissessuree 
Debia (6 W. R„ 184) referred to. Deo Prasad 
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Singh V. Partab Kaim (/. Z. i? , io Calc. 86) 
not followed. Tema and others v. Ahmad Adi 
Khan. 

[x-7e 


— .j ^ 

and one X both held decrees against B, 
Both were put in execution and the same 
property was sold in execution of both, X pur- 
chasing in the sale in execution of his own 
decree and G in execution of A’s decree. B 
objected to both the sales, but his objections 
were disallowed and both the sale^ were 
confirmed. The Court, however, refused to grant 
a certificate to G on the ground that it had 
already granted one to X. B appealed from both 
the orders confirming the sale and his appeals 
were dismissed. G then brought a suit against A 
and B to recover the purchase money he had paid 
under the second sale and obtained a decree, 
and A was there-upon obliged to refund the 
purchase money. A then applied for the exe- 
cution of his decree against B, Held that 
A was not entitled under s. 14, Limitation Act., 
to deduct the period during which the applica- 
tions for the confirmation of the sales and the 
appeals from those orders were pending and 
the application for execution was barred. 
Girdhar Prasad v, Gaya Prasad and ano- 
ther. 

[1-3 

(7,) hietitufion of suiti\ 

For the purposes of s. 14 of Act No. XV of 1877, 
a suit can not be said to have been commenced 
by the filing of a plaint in a Court which had not 
jurisdiction to hear the suit. Khellai Chu7ider 
Ghosev, Keshub Chunder Paul Chowdhry (16 
W. i?., C. R., 47) dissented from. Parag Das 
AND OTHERS V. KaLLU MaL. 

[XIV-159 

Afplicaiion^suii,'] Held that in 

computing the period of limitation prescribed 
for^ a certain application, the time during 
which they had prosecuted a suit (not an 
application) for the same relief could not be 
deducted under paragraph 3 of s. 14 of Act 
XV of i 877 . Jadunath Sahai v, Partap 
Ram and another. 

[II-I84 

(9.) On the 30th 

May, 1882, A obtained a decree against B, 
Instead of executing the decree, A brought 
a fresh suit upon the same cause of action 
which naturally _ failed. A then, on the 26th 
April, iSSG, applied to execute his decree of 
the 3odi May, i 882 . Held that the application 
was time-barred and the applicant could not 
pray in his aid, s. 14 or 19 of the limitation Act. 
Madho Rai and others V. Rag Kali Kuar. 

[VlI-198 

(xo-)^ Period between order returning 

plaint and the actual return.} Held that “ time 
of proceeding bond fide in Court without juris- 

16 
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diction" in s. 14, Limitation Act, includes the 
period between the order for returning the 
plaint and the? actual return thereof to the 
plaintiff, Besheshar Singh and others v. 
Ram Daur Singh 

¥ 11-302 

(L) S- 15 . — Injunction— Suit by a third party l\ 
The fact that a third party has been prosecuting 
an application to get the deed on which the 
decree was based set aside will not save 
limitation running against a decree-holder who 
has neglected to apply for execution of his 
decee w-ithin the prescribed peiod. Gokul 
Singh v, Txi-ca Ram and another. 

[XI -128 

(2) -^Order of attachment under s. 268 , 

C. P. C,} An order of attachment under s. 268, 
C. P. C. is not an injunction or order staying a 
suit within the meaning of s, 15 of Act XV of 
1S77. Shib Singh v. Sita Ram 

[X-194 

s. 18 . — Fraud} In this suit for pre-emption 
which was admittedly brought beyond time 
plaintiff pleaded the special provisions of s. 18, 
Act XV of 1877, contending that by the fraud of 
one P who, colluding with the vendee, sued the 
vendee to enforce his right and having occupied 
a 12 month with the mock litigation fraudulently 
withdrew from his suit. Held that the proper 
issues in the suit were (i) was the suit of P 
collusive and sham in its inception? (ii) or 
did it become so in course of progress ? (iii) had 
the plaintiff reason to believe that P's suit was 
other than serious and bo?id fide. Majina Bibi 
V. Muhammad Azim and others. 

[ 11-7 

(1) s. 1 ^.— Acknowledgment— Of liability as 
surety.] In a suit upon a bond brought against 
the defendant as a principal debtor, an acknow- 
ledgment of liability as a surety only is sufficient 
to save limitation, |with reference to s. 19, expla- 
nation I, of the Limitation Act (XV of 1877.) 
The Uncovenanted Service Bank Limited 
V, Grant. 

[VIII-i 3 

(2) Unstamped — 

Adfnissibility in evidence.} The question whe- 
ther or not an allusion to a debt contained in a 
letter from a debtor to his creditor amounts to 
an acknowled^ent of the debt within the mean-' 
ing of art. i, sHi i, of Act I of 1S79, is a question in 
each case of the intention of the writer. Hence, 
where such a letter, written ante litem motam^ 
before limitation in respect of the debt had 
expired and at a time when other evidence of the 
debt was subsisting was tendered in evidence as 
an acknowledgment of the debt for the purpose 
of saving limitation under the provisions of s. 19 
of Act No. XV of 1877. Held that the said letter 
was not inadmissible in evidence by reason of its 
not having been stamped, Bishambar Nath 
V. Nand Kishore and others, 

[XII -234 
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(3), Contained in unrgistend 

conveyance— Admissibility in ^videncei] The 
nature of the pecuniary transitions between 
B and G were such that some times a balance 
was due to the one and some times to the 
Ollier. On the ist October, 1875, there was 
a balance due to B. During the ensuing year, 
as computed in the account, G made payments 
to B exceeding such balance. On the 19th 
November, 1876, a balance of Rs. 3,500 was 
found to be due from G to B, On the nth 
December, 1876, G executed a conveyance of 
certain land to^ B, for which such debt was 
partly the consideration. In such conveyance 
G acknowledged his liability in respect of such 
debt. He died before such conveyance was 
registered and it did not operate. On the i8th 
November, 1879, B sued Gs widow for such 
debt. Held that such conveyance was admis- 
sible as evidence of the acknowledgment by G 
of his liability for such debt, notwithstanding 
such conveyance was not registered ; that* apply- 
ing art. 85, sch. ii, of Act XV of 1877, such debt 
was not barred by limitation when such acknow* 
ledgment was made ; and that, if that article 
was not applicable, but the period of limitation 
began to run from the time each item compos- 
ing such debt became a debt, still such bebt 
would not have been barred when such ack- 
nowledgment was made, as the debt with which 
the year computed from the ist October, 1875, 
^ened was extinguished by payments made by 
G in the course of that year. Khoshalo v. 
Bihari Lai, and another. 

[1-18 

After lapse of timeJ] 

The striking of a balance in an account the items 
of which are all on one side does not amount to 
an “ account stated closed ” in the proper sense 
of the term. Hence the signature of the debtor 
to such balance amounts to no more than an 
acknowledgment of a debt ; and if the debt 
is barred at the time of signature will not give 
rise to any fresh period of limitation in favor 
of the creditor. Nahani Bhai v. Nathu JBhani 
{I. L, R., 7 Bom.f 414) followed. Jamun and 
ANOTHER, V . NaND LaL. 

[XII-216 

( 5 ). By advocate or vakili] 

An admission made by an advocate or duly au- 
thorized vakil on behalf of his client in a memo- 
randum of appeal in a case not inter partes 
that a certain decree was a subsisting decree 
capable of execution will amount to an acknow- 
ledgment within the meaning of s. 19 of Act 
No. XV of 1877 so as to give a fresh starting 
point to limitation for execution of such decree, 
provided that such admission was necessary for 
the purposes of the pleadings in the former 
case. Sed q?ia?'e wheiher such admission will 
have a similar eifect if it was not necessary for 
the purposes of the suit in which it was made. 
Ram Hit Rat V. Satgar Rai (/.A. 7 ?., ^ All.y 
247) followed. Hingan Lal v, Mansa Ram. 

[XVI 101 
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(6) . Signed by the party.] 

Tlie plaintiif in this suit claimed the balance 
found to be due to him from the defendants 00 
accounts stated between them. The entry of 
the balance found to be due in the plaintiffs ac- 
count-book was neither written nor signed by, 
nor on behalf of the defendants. Held that the 
entry was not an acknowledgment of a liabi- 
lity so as to save limitation under s. 19 of Act XV 
of 1877. Mahpal Singh v. Mohesh Singh 
and another. 

[ 1-87 

«r 

(7) , Of mortgage— By one 

of two mortgagees.] Held that an acknow- 
ledgment of the mortgage made by one only of 
two mortgagees would not avail to save the 
mortgagors right of redemption being barred 
by limitation, where the mortgage was a joint 
mortgage and not capable of being redeemed 
piece-meal. BhogiLal v. AmritLal (/.A A., 17 
Bom., 173) referred to. Dharman and others 
V. Balm AKUND AND others. 

[XVI -'147 

/ S). Signed 

by vakil (Act XIV of 1859) {^Act IX 1877.)] This 
was a suit for redemption of certain property 
mortgaged in 1S12 and clearly barred but for cer- 
tain acknowledgments which the plaintiff pleaded 
had the effect of extending the period of limita- 
tion, The acknowledgments were contained in 
(i) a petition signed and tiled by the pleader of 
the mortgagee dated i8th February, 1826, (ii) a 
deposition made by the mortgagee on the 27th 
July, 1869. In the deposition the mortgagee had 
stated that the mortgage no longer existed, having 
been converted into a sale by virtue of a stipula- 
tion ; that if the mortgage-money was not paid 
within a year the mortgage shall become a sale. 
Held that, as the admission of the i8th February, 
1826, was made by the agent of the mortgagee 
and as the deposition was not an acknowledg- 
ment of the title of the mortgagor, the mort- 
gagor’s right to redeem had become barred by 
s. 15 of Act XIV of 1859 which was repealed by 
Act IX of 1S71 , and no provisions of Act XV of 
1877 could revive it. Kidar Nath and an- 
other V. Ulfat Kai and others. 

[III -202 

(0). .] In 

1807, A mortgaged his two properties X and Y 
to B by two separate deeds. This suit is for 
redemption of these both. In 1823 A had sued 
for redemption of X, seeking for a declaration of 
his right to redeem and of the mortgagee’s duty 
to resign possession. He obtained a decree 
declaratory of his status as alleged, but no decree 
for possession was given and the mortgagee 
did not resign possession. In 2868 questions 
again arose in the settlement department as 
to the status of the parties, ^ alleging a sub- 
sisting mortgage against B, who denied it, and. 
the matter was settled in favor of A by an 
award of arbitrators. Held that the redemp- 
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tion suit was time-barred as neither the pro- 
ceedings of 1S68 (acknowledgment after the 
claim was time-barred) nor those of 1S23 (as no 
acknowledgment was made in that suit) could 
save time* Munir-ud-din v. Muhammad Kaim. 

[V-194 

^10). ^ .] A village 

having been sold for arrears of revenue all 
the co-sharers obtained in 1821 a decree against 
the purchasers setting aside the sale and direct- 
ing that they should obtain possession ^on pay- 
ment of a certain sum to the purchaser. JC, 
one of the co-sharers, paid this sum and ob- 
tained possession. After this the other co- 
sharers sued him for possession of their shares 
and obtained a decree in 182S declaring that 
they should obtain possession on payment of 
their proportionate shares. In 1840 the village 
^vas settled and in the ’wajjb-ul-arz the decree 
of 1S78 was recited and in it was stated by the 
representatives of K that he was in possession 
of the shares of certain co-sharers, which they 
could recover by the payment of their shares. 
This suit was brought in 1S83 by B, one of the 
old co-sharers for the recovery of his share on 
payment of his share of the money. The defen- 
dant pleaded that the claim was time-barred. 
Held that the defendant was a mortgagee with- 
in the meaning of art. 148, Limitation Act, and 
the statement in the waiib-ul-ars was an acknow- 
ledgment within the meaning of s. 19 of the 
Limitation Act. Held further that the period of 
limitation began to run from 1S21 and not from 
182S. Hence the claim was not time-barred. 
Ram Singh and another v. Baldeo Singh 

AND OTHERS. 

[V -300 

(11), .] This suit 

for the redemption of a conditional mortgage 
was resisted by the defendants on the plea of 
limitation. The mortgage-deed appeared to have 
been lost from the custody of the defendants. 
But in an action brought by the present plain- 
tiSs in the year 1S66 the written statement put 
in by the Collector of the district who then re- 
presented the defendants (the property in ques- 
tion being under the Court of Wards) and a 
letter from the Mukhtar of the riasat to another 
Mukhiar clearly showed that the mortgage must 
have been made somewhere about 1822 and as 
the term for ^vhich the mortgage was given 
appeared from* those two documents to be ten 
years, the period of limitation would begin to 
run from 1S32 or 1833 the suit was within time. 
Kamda Kuar and another V . Har Sahai and 

OTHERS, 

[VIII-187 

(12.) .] HeldihBit 

the documents relied upon did not amount 
to an acknowledgment within the meaning of 
s. 19 of the Limitation Act. Biskeshar Prasad 
AND OTHERS V , BHAGI RaTTU RaM. 

[V-211 


I ACT XV OP 1877 , s. IB. continued.) 

^ (13). .] The plain- 

tiffs were moi;|;gagors under a usufructuary 
mortgage admitted to have been made by their 
predecessor in title over 100 years before suit. 
The contract provided that the mortgagor should 
be entitled to redeem whensoever he found 
himself ready to pay off the whole debt. The 
plaintiffs brought their suit in 1877 for redemp- 
tion, and relied to save limitation upon an 
acknowledgment of their title as mortgagors 
made by the defendants, mortgagees, in 1841. 
Held that the suit for redemption was not 
barred by limitation. Jamna Prasad and 
OTHERS V, GoKLA AND OTHERS. 

[XIV*S 7 

( 14 ) . Signing an award,] 

Held that an award on an arbitration for the 
division of the property of a deceased person 
amongst his heirs, by w^hich award it was 
provided that certain specified persons amongst 
the heirs should become liable for the payment 
of a certain specified debt due by the deceased, 
did not give the creditor a fresh cause of action 
based on the award for the recovery of such 
debt, but at most a fresh starting point for limi- 
tation in respect of a suit to recover xi’^Stikho 
Bibl V, Ram Sukh Das (/. L. R„ 5 All., 263) 
and Raghobar Dial V, Madan Mo/ian Lai {/n 
L, R., 10 AIL, 3) referred to and distinguished. 
Gopal Lalji and another V, Raman Lalji. 

[XVII -144 

( 15 ) . Executio 7 i of decreed] i n 

the course of proceedings in execution of a 
decree, dated the 14th June, 187S, the parties on 
the nth January, £88 x, entered into an agreement, 
which was registered and filed in the Court 
executing the decree. The deed recited that 
the decree was under execution, that a mortgage 
bond in favor of the judgment-debtor had been 
attached and advertised for sale, and that the 
decree-holder and Judgment-debtor had arrang- 
ed the following method of satisfying the decree. 
Then the method was recited." On the same 
day that this deed was executed, the decree- 
holder filed a petition in the Court, praying that 
the sale might be postponed and the application 
for execution struck off for the present, and the. 
previous attachment maintained; and stating 
that, after realization of the amount as agreed an 
application for execution would be made. On 
this the order was that the execution case be 
struck off the file, and life attachment main- 
tained* On 24th December, 1883, the decree- 
holder applied for execution of the decree, and 
was met by the plea of limitation. Held that 
the application was within time in as much as 
the acknowldgment in the deed of the nth 
January, i88i, came within the terms of s. 19 so 
as to originate a fresh period of limitation. 
Ghanskam v. Mnkha (/. L, R., 3 AU.^ 320), 
Janki Prasad v. Gkula?n All {L L. R., AIL 
201) Ramhii Rai v, Satgur Rai (/. L. R.,'^ AIL\ 
247) followed. Fateh Muhammad v, Gopad 
Das. 

{vm. 



< 231 ) 


DIGEST OF CASES. 


{ 232 ) 


ACT XV Ol* VSni.-(coHtmued.) 

(1) s. 19 & 20. — Acknowledgment— Applica- 

tion for execution of decre^ A decree for 
money, dated the 24th June, i8‘/8, directed that 
a certain instalment should be paid on the 
22nd July, 1S78, and a like on the 20th Decem- 
ber, 1878, and the balance by certain instal- 
ments commencing from a certain date: and 
that, m case of default, the decree-holder might 
realize the whole amount of the decree The 
instalments were not paid at the fixed dates, 
but part-payment of the amount of the decree 
Were made by the judgment-debtor from time 
to time out of Court. On the 7th May, 1879, he 
made a part-payment and an endorsement on 
the decree to the following effect : — “ I, G, judg- 
ment-debtor of this decree, have myself paid 
Ks.- — and have endorsed this payment on 
the decree in my own handwriting.” On the ah 
September, 1881, the decree-holder applied for 
execution of the whole decree. Jfeld by the 
Court that the application was governed by the 
rule contained in s. 19 of the Limitation Act, 
1877 > that the endorsement made by the judg- 
ment-debtor on the decree was an acknowledg- 
ment of liabilities under the decree ; and that 
consequently the period of limitation for the 
application should be computed from the time 
such endoipement was made, and the application 
was therefore within time. XamM Raix. Sat- 
£oubt ^ 3 -^^ 4 , 247) followed, but with 

following the rako 
deadendt m Ramktt Ratv. Saigur Rai {L L, 
part-paymcnt made and 
Si judgment-debtor 

foil within the terms of s. 20 of the Limitation 

V. Rally Churn 
3 ^) distinguished. Also 
rfA whether in this case the 

execute the whole 
Occurred, as the 
terms of the decree appear to give the decree- 

M ^ r® matter, and therefore 

whether the application for execution was barred 
because it was made more than three veafcj 
^ter that date v. 

pAa^dI;: ^huIam Au. 

[11-221 

if}* I I 1 rr » » 

that a joint application by the decree-holder and 
the judgment-debtoi in which they stated on j 

cefved° decree-holder had re- 
ceived, Ks. 2,900 m part-payment of the decretal 
amount and on the other that there was a cer- 

judgment-debtor 
under the decree and that arrangements had 

mAn'f parties for the pay- 
ment balance, was a valid acknowledg- 

ment for all purposes and sufficient under s® 

eleSfior of ffie® of ‘he 

KH^rPALa SahT®' Muhammad Said 

[XIV-55 


ACT XV 0!F lS77,-~~foonf/nui?d.J 

(3). s. 20,^ Payment of interest as dufuagesA 
The part-payment after due date of principal 
and interest due under a bond will not give a 
iresh starting point for limitation in respect of 
a_ claim for damages for non-payment of prin- 
cipal and interest on the due date, the liability 
lor damages having formed no part of the origi- 
nal liability under the bond, Gurdayal Singh 
AND OTHERS V. ChatARBHUJ. 

[XII-239 

—Endorsement on a hnndiPi Where 

the only-evidence in the handwriting of the debtor 
ot the part-payment of the principal of a debt 
endorsement of a hundi to the creditor; 
within f/ ’ endorsement was not sufficient 
within the meaning of s. 20 of Act XV of 1877 
starting point for limitation. 

Mackenzie v Ttmvengadaikan (/. Z. R., 9 Mad., 
271) followed. Ram Chandar v. Chandi Pra^ 

SAD AND OTHERS. v-«AINDI i-RA 

[XVIl-49 


(3) — Mortgage.] S. 20 of Act XV 

of extending 

indefinitely the period within which a usufruc- 
redeemed. Kalluw 

[xvi-es 

0/ interest.] The res- 
pondents kept a floating account with the an- 
pellant, receiving interest on the money in depo- 
sit with the appellant at the rate of 10 annas 

yearly. On the 25th November, 1878, the ac- 
woTf ''^ 1 ? ® f’^'Ance of Rs. 584-n-o 

of the respondents; On 
the following day, the 26th November, the ap- 
pellant paid the respondents Rs. 60 on account 

dlnil®h®‘- 'S80, themsp“:^ 

dents brought the present suit against Ihe^^ap- 
peiiant, claiming Rs. 564-11-0. ahd Rs. 55-5:0 
interest on that sum. Z^e/d that, whether art s 
59 or 60, sch ii ot Act XV, of 1877 applied, the 
suit vi'as within time. The account was a run- 
ic? one, and interest was credited yearly. And 
after the adjustment of the balanci on the 2s"h 
November. 1878, interest to the amount of Rs 60 

Puri^^'^Rat^n Ph 1878. KabAri 

ruRi V . Rat AN Chano and another, 

[ 1*48 

See s. 19 No. {7). 

ui^aning of the word 
Limitation Act is that 

of partner does not necessarily 

qhnwn co-partner unless also it can foe 

^ t>ind that partner 

mpnf- ^ ^ making such an acknowledg- 

CrAnn purported so to bind him, 

Ctadu Bibi and others V . Parsotam. 

[VIII -93 



i 233 ) 


DIGEST OF CASES, 


C 234 ; 


ACT XV OF lBVl.~(co?ii/m4ed.) 

(1) . s. 22. — Neza defendant-^ Pre-e7?tptio7t^ 
By a sale- deed which was registered on the 
i2th April, 1S79, ^ jointly with A purchased a 
three pie share of certain undivided estate. 
Thereupon P brought this suit for pre-emption 
originally against Z alone, but subsequently on 
the 3rd May, 1880, A was also made a defen- 
dant to the suit. Held that the suit against A 
having been instituted more than one year after 
the date of the registration of the sale-deed was 
clearly barred by time and the contract of sale 
being joint and indivisible the whole §uit must 
be dismissed. Zaka-ul-lah and another v. 
Acharbar Pandey. 

[1-153 

(2) . Company I n 

a suit brought against the Elgin Mills Com- 
pany, the partners of the Company were, on a 
date subsequent to the institution of the suit, 
brought upon the record, on their own appli- 
cation. Held that s. 22 of Act XV of 1877, refers 
to cases when a new defendant is substituted 
or added, and that in this case there was no 
substitution or addition of new defendants, the 
defendants having been comprised in the desig- 
nation of Elgin Mills Company and at most what 
was done was to correct a misdescription. 
pRAGi Lai. Maxwell and others. 

[V- 40 

(3) . Mzsdescripiioft.'] 

In a suit to recover a debt due to a company which 
had gone into liquidation the plaintiff was des- 
cribed in the plaint as— “The Official Liquidator, 
Himalaya Bank, Limited, in liquidation.” The 
plaint was subscribed and verified in the same 
terms. On objection taken by the defendant, 
the plaint was allovved to be amended, but after 
the period of limitation prescribed for the suit 
had expired, so as to read, “ The Himalaya 
Bank, Limited, in liquidation, plaintiff.” Held 
that the amendment even if necessary did not 
introduce new plaintiff into the suit so as to let 
in operation the terms of s. 22 of Act XV of 1S77. 
Gkulam Muhammad v. The Himalaya Bank^ 
Limited, (1. L, i?., 17 All., 292,^ overruled. In?-e 
Winterbottom (L. R. 18 Q. B^ D, 446 j distin- 
guished* Muhammad Yusuf v. The Himalaya 
Bank Limited. 

, [XVI-28 

(4) .] Held 

that where the name of a respondent had been 
left out from the memorandum of appeal and the 
name of some other person was entered through 
some mistake and the Court on the application 
of the -appellant, rectified the error after the 
period of limitation had expired, such rectifica- 
tion was not equivalent to adding or substitut- 
ing a new party within the meaning of s. 22 of 
Act XV of i877« Jamna v, Ibrahijh and an- 
other. 


ACT XV OF continued,) 

(1) s. 23 — Coniinuhig breach — SuccessPae 

breaches.] HeMth^is. 23 of Act XV of 1S77 
differs from tiie corresponding section 23 of 
Act IX of 1871 in the fact that the latter (s. 23 
of Act IX of 1871) gave the benefit of the rule 
contained in the section to suits “ for the breach 
of a contract where there are successive breach- 
es, and also to suits “where the breach is 
^ I>reach,'’ while the former confines 

that benefit to the latter class of cases only ; 
and thus under the present Act a covenant by 
mi obligor to pay to the obligee a sum of 

3-13 per anmi7n as malika?ta due or in 
default to give over 45 Big. ii biswa of land 
was not covered by the section and it was not 
a case of continuing breach. Parshadi Lal, 
and others V, Gulshan Ali and others. 

[11-125 

(2) . See s. 4 (n-iS), 

(2) -^ .] Held 

that the non-payment _ of a debt on the date 
stipulated did not give rise to a continuing 
breach so as to extend the period of limitation. 
Mansab Ali v, Gulab Chand and another. 

[VII-292 

(3) Where 

a mortgagor by conditional sale failed to fulfil a 
covenant that the conditional vendee should, 
during the term of the mortgage, have posses- 
sion of the mortgaged property and take the 
profits in lieu of interest. Held that the cove- 
nant was broken once and for all immediately 
after the execution of the sale-deed and that 
there was not a “continuing breach” within 
section 23 nor “successive breaches” within 
arts. 115, 116 of sch. iiof Act XV of 1877, Ma7isab 
All V. Gzilab Chand (W. N, 1887, p, 292) refer- 
red to, Balgobind Das v. Barkat Ali and 

ANOTHER, 

[VIII-15 

(4.) .] Held 

that the withholding of a wife from her hus- 
band is a continuing breach within the meaning 
of s. 23 of Act XV of 1877. Binda v. Kauksilia 
AND ANOTHER, 

[XI-18 

( 5 .) ^ .] A 

agreed with B to refund ro N the price of cer- 
tain property sold by A to iV, and of which 
a share belonged to B. A having died without 
fulfilling the agreement, N obtained against B a 
decree for possession of part of the property. Five 
years subsequent to Hs suit. Bs heirs sued A"s 
heirs for damages for breach of the agreement. 
Held that shch breach of the agreement was a 
continuing breach, and had not even yet ceased, 
and that therefore the present suit was not 
barred by No. 115, sch. ii, of the Limitation Act. 
Imdad Ali and others v. Nijabat Ali. 

[IV-168 


[viii-sa 
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ACT XV OF lB77.-fcoHi/nu€dJ 

S. 27. --Land Trees (Aa IX <?/ 187 1 .)] Trees 
growing upon land are land,” 1^1 thin the mean- 
ing ofs. 29 of Act IX of 1871,'- Jugrani Bibi 
AND ANOTHER GaNESHI, 

[1-9 

(1) s. 2B^—Held that a person, holding a title 
to real property which he cannot reduce into 
possession, without bringing a suit, would stand 
barred from the remedy if he does not come in 
Court within the limitation period. Pir Baksh 
V. Makhan Lal and others. 

[VII.82 

(2.) Possession of land by a wrong 

doer for twelve years not only extinguishes the 
title of the rightful owner of such land, but 
ODnfers a good title on the wrongdoer. Jugrani 
Bibi and another v, Ganeshi* 

[1-9 

Edge C. J., Straight and 
Tj^rrel I. j .— That s. 9 ot the Specific Relief Act 
IS intended to provide a special summary remedy 
lor a person who being, whatever his title, in nos- 
session of immoveable property, is ousted there- 
Irom. That section does not debar a person who 
has been ousted from the possession of immove- 
able property, to which he has merely a posses- 
sory title, by a mere trespasser from bribing a 
suit in ejectment on his possessory title after fte 
lapse ot SIX months from the date of his dis- 
possession. Davison v, Gent lL.J. ii&Exch 122V 
Asherv. Whitlock {L. R. I. Q bXy wuTX' 
Ameer-itn-nissa Khatun (L.R., 7 I A >r\\- 
f V. Narayan Shiva ' Mm 
Krishna Rav 

Yashvantv. Vasudev Ayaji Ghoiikar (I. L. R., 
^ Muha7mnad Yusuf v Sukh- 

naih (W N. iSS7,^. 55) referred to. ^ 
a person who is suing upon 

to recover possesfion of 
immoveable property against a person who has 
ousted him must bring his suit, if ft all, mAet so 

from thf date^of ‘ months 

dispossession. Wai.i 
Ahmad Khan and others v. Ajudhia Kakdu7 

[XI-106 

. lO - — Physical possession— Share 

a Share 

f ^'^”*^»dart mahal is not susceptible of 
ote i*’.® of Act^No. XV 

a Limitation, therefore, in 

of siilh f ^ "**7* of pre-emption in respect 
of such a share runs from the date of the repis- 
traiion of the instrument of sale. Unkar ^as 
o. Narain AND another. ukkaruas 

[l-iie 

Shiblal V. Bhawani Das. 

[1*146 

Sh^Sdan t;. 

[xv-4e 
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ACT XV OI* 1877, Art- TlO.~( continued.) 

(2, T—- 7 ■] In 

a suit to enforce a right of pre-emption in res- 
pect of a sale of property consisting in part of a 
share of an undivided mahal^ which does not 
admit of physical possession, limitation will run 
from the date ol registration of the instrument 
of sale. Bhoei and another v. Imam Ali and 

OTHERS. 

[1-170 


(3).- 


1' I, . I This 

was a suit for preemption and the only question 
before the High Court was whether the suit was 
within time or not which depended upon the 
question whether limitation should run from 
the date of the registration of the deed of sale 
the date of physical possession. A part 
01 the thoke in which the property was situate 
was admitted to have been common. Held that 
It IS pertectly conceivable that land held in 
common should be susceptible of physical pos- 
session by each of the co-sharers jointly with the 
others, just as two or more persons living in a 
house may teth be in physical possession of 
the house. That the two rulings, noted below, 
apply strictly to cases of ’'snd.viXAeA zatnmdari 
mahals, where no co-sharer is entitled to take 
possesion of the laud and his right is limited 
to claiming a definite portion of the profits at 
the end ot the year. The case was remanded 
tor the consideration of the point whether the 
share sold was susceptible of physical posses- 

(L Z. /?., 4 hi.. 24) 
and Bhoh v. Imam Ali (!. L. R.. lAll.'v,q'\ 

Husain and others^I! 
Bhaggu Rai and others. 

[IV-317 

^ . 

undivided house.] A purchased | ofa^house 
tenants, in common on the 
6th March, 1S78, which he resold to G. The sale- 
deed was registered on the 21st July, 1870 G 

thf^Rfh obtained possession on 

the i8th September, 1885. A:/ (the nlaintiftN 
brought this suit pfpre-imption on^the gfh 
October, 1S85, (within a year from the date of 
possession). Held th^t the suit was vvitLn tfme 
^ o purchased a potential right, i. e., a right 
^ specific portion of a buiJdfng 
reducible to physical possession 

physical ppssession and not the date of regis- 
tration. Ganpat Rai v. Masita Khan ^ ^ 


(5).- 


[VII. 236 

-Vendor 


inpossessio7t.-\ On the aSth MarcKs? tZ 
ladies, daughters of one GR, executed a 
deed whereby they conveyed a specific area ol 
land decreed to them as the heirs off? R att 
against certain persons who clafmed tohfve l 
superior right of inheritance, to C P and / JY 
It was not till the 22nd April, ,885, that the l^'S 

adSn R°®fTto“ ““der that^decree andit Is 
admitted that it was thereafter that the vendees 
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ACT XV OF 1877 , Art \ 0 ^-(conUnued.) 

C P and J K obtained possession of the pro- 
perty; which they had purchased. The present 
suit for pre-emption was instituted on the 22nd 
April, 1SS6, that is to say within time from the 
date when the vendor obtained physical posses- 
sion of the property but beyond time if the 
period from which the limitation should be 
calculated is to be the date of the execution 
of the ^ sale-deed which was also the date of 
its registration. It was contended on behalf of 
the vendee that because at the date of the sale 
the vendors were not themselves in physical 
possession of the land and as they oould not 
obtain such possession without executing the 
decree, therefore this was a case “ where the 
subject of _ the sale did not admit of physi- 
cal possession ” within the meaning of art. 10 of 
sch* ii of i\ct XV of 1S77, and that therefore the 
starting point of limitation should be the date 
of the registration of the sale-deed. Held that 
the contention was unsound. In interpreting 
the art. in question we must refer to the nature 
of the property sold and not to the capacity of 
the vendor to deliver possession. The speci- 
fic land was clearly capable of physical posses- 
sion. Time would run from the date when the 
vendor obtained physical possession and the 
suit was therefore within time. Chandan Singh 
V . Chandi Prasad. 

[VIII-227 

(6) . Whole 

P^ope?ij/J''\ In art. 10 of sch. ii of the Indian 
Limitation Act the words physical possession 
of the object of sale” mean physical possession 
of the whole of the property sold. If the property 
sold, not having been susceptible of physical 
possession at the time of sale, subsequently 
becomes so, the point of time from which limita- 
tion begins to run is not thereby changed. Dal 
Chand and another V , Naubat Singh and 

ANOTHER, 

[XII-77 

(7) Usufructuary 

morlgagee buying equity of redemption}. Held 
that the conditions of a wajih->tcl-arz which has 
not been replaced by another are still effectual and 
binding on all the persons ivho were originally 
co-sharers in the villages though their shares may 
have been subsequently separated by a perfect 
partition. Held that a mortgagee in possession 
who buys the equity of redemption does not 
purchase property capable of physical possession 
within the meaning and intention of art. 10 of 
the Limitation Act, so that limitation runs 
against him from the date of the registration 
and not from the date of the sale. Shiam 
S uNDAR?:/. Amanat Begam, 

[VII-24 

^3) Pre-mortgage.} The limitation for 

a suit to enforce a right of pre-emption in respect 
of a mortgage by conditional sale is that provi- 
ded by art. 120 and not that provided by art. 10. 
Rasik Lal V , Gajraj Singh. 

[11-83 


ACT XV OF 1877, Art 

Natk Prasad v, Rampaltan and others. 

y [11-28 

Ashik Ali 2/.‘^Mathura Kandu. 

[11-212 

Udit Singh 2/, Padarath Singh a.nd an- 
other. 

[V-330 

Ali Abbas and another v. Kalka Prasad. 

[XII-108 

Parag Ram and others v, Jawahir Lal 
AND others. 

[XIV-49 

Per Contra* 

Hazari Ram v. Shankar Dial. 

[1-66 

PRYAG ChAUBEY V. BhAJAN AND OTHERS. 

[11-37 

(9) Rival pre-emptorl} Held that a 

suit to have it determined who of the two rival 
pre-emptors had a preferential right to purchase 
w-as governed by art. 120 and not art, lo, Durga 
V* Haidar All 

[IV-315 

(10) . Mutation of names.} By a regis- 

tered agreement, dated 5th February, 1877, At 
agreed to provide R with the expenses of a suit 
for certain shares, to be brought by A" against 
certain persons in consideration of his giving to 
A half the share sued for (if the claim be dec- 
reed). The suit was accordingly brought and A* 
obtained a decree and in pursuance of the agree- 
ment caused mutation of names to be effected 
in favor of A. B thereupon brought the suit to 
pre-empt the property thus conveyed to A. Held 
that art, 120 and not art. 10 was applicable to 
the case. Muthra Prasad and another v* 
Bhurey Singh. 

[III-6 

( 1 ) . Art, W —Objection under s, 246, Act X 
of 1877 disallowed in 1876.] 

See s, 2, No. (3), 

(2 ) . Judgment-debtor not made 

party.} See s. 2, No. (4). 

(3) ^ Order mider s. 335, C. P,C .} Held 

that an order under s. 335, C. P. C. was 
governed by art 1 1 of the Limitation Act. Mis- 
Ri Lal and others v* Nawab Begam and 

OTHERS. 

[vi-es 

, (1). Art- Decree-holder purchases sub- 

ject to appeal.} A decree-holder who purchases 
at an auction-sale under his decree purchases 
subject to the result of an appeal. Zain-ul-abdin 
v. Muhammad Asgkar Ali Khan {/, £. R., 10 
All,f 166) and Sadasivayyar v * Muttu Sabapathi 
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ACT XV OF 1877 Art. l2,~(confinu£d.) 
Chetti (/. A 7?., 5 Mad. 106) referred to. Said-un- 
NISSA V. Mangu Lal and others, 

[XVII-28 

(7.) Art. 12 {2,^—Stutioset aside auction- 
sale!] P obtained a decree against M in 
April, 1874, in execution of which property I 
belonging to the latter was sold in 1874, 187$ 
and i 87§- In March 1880, this decree was 
reversed by the Court of last appeal. In Feb- 
ruary 1S81, M sued to set aside the sales of 
his property in execution of the decree and for 
possession of the property. Held that, both 
under No. 14, sch, ii, of the Limitation Act, 1871, 
and No. 12, sch. ii, of the Limitation Act, 1877, 
the suit was barred by limitation. Parshadi 
Lal and others v. Muhammad Zainulabdin. 

[III-16S 

^3 ^ j — — - — — and 

for possession by a stranger to the decreed] The 
plaintiff, alleging the certain immoveable pro- 
perty belonging to him had been sold in 
execution of a decree, as the property of another, 
sued the purchaser to have the sale set aside, 
and to recover possession of the propertj^. Held 
that the suit was one for possession of immove- 
able property to which the period of limitation 
of twelve years was applicable. Nathu v. 
Badri Das and others, 

[111-165 

(4.): j 

assigned certain trees to B for good considera- 
tion. A few days prior to the assignment an 
order for the attachment of the trees had been 
obtained in a suit to which B was not a party. 
No actual seizure in attachment took place, and 
it did not api^ear that B knew any thing about 
the order. The trees having been sold, and a 
certificate of sale having been given, B, more 
than a year after the confirmation of the sale, 
brought a suit for possession of the trees. 
His claim was dismissed in the Court of first 
instance, but decreed in appeal. The defendant 
then appealed to the High Court. Held that the 
suit was not a suit to set aside a sale, but a suit 
by a stranger to claim property of his own 
which had been wrongfully sold as that of 
another ; and consequently was not barred under 
art. 12 of Act XV of 1877, Nisar Ali and 
others V. Madho Das and others. 

[X-224 

(5).— : .] This 

was a suit by the sons of a joint Hindu family 
for possession of their share of the ancestral 
property, against an auction purchaser who had 
purchased it in a sale held in execution of a 
decree against the father of the plaintiffs. The 
plaintiffs were not parties to the suit in which 
the decree was obtained. The decree was not 
against them and at the execution sale the share 
ot the father alone was put up for sale. The 
. present suit was instituted more than one year 
after the auction-sale. The defendant pleaded 
limitation. Held that the plea of limitation had 


ACT XV OF 1877, AH --f continued f 
no force as the suit did not aim at setting 
aside the auction sale. Chandra Sen v. Ganga 
Ram (/. L, R., 2 All., 899) followed. Mir 
Khan v. Kadam Singh and others. 

[1-109 

(3). By 

ze7nindar—Occt{.pancy holding l\ ^ An occupancy 
tenant having hypothecated his holding, the 
mortgagee sued to enforce the mortgage, and 
obtained a decree, in execution whereof the 
holding was sold. Subsequently the landholder 
brought « suit in which he prayed for a decla- 
ration that the mortgage-decree, and sale 
were invalid, and for the ejectment of the pur- 
chaser. Held that the land-holder was entitled 
to a decree for possession ,* and that the suit 
being one for the recovery of an interest in im- 
moveable property, and it being immaterial to 
the plaintiff whether the sale of the occupancy 
holding stood or fell, art. 12 of sch. ii of the 
Limitation Act (XV of 1877) was not applicable. 
Mulch AND and another v, Bhufindra Na- 
RAiN Singh. 

[X-69 

(7) House 

owned by te?zant.'\ In execution of a simple money 
decree "against an occupancy tenant a house 
owned by him was put up for sale and purchased 
by T R, one of the defendants. The plaintiffs, 
ze^nindat'S of the village brought this suit more 
than 8 years after the date of the sale for posses- 
sion of the house on the ground that tne sale 
was against the provisions of s. 266 (^r), Civil 
Procedure Code, and the tenant having aban- 
doned the village, the house reverted to the 
zemindars. Held that art. 12 did not apply and 
the suit was not barred. Suiyama v. Dufgl (/. 
L. 7?., 7 Mad., 258) distinguished. Tota Ram 
AND OTHERS V. CHAIN SUKH AND OTHERS. 

[VIII-164 

(8) . Art 12 (b).— Article 12, clause {b) of the 
second schedule to the Indian Limitation Act, 
1877, does not apply to a suit to recover property 
sold ostensibly in execution of a decree, but the 
sale of which was in fact not authorized by the 
decree under which the said property purported 
to have been sold. Ram Lall Moitra v. Bama 
Sundari Dabta {/. L 7?., 12 Calc., 307); Balwant 
RaoY. Muhami^tad Htisain {L L. R., 1$ All, 
324); Lala Mobaruk Lal v. The Secretary of 
State jor India in Council {LL.R.^ ii Calc,, 200); 
Dakhina Chur7t Chaftopadhya v. Bilash Chun- 
der Roy (I. L. R., 18 Cede., 526) ; Mahomed 
Hossein y . Purundur Mahto (/. Z. R., xi Calc., 
287) and Srlman Sadagopa v. Maha Desika 
Swa^niar if, Z. R., 5 Mad., 54) referred to. 
Surya^ma v. Durgi (Z Z. R., 7 Mad., 258) dis- 
sented from. Nazar Ali v. Kedar Nath and 

ANOTHER. 

[XVII-71 

(I). Art. IB —A suit by purchasers at an 
auction sale which has subsequently been set 
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aside to recover possession of the property so 
purchased by them is not a suit to which art. 13 
ofsch. ii of the Indian Limitation Act 1877, 
applies. Ayyasami v. Jamiya (/. A. R., S Mad., 
S2) referred to. Deb! Charan and others v* 
Bari Baku and others. 

[XIV-73 

(1) . — Art. for possession of trees 

and to set aside order of Settlement Officer,'] 
This was a suit instituted on the 12th March, 
iSSo, by some co-sharers of a village against 
the other co-sharers and certain tei^ants for 
the possession of certain trees. The plaintiffs 
alleged that the trees belonged to ail the co- 
sharers, that the defendants got these trees 
fraudulently recorded in their name, made a 
fraudulent objection before the Settlement Offi- 
cer, obtained the appointment of nominal arbi- 
trators who made an award in their favor. That 
when the piaintlfts became aware of these pro- 
ceedings they preferred an objection in the 
Settlement Department which was disallowed 
on the 23rd May, 1877. Held that the trees 
having been in plaintiff’s possession till May, 
1877, suit was not barred by time. The article 
applicable being No. 120 and not No. 14 or 
45 of Act XV of 1S77. Komul KisJien Surkhul 
V, jBissonanth Chuckerbutiy {Sev ester s Rep.f 331 
note) followed. Sheodas and another v, Ban- 

DHU AND OTHERS. 

[1-91 

(2) . Suit to set aside order of Set- 

tlement QffitCCK] At the framing of a record- 
of-rights a dispute arose between the appellant 
and the respondent as to whose name should 
be recorded in respect of certain land which 
both parties claimed to be in their proprietary 
possession. On the 8th June, 1S76, the Settle- 
ment Officer recorded that the respondent’s 
name should be recorded in respect of such 
land. that there was no limitation in Act 

XV of 1S77 to contest orders such as that of the 
8th of June, 1876, made under Act XiX of 1873. 
Ibrahim Ali v. Hadi Ali. 

[1-15 

( 3 ) . .]On 

the 3rd June, 1S84, a Collector, in partition pro- 
ceedings under Act XIX of 1S73, included a 
temple within the defendant’s mahaf but ordered 
the plaintiff to contribute a certain sum yearly 
towards its expenses. On the 2nd June, 18S7, the 
plaintffi instituted a suit for a deciartiou that 
this order was ultra vires. Held that although 
the order was ultra vires, still as the plaintiff had 
chosen to bring a suit to have it set aside, art. 14 
of sch ii of Act XV of 1877 must be applied to it, 
and the suit was barred by limitation. Bijai 
Misr and others V. Gobind Gir and others. 

[X-195 



that art. 14 of the second schedule of the Limi- 
tation Act did not apply to a suit in which the 


: ACT XV OF 1877 , Art lA—fconthiucd.) 
j plaintiff prayed for a declaration of his title to a 
j certain culiivatory holding and of his right to 
! redeem an aiitjged m>-‘rtg"age thereof, a’ud for 
I the canceimenrbf an order passed by the Settle- 
j merit Officer in the defendant’s favour, the latter 
I prayer being surplusage. Anup Pande and 
i OTHERS V. SaDHO PaNDE. 

! [VIII-119 

( 1 ). Art*. 32 . — Hor removal of trees planted 
on wastedafid.] This was a suit by the ze?ni?i- 
dars of a village for removal of trees planted by 
the defendants in certain waste land of the 
xdliage to which the defendants had no claim or 
title. Held that the suit was governed by art. 120 
and not art. 32. Ganga Dharv, Zahu?Tiya {W. 
iSf, 1886, 210) distinguished. Musharaf Ali 

AND ANOTHER V. IFTKHAR HuS.MN AND AN- 
OTHER. 

[VIII -257 

^ 2 .) Pla7tted 

on occupancy holding.] Held that art. 32 of 
sch. ii of Act XV of 1S77, applied to suits by a 
land-holder for the removal of trees planted by 
the defendants upon land held by them as the 
piaintitft’s occupancy tenants. RajbaJiadur v. 
Birmha Singh (/. Z, R., 3 Ail,, 85) / AmritLal 
v. BalbiriL L. R., 6 All., 68)/ and Kedar?iatk 
Nag, V. Khettnrpaul Sritirutno (/. Z. R.,b Calc, 
34) referred to. Gangadhar and another v. 
Zahurriya and another. 

[VI- 2 ld 

(3.) Having a right to use the 

property f] In art. 32 of sch, ii of the Indian 
Limitation Act the words having a right to 
use the property ” refer not to the time when 
the suit is brought but to the time when the 
property was perverted to other purposes. 

I Where a zammaar, having regained possession 
I of certain land by ejectment through a Court 
of Revenue of his tenant, sued the ejected 
tenant for removal of a shed erected during 
his tenancy on the land, more than two years 
^having elapsed since its erection, it was held 
"that art. 32 abo%"ementioned applied and that 
the suit was barred, Krishna Murari Ram 
V. Ghirawan Singh and others. 

[XlV -165 

Art. 34 and ZB.— Suit for resiiiutio7t of co?iju- 
gal rights betwee7i Hhzdus,] HetdthdLt the pro- 
visions of arts, 34 and 35, of sch. ii of Act XV of 
1877, cannot be taken as applicable to suits 
between Hindus for the sestitution of conjugal 
rights or for the recovery of a wife who has 
deserted her husband. The limitation applicable 
to such suits was that provided by art. 120 read 
with s, 23 of the Limitation Act. Binda v, Kaun- 
SILIA AND another. 

[XI-IS. 

Art. 36 .— -The special proceeding provided 
for by s. 214, Act VI of 1882, is not subject to 
the limitation prescribed by art. 36 of Act XV 
of 1S77. D. CoxNNEL V, The Himalaya Bank. 
Limited, in Liquidation, 
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Alt. 44— This was a suit to recover possession 
of certain immoi^eable property belonging to the 
plaintiff by cancelment of a s'^a^e-deed executed 
by the plaintiffs uncles on their own behalf and 
as guardians of the minor. The only question 
ill this second appeal is as to whether art. 44 or 
arts. 142 and 144 ofsch. ii of Act XV of 1877 was 
applicable to the case. Held that the question 
would depend upon whether the uncles were 
lawful guardians of the plaintiff when they exe- 
cuted the sale-deed or not. If they were art. 
44, but if they were not lawful guardians, arts. 142 
and 144 would apply. As the Couit below had 
not determined that question the suit must be 
remanded under s. 562, Civil Procedure Code, for 
adjudication. Gajeshri Prasad v, Dharam 
Dat and others. 

[VIII-162 

( 1 ). Art. 45 . — Award,'] D died in i860 leav- 
inghim surviving his first wife G>, his second 
wife his mother i?, and M his son by a wo- 
man to whom he bad been married by the “ Gan-> 
dharp ” form of marriage. On Ds death Gs 
name was registered in the record-of^rights in 
respect of his proprietary rights in a certain 
village. In 1871, G died and on her death B, R 
and M preferred separate claims to^ have their 
names registered in respect of such rights. The 
Assistant Settlement Officer before whom these 
claims came for decision, professing himself un- 
able to decide which of the claimants was in 
possession, and observing that it was not shown 
that possession was joint, referred the case to 
the Settlement Officer. The settlement officer, 
without making any inquiry, disposed of the case 
on the evidence taken by the Assistant Settle- 
ment Officer, and held that the claimants were 
in joint possession of such rights, and it was 
proper that the name of each should be regis- 
tered in respect of a one-third share of such 
rights. He at the same time intimated to the 
parties that, unless they settled their claims in 
the Civil Court or "by arbitration, before the 
khewat was framed, it would be framed as 
he had directed. In 1873 ^ died and on her 
death M procured the registration of his name 
in respect of her one-third share. In 1879 B 
sued M for possession of the one-third share 
which he had obtained under the proceeding 
of the Settlement Officer, and of R’s. one-third 
share, claiming as heir to her deceased husband 
D and alleging that was not the legitimate 
son of D and was merefore not entitled to 
succeed to such rights. M set up as a defence 
that, as the proceeding of the Settlement Officer 
was an award under Regulation VII of 1822, and 
the suit was one to contest such award, and it 
had not been brought within three years from 
the date of such award, the suit was barred by 
limitation ; that he was the legitimate son of D 
and therefore entitled to succeed; and that, 
assuming he was not legitimate, he was entitled 
to succeed by the custom of the village. In 
support of such custom M relied on the follow- 
ing entry in tlm village lVajid-ul^ars!:~~*‘ln this 


ACT XV OF 1877 , AFt« continued,} 
village a mistress treated as a wife and the chi! 
of such a mistress shall also have a right to 
transfer property and to obtain and receive pro- 
perty.” Held that the suit was not barred by 
limitation under No. 44, sch. ii of Act IX of 1871, 
or No. 45, sch. ii, of Act XV of 1877, ss the pro- 
ceeding of the Settlement Officer was not an 
award under Regulation VII of 1822. Bhauni 
V , Maharaj Singh. 

iI -48 

(2) . Held that the limitation of No. 45 

is not applicable to an order passed under Act 
XIX of 73. ZaINUL-ABDIN and another 7A 
Durga Dai. 

[II'lSl 

( 3 ) . — " Suit for -possession of trees and to 

contest an awa?'d. 

See art. 14, No. (i.) 

Art. 47 . “Article 47 of the second schedule to 
Act No. XV of 1S77 does not apply to a suit 
brought by one of the two claimants against the 
other to recover possession of property which 
has been attached by a Magistrate under the 
provisions of s. 146 of the Code of Criminal Pro- 
cedure. ChuJ Mull v. Khyraiee, {NrJV P., //. C- 
Rep,i 1868, ^.65) and Akilandammal v. Peria- 
sami Pillai {I, Z. 7 ?., i Mad,, 309) referred to. 
To such a suit as above Government is not a 
necessary party. Goswami Ranchor Laeji v, 
Sri Girdhariji, 

[XVII -214 

Art. 48 .—i? sued M for a certain sum of 
money on the ground that he had given such 
sum to M to deliver to his (i?>) family ; that M 
had not delivered the money and that when this 
fact became known to R and he demanded the 
money, M denied having received the same. 
Held that the limitation law applicable to the 
suit was that provided by No. 48, sch. ii, of the 
Limitation Act, 1S77, and the time from which 
the period of limitation began to run was when 
B first learnt that M had retained the money in 
his possession instead of paying it as directed. 
Rameshar V , Mata Bhik. 

[ 111*48 

Art. 52 & 53 .— A suit was brought by P against 
the Elgin Mills Company for recovery of the 
price of wood supplied under two contracts, 
each of which contained a clause by which the 
plaintiff contracted lo indemnify the defendants 
for loss arising by reason of failure on his part 
to supply the wood as contracted for. No wood 
was supplied after the nth November, 1879. 
The suit was brought on the loth October, 1882; 
in January, 1883, the partners of the Elgin Mills 
Company were, on their own application, 
brought upon the record as defendants. The 
defendants claimed a set off as damages for 
loss incurred by the plaintiff’s failure to supply 
all the wood contracted for, such loss having 
arisen on the 2Sth October, 1879, subse- 
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nned ) 

quently. Held that art. 53, and not art. 52, sch. ii 
of the Limitation Act was applicable to the plain- 
tiff’s claim, the intention of the parties having 
been that the price of wood was not claimable 
as of right on the date of its being supplied, 
but rather when the contract was completed by 
the whole wood being supplied, or when the 
contract came to an end. Pragi Lal v. 
Maxwell and others. 

[V-40 

(1) . — Art. 57 , — For 7noney personally a7id by 
sale of moveable p}'operty hypothecated Where 
a plaintiff who had lent money on the security of 
moveable property sued to recover the money 
both by sale of the property pledged and also 
asked for a decree personally against the defen- 
dant, should the amount realised by the sale 
prove insufficient, it was held that, so far as the 
plaint praj’-ed for a decree against the defendant 
personally, art. 57 of the second schedule of Act 
No. XV of 1877, was applicable ; but, so far as 
the plaintiff sought to enforce his charge against 
the property pledged, the suit fell within art. 
120, Nim Chand Baboo v. Jagabundhu Ghose 
(A A. i?., 22 Calc*, 21) followed. Madan Mo- 
han Lal and another v, Kanhax Lal. 

[x:v-4e 

(2) . Accoufti stated— One sided ac- 

€Ount,'\ Where the plaintiffs, being bankers, were 
in the habit of lending sums of money at intervals 
to the defendants who were cloth-merchants and 
from time to time a balance was struck which 
was always in favor of the plaintiffs. Held that 
the transactions abovementioned came within 
the meaning of art. 57 of sch. ii of Act XV of 
1877, and could not be brought under art. 85 of 
the same schedule. Ballab Shankar and 
OTHERS V, Ram Kuar and others. 

[XIII-34 

Jamun and another V, Nand Lal. 

[XII-216 

Bhav/an Singh v. Tika Ram, 

[XVI-186 

( 3 ) . ,] The 

plaintiff in this suit claimed Rs. 43-3 prin- 
cipal and interest on accounts stated. It 
appeared that the plaintiff had advanced money 
to the defendant and that on the 8th February, 
1879, an account had been taken and a 
balance found due to the plaintiff. There- 
upon an entry to the following eftect was made 
in the plaintiff’s account book and signed by the 
defendants. — “Account of Imam Bakhsh, Sa^nbat 
3E9355 Magh Sudl Puraumashi^ made up and the 
balance struck in their presence of Rs. 25-11.” 
Defendants set up plea of limitation. Held 
that art, 64 of the Limitation Act was appli- 
cable to the suit. Sital Prasad v. Imam 
Bakhsh and another. 


ACT XV OF 1877 , A.n Bl.^( continued*) 

(4) ] Thiswasasuit 

for money due on an account stated which was 
instituted on the}H6th July. 18S0. The account was 
stated on the 27th July, 1877. It was not signed by 
the defendants or by their agent duly authorized 
in their behalf. The Court observed that the 
law applicable to the suit was Act XV of IS77 ; 
and, as the account on which the claim was 
based was not signed by the defendants or any 
agent duly authorized on their account, art, 64, 
sch. ii, of that Act would not apply, Baldeo 
V. Chandan Singh and another, 

[ 1-29 

(1) . Apt. Bl.—For an account^] Under an 
award t'wo persons were made liable each for the 
payment of a moiety of the expenses of certain 
temples which were held jointly. One of the 
persons so made liable, alleging that he had paid 
more than his share of the expenses, sued the 
other for the balance in excess of the moiety 
which he was bound to pay under the award. 
Held that the suit was governed by art. 61 of Act 
X’V of 1877, and that, although the taking of 
accounts might be necessary, the suit was not 
a suit for an account to which art. 120 of Act 
XV of 1877 might apply, Rohan x.Jwala 
Prasad {L L. R* 16 AIL, 333) referred to. Sri 
Raman Lalji Maharaj v, Gopal Lalji Maha- 

RAJ. 

[XVII -43 

(2) For co7ttribniionI\ One A S ob- 

tained a decree against M K and S’ H* In 
satisfaction of this decree M K paid certain 
sums, the last payment so made being on the 
4th November, 18S6. On the 4 th November, 1S89, 
M K sued S H in the Small Cause Court for 
contribution. The suit was resisted on the 
ground that it was barred by limitation. Held' 
that, whether No. 61 or No. 81 of sch. ii of the 
Limitation Act applied, the period of limitation 
began to run from the time when the plaintiff 
•made a payment in excess of his share. SayeDs 
Hasan v* Mir Khan 

[XI -102 

( 1 ). Art. 62 . — Resulting trust— A ccounti\ M 
and S purchased certain property jointly in 1S65 
and had equal interests in it till 1868, when M's 
interest was reduced to one-third. S’ paid the 
entire purchase-money in the first instance, and 
incurred expenses in concfucting suits for posses- 
sion of the property and for registration of the 
deed and ultimately obtained possession in 1S69 
or 1870 and took the profits from that date. M 
did not pay any part of the money up to 1870 
and it w^as not till 1871, that the whole of his 
share of it was subscribed and he paid little 
or nothing towards the exrenses, subsequently 
he sued S for possession of his share, to have 
an account taken of the profits and to recover 
his share of them with future mesne profits and 
costs. Held that under the above circumstan- 
ces there was a resulting trust in favor of the 
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plaintiff, and the defendant became liable to 
account to him for his share. I^eid further that 
art, 120 and not art. 62 or 89, slh. ii of Act XV 
of 1877, was applicable to the case. Gu-m Doss 
Pyne v. Rmn Narain Shaoo {L. i?., 1 1 Mad,, Ap- 
59;) (/. L. R., Calc., 860) referred to. Muhammad 
Habib-ul-lah Khan z/, Safdar Husain Khan. 

[IV-219 

(2) , Held that a 

suit by the assignee of a pre-emptor for the 
recovery of money deposited by the pre-emtor 
in Court and withdrawn by the vendee was not 
governed by art. 62 . Koji Ram Ishar Das 

AND ANOTHER. 

[VI-'OS 

(3) , Mortgaged la 7 td taken for public 

purposes — Suit for stun received by mortgagee 
as compensationi\ In this suit for x*edemption of 
certain property usufructuarily mortgaged to the 
defendants, plaintiffs also claimed certain sums 
received by the defendants as compensation for 
portions of the land mortgaged which had been 
taken for public purposes. Held that the cause 
pf action in respect of the sums arose on the 
date the money was paid to the defendant 
mortgagees and the suit having been brought 
long after was barred by art. 62, Limitation 
Act. Abul Hasan and others v, Chiranji 

AND OTHERS. 

[1-41 

(4 ) jnesne profits against be^tami 

purchaser.'] Held that in suits for the recovery 
of immoveable property and mesne profits against 
a betiami purchaser (who denies the title of the 
real purchaser) the period of limitation appli- 
cable is that provided by arts. 62 and 144 respec- 
tively. It is regarded in the nature of a trust. 
Dalip Sinoh and another V. Tulshi Ram 

AND OTHERS. 

[yii-91. 

(5.) Jiaqi'Chaharmmi] 

Sernble that a suit by a zammdar against a 
parjoidar to recover from him, in enforcement 
of a custom of haqi-chaharrum, one-fourth of 
the price of a house sold by the defendant is 
practically a suit for money received by the 
defendant for the plaintiffs use and as such 
would be subject to the limitation prescribed 
by art. 62, sch. ii /xf the Indian Limitation 
Act, 1S77. Raghunath Parsad V, Girdhari 
Das. 

[XIII-65. 

Per Contra : — 

Sham Chand and others v. Bahadur 
ypADHIA. 

[XVI.140 

(6.) — ; — Par money f^ealized by o?te mem- 
ber of a joint Hindu family,] After the separa- 
tion, of P and 1 \ two members of a joint Hindu 


( 24S I 

ACT XV OF %%,--■( conimued,) 

family, certain bonds continued to be held by 
them jointly. Four years after the separation^ 
P obtained a decree in respect of one of these 
bonds (which had been obtained in his name 
alone), and realized the amount decreed in the 
same year. Eight years afterwards, T brought 
a suit against P, claiming to be entitled to a 
share in the money realized. Held that art. 62, 
and not art 127, of sch. ii of the Limitation Act, 
ivas applicable to the suit. Thakur Prasad 
V. Partab. 

[IV -154 

(I.) k.v\i,^4:..—Accotmts stated 

See art. 57, Nos. ( 3 ) and ( 4 ). 

(2.) One sided ac- 

count.] The striking of a balance in an account 
the items of which are all on one side does not 
amount to an “ account stated ” in the proper 
sense of the term Nahani Bhai v. Nathu Bhau 
{/, L, R,, j Bom., 414) followed. Jamun and 

ANOTHER V, NaND LaE. 

[XII -215 

Ballab Shankar and others v. Ram Kuar 

AND OTHERS. 

[XIII -34 

(I.) Alft 65 . — Ve 7 tdor a 7 td vendee covenafit 
to refund— pu 7 ‘chase 7 noney,] The vendor of 
certain land agreed in the conveyance, which was 
registered, that, in case the land actullay con- 
veyed proved to be less than that purporting to 
be conveyed, he should make a refund to the 
purchaser of the purchase-money in proportion to 
the value of the quantity of land deficient. The 
land actually conveyed having proved to be less 
than that purporting to be conveyed, and the 
vendor having failed to make a refund of the 
purchase-money in proportion to the value of 
the quantity of land deficient, the purchaser sued 
the vendor for the value of the quantity of the 
land deficient. 

Held ( by Spankie, J.,) that the suit ivas one 
of the nature described in No. 65, to which, 
the agreement being in writing registered, the 
limitation provided by art. i 1 6, was applicable. 

Held (by Oldfiled, J.,) that art. 116 was ap- 
plicable to the suit. Kishen Lal and others 
V, Kinlock. 

[ 1-67 

(2.) .] The 

plaintiffs purchased certain immoveable pro- 
perty from the defendant by a registered sale- 
deed on the 20th of June, 1888. it was stipu- 
lated in the sale-deed that if the profits oi the 
property should be below Rs. 300, the vendors 
would make good the deficiency. The vendees 
sued upon this contract on the 19th of Septem- 
ber, 1892, alleging that the profits amounted to 
only Rs. 1 77-1-0. Held that the suit as regards 
limitation was governed by article 116 of the 
second schedule of Act No. XV of 1877, and not 
by article 65, Kishe 7 t Lal v, Kmlock (/. L, R, 
3 AIL 712) referred to. Amanat Bibi and 
ANOTHER V, AJUDHIA AND OTHERS. 

[XVI -15 
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, 66.— On the 3rd Februarj', 1871 the 

.boiTowedRs. 1,000 f/o^ till 
plaintiffs, e.Tecuted in their favor an ins*ni^p.,f 
mortgaged, by way of conditional 

thi property as security for 

the loan, and in which it was provided thatthev 

and should pay such sum on the expiration of 
hve years from the date of such instrument and 

m th^vent of failure in these respects thkt th^ 
might apply for foreclosure. On the 
plaintiffs sued the de- 
fendants for the balance of such sum and 
interest, waiving their claim on such propeify 
and suing tor such balance as a simple debt zk 

an^eroPAcTxv^ V's‘ ^ Held that 

the suit applicable to 

ft f? leased on a single 

bond, that ,s to say a bill or written engage mint 
for the payment of money, without a^ penalty 
another V . Kesri and 

[1-83 

67 - — A bond dated in October, 186? 
na?,4’'tf‘f money due under it should be 

fo thf.*^iKr® the amount advanced 

obligee under a zar-i- 

hzvin^ H due under the lease 

having been paid in August, iSSo. the present 
suit was brought on the fond by the represln- 
dfie'd 1 n°[b^t°''!f‘f®’ obligee. No date wL spe- 
neHoflM^f.hMd for payment. Held that the 
fhit limitation should be reckoned from 
that date of the bond and not from the date 
the money due under the lease was paid as 

?he suh 

LlnA OTHERS Z/. 

iilSBA BibI and others. 
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Art. 7 &.~~Coudii^zonal decree.'] L obtained 
a decree against U, dated the 26th September 
I S67, tor possession of a certain estate subiect 
to this provision viz., that if ^paid in cash 
in the treasury of the Court, year by 37ear, for L's 
maintenance, so long as she might live, an al- 
lowance of Rs. per me 7 isem. in three instal- 
ments of Rs. 60 each, the decree for possession 
should not be executed, but if default were made 
in payment of three such instalments, L should 
possession of such 
esttate. The first default was made on the iSth 
January, 1874, but Z w^aived the benefit of the 
provision, A fresh default was made, and on 
the 23rd January, 1S80, Z applied for possession 
of such estate. I/eld that arc. 179, cl. 6, and not 
art, 75, d. 3, was applicable to the case and 
the application was barred. Ugra Nath v 
baganmani, 

[1-124 

(2) -Defuult- Waiver— (Act IX of 1871.)] 

On the 24th May, 1866, // gave A a bond pay- 
able by instalments which provided that, if de- 


ACT XV OF 1877, Art. 

made in the payment of one in^ita^- 
ment, the whii^le should be due. The first de- 
feult was made on the 2Sth June, 1866. No pay- 

fo?ce came ?nto 

bw'f '^1^’ ® such bond, that 

1 imitation began to run when the first default 
was made, and no waiver before Act IX of 1S71 
could affect it. A™ AuiJ’ 
HbSAllS Bakksh and another. 

[1-17 

This wil I’sift 

amount should be paid within 4 years from ^its 

bTti’ ft \P^>- cent.perammm ; that 

should be paid every six months 
and that if default were made in the payment 
of interest every six months, the obligee should 
lor the principal amount, 
interest and compound interest at once. The 
contended that as no interest had 
ever been paid, plaintifF s cause of action accrued 
on 19th October, 1866, when default was made 
in paympt of interest for the first six months 
and as the suit xvas brought more than twelve 

K barred by time, 
following the ruling in Hatt v. Stozoeil 
(Z Z. A.. 2 Ait., 322,) that the contention had 
no force and the suit was not barred by time 
Budhai Singh v. Kalkia Prasad and another.' 

[1-167 

Apt- 81. — For coftlrlbniion,] 

See Art. 61.— All (2). 


.i.'^S' brought by P agsTinst 

the Elgin Mills Company for recovery of the 
price pt wood supplied under two contracts, each 
of « hich contained a clause by which the plaintiff 
contracted to indemnify the defendants for loss 
arising by reason of failure on his part to supply 
the wood as contracted for. No wood was sup- 
plied after the iith November. 1879. The suit 
was brought on the 10th October, 18S2. In lan- 
uary, 1883, the partners of the Elgin Mills Com- 
pany were, on their own application, brought 
upon the record as defendants. The defendants 

bv incurred 
by the plamtiifs failure to supply all the wood 

having arisen on the 
subsequently. Held that 
the law of limitation applicable to the set off 
was art. S3 of Act XV of That the limita- 

uon would run from the time when the plaintiff 
ZM ®"‘“ally damnified and should be reckoned 
to the date of the institution of the suit, and not 
to that of claiming the set off which was after 
tne aefendants names were brought on the 

therefore in 

time. Walker v. Clements (15 O. B. 104,61 
referred to. Paagi Lal v. Maxwell and 

OTHERS. ‘ “ 


[V-40 
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(!}. “Account stated"— One sided 

account.’] The striking of balance in an account 
the items of which are ali one sided does not 
amount to an “account stated” in the proper 
sense of the term. Jamun and another v. 
Nand Lal, 

[XII-215 

Ballab Shankar and others v. Ram Kuar 

AND OTHERS, 

[XIII-34 

(2), .] Article 

85 of the- second schedule of the Indian Limita- 
tion Act, 1877, applies where the course of busi- 
ness has been of such a nature as to give rise 
to reciprocal demands between the parties, in 
other words, to cases in which the dealings 
between the parties are such that some times tlie 
balance may be in favour of one party and 
sometimes of the other. Ballab Shanhar v. 
Ram KuarkW* 1893, p. 34) and harain Doss 
Hemraj v. Vissandas Hemraj (/. L /?., 6 Bom. 
134) referred to. Bhawan Singh v, Tika Ram. 

[XVI-186 

(1) . Art* trust Account J\ 

See art. 62, No, (r). 

(2) , During the continuance of the 

agency!'] Where an agent for the sale of goods 
receives the price thereof the agency does not 
terminate, with reference to sections 201 and 
218 of the Contract Act (IX of 1872) until he 
has paid the price to the principal ; and a de- 
mand made by the principal for an account of 
the price is made “ during the continuance of 
the agency ” within the meaning of sch. ii, art. 
89 of the Limitation Act (XV of 1877) \ a 
suit by the principal to recover the price is there- 
fore within time if brought within three years 
from the date of such demand. The agency 
does not terminate immediately on the sale of 
the goods, It does not terminate at the time 
when the plaintiff obtained knowledge of the 
defendant’s breach of duty. Babu Ram and 
ANOTHER V. RaM DaYAL AND ANOTHER, 

[X-99 

(1). AH. 91. — Suit for maintenance of pos- 
session by ^ cancelment of sale by a co-sharer.] 
The plaintiff sued for maintenance of possession 
in certain joint family property by cancelment 
so far as his interest was concerned of a certain 
deed of sale by which another co-parcener in 
the same property had purported to convey the 
whole to a stranger. &ld that the limitation 
applicable to such a suit was that prescribed by 
art. 120 and not that prescribed Iw art. 91. Sobha 
Pandey v. Sahodra Bibi (/. L. R,, 5 All.. 222) 
referre’d to \Jmki Kunwar v. Ajit Singh (/. L. 
i?., 15 Calc.^ 58) distinguished. Dindial v. 
Harnarain and others. 

[XIV-1 


ACT XV OF 1877 , AH. m..—( continued f 

(2) . P'or possession of i?mnov cable p/v 

perty by avoidance of instrume?it— Sale by plain- 
tiffs brother during his minority,] This was an 
action brought by a Muhammadan to recover 
possession of his share in a certain village on 
the allegation that during his minority on the 
5th February, 1874, his elder brother sold the 
plaintiff’s share to the predecessor in title of the 
defendant, and that the defendant and his prede- 
cessor in title have ever since been in possession 
thereof. The suit was instituted two days less 
than twelve years from the date of the sale in 
1874. Held that the period of limitation appli- 
cable was that of twelve years inasmuch as it was 
not necessary for the plaintiff to sue for a cancel- 
lation of the sale deed. Janki Kmrwaf v. Ajit 
Singh (/. L, /f., 15 Calc., 58) distinguished. 
Sheo Sahai V. Muhammad Askari. 

[VIII -258 

Ramausar Pandey v. Raghubar Jati and 

OTHERS. 

[III-64 

(3) . By 

co-sharer.] The widow of a Muhammadan, who 
was entitled as one of his heirs to a share 
in his estate consisting half of a house, exe 
cuted a deed of sale whereby she joined with 
the owner of the other half in conveying the 
entire house to the vendee. In a suit by ano- 
ther of the heirs to recover his share of the 
half house, it was pleaded that at the date of 
the sale, the vendor was in possession of the 
property in suit in lieu of her dower, and that 
the rights conveyed by the deed included the 
entire rights of the deceased, and not only the 
vendor’s one-fourth share. It was found that ' 
the vendor did not obtain possession of the half 
house in lieu of dower with the consent express 
or implied of her husband’s heirs. Held that all 
that the vendor could convey by the deed of sale 
was her rights and interests by inheritance from 
her husband, and not her right of dower. AU 
Mtihammad Khan v. Aziz-ut-lah Khan (/. L. 
R., 6 AIL, 50) and Aziz-uLlah Khan v. Ahmad 
Alt Khan (/. L. R., 7 AIL, 353) referred to. Held 
also that art. 91 and not art. 144 of schedule ii of 
the Limitation Act (XV of 1877) was applicable 
to the suit, Hazari Lai v. Jadaun Singh (L 
L. R., 5 AIL, 76) referred to. Ajuba Begam 
AND ANOTHER V. NAZIR AHMAD. 

[X -115 

(4.) — Occupany 

holding.] When a plaintifi sought to reco^ 
ver an ancestral occupancy holding from cer- 
tain persons who were in possession ostensibly 
as vendees of his paternal grandfather from 
whom he claimed. Held that he was not ob- 
liged first to obtain a declaration of the inva- 
lidity of the deed, in virtue of which the defen- 
dants had obtained possession, but that he was 
entitled to bring his suit irrespective of that 
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deed and that the period of limitation applicable 
to the suit was that prescribed by art. 144 of 
Act XV of 1S77. Murli z/. Brij Lal and 

OTHERS. 

[XII-26 

( 5 .) Gift— By 

tnsenstble personi] Per Straight, J., that a 
suit for possession of immoveable property 
by avoidance of a spurious deed of gift exe- 
cuted by a deceased person in favour of the 
defendant was governed by art. 144 and not by 
art. 91. 

Stuart, C. J., contra, Haeari Lal and 
OTHERS Z/.JaDAUN SiNGH AND ANTHER. 

[11-180 

( f5 .) Fraudu‘ 

lentil A Muhammadan who in October, 1875, 
executed a deed of gift of his property, under 
which possession was taken by the donees, died 
in June, 1885, never having taken ary steps to 
have the deed of gift set aside. In February, 1SS6, 
a suit was brought by his nephew, claiming a 
share in the donor’s estate by right of inheritance, 
and by having it declared that the deed was pro- 
cured from the donor by fraud and undue influ- 
ence, It was found that the plaintiff was aware of 
the existence of the deed soon after its execution ; 
and that if there were any facts entitling him 
to have it cancelled, those facts were known 
to him more than three years before the institu- 
tion of the suit. Held that the plaintiff had 
during the donor’s lifetime, no reversionory or ves- 
ted interest in the estate but a mere possibility 
of inheritance, and consequently the donor, when 
he executed the deed, had full disposing power 
•over his property, and the right which, at his 
death, accurred to the plaintiff came to the 
latter affected by the donor’s acts and disposi- 
tions ; and that as a suit by the donor to set 
aside the deed would, at the time of his death, 
be barred by art. 91 of the Limitation Act (XV 
of 1877), s^ich a suit was also barred against the 
plaintiff who claimed through him, the cancel- 
ment of the deed being a substantial and neces- 
sary incident of the claim, and the necessity 
which rested upon the piaintifi for obtaining 
such cancelment before he could dislodge the 
donees not being obviated by his choosing to 
call the suit one for possession of immoveable 
property. Abdid Wahid Khan v, Nuran Bibi 
(L. R,^ L A. 9i) and Jagadamba Choud ha- 
rain V. Dakhma Mohun (Z. R. 1^ /. A, 84) re- 
ferred to, Hason Ali and others V, Na2o and 

ANOTHER. 

[IX-109 

(7). Invalid for 

want' of possessionI\ One of the heirs of a de- 
ceased Muhammadan sued for her share, under the 
Muhammadan Law, of the estate of the deceas- 
ed and to set aside a gift of his estate by the de- 
*ceased as invalid under that law, by reason that 


ACT XF OF 1877, Art continued.) 
possession of the property transferred by the gift 
had not been di>Iivered by the donor to the donee. 
Held that, because the suit was brought within 
three years from the date of the gift, it did not 
necessarily follow that the suit was barred by 
art 91 of the Limitation Act, 1877, inasmuch 
the plaintiffs title to impeach the gift could only 
accrue from the moment when, by receipt of 
possession, the gift had become operative by 
law. Meda Bibi v, Chhedi and others, 

[rY-34 

{8). — .] This 

was a suit by the heirs-at-law of ^ deceased 
ppson for the possession of the property left by 
him, and for the cancellation of a deed of gift 
made in favor of the defendant on the ground 
that the gift not having been accompanied 
with possession was invalid. The Courts below 
have found that possession never passed to the 
defendants. Held that on this finding which 
can not be disturbed in second appeal the title 
by gift fails. Held further that the limitation 
applicable to the suit was that of twelve and 
not that mentioned in No. 91 of the Limitation 
Act. Sarajul Haq and another v, Khadim 
Husain and another. 

[IV-00 

(9), Mortgage 

by judgment-debtor before auction-sale The 
purchasers at a sale in execution of decree 
of land sued to set aside an instrument 
of usufructuary mortgage of the land exe- 
cuted by the judgment - debtor before the 
sale, and for possession of the land, alleging 
that the mortgage was fraudulent and collusive. 
Held that, as the main and substantial relief 
sought was the recovery of possession of im- 
moveable property from persons trespassing on 
it under the title of a fictitious mortgage, and the 
declaration of the invalidity of the defendant’s 
pretentions was no more than an incidental 
step in the assertion of the plaintiff’s title and 
right 10 possession, the limitation of twelve 
years was applicable to the suit. Twangar 
Ali V. Kiira Mai ( L L, R., 3 All., 394. 
Jaipal Singh v, Mata Bakksh ( W. A'. 
1882, p. 173;) Sohha Pandey v. Sahodra 
Bibi, (/. Z. R.y 5 AIL, 322 Ra 7 nausar Pandey 
V. Raghubar Jaii ( I. Z. R,, 5 All. 490^ ; Uma 
Sha 7 ikarv,Kalka Prasad (I.L.R., 6 AIL, 75; 
and the judgment of Straight, J . in Hazari Lal 
V. Jadatin Singh (I. L, R., $ AIL, 76 j followed, 
Bhawani Prasad v. Bisashar Prasad ( L L. R. 
3 AlLy 846; and Asghar Ali v. Muhammad 
Zain-ul-abdin {LL.R., S AIL, 573). distinguish- 
ed. IKRAM Singh and another Intizam 
Ali and others. 

[IV-73 

(jo.) — Mort- 

gage by judgmenidebtor before auction salel. 
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The purchasers of property sold in execution of 
a decree, having been resiste(f in obtaining 
possession of the property by a person claim- 
ing under a mortgage from the judgment- 
debtor, sued for possession, by avoidance of the 
mortgage, alleging that the same was collusive 
and fraudulent. The plaintiffs did not ask for 
the cancellation or setting aside of the instru- 
ment of mortgage. Held that the law of limita- 
tion governing the suit was not art. 91 or 95 of 
the Limitation Act, but art. 138. Hazari Lai 
V. Jadaun Singh {J. L. R.i $ All., 76) ; Ram- 
ausar Pa?idey v, Raghubarjati (/, Z.i?., 5 All,^ 
490); Sobha Pandey v. Sa/zodhra (/. A. i?., 5 
All., 322)»^nd Raj Bahadzir Singh v. Acha77ibit 
Lai (Z. R,, 6 hid^ App.', no) referred to. Uma 
Shankar and another v. Kalka Prasad and 

ANOTHER, 

[ 111-212 

by judg7nent debtor before ancti07t sale.] A 
brought a suit against B and C on a mortgage 
bond, obtained a decree, brought the mortgaged 
property to sale and bought it himself. But 
when he endeavoured to obtain possession he 
was resisted by 0, who claimed the property 
under a lease granted by B and C. A then 
brought this suit for possession of the immove- 
able property and for cancellation of the ficti- 
tious lease. Held that as the main object of 
the suit was to obtain possession and the 
second relief claimed was merely incidental 
thereto the limitation applicable was that of 
twelve years and not that of three years. 
Banwari Lal V . Bhagwan Din. 

[IV-88 

(i2,) — For 

cancellation of a 7nortgage.'] The plaintiff, 
alleging that he was the proprietor of certain 
land, that defendant No. 2 had wrongfully and 
fraudulently mortgaged it to defendant No. i ; 
and that defendant No. i had applied for forA 
closure of the mortgage, and notice of fore- 
closure had issued ; claimed “ that, the mortgage- 
deed being set aside, the land be protected from 
the illegal foreclosure, by cancelment of the 
foreclosure proceedings.^' ^/>/^tliat the suit was 
not strictly one for the cancelment or setting 
aside of an instrument to which the limitation 
in No. 91, sch, ii. of the Limitation Act, 1877, 
would apply, (which relates to suits of the 
nature of those referred to in s. 39 of the Spe- 
cific Relief Act), but rather one for a declara- 
tory decree. Sobha Pandey v. Sabodhra 
Bibi. 

[III-49 

( 13 ). Far 

cancellaUo7i of lease.] B^ P, and G sued to 
cancel a lease of certain land on the ground 
that the lessor was not competent to grant 
the same, the defendants being the lessor 
and the lessee. The lessee’s defence to the 
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suit was that the lease had been executed 
with Bs knowledge, who caused it to be attested 
and registered ; that it was recognized and adopt- 
ed by P and < 7 , who allowed the lessee to take 
possession of such land and had accepted rent 
from him in respect thereof ; that under those 
circumstances the plaintiffs were estopped from 
denying the lessors competency to grant the 
lease ; and that the suit was barred by limitation, 
as more than three years had elapsed from the 
date of the lease. The lower appellate Court 
affirmecLthe decree of the Court of first instance 
in the favor of the plaintiffs on the ground that 
the lessee was aware that the lessor was not 
competent to grant thejease. Held, on second 
appeal by the lessee, that the limitation appli- 
cable to the suit was to be found in No. 91, sell, 
ii, of Act No. XV of 1877, and not No. 114, that 
last article referring to the recission of contracts 
as between promisors and promisees, and not 
to suits by third parties to have an instrument 
cancelled or set aside ; and that, as regards B, 
inasmuch as the existence of the lease became 
known to him at the time of its execution^ and 
three years from that time had expired, the suit 
was barred by limitation. The proper issues 
as between P and G and the lessee framed and 
remitted for trial. Bhawani Prasad Singh 
V . Bisheshar Prasad and others. 

[ 1-96 

(I-j). Knowledge.] K, to whom B 

had given a usufructuary mortgage of certain 
land, promising to put him in possession, sued 
B for the mortgage-money, B having failed 
to put him in possession. This suit was institu- 
ted on the 22iid November, 1S75. Gn the 25th of 
the same month K, learning iliat B was about to 
dispose of his property, caused a notice to issue 
to him directing him not to transfer any of hi.s 
property. This notice was served on B on the 
29lh November. On the ist December, 1875, B 
transferred certain land to T by way of sale. 
Ks suit was dismissed by the lower Courts, 
but the High Court, on the 7tli August, 1876, gave 
him a decree. Certain property belonging to B 
was sold in execution of this decree, but the 
sale-proceeds were not sufficient to satisfy the 
amount due on the decree. K thereupon, on 
the ist July, 1S79, sued T to cancel the convey- 
ance to him by B on the ground that it was frau- 
dulent and without consideration. Held that 
the words in No, 91, sch. ii, Act XV of 1877, 
“ when the facts entitling the plaintift to have 
the instrument cancelled or set aside became 
known to him,” must be construed to mean 
‘Hvhen, having knowledge of such facts, a 
cause of action has accrued to him, and he is 
in a position to maintain a suit,” and consequetly 
the period of limitation for /sT,? suit began to run, 
not merely when he had knowledge of the frau- 
dulent character of the conveyance to T, but 
when, having such knowledge, it had become 
apparent to him that there was no other proper- 
ty than that conveyed to T available for the 
realization of the unsatisfied balance of his 
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decree, and the suit was within time. Tewaic- 
GiR Ali V . Kura Mal, 

[1-2 

(15) P'or declaration that land in stilt 

was 7ioi mortgaged to defetidatiti] This was a 
suit for a declaration that certain plots of land 
were not mortgaged to the defendants and to 
recover possession of certain other plots, on the 
allegation that the defendants alleged them- 
selves to be mortgagees of the former and that 
they have dispossessed plaintiffs from the latter. 
The lower Courts held that the suit vvafe barred 
by art. 91, Limitation Act inasmuch as the 
object of the suit was to cancel the instrument 
of mortgage by virtue of which the defendants 
claimed to be mortgagees. Held that the suit 
was not barred in respect of either of the two 
reliefs claimed. Jaipal Singh and another 
• V , Mata Bakhsh and another. 

[11-173 

U) Art ^Q.~gFor possession of inmioveable 
properly ly avo^diitice of insfrunie 7 tt — Fraud ti- 
letti decree.} Z and his three minor sons were 
joint owners of a village. This Z hypothecated 
by deed of simple mortgage to /. Subsequently Z \ 
executed another deed ol mortgage to J, part of j 
the consideration whereof was the cancellation ’ 
of the former bond, which w^as paid oh' and 
extinguished accordingly. /, however, fraudu- 
lently cruA'ed it to appear from the novating 
document mat the former mortgage was still 
aliye, and, after the death of A', put the bond in 
suit against Zs widow who, being ignorant of 
the fi-aud confessed judgment as guardian of her 
minor son'?. The entire rights and interests of 
Z's heirs n ere sold in execution of the decree so 
obtained by/.,^ Subsequently the fraud was dis- 
♦ covered, and Z's sons brought a suit to set aside 
the execution sale, and to recover possession 
of the property first mortgaged. In regard to three- 
fourths of this property, they prayed that “ pos- 
session might be awarded to them by establish- 
ment of their right and share, by amendment of 
the revenue papers.” In regard to the remaining 
one-fourth they prayed for possession ** by right 
of inheritance to Z^ ” by cancelment of the 
execution sale, and of the fraudulent decree. 
They further alleged that they had first be- 
come aware of the fraud upon the day when 
they obtained from the registration office a copy 
of the novating instrument in which the frau- 
dulent entries were contained. Held that the 
law of limitation applicable to the case was not 
that contained in art, 12, nor in art. 144, but that 
contained in art. 95 of sch. ii of the Limitation 
Act inasmuch as fraud vitiates all things, and 
prevents the application of any other law of li- 
mitation than that specially provided for relief 
IVom its confsequences. Held also, in reference 
to the terms of certain statements made by the 
plaintiffs pleader, from which the lower appellate 
Court had inferred that the plaintiffs must have 
become aware of the fraud at a date earlier than 
that alleged by them, that verbal admissions 
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made by the pleader of a party to a suit must be 
received witli caution, must be taken as a 
whole, and mu'^i not be unduly pressed. Held 
further, that the knowledge predicated by the 
terms of art. 95 of sch. ii of the Limitation Act 
is not mere suspicion, but such definite known 
ledge as enables the person defrauded to seek 
his'remedy in Court. Held, under the circum- 
stances of the present case, that the^ burden of 
proving such knowledge on the part of the plain- 
tiffs, prior to the date alleged by them, lay upon 
the defendants. Natha Singh and another 
V . JoDHA Singh and others. 

[IY -140 

( 2 ^^ Xq sel aside cottiprortilse a^td dec- 

reell Certain of the grantees of lands, granted 
for the maintenance of the grantees and 
fsupport of a mosque and other religious pur- 
poses, sued for the removal of the Superinten- 
dent of the property from his office. The par- 
I ties to this suit entered into a compromise 
I which made certain arrangements for the 
i management of the property, "and a decree was 
j made in accordance with the compromise. The 
grantees who were not parties to this suit then 
sued the grantees who were to set aside the com- 
promise and decree on the ground of fraud 
Held that the suit fell within the terms of No. 
95, Act XV of 1S77. Muhaivi&iad Bakhsh and 
O fHERS V . MuHAXMAD ALI AND ANOTHER. 

[III -40 

AFt;. S6.— Where certain members of a joint 
Hindu family partiiioned the family property 
amongst them in such a manner as to give* one 
member who was then a minor less than the 
share to which he was entitled, the minor’s 
uncle who purported to bind the minor in the 
matter of the partition not being the minor's 
natural guardian or in any waj?' entitled to deal 
with the minor’s property, and when such 
minor after attaining majority sued for the re- 
cov'ery of his full share : — //«'/£'/ that this was 
i hot a suit for relief on the ground of fraud or 
mistake, inasmuch as the panition could not 
under the circumstances affect in any way the 
rights of the minor. The suit was therefore not 
subject to the limitation of three years pres- 
cribed by arts. 95 and 96 of the second schedule 
of Act XV of 1877. Lal Bahadur Singh, v. 
SrspAL Singh and others, 

^ [xii-ei 

AFt. 97. — For money deposited by pre-cjyip* 
tor and zoitlidrawtt by vendee.} Pending an 
appeal from a decree for pre-emp^tion in respect 
of certain property conditional upon payment of 
Rs. 1595, the pre-emptor decree-holder in 
August, 1880, applied for possession of the pro- 
perty in execution of the decree, alleging pay- 
ment of the Rs. 1,595 to the judgment-debtors 
out of Court, and filing a receipt given by^ them 
for the money. This application was ultimately 
struck off. • In April iSSi, judgment was given 
in the appeal, increasing the amount to be paid 

18 
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by tbe decree-holder to Rs. 1,994. which was 
to be deposited in Court within a certain time. 
The decree-holder did not deposit the balance 
thus directed to be paid and the decree for 
possession of the property accordingly became 
I’oid, In 1882, the decree holder assigned to K 
his right to recover from the judgment-debtors 
the sumof Rs. 1595 which he had paid to them 
in August, 1880. Ill December, 1880, K sued 
the judgment-debtors for recovery of the Rs. 
t»59S with interest, Held that No. 62 of the 
Limitation Act did not govern the suit, but that 
No. 97 and, if not, No. 120 would apply, and the 
suit was therefore not barred by limitation. Koji 
Ram V, ISHAR Das aisd another, 

[VI-95 

(1) . Art. ^B^Confribuizonl] Where the owner 
of two villages, sold under a decree obtained 
upon a mortgage, claimed contribution propor- 
tionably against the owners of the other pro- 
perties included in the mortgage. Held that 
the suit w’-as governed by art. 132 and not art. 
99. Ibn Hasan and another v. Ramdai and 

OTHERS. 

[X-8I 

(2) Held that the period of 

limitation prescribed for suits for contribution 
was three years and not that provided by art. 120 
(six years) in cases in which no period of limita- 
tion is prescribed. Poweli. Powell. 

[VII-128 

Art. 103.—A mere demand without refusal 
is not sufficient to start the period of limi- 
tation for a suit by a Muhammadan for exe- 
gible doiver, provided for by art. 203, sch. ii, of 
the Limitation Act (XV of 1877}. The period be- 
gins to run when there has been a definite de- 
mand and a definite refusal. The plaintifi in a 
suit for doiver, vtfiich was instituted on the 
26th May, 18S6, and in \vhich it did not appear 
whether the dower was " prompt ” or “ deferred,"' 
alleged in her plaint that the defendant (her 
husband) had definitely refused to pay the dower 
on the 28th June, I885. There was no evidence 
as to the date of demand or of refusal Held 
that in the absence of proof to the contrary, the 
dower must be taken to be prompt ; that art. 103, 
sch., ii of the Limitation Act therefore applied ; 
that the defendant, if lie desired to raise the 
plea of limitation, was- bound to allege and prove 
the date on which he finally refused to pay the 
dower ; and that, as he had not done so, and 
the allegation of the plaint on this point stood 
uncontradicted, the suit must be held not barred 
by limitation. Abdid Kadlr v. SaUma \h L, 
i?., 8 AIL, 149) and Ranee Khajooroonmssa v 
Mirza Saijoolla Khan {1% L.R., 306) referred 

to. Amir Ali v. Jan Brsi. 

[IX-122. 

Art. 106.— Fo?' account.} T, B, R and IV, 
the owners of a certain estate in equal shares, in 


ACT XV OF 1877, Art 
1863 entered Into a partnership for “ the cultiva- 
tion of tea and other products” upon such estate. 

In 2864, H B, and i joined the firm. In iSyo, 

H died ; and in 2871 T purchased his share and 
those of E and 7, and in 1873 c?f 7?. In 1875, E 
gave the D. and L. Bank a mortgage on such 
estate as security for the repayment of money 
which he had borrowed from the Bank ostensib- 
ly for the purposes of the estate. Tne Bank, 
obtained a decree against him personally for the 
money, in execution of which his rights and in- 
terests in the estate were put up for sale on the 
20th Juiirs, 1877, and were purchased by the Bank 
which obtained possession of the estate in Au- 
gust, 1877. In August, 2879, B and W’s execu- 
tor sued T and the Bank claiming a declaration 
that they were or had been partners with 7 ' in 
the estate; that if the partnerships should be 
held to be subsisting, it might be dessolved, or 
that if it had ceased to exist, the date of its 
termination might be fixed; and that in either 
event liquidator might be appointed to take an 
account, and after realizing assets and discharg- 
ing liabilities,^ might be ordered to pay them 
each one-third of such balance as remaiued. 
Held that the period of limitation applicab’.e to 
the suit w'as that provided in art. 120 and not 
art. 106 of Act XV of 1877 ; but that in either 
case the suit was within time, as the patnership 
was dissolved, and consequently time began to 
run not from the death of 77, or i lie purchases 
by T of his share or those of £ and 7 in 1871, 
or of 7? in 1873, in August, 1877, when the 
defendant Bank took possession ot the partner- 
ship property. Harrison and another v. The 
Delhi and London Bank and another. 

[II-S7 

Art. 109 . ---Held that the period of limitation 
prescribed by art. 109, sch. ii, of Act XV of 1877, ^ 
begins to run from the date piofits are received, 
LaCHMA V. JlWAK SaHAI A.MD OTHERS, 

[ITS 

Art. lll.—Held that a suit by a vendor of 
immoveable property to enforce his lien for un- 
paid purchase-money was governed by art. lit 
of Act XV of 1877. Baldeo Prasad v. Jit Singh 

AND OTHERS. 

[XI-I30 

(1). Art. llS.—Bor specific performance-- 
Contract of mortgage — Possession.} Xf gave a 
mortgage of his share to B with a promise to give 
the mortgagees possession over the property. Ke 
subsequently sold the share to C. This was a 
suit by B against A and C for possession as 
promised. Held that though it was a suit with- 
in art. 113 of the limitation Act (for specific per- 
formance of contract) it was none the less a suit 
within the meaning of art. 135 of the same Act. 
Twelve years Limitation was therefore available 
to the plaintiff, Gopal Rao v, Baji Lal and 

ANOTHER, 


[IVT2S 
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AGT XV OF 1877. Art IIS (continued,} 

( 2 .) Co 7 itract of 

sale.] A contract was made for the sale of cer- 
tain immoveable property, in the event of the 
vendor obtaining a decree establishing his title 
to the property, in a suit which had been brought 
for that purpose. The vendor obtained such 
decree in that suit. The pui-.''haser subse- 
quently brought a suit “to ha : a sale-deed 
executed and completed ” and .'or possession 
of the property. It was contended that the 
iirnitation applicable to the suit was that pro- 
vided by art. 144 of the Limitation Act, 1877, 
and not art. 113. Held that the suit wa*^ essen- 
tially one for speciiic performance of contract, 
and the limitation applicable was art. 113. 
The contention that, so *far as the suit was for 
ossession of immoveable property, it should 
e goi’erned b}^ art. 144 was invalid. The right 
to possession sprang out of the contract of sale, 
and the relief by giving possession was com- 
prised in the relief by specific performance of the 
contract of sale, and could not be governed in 
this suit by any but art. 1 13. But assuming the ' 
suit might, so far as limitation was concerned, be 
entertained, still as the right to possession was 
dependent on the contract of sale, if the suit 
could not be maintained for specific performance 
of the contract, it could not be maintained for 
possession of the property sold under the con- 
tract. Mohiuddin Ahmad Khan v. Majlis Rai 

AND OTHERS. 

[IF-42 

(3.) Cause of 

action.] In 1S71 the plaintiffs and the defen- 
dants executed a deed whereby they effect- 
ed an exchange of certain lands, and each 
party agreed to resist by legal process or 
oy bringing an action any claim or inter- 
^ference with the other in respect of the pro- 
perty exchanged, and to bear the costs wdiich 
might be incurred in such legal proceedings 
in certain proportions, and that if as a re- 
sult of such proceedings either of the parties 
were deprived of the lands exchanged or any 
part of them, the other should make it up out 
of certain of his own land. In 1S81, the plaintiffs I 
brought an action against a third party who 
claimed title to some of the exchanged lands, 
and joined the defendants as defendants, the 
latter admitting the plaintiffs title. The plain- 
tiffs were defeated in that suit in 1SS2. In 1S83 
(within three years from the time the defen- 
dants refused to give them other iandb they sued 
on the deed of 1871 to have the exchange therein 
provided for carried out. Held by the Full 
Bench that the cause of action arose in 1882, 
when there was a loss to the plaintiffs in the 
sense contemplated in the deed, and the defen- 
dants were called upon specifically to perform 
their covenant, and that the present suit having 
been brought within three * years after their 
refusal to perform it, was within the time fixed 
by art. 113, sch. ii of the Limitataion Act (XV of 
1^7}, Hari Tiwariand others z/.Raghunath 
Tjwari and another, 

. [Yin-2^4 


I ACT XV OF 1877, Art ilS (continued.) 

; (4.)-- Mutation of 

na??ies.] In A sold his property to B under 
a registered sale deed which gave B legal posses- 
sion of the property. But soon after a difficulty 
arose as toy.he mutation of names, A ScLying 
; that part of the consideration had not been 
paid. In iSS5, B brought i.iis suit to assert his 
proprietary right in the estate making the 
dakhil kharij resistance his cause of action. 
Held that the suit was not governed by art. 113, 
Kalu and another z/. Kishori and another. 

I [VI-86 

( 5 .) Awa^di] 

A suit for the recovery of a balance of money due 
under the terms of an award, being virtually a 
suit for the specific enforcement of the award, is, 
by reason of section 30 of the Specific Relief Act, 
i877, subject to the limitation prescribed by art. 
113 of sen. ii of the Indian Limitation Act, 1877, 
Su \ho Bibiv. Ra?7isukk Das (/, L. /?., 5 All.., 263) 
followed. Raghubar Dial v Madan Mohan 
Lal. 

[XIII-i79 

SuKHO Bib I v. Ramsukh Das. 

[III-16 

(6.) Held 

that an award on an arbitration for the division 
of the property of a deceased person amongst 
his heirs, by which award it was provided that 
certain specified persons amongst the heirs 
should become liable for the payment of a certain 
specified debt due by the deceased, did not 
give the creditor a fresh cause of action based on 
the award for the recovery of such debt, but at 
most a fresh starting point for limitation in res- 
pect of a suit to recover it. Sukho Bihi v. 
Raftisukh Das (/. L. R.y 5 AIL, 263) and Raghze- 
bar Dial v. Madari Moha7i Lal (/. L. A,, x6 
All.., 3) referred to and distinguished. Gopal 
Lalji and another V. Raman Lalji. 

[XVII-i44 

’Art- 114. — Held that art. 114 of Act XV of 
1S77 applies to cases for the revision of con- 
tracts as between promissors and promissees and 
not to suits by third parties to have an instru- 
ment cancelled or set aside. Bhawani Prasad 
V, Bisheshar Prasad and others. 

[1-95 

(i.) Art. 115. Co7ttmHi7ig breach,] 

See s. 2 Si 1^0. (B), -» 

^2) . Jmplied co7itract — Co7npe7tsation 

for marrying widow}] This was a reference 
from the 'Court of Small Causes at Ajmere. The 
plaintiff sued the defendant for compensation 
payable by him in consequence of his having 
married the plaintiff s deceased brother's widow. 
He founded his claim on a custom prevailing 
among the fats of Ajmere, under which it was 
incumbent on any person of that caste who 
married a widow to recoup the expenses in- 
curred by her deceased husbands family in 
respect of her marriage with her deceased hus- 
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ACT XY OY 1S77, Art. , 

band. The question of law referred was whe- j 
ther the limitation applicable to^such a suit was j 
that provided by art. 115 or by art. 120, sch. ii., i 
Act XV of 1S77. The Court held that the effect 1 
of such a custom, being to create an implied j 
obligation in the nature of a contract, such a^suit ! 
was governed by art. 115, sch ii, Act XV, of 
1877. Madho V. Sheo Bakhsh. 

[1-7 

Arts. 115 and 116.— Where a mortgagor by 
conditional sale failed to fulfil a covenant that 
the conditional vendee should during the term 
of the mortgage have possession of the mort- 
gaged propert}?" and take the profits in lieu of 
interest. Held that this was not a case of “ suc- 
cessive breaches” within the meaning of arts, 
ns and 116. Mansab All v, Gulab Ckand (IV. 
jV., 1887,/. 292 j referred to. Balgobind DaS 
v. Barkat Ali and another. 

[VIII-15 

Mansab Ali v, Gulab Chand. 

[VII-292 

Art. 116.— Vendor and vendee covenant to 
refimd purchase money f\ 

(1) . See art. 65, No. (i) and (2). 

(2) . Catise of action.^ Where in a 

usufructuary mortgage it was covenanted that 
if the mortgagee was not given possession he 
should have a right to obtain the sale of the 
mortgaged property, the mortgage debt mean- 
v.diile being payable on a certain specified date, 
it was held that in respect of an application 
under s. 90 of Act No. IV of 18S2, the mortgaged 
property having been sold under the above- 
meniioned covenant and proving insufficient to 
satisfy the debt, limitation began to run from 
the breach of the covenant to pay on due date 
and not from the breach of the covenant to put 
the mortgagee in possession. Sheo Charan 
Singh v, Lalti Mal. 

[XVI-i07 

(3) . Cofnpensaiion — Money under a regis- 
tered bond?\ Held following Husam All Khan 
V. Hafiz All Khan (/. L. i?., 3 AIL^ 600), that a 
suit oh a registered bond for the payment of 
money, which has not been paid on the due 
date, is a suit for compensation for the breach 
of a contract in writing registered, and therefore 
the limitation applicable to such a suit is that 
provided by No. 116^ sch.ii, ofthe limitation Act. 
The principle on uffiich the ruling that a suit on 
a bond which has not been paid on the due 
date is a suit for compensation explained by 
Stuart, C.J., BXiA Hobocoomar Mukhopadhaya 
V. Szree Mullick (/, Z, 6 Calc..., 94! referred 
to. Khunni V. Nasiruddin Ahmad. ‘ 

[1-159 

Gokal V, Raghu and others. 

m-ii 

(4) .*-—-^ Interest by way of dama- 

ges. \ Held that a suit for the recovery of interest 


ACT XV OF 1877, Art. ll6.-(coniinnea\) 
in the wa}^ of damages for the non-payment on 
the due dale of money under a registered bond 
is governed by Art. I fd. Bhagwant Singh v, 
Daryao SingTi and others. 

[IX-165 

Mathura Das and another v. Bhawani 
Ghulam Pal, 

[XI .126 

hiUrcst under Act 

XXX II of 1S39.] Art. 1 16 of Act XV of 1877 
applies to a claim to have interest allowed under 
Act No. XXXU of 1839111 respect of the non- 
payment on the due dale of the money due under 
a registered mortgage-deed, if the suit is not 
brought within six years of the breach of con- 
tract. Narindra Bahadur Pal v. KHADI^5 
Husain and others. 

[XV-12B 

(6). Unpaid portion of 

mo7ig age-money ] A suit by a mortgagor to re- 
cover money due on a registered mortgage- deed^ 
together with damages for non-payment, is not a 
suit to which the period of limitation prescribed 
I b}^ the Limitation Act (XV of 1877), sch. ii, Act 
113 (for specific performance of a contract), is 
applicable. The period of limitation applicable 
to such a suit is that prescribed b}" art 116 of 
sch. ii of the said Act (for compensation for the 
breach of a contract in writing registered) ; and 
the time from which limitation will run against 
the mortgagor is, in the absence of any specific 
provision to the contrary, the date of the execu* 
tion of the mortgage-deed. Gauri Shanhar v, 
Sw;u, (I.L. 3 Ally 276 j / Husain Ali Khan 

V. Hafiz Alt Khati {/. L. K., 3 All., 600 ); X’obo- 
coomar Mookhopadhayav. Siru Mullick (/. Z. 
i?.,6 94) / Vythilmga Filial v, Thefchana^ 

Murtl Filial (Z Z. R., 3 Mad., 76), atid Ganesh 
Krishn v. Madliavrav Raifji, (/, Z /f ., 6 Bom.^ 
75) referred to. Naubat .Singh and others v. 
Indar Singh and another. 

[XI-5 

(1) Art. 116.— For possession of Bnmove- 
able property and for declaration lhat adoption 
is invalid.'] The parties to the suit were Jats- 
The plaintiffs were claimants of the estate of 
one N. S. which was held by the defendant 
Jehangira as the adopted son of N. S., his 
paternal uncle. They alleged that they w'ere 
the next heirs, and that, as Jehangira was mar- 
ried before his adoption took place, that adop- 
tion was invalid. Both the lower courts agreed 
in dismissing the plaintiffs suit, holding that 
the adoption, which was evidenced by a regis- 
tered deed of the i6th December, 1874, was 
fully established. The plaintiffs then appealed 
to the High Court. Held that the appellants 
had failed to prove that the adoption was abso- 
lutely vicious and invalid ; and that they must 
be taken to have been aware of the adoption at 
the time it ’was made ; the suit was . therefore 
barred by Umitation under art. 118 of sch, ii of 
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A.GT XV OF 18 7, Art. 118— f conivnued.) 
the Limitation Act. Inda another v | 
Jehangira and other. 

[X-241 

(2) . J Art. 

nS of Act XV of 1877 applies only to suits 
where the relief claimed is purely for a decla- 
ration that an alleged adoption is invalid or 
never in fact took place. Such a suit is distinct 
from a suit for possession of property, and the 
latter kind of suit cannot be neld to be barred 
as a suit brought under art. 1 18, merely by reason 
of its raising a question of the validiry of an 
adoption, but is separately provided for by art. 
141. Basdeo V, Gopal. 

[VI-232 

Natthu Singh z/. Gulab Singh. 

[XV-36 

(3) . For daclaration that adoption is 

invalid and plahztiff is reve?'sionary hetri] 
la this suit the plaintiff prayed that a decla- 
ratory decree should be passed to the effect that 
one Kundon Singh was not the adopted son of 
Hardev (plaintiff's paternal uncle) ; that he had 
no right to the property of Hardev ; and that the 
plaintiffs were the reversionary heirs. Held 
that art. 1 18, Limitation Act, ■was applicable to 
such suit. Man Kuar and another v, Lach- 
MAN Singh and others. 

[VI-244 

(3.) .] On 

the death of a Hindu, who died on the 25th 
April, >863, leaving a widow and two daughters, 
the widow’ succeeded to his estate. But subse- 
quently, in 1S66 she applied to the Collector to 
have the name of 5 iV, the adopted son of her 
^ husband, recorded in respect of the estate. F 
N’s name was accordingly recorded and he ob- 
tained actual possession over the property. On 
the 2nd July, 1879, the present suit was brought 
by the minor sons of one of the two daughters, 
who were born subsequently to the proceedings 
of the 2 1 St April, 1S66, against the widow and 
5 iV, for a declaration of their right to the 
estate of their maternal grand father, and to 
have the adoption set aside. The mother of 
the plaintifts died in 1877. The other daughter 
died childless. Held that the right to sue ac- 
crued to the mother of the plaintiffs, they being 
not then in existence either at the date of adop- 
tion, or in 1862, or in 1866, and the suit^having 
been brought more than twelve years after the 
latest date, it was barred by limitation. Under 
the circumstances of the case No. 118, sch. ii, of 
act XV of 1877, s. 2 of Act No. IX of 1871 
could not help the plaintiffs. Gopi Nath and 
OTHERS V. Sri Narain and another. 

[1-83 

(1) Art. 120 . — Suit for possession of trees 
and to set aside order of settlement officer. ^ 

See art,- 14, No. (i) 


ACT XV" OF 1877, Art. l20-->icontmued.} 

(2) For removal of trees planted 

on waste landl] 

See art, 32, Na (i). 

(•3^ For accomtt~\ 

See art. 61, No. (i), art. 62 No. (i) and art. 106. 

(4) hnplled contract. Compen- 

sation for refnarrying widow 

See art 115, No. (i)- 

^5^ For maintenance of posses- 

sion dy cancel me7it of sale ly a co-share rl\ 

See art. 91, No. 'i). 

(fj) — Preemption' Rival pre- 

emptorst] 

See art. 10, No. (9). 

(7)—-— Mutation in pursuance of 

agree 7 ne 7 ii to sell.'] 

See art 10, No. (10), 

( 8) Pre-?7i orfgage, ] 

See art 10, No. (8). 

(9) Period fro7n which time be- - 

gms to ru7i. Where a mortgage by conditional 
sale has been duly foreclosed in accordance with 
the procedure laid down in ss, 7 and 8 of 
Regulation XVII of 1806 and at the expiration 
of the year of grace any portion of the mortgage- 
money remains unpaid the title of the condi- 
tional vendee becomes absolute on the expira- 
I tion of such year of grace. Where therefore 
under the circumstances above-mentioned a suit 
is brought for pre-emption of the mortgaged 
property, the plaintiff’s right accrues and limita- 
tion will begin to run against the expiration of 
,the year of grace. P'oi'bes v, A 77 ies 7 ' 007 zissa 
Begutn (10 Moo. /. A. 340J distinguished. Rai 
Sudd in Cko’wdh7y v. Khoda Nezvaz Chozvdhry 
fj2. C. L. R i 479);/^^' Ka-ran Rai v, Ga7iga 
Dha7i Rai (/. L. All- 175) ; Moon shoe Sytid 
Ameer All v. Bhabo Sooztduree Debia (6. IV, 
i?., C. R.f 116) ; Mohimt A joodhy a pooree v. So- 
hu7t Lai (7, W. R.f C. R. 428) ] feorakktm Singh 
V, Hookufn Si7zgh (iV. W P., H. C. Rep. 1S68, 
358) ; Buddree L)oss v. D^irga Pershad (N, VV. 
P.y H, C. Rep-t iS'jQ, 2S4) ; Musa77imat Tata 
Ktmwar V. Maztgfi Meea (6 B. L. R., App., 

1 14) ; Hza7i Ram v. Shaftkar Dial (/. Z. A., 3 
AIL 770) ; Tawakhul Rai v. LacJmiaftRai (/. Z. 
i?., 6 AIL 344) a7id A-jaib Nath v. Macliura Pi'a- 
sad {I. Z. R\, II AIL 164; referred to. Prag 
Chaubeyv. Bhajazt Chaudh/H (/. Z. P., 4 ^IL 
291): Rasik Lai v. Gajraj Singh (I. Z. R. 4 
^//.'4i4) and Udit Singh v. Padat^ath Suigh 
(/. Z. P., S AIL 54) overruled. Ali Abbas 

AND ANOTHER V, KaLKA PRASAD. 


[xii-ioa 
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(10), -Contribuiion ] Held that the 

period of limitation prescribed for suits for con- 
tribution was that provided art. 99 and not 
that provided by art. S20. Powell v. Powell. 

[VII-128 

(]l). Por restihition of conjugal 

rightsl] Held that art. 120 read with s. 23 of Act 
Xv of 1877, was applicable to suits between 
Hindus for the restitution of conjugal rights or 
for the recovery of a wife who has deserted her 
husband. Binda v. Kaunsilia and another. 

[XI-18 

(12) . To enforce fled^e,^ Where a 

plaintiff who had lent money on the security of 
moveable property sued to recover the money 
both by sale of the property pledged and also 
asked fora decree personally against the defen- 
dant should the amount realized by the sale 
prove insufficient, it was held that, so far as 
the plaint prayed for a decree against the defen- 
dant personally, art, 57 was applicable ; but, so 
far as the plaintiff sough to enforce _ his charge 
against the property pledged, the suit fell within 
art. 120. Nim Chand Baboo v. Jagabundhu 
Chose (/. Z. B. 2 Cal. 21) followed. Madan 
Mohan Lal and another v. Kanhai Lal. 

[XV-46 

(13) . ' ^SuH against Muhammadan wi- 

dow for money reaU 2 edl\ Held that a suit 
brought by the other heirs to recover from the 
widow of a deceased Muhammadan a sum of 
money said to have been realized by her on 
account of a mortgage debt due to her deceased 
husband was a suit to which the limitation ap- 
plicable was that prescribed by art. 120 of Act 
aV of 1877. Mahomed Riasat AH v. Hasin 
Banu (L L. R., 21 Calc., I 57 > 1 ; Sithamma v. 
Narayan (L L. R ^ 12 Mad. 487 j and Kimdun 
Lal V. Bansidkar (I. Z. R. 3 AIL 170^ referred 
to, Umar Daraz Ali Khan and others v. 
WiLAYAT Ali Khan and anothor. 

[XYII-34' 

( 34 ). To enforce huq4-chaharuml\ 

Held that the limitation applicable to a suit by a 
samindar to recover ^Haq-i-Chaharum*' alleged 
to be payable to him by custom on the sale of a 
house was that prescribed by art. 120 of the 
second schedule of the Indian Limitation Act, 
1877, and not that prescribed by art. 62. Kirath 
Ckand V. Ganesh Prasad (I. L. R., 2 All.^S^J 
approved. Nanku v. The Board of Revenue 
fortheN.-W. P (LL. R. \ AIL 444 j referred 
to. Raghunath Prasad v. Girdhari Das 
{Weekly Notes ^ 1S93, P. 65 j dissented from. 
Sham Chand and others v. Bahadur Ufa- 

DHIA, 

XVI-140. 

( 15 ) py vendor of immoveable property 

for unpaid purchase-money or the property, 1 
S B sold tQ B P his interest in certain pro- 


OF CASES. C 268 ) 

ACT XV OF 1877, Art. 120. continued, j 
perty then in the possession of two person as 
usufructuary mortgagees. The vendee obtained 
mutation of names in his favour, but omitted to 
pay the purchase-money. The representatives 
of the vendor subsequently sued the vendee for 
possession of the property on payment of the 
sale-consideration. The prayer of their plaint 
was as follows That the plaintiffs maybe 
put in possession of the equity of redemption 
of the 20 biswa mahal No. i in mauzah rura- 
yan, par^anah Tilhar, assessed at Rs. 1,120 five 
times of which is Rs. 5,600, and valued at 
Rs. 10,500, subject to the mortgage-debt, by 
invalidation of mutation proceeding taken on 
the petition for mutation of names filed by 
Musammat Maha Kuar, widow of Suburn Singh, 
on 2ist July, 1881, and by ejectment and 
declaration of want of right of the defendant 
owing to his non-payment of the sale-considera- 
tion mentioned in the aforesaid deed of sale. 
If the defendant wish to give effect to the sale 
he may be ordered to pay to the plaintiffs the sale- 
consideration, Rs. 10,500, with future interest- 
otherwise the sale to the defendant may be de- 
clared inoperative claim valued at Rs. 10,500, 
the consideration mentioned in the sale-deed 
and the value of the property." The sale was 
made on the 27th July, 1878, and the suit was 
brought on the 15th March, 1889. Held that 
the suit was barred by limitation ; if it was for 
cancellation of the sale-deed by No. 91 of sch. ii, 
of the Limitation Act ; if it was for specifie per- 
formance by No. 1 13 ; if it was a suit by a ven- 
dor of immoveable property to enforce his lien 
for unpaid purchase-money by No. 1 1 1, assuming 
the object of the sale to be immoveable property : 
while if the object of the sale were not immove- 
able property the suit would be barred under 
No. 120. Baldeo Prasad v. Jit Singh and 
OTHERS. 

[XI-ISD 

( 16 ) . — For money m the bonds of a trus- 
tee.'] One A P having certain moneys lying 
at his credit in Calcutta empowered A L to receive 
the same and hold them on his behalf. A P 
died at Moradabad, and subsequently to his 
death the said moneys, wffiich remained in the 
hands of A Z, were attached by one of the 
creditors of .4 P in execution of a decree. The 
decree-holder sold his rights under the decree 
in respect of the moneys in the hands of Z 
to the plaintiffs, who sued to obtain the same 
from A L. Held that the period of limitation 
applicable to such a suit was that prescribed 
by Art. 120 of the sch ii of the Indian Limitation 
Act (Act. XV of 1877.) Gurudas Pyne v. Ram 
Narain Sahu ( I. L. A., 10 Calc^ 860 J referred to. 
Chand Mal and another v, Angan Lal. 

[XI-130 

( 17 ) , For recovery of monev deposited 

in Court by a pre-emptor and withdrawn by the 
vendee.] "Held that a suit by the assignee of 
a pre-emptor for the recovery of money deposit- 
ea in Court by the pre-emptor, and withdrawn 



{ *69 ) 


DIGEST OF CASES 


{ m } 


ACT XV OF 1877, Art \% 0 .-( continued. ) 

by the vendee, was goveaned by Act. 97 or 120 
and not by Art. 62. Koji Ram v, Ish-ar Das 
AND ANOTHER. 

[VI -95 

{ 1 s). F'oy declaration of right 

to and possession of immoveable propertyl\ A 
suit for a declaration of right to and of actual 
ossession in immoveable property is governed 
y the limitation prescribed by art. 120 of the 
second schedule to the Indian Limitation Act 
1877. Moiu Bin Patlaji v. Gopal Bm Satu (/. 

Z. 2 Bom. 120); Durga v. Haidar All (/. Z, 

7 All , 167); Bhikaji Baji v. Pa 7 tdti{I,L, 
ig Bo?n* 43) and Mahommed Riasat All v. 
Hasln Bami (/. Z, R* 21 Calc* 157) referred to. 
The judgment of Oldfield J . in Debt Prasad v. 
/afar Ali (/. Z- i?., 3 40) not followed. 

Francis Legge v. Rambaran Singh and an- 
other. 

[xvn-i 93 

(I). Alienatio 7 t*\] Held that 

the action of a Hindu widow in causing a collu- 
sive suit to be brought against her and confess- 
ing judgment therein whereby the plaintiff in 
that suit got a decree for possession of property 
of which the widow was in possession holding 
a Hindu widow’s estate, was an “ alienation^' 
of such property within the meaning of article 
125 of the second schedule of Act No. XV of 
1S77. Sheo Singh and others v. Jeoni and 

OTHERS. 

[XVII -141 

(2}. .] A hypothecation of 

immoveable property is an “ alienation" within 
the meaning of art. 125, sch. ii, of the Limita- 
tion Act CXV of 1877). Gulab Singh v. Lachho 
Kuer and others. 

[X -184 

(3) , Hindu widow— -Mortgage — Sale— 

Declaratoiy suiti\ A Hindu widow having a 
widow’s estate in certain immoveable property 
mortgaged that property by a simple mortgage. 
More than twelve years after the date of the 
mortgage the mortgagee sued on it and ulti- 
mately brought the mortgaged property to sale. 
The daughters of the mortgagor then brought a 
suit for a declaration, that the sale affected only 
the life interest of the widow. Held that the 
suit was barred by limitation. Jaggi v, Prithi 
Pal and others. 

[XIV -134 

ATfe. 126 . — Alienation by widow — Compro- 
mise,’] The plaintiff claimed possession of two 
villages alleging that her father in his life-time 
had given them to her elder sister and her hus- 
band and had put the donees in possession, and 
that after her father’s death his widows the do- 
nees and the plaintiff had arrived at a compromise 
whereby the plaintiff was to have the two vil- 
^ges claimed. The father of the plaintift died 
in 1873. His widow^j w^ho was found to have I 


ACT XV OF 1877 , Art 12 e,-{ continued. J 
been in possession in 1874, ‘‘'Old one of the vil- 
lages and mort imaged the other in 1875. 
deed of compromise relied on by the plaintiff 
was filed in 187S and the suit for possession was 
instituted in 1888. Held that if the plaintiff 
claimed through her father, her suit was barred 
by limitation under No. 126, Sch. ii, of the In- 
dian Limitation Act (XV of I877) while if she 
claimed under the compromise the suit was 
barred under No. 142. Chandra Pali Kuari 
V, Bhairon Singh and others. 

[xi-loa 

(2) Art. 121 ,— For mon^ realized by one 
member of a jo hit Hindu family , 1 

See, Art 62 No. (6). 

(2) ,j ointfa?nily properly— M ukam ma* 

dan family. \ The words “joint family property" 
in No. 127 of schedule ii of the Limitation Act 
(XV of 1877) mean '‘the property of the joint 
family." Hence the limitation prescribed by No. 
127 of Schedule ii of the Limitation act does not 
apply to a case in which members of a Muham- 
madan family are suing for possession by right 
of inheritance of shares in immoveable property 
alleged to have been that of the deceased com- 
mon ancestor of themselves and some of the 
defendants, and of which they alleged they had 
been dispossessed by the defendants, Bavasha 
V, Masumsha (/. Z. i?., 14 Bom, 70) dissent- 
ed from. Amme Raham and others v, Zia 
Ahmad and others. 

[XI-88 

(3) . « Pixclu- 

sio 7 il'\ A Muhammadan family consisting of 
three brothers and their uncle jointly owned 
certain immoveable property which the uncle 
managed. Two of the brothers effected a settle- 
ment of accounts with the uncle, with reference 
to the profits of the estate; the share of the three 
brothers was appropriated ; and the money re- 
presenting that share was deposited with the 
uncle. Subsequently the two who had effected 
the settlement withdrew their portion of the 
common share, and the third brother sued the 
uncle to recover a sum of money as his one-third 
portion. He alleged that he had been deceived 
by the defendant into supposing that his portion 
was included in the amount withdrawn by his 
brothers ; but he did not base his suit upon any 
allegation of fraud. It wa% contended that art. 
127, sch. ii, of the Limitation Act (XV of 1877,) 
applied to the suit, Limitation running from a 
date _ whereon the defendant had denied all 
liability in respect of the plaintiff’s demand. 
Held that the amount claimed could not, under 
the circumstances, be regarded as joint famiy 
property, that the defendant’s denial of the plain- 
tiffs right to recover that amount was not an 
exclusion of the plaintiff from such property and, 
that, consequently, art. 127 did not apply to the 
suit. Ahmad Ali Khan Husain Ali Khan. 

[viii-a 
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ACT XV OF lWll,--(conUmied), 

Art. 127 and 1 ^ 1 ^— Pension.] A pension of 
the nature described in Act XX 4 II of 1S71 (Pen- 
sions Act) s. 7 (cl- 2) was drawn by a Muham- 
madan, in whose name alone it was recorded 
in the Government Registers, for himself and 
the other members of his family, who, up to 
the time of his death, received their shares from 
him. Shortly before he died, he executed a 
deed of gift in favor of his wife, w^hich purported 
to assign to her the whole pension. After 
the death of the donor, one of his sisters 
brought a suit against his widow to estab- 
lish her right (i) to receive the share in the 
pension which she had inherited from her 
father and received up to her brother’s death, 
and (ii) as heir to her brother himself, to the 
share which he had inherited. Held that it was 
doubtful whether in such a case and as between 
such parties the Limitation Act would be appli- 
cable at all ; but that, assuming it to be so, either 
art. 127 or 131 should be applied, and, the plain- 
tiff having received her share within twelve 
years, the suit was within time. Hafiz a Bibi 
V. Sahibun-nissa Bibi. Sahibunnissa Bibi v. 
Hafiza Bibi. 

[VII- 22 . 

Art- 131 . — Allowance — Arbitralloni\ A 
plaintiff whose right to receive a yearly payment 
out of the income of certain immoveable pro- 
perty had been settled by arbitration in the 
course of a suit in 1864, sued in 1890 to recover 
from the then holder of the property arrears of 
such allowance for two years preceding the suit. 
The plaintiff alleged but failed to prove, that he 
and his predecessor in title bad received pay- 
ment of the allowance for the intervening years 
or any of them. Held that the suit was not 
barred by limitation. Chhagan Lai Bapubhai 
(/. Z. 7? , 5 68) approved. Gajpat Rai 

V. Chimman Rai. 

[XIV -19 

(i.) Art 132 .— contribution under s,S2 
of Act IV of 1882.] 

See Art. 99 (i). 

^2.) “ Money charged upon immovable 

properiyi' — Usufructua 7 y mo?‘tgagei\ K bor- 
rowed from C a sum ofKs. 571, and at the same 
time executed a bond whereby he mortgaged 
usufructuarily to his creditor his entire right 
and share” in a part^icular estate, in lieu of the 
abo\^e mentioned sum ; and it was agreed that. 
C might realise the debt from the rents and 
rofits of two years, and that, as soon as it 
ad been realised, his possession should cease. 
Held that the mone;y borrowed by K w^as 
“'money charged upon immoveable property,” it 
being charged upon rents and profits in allsno-' 
solo which, in English Law, would be classed as 
*“ incorporeal hereditaments,” but which by the 
law of India are included in immoveable pro- 
perty ; and that therefore the limitation applicable 
to a suit for the recovery of the money was that 
provided in No, 132, sch, ii of Act XV of 1877, 


ACT XV OF 1877, Art. 

(Limitation Act). Dulli v. Bahadur P., 

H, C Rep.^ 1 ^ 7 SP- S 5 )f Pestonji Besonji v. 
Abdool Rahiman ( 7 . A. P., 5 Bom., 463) dis- 
sented from. Maharana Futteh Sangji Jaswant 
Sangfiv. Desai Kullian Raiji Hakoojmtt Raiji 
(13 P. Z. R., 254) referred to ; Lallubhai v. Naran 
(/. Z. R., 6 Bom,, 719) followed. Muhammad 
Zaki and others V. Chatku Mi SR. 

[IV-283 

(3) ,] The respondents 

gave the appellants a usufructuary mortgage of 
certain' immoveable property for Rs. 399-5 ^^r 
a term of years, promising, if the possession of 
the appellants were in any way disturbed to 
pay interest at the rate of 12 per ce?it, per 
annum. The mortgage money was charged 
on the property. The appellants alleging that 
the respondents had failed to deliver posses- 
sion of the property, sued them to recover 
the mortgage money by the sale of the property. 
Held that the suit was one contemplated by 
No. 132, sch. ii, of the Limitation Act, 1877. The 
terms of the deed were radically different from 
those of the instrument discussed in Sheo 
Naram v. Jae Gobi ad (RZ N, 1882, P, 33). 
Jagat Singh and others v, Nand Lal Singh 

AND OTHERS. 

[III-216 

(4) Mortgage of un- 

specified property i] “The words of a bond 
were: — To secure this money I pledge volun- 
tarily and willingly my wealth and property in 
favour of the said banker.” Held that these 
words were sufficient to create a charge upon the 
property (though not sufficient to create a mort- 
gage) so that article 132 of the Limitation Act 
was applicable and the peisoii in whose favour 
the bond was executed had twelve years limi--* 
tation and not that of six years. “Ram Sidh 
Pande. V. Bad Gobind and others. 

[VII-16 

(5) Mortgage?^ Held 

that a suit for sale on a bond in the following 
terms : — We have pledged and hypothecated 
our share of the zejrundan in village to secure 
the creditors. Until pa3mient cf the aforesaid 
money we shall not transier the aforesaid pro- 
perty to any one...,” was governed by art 147 and 
not by art 132 oi Act No. XV of 1877. Girwa> 
Smgk V. Thakur Haraln Singh (J. L. R., 14 
Calc. 730j dissented trom, Alhu Ra 7 ?i v. Vital 
(ZZ. R., 13 Bom. 90^ and Kishan Lal v, Ga^iga 
Ram (/. Z. R., 13 AIL 28) approved, Todar 

AND ANOTHER. V. AyUB KhaN AND OTHERS. 

[XIV-57 

(/5y enforce 

mortgage agahist Alienee.] A held a bond 
hypothecating the property in suit, dated 2Sth 
April, 1S69, from AT and on the 25th February, 
1880, obtained a decree for enforcement of the 
lien against him, and proceeded in execution to 
attach and bringAhe property to sale. Z, who 



( 273 ) 


DIGEST OF CASES. 


( 274 ) 
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had bought the property in 1877-79, objected, 
but his objection was disallowed. B then 
brought a suit to hax^e the attachment removed 
and obtained a decree on the ground that 
the property no longer belonged to the judgment- 
debtor and A was referred to a regular suit 
to establish his right to the mortgage and 
sale* A thereupon brought this suit with a 
prayer that the property be put up to sale in 
execution of his decree. Held that the suit 
was not governed by art. 132 but art. 147 of 
the Limitation Act, and was therefore within 
time. Radho, guardian of Rati Ram, minor 
2;. Umar Daraz Khan and others. 

[III -200 

Shib Lal V. Ganga Prasad. 

[IV -188 


( 7 ) . Mortgage-^Treesll 

Held that the hypothecation bond charging cer- 
tain standing trees is for the purpose of limita- 
tion a mortgage bond (trees being regarded as 
immoveable property) to which art. 132 of the 
Limitation Act applies. Ram Ghulam v. Mano- 
HAR Das. 


[VII -59 


(8) . — — Remedy against ^noH- 

gagor*s person,'\ In a suit by a mortgagee to en- 
force the mortgage, No. 132, sch. ii of the Limita- 
tion Act, 1877, is not applicable, so far as relief 
against the mortgagor personally is claimed. 
Lallu Bhai v. Naran (/. L. R* 6 Bom.^ 719) dis- 
sented from. RaghubaR Dial Lachmin. 

[III-IU 


Pati Ram Baldeo and others. 


[in-185 

( 9 )* Art. 132 — (Explanation)-— for 
cessesl\ Held that a suit by the zemindars of a 
village against the muafidars with whom the 
village had been settled for zemindari duties 
or cesses was governed by art. 132 (expl.) of 
Act XV of 1S77. Rah AT Ali and others v, 
Maharaj Singh and others, 

[ 11-28 

( 1 ). Art. 134 . -^For redemption against 
mortgagor who has redeemed^] Held that a 
suit by the owner of a portion of a mortgaged 
estate which has been redeemed by his co-mort- 
gagor, to redeem such portion, brought against 
the co-mortgagee, is governed by art. 14S and 
not 134 of Act XV of 1877. U 7 nr 7 m-nissa v. 
Mohammad Yar Khan (/. Z, i?., 3 AIL^ 24) dis- 
tinguished. Paticham Singh v, Ali Ahmad (/. 
L.R.^ 4 AU.i 58) referred to. Nura Bibi v. 
JaGAT NaRAIN and ANOTHER. 

[VX -98 

Raghubir Sahai and others V, Bunyad 
Ali and another.. 

[VM52 


ACT XV OP 1877 , Art. lZ 4 .-^{contmued.y 
Ashfaq Ahmed and others v. Wazir Ali 

AND OTHERS, 

tXI-211 

•f 

(2) For rede^npiion against purchaser 

of 7 ?tortgagec right.] that No. 134, sch. ii 

of Act No. XV of 1S77, has not any application 
to the case of a person purchasing, not ' the 
property itself, but the interests of the mort- 
gagee. Chandan Kuar V, Jhuran Singh and 

ANOTHER. 

[ 1-75 

Kamta Prasad and others v. Bakar Ali 

AND OIHERS. 

[ 1-122 

Bhagwan Sahai v* Bhagwan Din and 
OTHERS. 

[VI-S 03 

Rug! Rai and others V. Wali Muhammad 

AND OTHERS, 

[ 1-160 

Art- X^o--For-possession-against mortgagor. 
See art. 123 (i) 

Art, 136 . — ^Where in a suit for redemption a 
compromise was entered into between the mort- 
gagor and his mortgagees to the ehect that the 
former should be entitled to redeem the -mort- 
gaged property on payment of a certain sum. 
Heldy as between the purchaser of the equity of 
redemption and the representatives of the mort- 
gagees, that the limitation prescribed by art. 136 
of sch. ii of the Indian Limitation Act, 1877, could 
not be applied in the absence of payment of 
the sum fixed under the compromise, the mort- 
gagor’s vendee not being entitled to posses- 
sion until such payment. Mahabir Pande and 
others V, NaSIRULLAK and OfHERS. 


[XIII -67 

Art. 137 .- In execution of a decree obtained 
upon a bond executed by one A B certain im- 
moveable property oivned by him was put up 
for sale and purchased by B R. B R got actual 
possession of the land ou the i6th March, 1873. 
In execution of another decree obtained on a 
bond executed by K a^d A (the son and grand- 
son of A B) the same land was again put up for 
sale and purchased by ^ K and A had no 
interest in the land at the time. A R got formal 
possession over the land purchased by him on 
the i6th September, 1873, and subsequently trans- 
ferred it to .4 iV the present piaintitf. This was 
a suit by KH for the possession of the land 
against B R, the first auction purchaser, on the 
ground that the decree under which B R pur- 
chased was irregularly and illegally obtaraed. 
The suit was brought on the 19th March, 1885, 
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^e/a that the suit having been brought more 
than twelve years after ^ had obtainid actual 
po^ession It was barred by time, faisri '^inirh 
V. Pal Singh (V/. M. 1 SS 3 , ib?) referred fo 
Abid Husain j/. Ballu Ram, *°- 

[VlII-15fl 

Where 

m If purchased at auction-sale 

decree is formally given by the 
fc‘™^er 3. 318 ors. 3 i 9 ofthe CSde of tivO 

rematn“witlf a®’ P°ssession may 

SSsrTf i, f J“^?«en‘-debtor, the date of 
Itar" IS® possession forms afresh 

entrf.!.® point for limitation in respect of a 
suit for possession of the property sold brousht 

%^^otnndhl repres’entatife! 

'’i ChuHder By- 
Mitter X Joggobundhu 

Cafr Gossami {t% P ,6 
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(2)- 


Exvir -127 


is/anci 1 ft intent of right -Res- 

ffinsatitk tor22.“®®‘‘°“®“® ^ person 

reduce® fnto ■ Pr°.Defty which he cannot 

reuuce into possession without bringinc^ a suit 

ffnm fr auction) would stmidliarred 

wX^^H y come in?Kurt 

sec 2VXd Mt T'i°s“o?Th°'^T ■ y®«rs unde^ 

n ®rt. 138 of the Limitation Act But 

a distinct finding of feet 
that he was resisted from getting pofsess o? 

^ PiR Bakhsh Makhan La® and®othf!rI! 


(3)- 


[VII -92 

i.S?"d"®'i! tlXifi'JE ‘t 
oftLpro 7 erX‘whl 1 he“^^^^^^ 

w. Muhammad Au. others 

[ 11-31 

Wtere~OTOT^fv 
should be in the Dossesql^n Jf 
held adversely to is 

possession of the treaoassef ^._^^^®P^sser, the 
as^ against the reversioners of 
heir as well as against thf- 

limitation vvill beln^ ^nd 

sioners from the date of rever- 

of such adverse possession ^ 

V Bha^aziti Prasad {W.N Prasad 

[XVII -195 


ACT XV OF 1877 , Art. 141 .^ W), 
to immoveable property on the death of the widow 
of a separated Hindu, sued after the death of 
the widow to recover possession of the said nrr^ 

sons who *had sposseis of certain per- 

lif^tw obtained possession during her 
fe-time .--Held that limitation did not be^in 

her T.ff “f ^he time S 

her estate fell into possesion, viz., the death 

the period applicable to 
such a suit was that prescribed by Lt, ui of 

onSrVf sJ°^ath Act (Act Nof XV 

GhoZf/ r p i r T ''■ Kumar 

XT ® 934) followed. Ram 

Rati v. Eedar Nath and another. 

[XII-22 

V Limitation Act does not apply to 
the case of an heir-at-law suing for oossesJon 

■" charactirbut 

provides for a suit instituted by a Hindu or Mi, 

of *° the^date of the de^th 

Of the female, occupied the position of Tre- 
raamder man or reversioner or a devisee upon 
the basis of such title 

another z,. Mazhar HusainXnd others!* 

[VIlI-38 

‘ti’®^y‘®V^ ‘°^S“ havfeg 

on the death of the widow of C, which took 
place on 14th October, 1884. The defendant 
alleging himself to be the adopted son of C and 
being in possession of the property in disnute 
since the death of C, which happened in fg6o 
that the claim was barred. The Court 

“i M'-y ■ 

peal It was contended that the suitTeWbv^a 

the"death a® « reversio„®er%n 

tile death of a female, was governed by art iai 

01 the Act, and therefore not barred Jds^d 

adverlliv" to® found the adopted son held 
adversely to the wudow, adverse Doq«;<=>c;cirfn 
which barred the widow, barred alctn 
sioners and therefore the cfefm waSai^‘^®d ^tT; 

&p 4.ntef. £ 

ro^iidfo^NjP h ^^older v. 

GhaniwL^ (i4 Moo. 1. A. 67 ) 

SlNG^ND otIerI!" LACHmPn 

VIII-i02. 
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ACT XV OF 1877, Art l4X>—(conii?incd,) 
declaration that an alleged adoption is ir-valid or 
never in fact took place. Such a suit is distinct 
from a suit for possession of property, and the 
latter kind of suit can not be held to be barred 
as a suit brought under art. iiS, merely by 
reason of its raising a question of the validity 
of an adoption, but is separately provided for 
by art. i4i. It is discretionary in a Court to 
grantreliefby a declaration of a right, and conse- 
uently the fact that a person has not sued for a 
eclaration should not be a bar to a suit for 
possession of property on any ground of limita- 
tion prescribed for the former. In a suit by a 
person who had objected to an attachment of 
immovable property in execution of a decree, 
and whose objection had been disallowed to set 
aside the order disallowing the objection, for 
removal of the attachment, and for possession 
of the property, the defendants, at whose in- 
stance the attachment had been made, set up a 
title based on the adoption of the judgment- 
debtor by the widow of the person whom the 
plaintiff claimed to succeed by right of inheri- 
tance. Held that the limitation applicable to 
the suit was art. 141 and not art, iiS of the 
Limitation Act (XV of 1877), f^e suit being not 
to obtain any declaration that the alleged 
adoption was invalid, but for recovery of posses- 
sion of immoveable property, for which there 
was a special limitation. Basdeo Gopae. 

[VI-232 

Natthu Singh v, Gulab Singh* 

[XV-36 

Per contra \ — 

Inda and another V, Jehangira and 

OTHERS. 

[X-241 

(1) . Art* 142 — AUenatio7t by midow-^Com- 
pro7niseI\ 

See art^ 126. 

( 2 ) . -Mortgage by gtiardtan--^Smt to set 

aside and for possessio^i?^ Held that a suit for 
possession of immoveable property belonging to 
the plaintiff, by the cancelment of a sale-deed 
executed by the plaintiffs uncles as guardians 
of the minor (plaintiff) was governed by art. 44 
if the uncles were lawful guardians and by art, 
142 and 144 if they were not lawful guardians. 
Gajeshri Prasad v, Dharam Dat and others, 

[VIII-152 

(3) . .] The 

plaintiff sued to set aside a mortgage by condi- 
tional sale of certain immoveable property 
belonging to him, made on his behalf during 
his minority, and for possession of the property. 
Held that the suit was one described in No. 142, 
sch. ii, Limitation Act, 1877, and not in No. 91 
of that schedule. Ramautar Pandey v. Ragho- 
b.ar Jati and others. 


ACF XV OF 1377, Art. \4.%^(co7iim7ied.) 

Sheo Sahai V. Muhammad Askari, 

[VIII-253 

(4) . DispossessLO}Oj^ In 1S67 plaintiff 

objected to B's ^erecting a wall on a piece of 
land attached to a mosque and on a complaint 
being preferred by the plaintiff, the Magistrate 
ordered (in the same j^ear) the defendant not to 
build the wall till he had inspected the locality. 
No proceedings were taken by the defendant. 
In 1S82 the Magistrate inspected the locality 
and allowed the defendant to build the wall. 
The plaintiff consequently brought this suit. 
Held that the suit was not barred by art 142, 
Limitation Act, as the defendant cannot be 
said to have been in possession or plaintiff dis- 
possessed from 1867. Abdullah and another 
V, Hargu Lall and others. 

[VF277 

(1) . Apt. 144 . — For fossessio7t of imfnove- 
able p7^operiy by avoida7i€e of msi7'u7ne7it.'\ 

See : — 

Art. 44, 

Art. 91, Nos. (2)— (ii). 

Art. 95, No. (i). 

Art, 96, 

(2) .— For posses sio 7 t of i 7 n) 7 ioveable 

perty and for declaratio7i that adoptio7t is hi- 
validi] 

See art. 118, No. (i). 

For declarafio7i of right to a7id 

achial possessio7t of i 7n inoveable p7'0perfy. ] 

See art. 120, No, (18), 

(y).—.. -Sidt to set aside auefioTz-sale 

a 7 id for possessio 7 i of wifnoveable prope 7 '‘tyl\ 

See art. 12 {a) Nos. 3, 4, 5, 6 and 7. 

( 5 ) . — . — —Atictio7i^sale set aside — Snit by 
p7irchaser for possessioni] 

See art. 13. 

For specific perfo7-7na7i€e of co7^- 

tract of salel\ 

See art, 113, No. (2). 

(7).- S^dt against be7ia7ni p7ircJiaserl\ 

Held that a suit for the recovery of immoveable 
property against a beiiami purchaser, who denies 
the title of the real purchaser is governed by 
art. 144 of Act XV of 1S77 Dalip Singh and 
another V, Tulshi Ram and others. 

[VII-9I 

^Adverse possess/on--Peve 7 -sio 7 ier. j 

Where property which should by law be in the 
possession of a female heir is held adversely 
to such heir by; a trespasser, the possession of 
the trespasser is adverse also as against the re- 
versioner of such female heir as well as against. 


[III-64 
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ACT XV OF 1877, Aft. 
the female heir and limitation will begin to 
run against the reversioners from the date of 
the commencement of such adverse possession. 
Hanuman Prasad v. Bh^arU Prasad {W. 
N. 1897,/. So) approved. Tika Ram and an- 
other V, Sham A Charan. 

[XVII-195 

(9). .] A 

female heir in possession of immoveable proper- 
ty for her life can without legal necessity make 
a valid alienation of her life estate, but the 
possession of the alienee will not under ordi- 
nary circumstances be adverse to the reversioner, 
whose cause of action to the possession of the 
property will not accrue until the death of the fe- 
male heir or of the last of the such heirs if more 
than one. One Paltan Singh, a separated Hindu, 
died about 1822, leaving two widows, Harnam 
Kunwari and Asman Kunwari, and three daugh- 
ters, Rachpaii, Jairaji, and Dilraji. The widows 
took possession of the property of Paltan Singh, 
and sometime before 1857 Harnam Kunwari 
sold a certain village to one Harnam Pathak. 
Harnam Kunwari died in 1857, having survived 
the other widow. The three daughters next 
succeeded to the immoveable property left by 
Paltan Singh, and the last of them died in 1890. 
In 1894 the t\vo sons of Rachpaii sued for the 
possession of the property which had been sold 
by Harnam Kunwari. Held that the suit was 
within time. 

Per Burkitt, J Decrees affecting immove- 
able property obtained against a female heir in 
respect of the subject matter of the inheritance 
(if obtained without fraud or collusion of the 
like) are binding on the reversioner. An aliena- 
tion made by a female heir in possession is 
good against her for her life, but is not neces- 
sarily binding on the reversioner, to whom if it 
be invalid, a cause of action accrues on the 
death of the female heir. Where property, the 
estate in which has descended to a female heir, 
never reaches her hands, but is held adversely 
to her by a stranger, the cause of action for a 
suit for the recovery of the property accrues at 
the commencement of the adverse possession 
by the stranger, and a suit to enforce that cause 
of action will be barred both against the female 
heir and against the reversioner after the ex- 
piration of the statutory period of limitation 
counting from the commencement of the adverse 
possession, the stranger having after the expira- 
tion of that period acquired an absolute in- 
defeasible title to the property. The enactment 
of article 142 in the schedule to Act No. IX of 
187 r and of art. 141 in the sclidule to Act No, XV 
ot 1877 has not made any alteration in the law 
as laid down in the last preceding rule. Sam- 
^asiva v. Ragava (I,L, A., 13 Mad., 512); 
Curpandas Govmdp v. Vtindravanda^ Pt^rs/w- 
(am (/. Z. R., 14 Bom., 482) ; Mukta v. Dada 
Valad Snpad?^ f /. L, R„ iS Bom., 216); Babu 
Valad Sheik Ibra/i/m v, Bhikari ( /. Z. R., 14 
Jso?r., 317Z Nohin CJnmder Chucherbutty v . Issttr 
Chuader Ch-uckerbvtty (9 W. R., 505) ; Amirio ' 


ACT XV OF 1877, AFt* 144.— f continued,) 
Lai Bose v. Raj ones Kant Mi tier 1^23, l4/\ j? 
214 , S. C.,L. R. 2 1. A., Its); Sri Natk Kurv. 
Prosuno Kumar Ghose (/, Z. R., 9 Calc., 934) ^ 
Mari Nath Chatter jee w Moihur Mohun Goswa^ 
nu (Z Z. R., 21 Calc., 8) ; Mussummat Lachhan 
Kunwar v. Anant Singh (L. R., 22 Z A., 25 J* 
Appasamz Odaya7 v. Subrama^^a Odayor iL, 
■/' \ Hrobomoyi Gupta y. Davi] 

U. and Ramkali v. Kedar 
Nathfl.L.R,, 14 All., 156^ referred to. PIa- 
NUMAN Prasad Singh and others v. Bhauth 
Prasad and others^ 

[XVII-80 

(10.)-—- -pe?iial of ?dgktA 

estate 111 dispute originally belonged to 
one N S. On his death in 1861 the name 
ol one ot his heirs R G was recorded in the 
revenue papers as proprietor. At this time the 
estate was held by certain persons under a 
the Government under Regulation 
IX of 1833. In 1866 such estate was put up 
for sale in execution of a decree against R G 
and was purchased by the farmers. On the 
28th August, j 868, one G obtained a decree 
against R G and the farmers^ for the enforce- 
ment of a lien against such estate. In Septem- 
ber, 1869, he caused the estate to be sold and pur- 
chased it himself. In September, 1S68, the farm 
of the estate had expired. In 18S0 G S and 
others brought the present suit against G for 
possession of a portion of such estate claiming 
as heirs to S. G put up as a defence to this 
suit that he and R G had been in adverse pos- 
session of such share for more than 12 years 
and the suit was therefore time-barred under 
No. 144, sell, ii of Act No. XV of 1877. Held 
that the plea of adverse possession could not 
be sustained as it was not shown that R G at 
any time in 1S61 or subsequently asserted or 
intended to assert any title adverse to the 
plaintiffs. And again so long as the farm 
continued possession was not in R G and the 
possession of farmers being in no way on behalf 
of R G to the exclusion of any rightful owner 
The suit must therefore be decreed. Gharom 

V. Gopal Singh and others. 

[I»14S 

(1 ^ Occupancy hold- 

z7igA A sued for certain land alleging that it 
was part of his father’s cultwatory holding. The 
defence was that it was not such ciiltivatory 
holding but was land given to her by the ze^nin- 
dar, 1 he lower appellate Court dismissed the 
suit on the ground that A had not been in pos- 
session within twelve years prior to the institu- 
tion of the suit and was therefore barred. Held 
mat the Slut was governed by art. 144, Act 
XV of 1877 ; it therefore necessary to look 
not to the appellant’s possession within twelve 
years, but to the respondent’s adverse possession 
against them. The suit was remanded. Motar 

AND ANOTHER V. DiPA. 
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(12) . y!ortgage?\ Certain 

property mortgaged by A was redeemed by B 
who claimed to be the heir of A. After more than 
twelve years of the redemption, the true repre- 
sentatives of A brought this suit to have their 
rights declare to the property. Held that the 
suit was barred by art, 144, Limitation Act. Jax- 
PAL Rai and another V . Ilahi Bakksh and 

ANOTHER. 

[III-17S 

(13) , .] One 

A mortgaged a certain 2 e 7 ninda?'i share to X B. 
one of the 3 sons of A brought a suit to redeem 
the property but failing to deposit the mortgage 
money found due, his suit was dismissed. In 
execution of the decree for the costs the right 
and interest of B in the property was sold in 
auction and was purchased by the present defen- 
dant. The defendant (now standing in the shoes 
of B mortgagor) deposited the money found due 
to the mortgagee and was on the 8th July, 1857, 
declared by the Court as entitled to the property 
and was put in possession. C and D the other 
two sons of A now brought this suit to recover 
possession of two-thirds of the property from 
the defendant, contending that he had ac- 
quired one-third only 01 the property, the 
share of B. The defendant contended that 
his possession being adverse from the be- 
ginning the suit was barred by limitation 
under art. 144, Limitation Act. Held that 
the suit was not barred. Before a claim other- 
wise good can be defeated on the ground of 
adverse possession on part of defendant it is 
necessary that the latter prove to the satisfaction 
of the Court that their possession has been 
unmistakably in their own right and to the 
exclusion of an adverse to the plaintiff, Karim 
Dad Khan and others Faizan Bibi and 

OTHERS. 

[V-51 

(14) . .] Held 

that where a mortgagee under a deed of condi- 
tional sale had taken possession of the mort- 
gaged property after the end of the mortgage 
term adversely and in his own right under the 
terms of the conditional sale and not as a mort- 
gagee. A suit by the mortgagor for possesion of 
the property by redemption was governed by 
art. 144 and not 148 of Act XV of Bhola 

AND OTHERS V, AjUDHIA PrASAD AND OTHERS 

&c. 

[11-84 

(16). .] This 

was a suit by the purchasers of the equity of re- 
demption from one J D under a sale-deed dated 
in 1867, for a declaration of their title. It was 
resisted by the representatives of y on the 
ground of adverse possession for twelve years 
and that a declaratory suit does not lie. It appears 
that the property in dispute was from before the 
year 1S67 in possession of certain persons as mort- 
gagees and was even at the date of the -suit so 
held by them. Held that under these circum- 


ACT XV OF 1877. Art \^4..-(confiM,eiLj 
stances no question of adverse possession arises 
between the plainlifts and the defendants, and 
that a declarator}^ suit was maintainable. Held 
further that as iSgards defendant B who claims 
title not through J D but adversely to him and 
those who took under him, her right, if any to 
the property, is lost under s. 28 of Act XV of 
1S77 as a suit by her against the mortgagees 
would be barred'^by art. 144 of sch. ii of Act XV 
of 1877. BiRANGI and OTHERS V. RaMSARAN 
AND ANOTHER. 

[VII-103 

(10) . Ustcf rue- 

iiiary 7 nortgagee holding over after stipulated 
period . 1 When a mortgagee in possession under 
a usufructuary mortgage, holds over after the 
time limited in the mortgage- deed for surrender 
of the property, his possession does not, by that 
fact alone, become adverse to the mortgagor, 
who still has a period of sixty years within which 
to sue for recovery of possession. Juggurnath 
Sahoo V. Syed Shall IiIaho 7 ned Hossem (14. 

B. Z. B., 389) referred to. Pokhpal Singh v. 
Bishan Singh. 

[XVII-214 

(17^^ /^zvard—Bresh limi- 

tation.] A, B I) and J£ were recorded proprie- 
tors of a certain village but D and E were not in 
possession. At the settlement A and B applied 
for the exclusion of the names of D and E for 
want of possession ; the matter was referred lu 
arbitration and an award made declaring that 
the names of V and E should continue to be re- 
corded and fixing the extent of their shares. 
Neither of them however obtained possession. 

C, having purchased the shares of I) and Z, 
brought this suit to recover possession of the 
shares. Held that the plaiiitift and his pre- 
decessor in title having been out of possession 
for over twelve years the suit \vas barred by 
time and the award which declared their title 
only but did not give possession could not give 
a new start. Mohan and others 2/. Mohsim 
Ali. 

[1-70 

(IS). Cause of acti 071— Suit agahist 

vendee for possessio 7 i ] in 1S76 A sold his 
property to B under a registered sale-deed 
by which he gave B legal possession of the 
property. But soon after a difficulty arose as 
to the mutation of names, the defendant saying 
that part of the consideration had not been paid. 
In 1885 B brought this suit to assert his pro- 
prietary right in the estate, making the dakhil 
kharij resistance his cause of action. Held that 
the suit was governed by art. (144) and not 
by art. 113 of the Limitation Acr, Kalu and 
ANOTHER V. KiSHORE AND ANOTHER. 

[VI-96 

(19). For?nal possession.'] The 

usufructuary mortgagees of certain land sued 
for possession thereof and obtained a decree, 
on the 16th September, 1875. On the 15th July, 
1875, one G obtained a money decree against 
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fhe mortgagors of the same land and in execu- 
tion thereot caused it to be sold on 23rd Septem- 
ber, 1876, himself purchasing. On the 4th July, 
1879, the mortgagees executed their decree of 
1875, were formally put in possession by 
the court amin on the nth December, 1879. 
When they went on the land they were obstruc- 
ted by G. Hence they brought this suit on the 
9th August, 1881, for possession of the land. Held 
following {Gopal Das v. Than Si^tgh (/. L.R,^ 
4 AlL^i 184) that the date from which limitation 
ought to be reckoned was the nth December, 
1879, the date on which the amin had made 
over formal possession to the plaintiffs, and the 
suit was therefore not barred by time. Uttam 
Chand and another V. Shaikh Ghaziuddin. 

[iir-192 

(20). d verse possession — Pass ess ion 

ofmortgagei] ^ The possession of a usufructuary 
mortgagee being the possession of all the per- 
sons who have the right of redemption, that is, 
of all the persons entitled to the estate, it is only 
when after redemption possession is taken by 
some of the persons so entitled that their pos- 
session can become adverse as against the 
others. Mayat Husen and others v* Ali 
Husen and others. 

[XVIII-19 

( 1 ) . Aft. X^l.---Foreclos 2 iye of 7nortgage 
executed while Act XIV of 1859 was m forcel] 

See s. 2, (2). 

(2) . Suit on hypothecatmi bond A suit 

upon a bond for money payable on demand, 
by which immoveable property is hypothecated 
as security for the debt, wherein the relief 
prayed is recovery of the amount with interest 
by establishment of the right to enforce the 
hypothecation by auction-sale of the interest of 
the obligor in such property, is governed by art. 
147 of Act XV of I S77, and not by art. 132 of 
Act XV of 1S77 (Limitation Act). Shib Lal 

Ganga Prasad- 

[IV-188' 

Todar and another V, Ayub Khan and 

OTHEBS. 

[XIV-57 

Radho, Guardian of Rati Ram Minor v, 
Umar Daraz Khan and others. 

[III-200 

(1) . A]?t« 148.— 5 ^ 2 /^ for arrears of revenue— 
Conditional decree — Mo7 tgagel\ 

See s, 19, No. (10). 

(2) Usufructuary mortgagee holding* 

over after stipulated period— Adverse posses* 
sion. 

See art, 144, No. (16). 

( 3 ) redemption — Against purcha- 

ser of mortgagee right.] It was not intended 


' ACT XV OF 1877, Art. l4n.-( continued,} 
that property which would pass on the sale by 
mortgagee of his interest should come within th 
scope of art. 134. That article was intended t 
protect, after the expiration of twelve years fror 
the date of a purchase, a person wdio, happenini 
to purchase from a mortgagee, had reasonabl 
grounds for believing, and did believe, that hi 
vendor had the power to convey and was convey 
ing to him an absolute interest, and not mere! 
the interest of a mortgagee. Rada 7 tath Das 
V, Gisborne and Co. 14 Moo, {LA. i> ; Piare^ 
Lal V Saliga {I.R.L. 2 AIL 394) ; Kamal Sing] 
V, Batul Fatima (/. L, R 2 All, 460) Referred tc 
Bhagwan Sahai V. Bhagwan I Din ani 
others. / 

[VI -30 

Ruji Rai and others 7/. Wali iVIuhamma: 
and others, 

der 

nation 

Kamta Prasad and others v, iit up 
AND others, R G 

m the 
decree 

Chandan Kuar V, Jhuran S:enforce- 
other, Septem- 

■ind pur- 
.he farm 

Aga' 5* and 

gagorwho has redeemed.] Where ^ q for 
co-mortgagors redeems the whole 'aimine 
thereby puts himself into the postioi'to jg 
gagee as regards that portion of pQg. 
property which represents the years 
other co-mortgagors and the period ' us^jer 
applicable to a suit for redemptior 
the co-mortgagors is that providedyi^ 
schedule ii of the Limitation Act o at 

Such period begins to run from the da^j. 
the original mortgage vt^as redeemable i^q 
from the date of its redemption by the 
co-mortgagor. A^ura Bibi v. Jag at Na\-^^ 

L.R», S All,t 29s) and RagJmbir Sahae vu 
yad Ali, Weekly Notes, s886,p,j 152) ffUi 
Nurunnissa v. Muhamrnad VaA KhaH ( 

R,, 3 All,^ 24) distinguished. Mam ph 
Baldeo Singh {W. N,, 1885, p, 3(i>o) referr 
Ashfaq Ahmed and others sk. Wa&r 

AND OTHERS. / , | 

/ 'i [XI- 

Raghubir Sahai and another v. Bun 
Ali. 

[VI-. 

Nura Bibi v, Jagat Narain and another 

VI 

(5)^ purcha. 

of equity of redemption.] In a suit for redem 
tion of a usufructuary mortgage, where the plai 
tiff had acquired the mortgagors’ rights by pi 
chase at a sale in execution of a decree, ht 
that such acquisition being admitted, art. 148, a 
not art* 137, nor art. 144 of the second schedule 
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ACT XV OF 1877 , Art* 


the Limitation Act (XV of 1B77) was applicable. 
In ordinary cases of suits for redemption of mort- 
gage, the time from which the period of limita- 
tion begins to run under art. 148, sch. ii of the 
Limitation Act, is the date of the mortgage. But 
where a term is fixed for the repayment of the 
mortgage-money, and it does not appear that the 
plaintiff is entitled under the deed to redeem 
before the lapse of the term, the period begins 
to run from the time when the term expires. 
Bhagwat Das v. Parshad SingJi (P L, i?., 10 
AIL, 602) referred to. The maharajah of 
Benares v, Sita Ram Naik and others. 

[IX'185 


Ar t IBB.— Appeal.] This was an appeal not 
from the order made under s. 32, C. P. C. ma- 
king the appellant a defendant in the suit, dated 
Sth February, 1882, but from the order disallow- 
ingV^^-. bjection to being made a defendant, 
f'ff. mor i^y» The period of limitation 

declared bv appeal from the former order 
Sind wflci nW- before the present appeal was in- 
two sons ‘h® appeal was beyond time 

possession 'oP the date appellant 

the defendantti’ty- ^>^0 Amma-Kuar t/. Sada 
quired one-t 

share of B* [III-8 

giiining^^the^^^^^®^^ accordance with an award 
under^art ^ decree was passed by the 

the suit defendant appealed \-^held 

wise good t^ndant was not precluded from ap* 
adverse pos’se he had not applied to set aside 

necessary tlij^ithin the lo days allowed by art. 

of the Cour^^ ss that article applied to appli- 
unmistakably^^ s. 522 C. r. C., t. <?•» 3,p« 

exclusion of i set aside an award on any of the 
Dad in s. 521, and the defendant 

OTHERS, contest the award on any of those 
Muhammad Abid and another v, 

(AD ASGHAR, 

(14).— rVT-2 

thatwhf 

tional -XQX^-^Held that art. i6r of Act XV of 
gagedid no application to cases where the dec- 
term a(ier took steps suo motic. Gopal Das 
termsxGA Ram and another. 

[VIII’115 


Art. Process"'.] On the isth 

18S3, on the application of the respon- 
otc, in this case the District Judge made an ex- 
e order under section 21 of Act XL 1S58 
cting (i) that the certificate of guardianship 
Cited to the appellant should be cancelled, (ii) 
the property of the minor should be made 
der by the appellant to the respondent, dec. 

the same day a notice was issued to the ap- 
re.lant to the effect that as the certificate grant- 
gr to him had been revoked and granted to the 
ar,*poiident he should make over the minor’s 
thiperty to the respondeat. This notice was 
y^iy served on the aopellant on the 4th of Feb- 
g%ry, 1883. On the nth April, 1S83, the ap- 
h^liant applied to the District Judge under s. loS 


I 


of the Code of Civil Procedure for an order to 
set aside the ex-parfe older of the 15th January, 
1S83. d/eld that the application was barred by 
art. 164 of the ilimitation Act, the notice being 
a “Process for enforcing’* the ex-parte order 
which had been executed within the meaning of 
the article. Sunraj Kuari v. Ambika Prasad. 

[IV-1 

(2) AptyL] Held that the word “any” 

in the third column of art. 164 must be read as 
meaning “ first,” Pachu v, Jaikishen. 

[IV -322 

^2) Where property had been 

attached in execution of a decree, held that the 
date on which the property was attached and not 
the date of the sale in execution, being the date 
of executing the first process for enforcing the 
decree, was the date from which limitation 
should be computed under art, 164. Pachu 
V. Jaikishen {M , ALiSS4,p. 322) referred to, 
Har Prasad and others v. Jafar Ali. 

[V-73 

APt. 1 B 7 .—ObstpPicUopii] B and A held a 
decree for certain immoveable property. They 
applied for execution of their decree, but, fen the 
amin going to the spot to deliver possession, 
obstruction was offered by the karmda of one 
F A. This obstruction was made the subject 
of a suit which was decided by the Court of first 
instance in favour of the plaintiffs. The defend- 
ants appealed both to the District j udge and 
to the High Court, but their appeals failed on 
techincal grounds. The decree-holders then 
applied again for execution, and obstruction 
was again made on the part oi F A on the 30th 
January, 18S6. On the 20th February, 1886, F A 
filed a mukhtarnapna in favour of the person 
who had actually been instrumental in obstruct- 
ing the execution of the decree. The decree- 
holders filed a complaint of this second ob- 
struction on the I3tli March, 1SS6. This com- 
plaint was dismissed by the Subordinate Judge 
as barred by limitation. The decree-holders 
then appealed to the High Court. Held that 
the defendant F A might properly be said to 
have raised an obstruction within the meaning 
of the s. 32S, C. P. C. when he filed a pmikhtai- 
pia?na in favour of the person who might or 
might not have been causing obstruction before 
that date and the claim was not barred by limi- 
tation. Budhan and ot|iers V. Fazal Ali. 

[XI -131 

Art. 168 For rc-adpnissio7i of appeal— Dis-- 

creiiopi of Court!] A Court has no power to 
extend the time allowed by art. 168, schedule ii of 
the Limitation Act (XV of 1S77) for making an 
application under s. 558 of the Code of C^ivil Pro- 
cedure for re-admission of an appeal dismissed 
for default under s. 556. Where such an order 
of dismissal has become final by the expiration 
of the period allowed for an appeal, it is imma- 
terial to consider whether or not it was well 
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made. Manrakhan Misr v. Sobha Singh 

AND ANOTHER. 

% K-198 

Bhundar Tiwari and others Thakur 

Tiwari and others. 

[IX-151 

Art 178. — A obtained a decree against 
father of C, and in execution thereof attached 
certain property. C objected to the attachment 
on the ground that B had transferred the 
property to him under a sale-deed, dated 15th 
December, 1877, The decree was dated 4th 
August, 1878. The objection was allowed and 
the property released by an order dated i3tli Ap- 
ril, 1S80. A then brought a suit against B and C 
with the object of setting aside the order. This 
suit was dismissed on the 29th April, i88r, on 
the ground that the decree of the 4th August, 
1878, had already been satisfied by sale of 
the judgment-debtor’s property other than 
that ill dispute. That sale however which had 
satisfied the decree was set aside by the 
High Court on the i6th March, I882, and the 
procedings in connection of the refund of the 
purchase money by the decree-holder terminat- 
ed on the 29th May, 18S3. On the aSth August, 
1883, A whose suit was dismissed on the 29th 
April, 1 88 1, applied for a review of judgment 
under s. 623, C. P. C. Held that the period of 
limitation began to run from the 29th April, 1881, 
'‘the date of the decree or order”. Kuber 
Singh v, Fateh Singh. 

[iy-330 

(1) . Art. 175 0 .~For sndsfltuiion of nmnes 
^Deaik of plahitiff-respo?ident'\ Held that art. 
171 BofActXVof 1S77 does not apply to an 
application by a defendant-appellant to have 
the representative of a deceased plaintift-res- 
pondent made a respondent. Lakskml Bat v. 
Balkrishta (I, L. .^.,4 Bomb.^ Rajmoite 
Dbeee v. Chander Kant Sajticl ( /. L. J?., 8 Calc.y 
440); Baijner v. Hathi Singh (I.L, /?., 9 Bom.y 
56^ referred to. Narain Das and others v. 
Lajja Ram. 

[V-169 

(2) . Held 

that art. 178 and not 171 B applies to an appli- 
cation by a defendant appellant to have the 
representative of a deceased plaintiff respon- 
dent made a respondent. Chajmal Das and 
others V. Jagdamba P’rasad. 

[VIII-111 

Ram Sarup v. Ram Sahai and another. 

[VIII-114 

Debidin V. Chukna Lal. 

[VIII-112 

Pe7' contra. 

Baedeq V. Bismillah Begam and others. 

[VI^OS 


ACT XV OF 1877, Art. 175 {ey-fcon- 

tinned.) 

Rameshar Singh v. Bisheshar Singh, 

[V-217 

Art. 177.“-Section 599, C. P. C, was not in- 
consistent with art. 177 of sch. ii of Act XV of 
1877 as read in conjunction with the provisions 
contained in the sections of that Act which are 
applicable to art. 177. The limitation therefore 
ior an application for leave to appeal to Her 
Majesty in Council is six months from the date 
of the decree to appeal from wfiiich leave is 
sought. In the matter of the petition of Sita 
Ram Kesho and others. 

[XII-162 

(1) . Art. 178.— Application— For snbstihi- 
tion of na?nes. — Death of plaintiff responde?iL'\ 

See art. 175 (C), No. 2. 

( 2 ) . U?ider s. 316 , C. 

C,] Held that the law of limitation was not 
applicable to applications for the grant of a certi- 
ficate under s. 316, C, P. C. Kylasa Goimda^i v. 
Ramasami Ayyar (A L, R., 4* Mad , 172) ; and 
Vithal Janardan v. VithojHav Pntlajirav (/, L. 
i?., 6 Bo7n.^ 5S6) followed. Petition of Kishen 
Singh. 

[III-262 

(3) Por a7t order abso-- 

lute for sale.] Art. 17S of sch. iiofthe Indian 
Limitation Act, 1S77, does not apply to an appli- 
cation for an order absolute for the sale of mort- 
gaged property, under s. 89 of the Transf^er of 
Property Act, 1882. Bahnanekbai v. Alanekji 
Kavasji {/.L R.^ 7 Bo?n., 213) approved. Ranbir 
Singh v. Drigpal and others. 

[XII 1-108 

^ 4 ^ j u 206 , C. P 

C.] Held that an application under s, 206 
for amendment of a decree, by bringing it 
into conformity with the judgment was not 
governed by art. 178 or any article of the 
Limitation Act. It is the bounden duty of the 
Court to seo that its decrees are in accordance 
with the judgments and the Court can do so 
after any length of time provided that the the 
decree is alive. Art. 17S applied only to applica- 
tions made to Court to exercise powers while 
without being moved by such application it is 
not bound to exercise. Darbo v. Kesho Ray. 

[VII-70 

Dhan Singh v. Basant Singh. 

[VI-1S2 

Per contra ■ 

Gaya Prasad v. Shikhar prasad. 

[1-114 

( 5 ^. py judgme7tt debtor 

for refimd of ?noney paid in excess. ] The j udg- 
ment-debtors against whom a decree had, been 
executed applied for a refund of money which 
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they alleged had been recovered in execution 
by the decree-holders in excess of what was actu- 
ally due under the decree. Upon this applica- 
tation, an account was taken by order of the 
Court. Held that the limitation applicable to 
the case was that provided by art 178, sch. ii of 
the Limitation Act, and that the right to apply 
for the refund of the excess amount paid in 
execution accrued at the time when the account 
was taken and stated on the application of the 
judgment-debtors in the course of the proceed- 
ings in execution. Mula Raj and others v, 
Debi Dihal and others. 

[v-ei 

(6.) By ati€ilo 7 t pur- 

chasers for refu 7 td of p 7 irckase mo 7 iey utiaer s» 
315 C. P. C.] A suit by a judgment-debtor whose 
sir land had been sold in execution of a decree, 
to have the sale declared void and illegal, on the 
ground that the j/r was incapable of sale, was 
decreed on appeal by the High Court on the 
i3th June, 1884. On the nth June, 1887, the pur- 
chaser at the sale applied, under s. 315 of the 
C. F. Code, for a refund of the purchase money. 
Held that the limitation applicable was that 
provided by art. 178 of sch. ii of the Limitation 
Act (XV of 1S77), that the right to apply accrued 
on the passing of the High Court’s decree, and 
the application was therefore not barred by 
limitation ; but that looking to the great delay 
there had been on the part of the applicant, he 
should not be allowed any costs. Girdhari 
AND OTHERS V, SiTAL PrASAD. 

[IX -113 

(7)._— AppUcatiott by acre- 

^ ditor-—Insolve 7 tcyl\ in July, 187S, a person was 
'■“Meclared insolvent under the provisions of Chap- 
ter XX of the Civil Procedure Code. Only one 
creditor then proved his debt, and no schedule j 
was framed. This creditor having applied for the 
sale of property belonging to the insolvent, an- 
other creditor, in May, 1883, applied to prove his 
debt and to have his name inserted in the sche- 
dule which the Court then ordered to be framed. 
Held that such application could not be treated 
as made under s. 353, as no schedule had been 
framed, but must be regarded as in the nature 
of a tender of proof of debt under s. 352; that it 
was governed by art. 17S of the Limitation Act, 
1877; and that, the right to apply having accrued 
at the date of the declaration of insolvency, the 
application was beyond time, Parsiiadi Lal 
AND ANOTHER V. ChUNNI LaL, 

[ 111-264 

Gang A Bishan and another v. Chattar 
Singh, 

[IX -84 

Per C 07 Ura 

Madho Das v, Bhola Nath. 


j ACT XV OP 1877, AH l^S.-^fcoulmued,) 

; (S). Ufider section 193. Cr 

P . C.] Act XV, ^f 1S77, sell, ii, No. 17S, does not 
inciude applications made under the provisions 
of s. 195 Criminal Procedure Code. Queen 
Empress 27, Ajudhia Singh ais^d others. 

[VIII-92 

(1). Arts. 178 and 119 ~Applicalio7i for 
execution of decree— A gree7ne7it to give ti7nei\ 
J K held a decree against jP. He took out 
execution on the 4th May, 1S78, by imprisonment 
of the judgment-debtor and attachment of his 
property. On the 2Sth August, the decree-holder 
gave his assent to an arrangement to give time 
to the judgment-debtor to pay the decree by 
instalments and in case of default to execute 
the decree. On the 28th November, iSSi, A 
again applied for execution of the decree. Held 
that the present application may be regarded 
as one to enforce the agreement rather than an 
application for execution of the decree and as 
such was governed by art. 17S and not by art. 179. 
Time will run from date of default. Ragkub^m^ 
Gir V. Sheo Sara7i Gir (W» JV, iS88, p,SJ and 
Kalyaftbhai Dip Cha7id v. Ghanasha7n Lai 
Jadtmaihji (I. Z. i?., 5 Bo 7 n\ 29 J followed 
Jaikaran V, PlARI, 

[III-143 

See also 

SiTLA Din V, Sheo Prasad and another 

[1-113 

Dulhin Mainath Kuari V, Debi Bakhsh 
Rai. 

[ 1-56 

^2^, Struck off for wa 7 it of 

record.] On the 27th March, 1878, the holder of a 
decree applied for execution. On the 27th May, 
1878, the Court made an order directing that the 
application should be struck off, as the record of 
the former execution proceedings was in the 
appellate Court, and that the decree-holder 
should make a fresh application when such re- 
cord was returned. On the 2Sth May, 18S1 , the de- 
cree-holder renewed the application in accord- 
ance with such order. HeM, on the question 
whether this application was barred by limita- 
tion, that it was not an application within the 
meaning of No. 179, sch, (ii) of Act XV of 1877, 
but one to which No, 178 would apply; that 
limitation began to run wlaen the record was 
returned ; and that therefore, (three years not 
having elapsed from that time), the application 
in question was within time. Kalya 7 ibhai Dip 
Cha 7 idv, GJumasha7n Lai Jadu7iathji (/. L. R.^ 

5 Bom-, 29) and Paras Ra 7 n v. Gard 7 ier ( /. Z, 
R., I AIL, 355j referred to. Raghubunsgir v. 
Sheo Sarangir. 

[III-8 

(3). : ] . A 

decree-holder in execution of his decree applied 
on the nth January, 18S8, for arrest of the judg- 

20 
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ment-debtor. On the 25th February, 1888, in 
consequence of the record of the case being re- 
quired in the High Court, the Court executing 
the decree struck oft that application suo muio. 
On the 23rd February, 1891, the decree-holder 
again applied for execution of his decree, but 
this time by attachment and sale of the judg- 
ment-debtor’s property. Held that the second 
application could not be regarded as a conti- 
nuance of the former application, and that exe- 
cution of the decree was time-barred. Krish- 
naji Raghunaih Kotliavle v. A?ia?idrav Ballat 
Kolhalkar (L L. R., Bom.^ 293 j followed. 
Har Sarup V, Balgobind and another. 

[XV-133 

^4 Execution staged 

by injun€tioni\ A decree was made against 
B, AT, and Z. On the 13th May, 1879, applica- 
tion was made for execution of the decree 
against B and K. In August, 1879, who 
had preferred an appeal in the suit, applied 
on the ground for the stay of execution, and 
on the 22nd August, 1879, the Court on the 
same ground ordered execution to be stayed. 
On the 16th December, 1S79, Zs appeal was 
dismissed. On the 24th June, 1882, an appli- 
cation for execution of the decree against B 
and K was made. Held that such application 
might be regarded as one for revival of the 

E roceedings in execution which had been stayed 
y injunction, to which No. 178, sch. ii of the 
Limitation Act of 1877. was applicable, and 
such application was therefore within time. 
The principle of decision in Raglmbans Gir 
V. Sheo Saran Gir (/. Z. R., 5 AIL^ 243) and Kal- 
ymthhai Dip Chand v. Ghanasha 7 H Lai Jadu- 
nathji^ (/. Z. R., 5 Bom-i 29,) followed. Buti 
Begam and another V. Nihae Chand and 

ANOTHER 

[III-89 

^5^ .j On 

the 28th May, 1878, application was made 
for execution of a decree, in pursuance of 
which certain property was attached and pro- 
claimed for sale. On the day fixed for the 
sale the Court issued an injunction to stay the 
same until a suit, which certain persons who 
claimed the property had instituted, had been 
decided. On the 14th September, 1882, the suit 
having been finally decided on the 24th Janu- 
ary, 1881, the decree-holder applied for exe- 
cution. Held that the application might pro- 
perly be considered to be for revival of the for- 
mer proceedings, after removal of the injunction, 
to which art. 17S of the Limitation Act. 1877, 
rather than art. 179. was applicable, and was 
within time from the date of accrual of the right 
to apply on the final decision of the suit. 
Basant Lal V. Batul Bibi and other.«i. 

[III-181 

( 5 ) 1 ^ 

decree-holder m execution of his decree attached 
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a decree held by his judgment-debtor. On the 
3rd of July, 1SS8, the decree-holder applied for 
execution of his decree by enforcement of the 
second decree and in pursuance of this application 
obtained attachment of certain property as be- 
longing to the judgment-debtor under the second 
decree. Subsequently a suit was filed by the 
son of such judgment-debtor claiming the proper- 
ty as his own, and in that suit an injunction was 
granted staying execution under the applica- 
tion of^the 3rd of July, 1 888, until the suit w'as 
decided. On the 19th of March, 1S92, the suit 
was decided and on the 29th of October, 1S92, a 
fresh application was made for execution. Held 
that this second application was not barred by 
limitation, but must be regarded as an applica- 
tion to renew the proceeding commenced by the 
firmer application and which had been suspend- 
ed by the act of the Court and not by anything 
for which the decree-holder was responsible 
Paras Ra?nv. Gardner (/. Z. i?., i. All, 335) 
reierred to. Lakhmi Chand v, Ballam Dass 

[XV-82 

(7). — Application delayed 

by suits dec., Injmiction.l On the 2nd April, 
1S72, A obtained a decree against B, C,and 
D. First application for execution was made 
in March, 1874, and struck off on the sth 
June, 1S74. A second application was made 
on the ist August, 1874, and A, B, and C, 
entered into a compromise. A third application 
was made on 14th December, 1S75, against the 
three judgment-debtors. B and C objected to it 
on the ground that it could not be executed with 
reference to the compromise. This objection 
was disallowed on 22nd March, 1876, and the pro- 
ceedings struck off on eSth March, 1S76. The 
judgment-debtors preferred an appeal and the 
appellate Court held the decree to be incapable 
ol execution. The decree-holders then appealed 
to the High Court, which, on the 28th June, i87S, 
reversed the lower appellate Court’s order and 
directed the application to be disposed of on the 
merits. On the 15th August, 1879, the lower appel- 
late Court affirmed the order of 22nd March, 1876 
On the i6th August, 1880, the present application 
for execution was made. Held that the appli- 
cation was governed by art. 179 of Act XV of 1S77 
and that the same was barred. Paras Ram v. 
Gardner {I, AIL, 355) distinguished. Misra 
oiPAHi Singh v. Hardial and others. 

[11-70 

(8.) - . ^ Certain 

noiders of a decree for sale under s, 88 of the 
Transfer of Property Act applied for execution of 
their decree on the 6th of January, 1887, sind the 
application was granted. A third party, however, 
app^red and filed an objection under s, 278 of 
me Code of Civil Procedure which was allowed. 
Thereupon the decree-holders brought a suit 
under s. 283 of the Code. They obtained a 
decree on the 5th of June, 1888; but the inter- 
venor appealed, and the final decree in appeal 
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was not passed until the 2Sth of May, 1893. On 
the 27th of April, 1893, the decree-holders again 
applied for execution of the decree. Held that 
execution was time-barred under article 178 of 
the second schedule to Act No. XV of 1877. 
B as ant Lai v. Batul Bibi (/. Z. i?., 6 AIL, 22) 
Chlntanian Da?nodar Agashi v. Bais/iastrl {/. 
Z, Z., 16 Bomb., 294) and Paras Ra^n v. Gardner 
(Z Z. Z., I All., 355) referred to. Desraj Singh 
AND OTHERS V. KaRAM KhaN. 

[XVI-188 

( 9 ) . Execution stayed 

by Court.] A decree of pre-emption was passed 
conditionally upon payment by the decree-holder 
of Rs. 1,139, and in July, 1880, the plaintiff paid 
this amount into Court, and it was drawn out 
by the defendant in August, i88r. Meanwhile, in 
July, 18S1, the High Court in second appeal 
raised the amount to be paid by the plaintiff to 
Rs. 2,400, but the plaintift allowed the time 
limited for payment of the excess difference to 
elapse without paying it and the decree for pre- 
emption thereupon became dead. In May, 1SS3, 
the plaintiff applied in the execution department 
for the refund of the deposit w^hicli had been 
drawn and retained by the defendant. This 
application was granted and the defendant or- 
dered to refund, and this order was confirmed 
on appeal in January, 1SS5, and by the High 
Court in second appeal in May, 1S85. Mean- 
while the first Court had suspended execution 
of the order pending the result of the appeal, 
and in December, 1S84, removed the application 
temporarily from the “ pending” list. In Febru- 
ary, 1885, the plaintiff applied for restitution 
of the amount deposited, asking for attachment 
and sale of property belonging to the defendant. 

^ This application was dismissed as barred by 
limitation. Held that this application was only 
a revival of the application of May, 1883, which 
was within time. Held also that the plaintiff 
was competent under s* 5S3 to move the local 
Court to execute the appellate decree in this 
respect in his favour “ according to the rules 
prescribed for the execution of decrees in suits” ; 
that he did this in May, 1SS3, by an application 
made according to law as the proper Court in 
the sense of art. 179 of Limitation Act ; and that 
this present application to the same effect being 
within three years from that application w^as 
within time. Nand Ram v, Sita Ram and 
another. 

[VI-178 

( 10 ) . ■ — A?ne?idmeni 

of decree— Eres/i period.] An application to 
execute a decree passed in April, 1S80, was 
made on the 19th February^ 1884, and rejected 
on the 26th March, 1SS4, as being beyond time. 
This order was upheld on appeal in March, 
1885. While the appeal was pending the decree 
holder in May, 1884, applied to the Court of first 
instance to amend the decree under s. 206 of the 
Civil Procedure Code, and in December, 1884, 
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the application was granted. In April, 1885, an 
application wasy made for execution of the 
amended decree, the decree-holder contending 
that liinitatian should be calculated from the 
date of the amendment, and that art. 17S of 
the Limitation Act (XV of 1S77) applied to the 
case. Held that No. 179 and not No. 178 was 
applicable, that the order rejecting the applica- 
tion of the 19th February, 18^4, became final on 
being upheld on appeal, that the amendment 
could not revive the decree or furnish a fresh 
starting point of limitation, and that the appli- 
cation was therefore time-barred. Mungul Per-^ 
shad V. Gidja Kant Lahin (/. Z. 8 Calc., 51) 
and Ram Kirpal v. Rupkuan (/. L. R., 6 AIL, 
269) referred to. Observations by Mahmood, J. 
on the amendment of decrees and s. 206 of 
the Civil Procedure Code. Tarsi Ram z/. Man 
Singh and others. 

[VI-15B 

(11) .] Where 

a decree as originally framed was incapable of 
execution and was not finally amended until 
nearly twelve years after it was passed, it was 
held that the period of limitation applicable to 
the execution of such decree was that pres- 
cribed by art. 178 of sch. ii of Act No. XV of 
1S77, and began to run from the date when the 
decree was so amended as to become capable of 
execution. Muhammad Suleman^ Khan v. 
Muhammad Yar Khan and others. 

[XIV-19I 

See also 

Kalu Rai and others v. Fahiman and 
others. 

[XI-32 

^j2) Co 7 tditio 7 tal decree.] 

Where a decree was for possession of immov- 
able property, but its execution was con- 
tingent on default being made by the judgment- 
debtor in the payment year year of a cer- 
tain annuity to the decree-holder. Held that 
the decree-holder was not obliged to execute 
such decree once and for all upon the occurrence 
of the first default, but might excute it on occa- 
sion of any subsequent default ; also that the 
limitation applicable to the execution of such, 
decree was that provided for by art. 178 of sch, 
ii of the Indian Limitation Act, 1877. Thakur 
Das V. SJiadi Lai (L Z. R., 8 AIL, 56J referred 
to. Muhammad Islam t/.^MuKAMMAB- Ahsan. 

[xiv-ei 

( 13 .> .] A 

decree, which was passed on the Sth December, 
i88r, in a suit on a simple mortgage-bond, con- 
tained the following provision “ if the judg- 
ment debt is not paid within four months, the 
decree-holder shall have the power to recover it 
by a sale of the mortgaged prope^t3^” On 
the 17th Februa^, 1S85, the decree-holder ap- 
plied. for execution of the decree. Held that, 
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inasmitch as the decree provided expressly that 
the decree-holder might not a'pply for its exe- 
cution till after the expiry of four months from its 
date, the limitation oi art. 178, sch ii of the Limi- 
tation Act, and not of art. 179, should be applied 
to the case and the application for execution 
having been made within three years from the 
8th April, 1882, when the right to ask for execu- 
tion accrued, was not barred by limitation. 
Thakur Das v, Shadi Lal. 

[V-a27 

^ 1 4 .'j Application to revive 

previous application i\ G sued K as the legal 
representative of her deceased husband S, on 
a bond executed by 3 in his favor, and ob- 
tained a decree. Subsequently he sued AT on a 
bond which she had personally executed in his 
favour, and obtained a decree. On the 7th 
September, 1875, he applied for execution of 
both these decrees, and S's landed estate, which 
stood recorded in ICs name, xvas attached. This 
estate was sold on the 20th February, 1877, 
being put up for sale in one lot, in satisfaction 
of both decrees, in accordance with an applica- 
tion made by G on the i6th February, and 
was purchased by G for the amount of the 
decrees. This sale was subsequently confirmed, 
and on the loth December, 1877, satisfaction of 
the decrees was entered up, and the execution 
proceedings struck off the file. Subsequently 
three of the heirs of 5 in one case, and two in 
another, instituted suits against G, claiming to 
recover from him such portion of the proceeds 
of the sale of Ss property as had been appro- 
priated to the discharge of Gs decree against 
AT and such heirs obtained decrees for certain 
sums, which G \vas obliged to pay. G thereupon 
on the 1 6th May, 1S79, applied for execution of 
his decree against K, Held that such application 
was not one in continuation of that made on 
the 7th September, 1875, but was a fresh appli- 
cation, and the application made by G oh the 
i6th February, 1S77, was not one for a step in 
aid of execution within the meaning of No. 
179, sch. ii of Act XV of 1877, from which limi- 
tation could be computed, and the application 
of the i6th May, 1879, was barred by limitation. 
Booboo Pyaro TuhoUldarinee v. Syud Nazir 
Hussein (23 W, i?., 183). Paras Ram v. Gard- 
ner (/. A, R., I AIL, 335) and Jssurree Dassee v, 
Abdool Khalak (/. L. i?., 4 Calc., 415) distin- 
guished. Khair-un-nissa v. Gauri Shankar. 

[I-l 

( 15 ). .] An 

application for execution of a decree by the 
arrest and imprisonment of the judgment-debtor 
was made on the 6th February, 1873. It was 
rejected by the first Court as time-barred but 
this order was set aside in appeal. No further 
application for the assistance of the Court to 
execute the decree was however made. On 
i2th February, 1876, the next application for 
execution by arrest and imprisonment of the 
judgment-debtor was made. Held that the 
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application was beyond time as it was a fresh 
application and not a continuation of the former. 
Paras Ram Gardner v. {/. L. R., 1 All, 355) 
distinguished. Bhola Dat v, Tulshi Singh. 

[1-47 

(IQ). Application por execu- 

tion of decree under s. 89 of Act IV of 1S82.] 
Art. i 78 of sch. ii of Act XV of 1877 does not 
apply to an application for an order absolute for 
the sale of mortgaged property under s. 89 of 
Act IV t)f 18S2, Baimanekbai v. Manekji Kovesji 
(/, L.R., 7 Bom, 213) approved. Ranbir Singh 
V . Dirgpal and others, 

[Xm-198 

( 17 ), An 

application for an order absolute for sale under 
s. 89 of Act IV of 18S2, is an application to which 
art. 179, sch. ii of Act XV of 1877, applies. Otidh 
Behari Lal v. Nageshar Lal (LL, R,, 13 AIL 
278^ referred to. Roubir Siugh v. Drigpal 
Singh ( /. L, R., 16 AIL-, 23^ overruled, Chunni 
Sal V , Harnam Das. 

XVIII-40 

(1) . Art. 179, cl, i\)— Application for execu* 
Hon of decree ^tinder s. 89 of Act JV of 1882.] 
The period of limitation for execution of a 
decree for sale under s. 89 of the Transfer of 
Property Act, begins to run from the date of the 
granting of the order absolute for sale, without 
which the decree cannot be executed, and not 
from the date of application to the Court to 
grant such order. Oudh Behari Lal v. Nage- 
sher Lal (/. L, R. . ra AIL, 27S) and Ram ICirpal 
V. Sheosahai, {W. AL 1S92, p. 5) referred to. 
Mulch AND v, Muktapal Singh. 

[XVI-100 - 

( 2 ) , .] Under 

s. 88 of Act IV of 1882.] The period of limitation 
for execution of a decree for sale under s. 88 of 
the Transfer of the Property Act begins to run 
from the date of the granting of an order absolute 
for sale under s. 89 of the Act, without which 
order the decree cannot be executed. Oudh 
Behari Lal v. Nageshar Lal (/. L, R„ 12 AIL, 
278) and M 7 tlchand v. Mukta Pal Singh {IV, N. 
1896, p. 100) referred to. Mahabir Prasad 
S iTAL Singh and others* 

[XVII-137 

(3) , — ^ Wrong appUcatio 7 i . —A mendment 

after Umitatio 7 ii\ — A, together with five others, 
obtained a decree for joint possession of a house 
a week within the limitation of three years. A 
applied to execute the decree in the joint interest 
of all the decree-holders by putting them in 
possession of half the house, alleging that the 
other half had been sold by some of the co-decree- 
holders to strangers, who colluding with the 
judgment-debtors would not join in the applica- 
tion. Subsequently with the permission of the 
Court he amended his application so as to include 



( 297 ) 


DIGEST OF CASES. 


( 298 ) 


ACT XV OP 1877, Art. 179, el. (1 )-( cok - 

tifmed,) 

the whole house. The following objections were 
taken to the application: (i) The application 
was illegal as he could not execute the decree 
except as a whole, (ii) The amendment was 
made after limitation. Held that the application 
being under art. 179, cl.i, and not cl, 4, was 
within time. Khudai v. Sheodayal and ano» 

THER. 

[VI-125 

(4) .*- -- — — Decree fo7 redemptio7t miitting to 

state what be the result in case of defazdtl] 
Where a decree for redemption of mort- 
gage stated that the amount due under the 
mortgage should be paid ^vithin four months, 
but omitted to state what the result would be 
if the mortgage debt was not so paid : — held, 
that it w^as competent to the decree-holder to 
execute such decree at any time within the 
period of limitation prescribed by art. 179. Ban- 
DHU Bhagat V. Shah Muhammad Taqi. 

[XII-40 

(5) . Apt. 179, cL (2). Fmal deC7'ee—07‘der 
abating appeal. \ Held that the order of an 
appellate Court abating an appeal, because no 
representative of the appellant was on the 
record, was not the “ final order or decree of the 
Appiellate Court ” within the meaning of clause 
2 of article 179 of the second schedule to the 
the Indian Limitation Act, 1877, but that limita- 
tion would run from the date of the original de- 
cree. Fazae Husaen V, Raj Bahadur. 

[XVII-218 

(( 5 ^^ Appeal against some of the defe7t- 

da7tts 07 tly — Li 7 nitati 07 t agamst others.'] — B, the 
mortgagee of certain property, sued N, the mort- 
gagor, and T, to whom a part of the mortgaged pro- 
perty had been transferred by sale, for the mort- 
gage-money, and the sale of the mortgaged, pro- 
perty. On the 24th September, he obtained a dec- 
ree, which directed A to pay the money, and that 
it might be realized by the sale of the mortgaged 
property. T appealed, contending that as the 
instrument of mortgage was not registered, it was 
not receivable as evidence of the mortgage, and 
therefore the sale of the property had been im- 
properly ordered. N did not appeal. The 
Court of first appeal allowed this contention and 
set aside the order for the sale of the property. 
The mortgagee preferred a second appeal, and 
on the X5th January, 1880, the Court ot last ap- 
peal modified the decree of the lower Court, 
directing that a part of the mortgage-money 
might be recovered by the sale of the mortgaged 
property. On the 14th September, 18S2, i? ap- 
plied for execution of the decree against N. Held 
that the period of limitation for the application 
was governed by art. 179 of the Limitation Act, 
and such period would run from the final decree 
of the appellate Court. Basant Lal and 
another V. Najmunnissa Bibi. 

[III-179 

(7). ] On 

the nth July, 1887, ^ decree was made against 
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B and /, the defendants in a suit, against which 
f alone appealed, such appeal not proceeding on 
a ground common to him andjff. The appellate 
Court affirmed such decree on the 20th Novem- 
ber, 1877, On the 23rd September, 18S0, the 
holder of such decree applied for execution, 
against B, Held that, so far as B was concerned, 
limitation should be computed from the date ot 
such decree and not from the date of the decree 
of the appellate Court, and such application was 
therefore barred by limitation. Sangkam Singh 
AND ANOTHER V. BUJHARAT SiNGH. 

CI-128 


J ^ 

brought a suit against B, C, D and jFand obtain- 
ed a decree against the first two. He preferred 
an appeal against that part of the decree which 
stood against him but tfie appeal was dismissed. 
Held that limitation (for executing the decree) 
will run from the date of the final decree of the 
appellate Court, art. 179 (2) being applicable to 
the case. Ram Lal v. Jagannath, 

[IV-13S 

(9) . ] Art. 

179, cl. (2) of the Limitation Act (XV of 1877) 
must be construed as intended to apply without 
any exceptions to decrees from which an appeal 
has been lodged by any of the parties to the 
original proceedings, and should certainly be ap- 
plied to cases where the whole decree was im- 
perilled by the appeal. A suit for pre-emption 
was decreed against the vendors, the purchaser, 
and another set of pre-emptors in March, 1882, 
The last mentioned defendants alone appealed, 
and their appeal was dismissed in May, 1882, 
In May, iS 8 $, the decree-holders applied for exe- 
cution of the decree. The application was 
objected to by the purchaser as barred by limi- 
tation, having been Sled more than three years 
from the passing of the decree and it w^as con- 
tended that art. 179, cl, (2), did not apply to the 
case. Inasmuch as the purchaser did not appeal 
from the original decree. Held that art. 179, 
cl. (2), of the Limitation Act was, applicable, and 
that the application, being made within three 
years from the date of the appellate Court's 
decree, was not barred by limitation . Har Fe/v- 
shaud Boy v. Enayet Hossein ( 2 Calc. L. R. 471 J 
and Sangram Singh v. Bujharat Sifigh ( /. E. 
R.j 4 All., 36) distinguished. Fhdlick Almzed 
Z 7 i 77 iaa V. Maho 7 ned Syed (I. L. R., 6 Calc., 
194 j and Rain Lal V. Jagannath ("PF. A" 1S84, 
138) relied on. Nur-ul Hasan v. Muhammad, 
Hasan and others. 

[VI-237 

(10) , ] Where 

a decree, which was found to be a several 
decree, was passed against six defendants, 
against a portion of which decree two of such 
defendants appealed, but on grounds not com- 
mon to them and the other defendants ; and 
where more than three years after the date of 
the original decree the plaiutifi, decree-holder, 
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ACT X¥ OF 1877, Art- 179, cl, i2).-(con- 

applied for execution : — Held by the Full Bench 
(Brodhurst and Mahmood, disseniiejtte) 

that under such circumstances the fact that two 
of the defendants in the original suit had 
appealed, did not operate to extend the period 
of limitation within the meaning of cL (2), art. 
179, schedule ii, of the Limitation Act, and. as 
s, 544 of the Code of Civil Procedure was not 
applicable, that execution of the decree was 
consequently barred by limitation^ y. P, Wise 
V. Raj Naraen Chakerburtty (19 W.R,, p. 30) and 
Mullick Ahmed Zumaa v. Mahomed Syed (L L. 
R, 6 Calc.^ 194; 6C Z. R. 573^ approved. 

Heldhy Brodhurst and Mahamood, J.J. contra 
(following the ruling in Numl Hassa?i v. 
hammad Hass mi {/,L. R. 8 AIL^ 573) that 
art. 179, cl. (2) of the ii schedule of the Limitation 
Act (XV of 1877) must be construed to apply 
without any exceptions to decrees from whiclEi 
an appeal has been lodged by any of the parties 
to the litigation in the original suit. Mashiat- 
UN-NissA V. Rani, 

[X-207 

( 11 ). 

IX of 1871.] On the 27th July, 1864, a District 
Court gave the plaintiff in a suit a decree against 
all the defendants including B. All the defen- 
dants appealed to the Sadar Court from such 
decree except Z. The Sadar Court on the 6th 
March, 1865, set aside such decree and dismissed 
the suit ^ The plaintiff appealed to Her Majesty 
in Council from the Sadar Court’s decree, all the 
defendants except B being respondents to this 
appeal; Her Majesty in Council, on the 17th March, 
1S69, made a decree reversing the Sader Court's 
decree and restoring that of the District Court. 
On the 9th October, 1869, the plaintiff applied 
for execution of the District Court's decree, and 
such decree was under execution up to July 
1872, On the 9th October, 1874, the plaintiff 
applied for amendment of such decree in certain 
respects, it being incapable of execution in 
•those respects. B was a party to this proceed- 
ing. On the i6th August, 1876, such decree was 
amended : and the plaintiff* subsequently applied 
for its execution as amended against all the 
defendants. Held that, notwithstanding B was 
not a party to_ the appeals to the Sadar Court 
and Her Majesty in Council, such decree was 
a valid decree and capable of execution against 
him. Also that the application of the 9th 
October, 1S69, was within time, computing from 
the date of the decree of Her Majesty in 
Qouncili-^Chedoo Lai v, Nundcoomar Lai (6 W, 
R, Misc. 60). Also that the application to 
amend such decree, being substantially one for 
review of judgment, gave under art. 167, sch. ii 
of Act IX of 1871, a period from which limitation 
would run in respect of the subsequent appli- 
cation for execution which was therefore within 
time. Krishen Sahai v. The Coelector 
OF Allahabad as Manager of the Court 
OF Wards on behalf of Partab Chand 
(Minor.) 


ACT XV OF 1877, Art. 179, oL 

tiuued ) 

(12). Appeal— Against apofiion only 

of the decree.] Certain plaintiffs obtained a 
decree for pre-emption in respect of four villages. 
The defendant appealed, and the lower appeb 
late Court dismissed the appeal. The defendant 
again appealed, but in his appeal only ques- 
tioned the decision of the lower appellate Court 
in respect of two of the villages in suit. In this 
second appeal the plaintiff's suit was dismissed 
as to one of the villages with regard to which 
the appeal was preferred and the defendant’s 
appeal was dismissed as to the other. Held 
that in respect of all the three villages as to. 
which the final decree stood in favour of the 
plaintiff, limitation began to run against the 
decree-holders from the date of the decree in 
second appeal, and not as to two of them from 
the date of the lower ^pellate Court’s decree. 
Hurproshaud Roy^ v. Enayet Hossein (2 C.L.R, 
471) ; Sangram Singh v. Bujharat Singh {L L 
R.^ 4 AU.^ 36) and Mashiat-un-nissa v. Rani 
{/. L. R., 13 All., i) distinguished. Badi-un- 
NISSA V. SHAMSUDDIN AND OTHERS. 

CXV-20 


( 13 ). Dmnissal for deficiency of 

stamp.] Held that the rejection of an appeal in 
consequence of the failure of the appellant to 
pay additional Court fees declared by the Court 
to be leviable, was a decree and consequently 
the decree-holder may apply for execution within 
three years from the date the appeal was re- 
jected. Rup Singh and another v. Mukhraj 
Singh. 


[V-26a 


(24). ] Where 

an application for appeal was presented to the 
High Court, but rejected, owing to the memoran- 
dum of appeal being insufficiently stamped, 
held that, under such circumstances, there had 
not been an appeal or a final decree or order 
of an appellate Court within the meaing of No. 
179 (2) ot the Limitation Act, so as to give period 
from which limitation for execution of the decree 
appealed from could run. Dianat Ullah Beg. 
V. Wajid Ali Shah, 

[iv-i5a 


( 26 ). Dismissal on ground of 

Ihnitation.] If there has been an appeal the 
starting point of limitation under art. 179, d. (2) 
of sch. ii of the Indian Limitation Act will be 
the date of the decree in appeal. The question 
of limitation is not affected by the fact that such 
appellate decree may be merely a decree dis- 
missing the appeal as barred by limitation. 
Akshoy Kumar Nundi v. Chunder MoJmn 
ChathatHL L. R., 16 Calc., 2S0). Murlidhar 
Singh v. Tapeshri Rai. 

[XIV-46: 


(ig) Review.] The words 

** where there has been an appear’ in cl. 2, No. 
179 of sch. ii of Act XV of 1S77, do not contem- 
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ACT XV OF 1877, Art. 179 cL 

timied.) 

plate and mean only an appeal from the decree of 
which execution is sought, but include, where 
there has been a review of the judgment on 
which such decree is based, and an appeal from 
the decree passed on such review, such appeal. 
Held, therefore, where there had been a review 
of judgment, and an appeal from the decree 
passed on review, and such decree having been 
set aside by the appellate Court, application was 
made for execution of the original decree, that 
time began to run, not from the date of that 
decree, but, from the date of the decree of the 
appellate Court. Sheo Prasad v, Anrtidk 
Singh, (/. L,R. 2 AIL, 273) distinguished. Nar 
Singh Sewak v. Madho Das and others. 

[11-25 

(17) From an order passed in 

execution L\ The holder of a decree for possession 
and partition of a share of certain immoveable 
property, dated the 19th January, 1S78, applied for 
execution on the 2nd February, 1878. An order 
was made by the Court of first instance, from 
which the decree-holder appealed. The ap- 
pellate Court, on the i8th September, 1878, 
j-eversed the order of the first Court and direct- 
ed that the partition of the property should be 
effected by lots, and remanded the case for that 
purpose. The first Court proceeded to carry 
out the order of the appellate Court, but even- 
tually struck off the case, on the isth February, 
1878, as the decree-holder failed to appear per- 
sonally when ordered to do so. On the i 3 th 
September, 18S1, the legal representative of the 
deceased decree-holder, who had meantime died 
applied, with reference to the order of the ap- 
pellate Court dated the iSth September, 1878, to 
have lots drawn in accordance with that order. 
Held, on the question whether this application 
was barred by limitation, that, if it were re- 
garded as nothing more than an application for 
execution of the original decree, it might be 
barred, inasmuch as it had been made more 
than three years after the date of the last appli- 
cation, and it was doubtful whether the 2nd 
clause in the 3rd column of No. 179, of sch. ii, 
of Act XV of 1877, would apply, since the appeal 
there referred to is probably an appeal from 
the decree or order of which execution is being 
taken, referred to in the ist clause of that article, 
and not an appeal in course of execution of that 
decree or order ; that, however, the order of the 
appellate Court, dated i8th September, 1878, was 
itself of the nature of a decree and capable of 
execution, and for the execution of which an 
application could be made to which that article 
would apply ; that the application in question 
should be regarded as one for execution of that 
order; and that therefore, so regarding it, it was 
within time. Hulasi v, Maiku and another. 

[III-5 

(IS).— Art. X 79 , ci {iit)Sond-fide$l\ In com- 
puting the period of limitation prescribed by 
clause {4) of art. 179 of the second schedule of 


ACT XV OF 1877, Alt, 179 oi. 

tmued.) 

the Indian Limitation Act, no question of the 
bond pdes of th# previous application for execu- 
tion arises. Debi Das and another v, Umrao 
Singh and another. 

[XI-148 

(10). .] In apply. 

ing art. 179, sch. ii, of the Limitation Act (XV of 
1877), the only questions are whether the former 
application for execution or for a step in aid of 
execution was in accordance with law and made 
to the proper Court ; and the Court has not to con- 
sider whether such application displayed 
fides or industry or diligence, as by payment of 
the necessary process fee. Halima Bibi and 
others V. Nish AN Bibi. 

[X-77 

(20) . — ; ** A pplicatioiP ^ Proper Court f 

Application for a second certificate. Held that 
where a decree had been sent for execution to a 
Court other than that which made the decree 
with the necessary certificate an application for a 
second certificate to the latter Court while the 
decree was still in the former, could not save 
time as it was neither an application nor was it 
made to a proper Court witnin art. 1792, Limi- 
tation Act. Budhi Bibi v. Indar KuaR. 

[11-171 

(21) . To have wit 7 tesses 

summonedi\ An application by a decree-holder 
in the course of an investigation into an objec- 
tion to the attachment of property to have his 
witnesses summoned is an application within the 
meaning of No. 179, (4), sch. ii, of the Limitation 
Act, 1877. Ali Muhamriad v. Gur Parsad 

AND ANOTHER. 

.iir-57 

(22) . To have sale con^ 

finned i\ An application by a decree-holder pray- 
ing that the objections taken by the judgment- 
debtor to the sale of property belonging to him 
in execution of the decree should be disallowed, 
and the sale be confirmed, is an application from 
the date of which the period of limitation for a 
subsequent application for execution of the decree 
may be computed. Kewal Ram v. Khadim 
Husain and another. 

[111-112 

(23) . accorda?tce with law:*— Ap- 

plication in contrave 7 ztoln of s. 341, C. P. C„ a 7 zd 
s. 99 of Act IV of 1882.] The expression “apply- 
ing in accordance with law " in Act XV of 1877 
(Limitation Act), sch. ii, No. 179, (4), means ap- 
plying to the Court to do something in execution 
which by law that Court is competent to do. 
It does not mean applying to the Court to do 
something which, either to the decree-holder's 
direct knowledge in fact, or from his presumed 
knowledge of the law, he must have known the 
Court was incompetent to do. Held therefore 
that an application to have the judgment-debtor 
arrested in execution of decree, which was in 
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ACT XV OP 1877, Art. 179, cl. (4).- 

( continued •) 

contravention of the terms of s. 341 of the C. P. 
Code, and an application to l^ing mortgaged- 
property to sale, which was in contravention 
of s. 99 of the Transfer of Property Act (IV of 
1882), were not applications “ in accordance with 
law” within the meaning of No. 179, (4) of sch. 
ii, of the Limitation Act. Chattar and an- 
other V, Newai* Singh. 

[IX-2(X) 

( 24 ) . ^Appli- 

cation defective tmd er s. 235 {g), C. Jd, C.] In an 
application for execution of a decree under which 
interest was due, the decree-holder deliberately 
omitted to state the interest then due, and the 
decree-holder, though invited to amend the 
application did not do so, and it was eventually 
struck off for want of prosecution. Heidf with 
reference to section 235 {g) of the Code of Civil 
Procedure, that the application was not made 

in accordance with law” within the meaning 
of art. 179, {4), sch. ii, of the Limitation Act (XV 
of 1877). Nathu Ram v, Tufail Ahmad. 

[X-93 

( 25 ) , — Appli- 

cation defective under s, 235 (f)^ C. P. Ci] The 
omission from an application for execution of 
a decree of a full statement of the particulars 
required by cl, (/) of s. 235 of the Code of Civil 
Procedure will not prevent such application from 
being “ an application in accordance with law” 
within the meaning of cl. (4), art. 179, sch. ii 
of the Indian Limitation Act, 1877. Madho 
Singh and another v. Ram Bharose Das, 

[XII-114 

( 25 .) Appli- 

cation defective under s. 236, C, P,Cf\ In an 
application for execution of a decree the decree- 
holder stated the mode of execution prayed for 
to be by attachment of the moveable property 
of the judgment debtor. No inventory of the 
property sought to be attached was filed with 
the application and the applicant further stated 
that the application was put in merely for the 
purpose of saving limitation. Held that such 
“an application was not an application in ac- 
cordance with law” within the meaning of cl. (4), 
art. 179, sch. li, of Act XV of 1S77 2.nd could not 
therefore operate to save limitation. Mangal 
Sen V. Baldeo Prasad and another. 

[XII-70 

( 27 , ) — — - — -‘Absence 

of t 7 tventoryf\ An application for execution of 
a decree which does not contain an inventory 
of the projDerty in respect of which execution 
IS sought, is not <*an application in accordance 
with law , within the meaning of art. 179, cl. (4.) 

ii, of Act XV of 1877. Lachmi Kuar 77! 
Dal Chand and others. 


ACT XV OF 1877, AFt. 179, cL (4),- 

(continued f 

( 28 .) ] Where 

an application for attachment in execution of 
a decree does not specify whether the property 
(iaidad) sought to be attached is moveable ox- 
immoveable property, and there is no extraneous 
evidence to show to which kind of property it 
relates, the absence of an inventory annexed to 
the application will not prevent such application 
from being an “application in accordance with 
law’' within the meaning of cl. (4), art, 179, sch. 
ii, of Act XV of 1877. Charan Das v, Ghulam 
Jahan and another. 

[Xn-55 

( 29 .) j Held 

that an application for attachment which was not 
accompanied by an inventory of the property 
sought to be attached, but was not worded in a 
sufficiently definite manner to show whether such 
inventory was in fact necessary, was not 
necessarily “ an application not in accordance 
with Jaw” within the meaning of Act No. XV of 
1877, sch, ii, art. 179. Mahabir Singh and 
ANOTHER V . SaIRA BiBI AND OTHERS. 

[XIV-54 

(30 ) Appu- 

cation defective tmder s. 237, C P. C.] An 
application for attachment of immoveable pro- 
perty in execution of a decree which does not 
contain the particulars required by s. 237 of 
the Code of (iivil Procedure is not an “appli- 
cation in accordance with law” within the 
meaning of art. 179 (4) of schedule ii of the Limi- 
tation Act (Act XV of 1877). Ishrl v. Serhmal 
{IV» iV., 1890, p. 22) followed. Hira Lal v, 
Dulari Kuar. 

[XII-3 

( 31 ) . Appli- 

cation fo r execution after the death of judg 7 ne 7 it- 
debtor zvithout the repf'cscntatives b 'emg b 7 'ought 
o?it\ Applications for the execution oi a decree 
made after the death of the judgment-debtor 
and without either any representative of the 
judgment-debtor being brought upon the record 
or there being any subsisting attachment of 
the property against which execution is sought 
are not good applications for the purpose of 
saving limitation. Sheo Prasad v. Hira Lal 
{ 1 . L. P*, 12 All,, 440) distinguished. Madho 
Prasad v. Kesho Prasad. 

[XVII-75 

( 32 ) . Defec- 

tive applicatio 7 tt\ An application for execu- 
tion of a decree against persons alleged therein 
to be the legal representatives of the original 
judgment-debtor, deceased, will not be a bad 
application \vithin the meaning of art. 179, 
cl. (4) of sch. ii, of the Indian Limitation Act, 
1877, merely because the persons named therein 
are subsequently found not to be the legal 
representatives of the j udgment-debtor. Gopal 
V , Har Prasad and another. 


[XII-47 


[XII-24I 
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ACT XV OP 1877, Art. 179, el (4).-^ 

(C07itimted.) 

( 33 ) . rifis. ; 

descripizGft.'] A mere clerical error in an appli- ! 
nation for execution of a decree, such as* the i 
misdescription of former records referred to , 
therein resulting in those records not being ; 
procurable, will not prevent such application i 
from being a good “ application according to ! 
law” within the meaning of cL (4) of s. 179 j 
of the Indian Limitation Act (XV of 1877); i 
neither is the dismissal of such an application • 
on account of the neglect of the applicant to ; 
supply a proper description of the * records j 
referred to, to be considered as equivalent to a 1 
withrawai of the application within the meaning | 
of s. 373 of the Code of Civil Procedure. ! 
Ashraf Beg am v. Muhammad Safdar Ali 
Khan. 

[XI«154 

( 34 ) , ^ Appli- 

cation fo/' part execution^] A decree passed 
jointly in favour of more persons than one can 
only be legally executed as a whole for the 
benefit of all the decree-holders, and not partially 
to the extent of the interest of each individual 
decree-holder. Held, therefore, where one of 
tivo persons in whose favour a decree for money- 
had been passed jointly applied on the 27th 
April, iSSo, for execution of a moiety of such 
decree, aud the other of such persons made a 
similar application on the 30th April, 1880, that 
such applications, not being made in accordance ! 
with law, were not sufficient to keep the decree | 
in force. Also that the illegality of such appiica- i 
tions could not be cured by a subsequent : 
amended application for the execution of the j 
decree as a whole preferred after the period of j 
limitation had expired. The Collector of j 
SHAHJAHANPUR V. SURJAN SiNGH AND AN- 
OTHER. i 

[ 1-120 1 

( 35 ) . AppH- I 

cation by so?ne only of the decree-holders for | 
ex8C2itid7t of a portion of ^ the decree.] Held s 
that whether or not previous application for | 
execution of a decree made by some only of the 1 
decree- holders for their share only of the decree, ' 
\vere strictly allowable (and under and under j 
\T?te Collector of Shahjehaiipur Manager of the I 
estate of Raja J aga7i?iath Singh v. Surjafi Singh I 
and another) (/. A, R„ 4, All. 72^] they are not 
allowable) if they were actually allowed and no 
objections at the time were taken to them they 
must be held to be good for the purpose of 
keeping the decree alive. Nanda Rai and 
ANOTHER V. RaGHUNANDAN SiNGH. 

[V-41 

( 36 .) ^-'Application against some repre* 

sentaiives of me judgme^zt-debtors effective 
against all.] An application for execution of a 
decree against one of the several legal repre- 
sentatives of the deceased judgment-debtor, 
takes effect, for the purposes of limitation. 


ACT XV OF 1877 , Art- 179, el. { 4 }.- 

( conmtued.) 

against them all. Ram Anuj Sewak Singh v. 
Hingu Lal an^ others. 

[ 1-16 

( 37 .) XqI If-i acco?-dance with law-^ 

Applicaiio^t 07t behalf of a deceased decree- 
holder.] Where a decree-holder died without 
taking out execution of his decree, and, two 
days after his death, his pleader made an 
application for execution on his behalf, this 
being the first application of the \drA,~held 
that, inasmuch as the authority of a pleader 
ceases at the moment of his client s death, the 
application was invalid, and was not such an 
application or step in aid of execution of the 
decree as could save the subsequent application 
for execution by the decree-holder's heirs from 
being barred by limitation. Kallu and an- 
other V. Muhammad Abdul Ghani and an- 
other. 

[V -131 

( 3 S.)— Wrong 

applicatioti.] The holders of a decree made 
by a Civil Court, which directed inter alia 
that they should be maintained in posses- 
sion of a share of a village, by cancelment 
of the order of the Settlement Officer directing 
the entry of the judgment-debtors name 
in the revenue registers in respect of such 
share, applied for execution of such decree, 
improperly asking the Court executing the dec- 
ree to order the Collector to amend such entry 
by the substitution of their names for that of the 
judgment-debtor in respect of such share, in- 
stead of asking it to send such officer a copy 
of such decree for his information, with a view 
to such amendment. Held that such applica- 
tion not being one “in accordance with law”, 
within the meaningofNo, 179, sch. ii. of Act 
XV of 1S77, was not one which would keep 
such decree in force. Muhammad Umar z/. 
Kamila Bibi and another. 

[I-ISS 

(3 . ) Previous 

application 'withdraiun.] The holder of a dec- 
ree for money dated the 7th J une, 1879, applied 
on the 2othJuly, 18S0, for execution thereof, 
but it appeared that in certain particulars the 
decree required correction, and it was there- 
fore ordered, at the request of the pleader for 
the decree-holder, that the application should 
be dismissed, and the decree returned to him 
for amendment. The next application for exe- 
cution of the decree was made by the decree- 
holder on the tqth February, 1S83. Held 
application of the 20th July, 18S0, having been 
put in and afterwards taken back by the 
decree-holder, the proceeding became to ail 
intents and purposes as though no application 
had been made; that therefore it could have no 
effect as an ” application made in accordance 
with law” for execution wirhin the meaning of 
art. 179, sch. ii, of the Limitation Act ; that ap- 
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thmedj 

plying the rule contained in s. 374 of the Civil 
Procedure Code, in accordance «^with s. 647, to 
the application for execution olf the 19th Feb- 
ruary, 1883, the question of limitation must be 
determined as if the first application had never 
been filed; and that the application now in 
qiiestion was consequently barred by limitation. 
Rmnmiadan Chetii v. Periatamhi Shervai (I.L^ 
R,^ 6 Mad.<i 2$o) dissented from. Pirjadev, 
Pirjade(L L,R.^ 6 Bom.-, 681 j referred to. 
Kifayat Ali and another V, Ram Singh. 

[V-51 

( 40 ) . ,] Held 

that a subsequent application for execution made 
five years after the decree, where the previous 
application was withdrawn by the decree-holder, 
is barred by art. 179 read with s. 374, Civil Pro- 
cedure Code. Sarju Prasad and another 

SiTA Ram, 

(41) . *Step in aid of execution-^Applica^ 

iton to strike off application with liberty to make 
fresh application^] Held that an application 
made before the passing of Act No. VI of 1892 
by a decree-holder to a Court to strike off a 
pending application for execution with liberty to 
make a fresh application for execution of the 
same decree was an “application in accordance 
with law” to take a step in aid of execution of the 
decree within the meaning of Act No. XV of 
1877, sch. ii, art. 179, cl. (4). RamNarain Rax 
and others V, Bakhtu Kuar and others. 

[x:in-2i9 

( 42 ) . Decree 

for costs and possession — ExecuUo^t as to costs 
alo7te--Stifftcient to keep decree alive,] Held 
that where a decree was for costs and for pos- 
session it was competent to the decree-holder- 
to execute the decree first for costs and then for 
possession, and that applications to execute 
for costs merely were good applications under 
sch. ii, art- 179 of Act XV of 1897, to keep the 
decree alive. Sad ho Saran v, Hoi Pa?tde { W. 
N, 1893, p- 57 ) referred to. Bhikhari Lal v, 
Ali Mardan Khan, 

[XVII-31 

( 43 ) . Application 

for an order under s, 87, Act IV of An 

application for an order under s. 87 of the 
Transfer of Property* Act (Act IV of 1882) is a 
“step in aid of execution” within the meaning 
of art. 179 of the second schedule of the Indian 
Limitation Act (Act XV of 1877). Kedar Nath 
V. Lalji Sakai (I, L, i?., 12 AIL, 61) and 
Oudh Behari Lal v. Nageshar Lal (L L, R„ 
13 All, 278; referred to. Ram Kirpal v, Sheo 
Sahai and another. 

[XII-5 

( 44 ) . AppAicaiiofi 

to revive preuiotis application,] 

See art. 178 and 179* No. 14. 
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(45)^ Application for 

leave to bidi] The making of an application 
by the decree-holder for leave to bid at the 
sale in execution of his decree is “ a step in 
aid of execution” within the meaning of cl. 
(4), art. 179, sch. ii, of the Limitation Act. 
BaNSI V, SiKREE MaL. 

[X-230 

( 4 G). /ip. 

plication under s, 232, C. P, C,] An appli- 
cation, under section *232 of the (jode of Civil 
Procedure, by the transferee of a decree, which 
is otherwise in accordance with the provi- 
sions of that section, is not invalidated by 
the addition of a prayer for the enforcement of 
the claim of the applicant by attachment and 
sale of property hypothecated under the decree, 
although no inventory of the property sought to 
be attached is annexed to such prayer. Such a 
prayer is premature and superfluous, but its 
presence does not prevent the application from 
being a valid step m aid of execution within the 
meaning of art. 179, sch.ii, of the Limitation Act. 
An order striking an application for execution off 
the file of pending cases is not, in the face of the 
fact that the same Court subsequently allowed a 
fresh application of a similar nature to be pre- 
sented, an order rejecting the application in the 
sense of s. 245 of the Code of Civil Procedure. 
Hayat Ali v, Rup Chand and others. 

[X-245 

(47), ] Where 

the assignee, under an unregistered deed, of a 
decree for the sale of hypothecated immoveable 
property applied to have his name substituted 
for that of the decree-holder and for execution; 
held that such an application was “ a step in aid 
of execution” within the meaning of art. 179 of 
Act XV of 1877. Abdul Majid v, Muhammad 
Fazl Ullah and another, 

[X-186 

(4g) Giving 

ihne to judg7nent-debtor]. Application for exe- 
cution of a decree was made on the 22nd 
November, 1875, and in persuance of such 
application certain property belonging to the 
judgment-debtor was advertized for sale on 
the 27th March, 1876. On the latter date 
the parties to such decree made a joint ap- 
plication in writing to the Court, where in it 
was stated that the judgment-debtor had made 
a certain payment on account of such decree, 
and the decree-holders had agreed to give him 
four months time to pay the balance thereof, and 
it was prayed that such sale might be postponed 
and such time might be granted. The Court on 
the same day made an order on such application 
postponing such sale. The next application for 
execution of such decree was made on the 17th 
January, 1879. The lower appellate Court held, 
with reference to the question whether such ap- 
plication had been made within the time limited 
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by law, that it had been so made, as under No, 
i79> (^)» sch. ii of Act XV of 1S77, such time 
began to run from the date of the expiration of 
the period of grace allowed to the judgment- 
debtor under the application of the 24th Slarch, 
1876. Held 179 (6) had not any rele- 

vancy to the present case ; but, inasmuch as the 
proceedings of the 27th March, 1876, might be 
considered as properly constituting a “step in aid 
of execution,” within the meaning of No. 179, {4), 
the application of the 17th January, 1879, was 
within time. Sitladin v, Sheo Pr^^sad and 
ANOTHER. 

[1-113 

(49) — — — ,] An ap- 

plication by a decree-Itoider for the postpone- 
ment of a sale in execution of the decree on the 
ground that he had allowed the judgment-debtor 
time is not “ an application according to law to 
the proper Court for execution, or to take some 
step in aid of execution, of the decree,” within 
the meaning of No, 179, sch. ii, Act X of 1877, 
and limitation cannot be computed from the 
date of such an application. Dulhin Mainath 
V. Debi Bakhsh. 

[1-56 

See also 

Jai Karan v, Piari. 

[ni-143 

(50) . — — ' • 

to certify f>aymeni under s, 258, C, F. Ci] 
Held, following T. D. Bandyopadhya v. B. Z, 
Mukhopadaya, (I,L. i?., 12 Calc,, 608), (Tyrell, 
J. doubting) that an application made by a 
decree-holder, the object of which is that the 
receipt of certain sums of money paid out of 
Court may be certified, is a “ step in aid of 
execution,” such as will keep the decree alive, 
within the meaning of the Limitation Act (XV 
of 1877), sch, ii, No. 179 (4). Ga,?isham v. Mukha 
(/. L. R., 3 Ail., 320) referred to. Muhammad 
Husain Khan Ram Sarup and another. 

[¥1-292 

(51) . ] The 

expression “ step in aid of execution 'in Act 
XV of 1877 (Limitation Act), sch. ii, No. 179, {4) 
was intended to coi-’^er any application made 
according to law in furtherance of the execution 
proceedings under a decree. It includes appli- 
cations made by a decree-holder under s. 
258 of the Code of Civil Procedure to enter up 
part satisfaction of the decreee. Sujan Singh 
7/, Hira Singh and others. 

[X-125 

(52) . ] The 

decree sought to be executed in this case xvas 
dated the 20th August, 1871. After an infruc* 
tuous application made on the 14th July, 1874, 
the parties came to a private arrangement which 
substantially altered the decretal order in res- 
pect of the interest payable, thereunder and by 
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making the payment periodical. Intimation 
of this arrangement was given to the Court on 
the 14th January, 1875. decree was a money 
decree. Attempts were made in 3877, 1879 and 
1S80, to execute the private compromise. In 
July, 1880, the decree-holder applied for the exe- 
cution of the original decree. Held that the ap- 
plication was time-barred and the decree was 
dead, and the judgment debtors were not estop- 
ped from objecting to the continued execu- 
tion of the compromise because they had con- 
sented or submitted to its partial execution, in 
the department of the execution of decrees. 
Debi Rae v. Gokul Prasad referred to. {W„ 

8i, p. 42,) JiWA Ram and another Husain 
Ali. 

[1-118 

(53> £7;,^, 

true certificate tmder s. 258.] An untrue cer- 
tificate by a decree-holder under s. 258 of the 
C. P. C. is not a “ step in aid of execution ” 
such as will keep the decree alive within the 
meaning of Act XV of 1S77, (Limitation Act), 
sch. ii, No. 379 (4). Muhammad Husain Khan 
V. Ram Sarup (/. Z. R., 9 Alt., 9J referred to. 
Kanhia Lae and another Rudar Sahai. 

[¥111-23 

(54). ] Appli- 

cation to be put in possessiofi of property 
purchased at auction.'] Held an applica- 
tion made by a decree-holder to be put in pos- 
session of property which he had purchased 
at an auction-sale held in execution of his dec- 
ree was a ’ ‘ step in aid of execution” of that 
decree, and would afford the decree-holder a 
fresh starting point for limitation. Sujan Singh 
V. Hira Singh (/. Z, R., 12 AIL, 399} Te-* 
ferredto. Mon Lal v. Makund Singh and 
others. 

[XYII-117 

(53y Ohjec^ 

tion to an application for set offi] R, in a 
suit against 6' and other persons obtained 
a decree on the 24th December, 1878, S being 
exempted from the decree, and being awarded 
costs against the plaintiff. In executing his 
decree, R, on the i6th June, 1S80, sought to 
set ofi the costs awarded to S against the 
amount due to himseff. On the 6th August, 
1880, S preferred objections to this course. On 
the 19th July, 1883, is applied for execution of 
his decree for costs. Held that the application 
was barred by limitation, inasmuch as art. 179 
(4) of the Limitation Act requires that the dec- 
ree-holder should make a direct and independent 
application for execution on his own account, and 
it was not sufficient to satisfy the requirements 
of the law to offer objections under the circum- 
stances under which they were offered in the 
present case. Shib Lae v, Radha Kishen. 

[¥-287 
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(S5).- ^ ^.1 

mUon to execute an attached ' decreeA A 
decree was passed on the 20th February, 1878 
by the Muiisif of M, In November, 1878, it 
was in accordance with the provisions of 
s. 223 of the Civil Procedure Code, transferred 
to the Munsif of /. On the 21st January, 
1879, an application for execution of the decree 
was made to the Munsif of /, who there- 
upon issued an order for the attachment of 
some immoveable property belonging to the 
judgment-debtors and also for the attachment 
ot three decrees standing in his Court in favour 
mthe judgment-debtor against other persons. 
On the i8th March. 1882, the decree-holder ap- 
plied to the Munsif ofyi to execute one of these 
decrees m his behalf, and he further asked that 
be realized iii such execution 
should go to the account of the decree which had 
TCen transferred, and which was being executed. 

that the application of the iSth March, 
1882, was perfectly legal, and such a proceed- 
ing as could keep alive the decree of the 20th 
February, 1878, and that a subsequent appli- 
cation for execution, dated the 12th April, i&r 
was therefore not barred by limitation. An 
application to execute an attached decree is a 
step 111 aid of execution” of the original decree, 
within the meaning of art. 179, sch. ii, of the 
J-zimitation Act, inasmuch as its object is to obtain 
money m ordgr to pay off the j’udgment-debtor. 
Lachman V , Thondi Ram, 

CV -64 


. ( 57 )- 


_ / " " N IIB ^ I 

tlon—Talbanat\ On the loth January, 1880, an- 
plication for execution of a decree was made. 
On the 29th April the decree-holder was ordered 
to deposit the ialbana which he did on the loth 
May and on the same day the court ordered 
proclamations to issue fixing the sale of the 
^’iJ^Sinent-debtor’s property for the 21st June. 

July, 1880, the case was struck 
on. i he present application was made on the 
30th January, 18S3. Held that it was within time 
ior depositing the necessary fees, &c., was a* 
‘ step m aid of execution. ” Barmha Hand v 
SarbishwaRx\ Nand. 

[IXI -247 

t}f^fa^tproceeds.-\ A^pjlidfKfa 

decree-holder to be paid^the proceeds of a sale 
ot property in execution of the decree is a steo 
in aid of execution” of the decree within the 
meaning of No. 179 (4), sch. ii, of Act XV of 1877 
^imitation Act), Paran Singh v. Tawahir 
Singh ANi> orHERs. 

[lV -118 

"•3 Application 


( 69 ). 


to Memory deposzfed.-\ Held th at an apph^ 
decree-holder to obtain money de- 
judgment-debtor in 
mstalment decree, and the taking 
of the money by the decree-holder were steps 


ACT XV OP 1877» Art- 179, cl (4).- ’ 

( confmued. ) 

^ 0^' execution within the meaning of cl. (4) 

of No. 179, sch. ii, of Act XV of 1879. Kishori 
Lal V Sham Karan and another, 

[11-184 

(GO).. 


, , - • - Applica- 

non to recover costs, '\ An application to recover 
costs awarded by a decree for possession of im- 
moveable property is a “step in aid ofexe- 
eution ” of such decree within the meaning of 
sch. ii, art., 179, of the Limitation Act. Narain 
AND OTHERS V. GOKAD, 

[VIII-85 

-Oral 


— r-T-- 

apphcation for the issue of a notification of 
sale\. Held that an oral application for the 
issue of a fresh notification of sale for which 
oral application was granted by the Court was a 
“ step in aid of execution ” of decree within the 
meaning of art. 179 (4) sch. ii, of the Limitation 
Act, so as to save limitation. Khawan Singh 
AND OTHERS V, DaYARAM AND OTHERS. 

[ 11-169 

( 52 ) ^-^Appli* 

cahon under s, 206, C,P. C,-, for the amendment 
a decree].— The granting of an application to 
bring a decree into conformity with the judgment 
■ lorm the starting point of a fresh period 

of limitation in favour of the decree-holders; nor 
in such an application a “ step in aid of execu- 
tion ^ within the meaning of art. 179, sch. ii, of the 
His hen Sahai v. The Collector 
A A R,, 4 AlL<t 137) distinguish- 

ed. KaLU RaI AND OTHERS V, FaHIMAN AND 
OTHERS, 

[XI-32 

DaYA KisHEN V. NaNHI BegAM and OTHERS. 

e , [XIII-43 

oee also 

Tarsi Ram v, Man Singh and others. 

[VI-i58 

SuLEMAN Khan z/. Muhammad 


Yar Khan and others. 

rxiv-191 

(C 3 ). ; 

that an application to the Court executing a 
decree to review an order which it had made 
directing the decree-holders to amend an appli- 
cation tor execution which they had presented 
was not an application to take a step in aid of 
execution/’ within the meaning of Act No, XV of 
1877, sell, ii, art. 179. Balkishen Das Y.JSedmatl 
Ruar y. L. R.^ 20 Calc.^ 388); Randarinath 
MapujiY, Lilachand Hatibkai U.L.R., 13 Bom., 
237) and Gopal Sah v. Janki Koer \l. L. R., 23 
Calc., 217) referred to. Bakhta war Mal and 
OTHERS Vt ShAFI MuHAMMAD AND ANOTHER. 

lxvi-i6a 
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ACT XV OF 1877, Art. 178, el. {S).-fcoH^ 

(<54.) Art. 179, cl. (5.) — Tssumg noiice— Fresh 
IhmtationJl The fact that an application for 
execution of his decree by a decree -holder may 
be abandoned after the issue of the notice pres- 
cribed by s. 248 of the Code of Civil Procedure 
will not deprive him of the benefit to be derived 
from the issue of that notice under art. 179, cl. 
(5) of sch. ii, of Act No. XV of 1877. Under that 
clause it is the issuing of a notice under s. 248 of 
the Code of Civil Procedure which gives a fresh 
period of limitation, and it is immaterial whether 
the proceeding is subsequently aba»doned or 
not. Parmeshri Das and another v. Baij 
Nath. 

[XIV-96 

(65.) j Xhe 

issuing of a notice under s. 248, C. P. C., gives a 
fresh starting point for limitation under art. 179, 
ci. (5), whether such notice was issued on a valid 
or invalid application for execution. Dhonkal 
Singh v, Phakkar Singh and others. 

[XIII-36 ! 

(6/5.) Date of issuing notice' {Act IX 

of 1871.)] Held that the words “ date of issuing 
notice” in cl, $, art. 167, sch. ii, of Act No. IX of 
1871, mean the date on which the order directing 
the issue of the notice is signed by the Court. 
Udit Narain 2/. Ram Partab Singh. 

[1120 

((57). .] Under 

art. 179, clause 5 of sch. ii, of the Limitation Act, 
“the date of issuing notice under the Code of 
Civil Procedure, section 248” is the date on 
which the Court orders that such notice should 
issue, and not the date on which notice actually 
does issue. Baldeo and another v. T, B. 
Harrison, 

[X-244 

(68) . Art. 179, ci. ( 6 )— Certain daiei] The 
decree in this case passed in accordance with a 
compromise, was dated the 26th Februarj^ 
1879, compromise provided that the money 
decreed should be paid within eight years. The 
decree directed that “ a decree in accordance 
with the compromise should be passed.” It 
did not specifically mention the period within 
which the money should be paid. Held that 
time began to run from the date of the decree 
and it became time-barred after three years. 
Lalta Prasad v. Sheo Sahai and another. 

[T-i93 

(69) . .] A dec- 

ree provided that “if the judgment-debtor paid 
off the whole amount at the end of Jeth^ 12S3 
Faslii no interest should be charged ; that if he 
paid one moiety at the close of Jeth^i 1283 Fasli 
and the other moiety at the same period in 1284, 
he should pay interest at 6 annas, per ce 7 tt\ that 
In case of default in respect of the first and second 
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instalments, /. after Jeik^ 12S4 Fasli (25th 
}2me, 1S77,) th<|i decree-holder be entitled to re- 
cover the whole amount at one rupee per ce^it- 
interest.” The decree was passed on I2th April, 
1875, On^the 3rd September, 1S79, the appellant 
applied for execution of the whole decree. Held 
that the terms of the decree regulating the rate 
of interest payable thereunder with relerence to 
certain dates could not be deemed a direction 
for payment by the Court on certain dates in 
the sense of art. 179 (6) of Act XV of 1S77 that 
the limitation began to run from the date of the 
decree and was time-barred. Bal Kishe.n v, 
Farhat Husain, 

[11-53 

(70) . Insialmefit decree.] 

See ss. 19 and 20, No. (i). 

( 71 ) . Default^ 

Limitaiionl] A decree passed against the defen- 
dant in a suit, and dated the J3th March, 
1877, directed that “ the plaintiff should recover 
the decree money by instalments, agreeably 
to the terms of the deed of compromise, ana 
he, in case of default, should recover in a 
lump sum.” The compromise mentioned in 
the decree pro\dded that the amount in dispute 
should be paid in ten instalments, from 1284 
to 1294 Fasli., the first to be paid on the 
27th May, 1877, (12S4 Fasli), and the remaining 
nine instalments on faith Ptiramnaihi of each 
succeeding Fasli year. On the ist Septem- 
ber, 1883, the decree-holders applied for exe- 
cution of the decree, alleging that the first four 
instalments had been paid, but not any of the 
succeeding instalments, and they claimed to re- 
cover, under the terms of the decree, the fifth 
and all the remaining instalments in a lump sum. 
The judgment-debtors contended that the appli- 
cation was barred by limitation, as they had not 
paid a single instalment, and more than three 
years had elasped from the date of the first 
default ; and that, even if the first four instal- 
ments had been paid, such payments could not 
be recognised b}- the Court as they had not been 
certified. Heldy reversing the decision of the 
lower appellate Court, that if the four annual 
instalments had not been paid under the decree, 
the execution of the decree was barred by limi- 
tation. Zahur Khan and another z/. Bakh- 
TATVAR AND OTHERS. 

’ [V-26 

(72). — Waiver-Cer- 
tification under s. 256, C P. C.l An application 

for execution of a decree payable by instalments 

was resisted by the judgment-debtor as barred 
by limitation on the ground that nothing had 
been paid under the decree, and that the appli- 
cation was made more than three years aiter 
the first instalment fell due. The decree-holder 
pleaded that he had waived the default in pay- 
ment of the jfirst instalment by accepting such 
payment shortly afterwards, and that the appli- 
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cation was in time, having been made within 
three years from the date when the second 
instalment was due. Held that the decree- 
holder could not raise this plea, as the payment 
in question had not been certified to the Court 
executing the decree, and therefore could not, 
under s. 258 of the Chil Procedure Code, be 
recognized. Sham Lai v. Kanahia Lai (4 L 
R.,^ AIL, 316) and Zalmr Hisam v. Bakhta- 
war (/. Z. R., 7 All , 317) not followed. Mithu 
Lai. and others v. Khairati Lal. 

[X’79 

^73). A decree, 

dated the 20th January, 1874, directed that the 
defendant should pay the plaintiff Rs. 700 in 
equal annual instalments in six years without 
interest ; that in the event of default in the pay- 
ment of any instalment the plaintiff might take 
out execution in respect of such instalment ; 
and that on the expiration of six years the plain- 
tiff should be entitled to interest on all unpaid 
instalments at the rate of one rupee per cent, ^er 
mensem. The judgment-debtor did not pay 
any instalments and the decree-holder applied 
for execution of the decree within three years 
from the expiration of the term of six years. 
The judgment-debtor objected that execution 
of the decree was barred by limitation. The 
lower Court disallowed this objection, hold- 
ing on the construction of the terms of the 
decree that the decree directed payment of its 
amount on the expiration of six years and the 
application for execution being made within 
three years from the expiration of that period 
was therefore within time. In second appeal 
the judgment-debtor again contended that exe- 
cution of the decree was barred by limitation. 
The Court observed that under No. 179 (6), 
sch. ii, of Act XV of 1877, the limitation for the 
recovery of each instalment was three years 
from the date on which it was payable. The 
decree did not make the amount of the decree 
that might remain unsatisfied payable after the 
expiry of six years j it only directed that interest 
on the unsatisfied amount (that is whatever 
might be legally claimable) should be exigible. 
The amount of the first three instalments had 
become barred by limitation, but the decree- 
holder was entitled to recover the balance with 
interest at one rupee per cent, per mense^n from 
the expiry of six years dating from the date of 
the decree. Chedu Gir v. Chotu Panda. 

[X"17i 

(74)^ £ obtained 

a decree against U, dated the 24th September, 
1867, for possession of a certain estate subject to 
this provision, vH., that if U paid in cash in the 
treasury of the Court, year by year jfor L’s 
maintenance, so long as she might live, an 
allowance of Rs. i5 per mensem,, in three in- 
stalments of Rs. 60 each, the decree for posses- 
sion should not be executed, but if default were 
made in payment of three such instalments, L 
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should be entitled to delivery of possession of 
such estate. The first default was made on the 
i8th January, 1874, hut L waived the benefit of 
the provision. A fresh default was made, and 
on the 23rd January, 1880, L applied for posses- 
sion of such estate. Held that the provisions 
of column 3, art. 75, sch. ii, of Act XV of 1877, 
were not applicable to this case, but art. 179, (6) 
of that schedule contained the law which must 
govern it ; and, the date upon which such decree 
became capable of execution for possession 
being the i8th January, 1874, the date of the 
first complete default, the application of the 
23rd January, iSSo, was barred by limitation. 
Ugra Nath v, Laganmani. 

( 7 5 ) , i\r %iver— Limi- 

tation,'] A decree for the payment of money 
directed that an amount less than the amount 
sued for should be paid by instalments, and that 
if default were made in payment of one instal- 
ment, the amount sued for should be pay- 
able. Default having been made the decree- 
holder, on the 7th May, 1877, applied for execu- 
tion of the decree for the larger amount. It 
appeared that at this time, although the instal- 
ments bad not been paid regularly, the decree- 
holder had received in full all the instalments 
which had fallen due excepting the instalment 
falling due in the previous September, that is 
i-eptember, 1876, of which he had received only 
a part. The application of the 7th May, 1877, 
was struck off the file. The decree-holder sub- 
sequently accepted the remaining instalments, 
which were paid on due dates. On the 28th 
August, 1878, the decree-holder applied for pay- 
ment of an instalment which had been paid into 
Court, On the 8th September, 1881, the decree- 
holder applied for execution of the decree for 
the larger amount payable thereunder in case 
of default, with reference to the default, in 
respect of the instalment for September, 1876. 
The Court refused to allow execution to issue 
for such amount, but allowed it to issue for the 
balance of the instalment for September, 1876. 

Per Oldfield, J.,— That the acceptance by the 
decree-holder of the instalmerts falling due after 
September, 1876, notwithstanding default had 
been made in respect of the instalment for Sep- 
tember, 1876, amounted to a waiver of his right 
to execute the decree for the larger amount pay- 
able there-under in case of default, and by such 
waiver he was estopped from recovering such 
larger amount in execution of the decree. Mum- 
ford V. Peal (L L. R-, 2 AIL, 857) and Gyan 
Chund V. Jawakuf {N.-W. P., PL C Rep,, 1870, 
p, 83) referred to. 

Straight, J, — That, having by his appli- 
cation of the 7th May, 1877, sought to exe- 
cute the decree for the larger amount payable 
thereunder in case of de&ult in payment of 
the instalments of the smaller amount, the 
decree-holder was not competent afterwards to 
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seek to execute the decree in respect of such 
instalments ; that therefore his application of the 
28tii August, 1878, was not a step in aid of exe- 
cution of the decree in the shape in which he 
had previously sought execution, from the date 
of which limitation could be computed ; and that 
consequently his application of the 8th Septem- 
ber, was barred by limitation. 

Per Curium , — That the decree-holder was not 
entitled to recover the balances of the instalment 
for September, 1876, regard being had to the li- 
mitation prescribed by No, 179 { 6 ), schr ii, of the 
Limitation Act, 1877. Radha Prasad Singh v, 
Bhagwan Rai and others. 

[III-83 

ACT I OF 1878 (Opium.) 

ss. S &. 9 . — C/iand2£.] Held that a person 
illegally .manufacturing or preparing chmidu 
was, with reference to ss. 3 and 9 of Act I of 
1878, guilty of an offence under s. 9 of the Act. 
Empress v, Ganeshi and another. 

[IV-213 

s. 9. — Com 7 nitment to Sessions CourL'\ Held 
that, inasmuch as a conviction of an offence 
punishable under Act No. I of 1878 must be by 
a Magistrate, a Magistrate taking cognizance 
of such an offence has no power to commit to 
the Court of Session, hidt'obee Thaba (i. IV* 
P , 6>. R*, 5) and Regina v. Donoghue (5 Mad* 
H, C. Rep., 277) referred to, Queen-Empress v. 

SCHADE AND ANOTHER. 

[XVII-115 

s. \ 9 .— Magistrate’^ Power to search.'] Held 
(following the analogy of section 65 of the Code 
of Criminal Procedure,) that a Magistrate who 
has the power to issue a search warrant has the 
power himself to search. Empress v. Ganeshi 
AND another. 

[IV-213 

ACT VII OF 1878 (Forests), 

ss. 54 & 58 . — High Courts power of revision.] 
No order confiscating forest-produce which is the 
property of Government in respect of which a 
lorest offence has been committed is necessary 
or can be made. All that need be done is to 
direct a forest officer to take charge of such 
forest produce. An order directing the confis- 
cation of forest produce not belonging to Go- 
vernment, ill respect of which a forest ofience 
has been committed, can only be made at tlie 
time the offender is convicted. The High Court 
IS comptetent under s. 297 of Act X of 1872, to 
revise an order made by a District Judge under 
s. 58 of the of the Forests Act, 1878, on appeal 
irom the order of a Magistrate made under s. 
54 of that Act, the jurisdiction of the High Court 
under s. 297 of Act X of 1872 not being expressly 
taken away by section 58 of the Forests Act. 
Empress Nathu Khan. 


Act XI OF 1878 (Arms). 

(I), s. 19. — U 7 tlawful possession of a7'?ns~^ 
Gu 7 i le 7 it to se 7 'va 7 it for shoothigt] One iV, 
an indigo-p]ai>^er, who was licensed to carry 
I a gun, lent one of his Mohammedan servants 
his gun, telling him to go and shoot some 
game with it. Being found in possession of the 
gun while carr3dng out his master’s orders, such 
servant was convicted by the District ^lagistrate, 
under Act XI of 1878, for carrying arms without 
a license, and the gun was confiscated. The 
Sessions Judge referred the case to the High 
Court. Held that, under the circumstances, 
such conviction was bad, and the gun should not 
have been confiscated, hi 7'e Hurbley, 

[1-7 

^ (2). Mere carryifig ar 77 is?^ The expres- 

sion “going armed” as used in s. 19 of Act XI 
of 1878, was not intended to render penal the 
mere act of carrjdng arms unless there was some 
sort of intention of using the arms should occa- 
sion arise. Queen-Empress v. Alexander 
William. 

[XI'‘20S 

(3j. Where a 

person is found carrying arms apparently in 
contravention of the provisions of the Arms Act 
it must be presumed, in the absence of proof to 
the contrary, that he is carr^ung such arms with 
the intention of using them should an opportu- 
nity of usingr them arise, Queefi’ Empress v. 
Alexa 7 ide 7 ’ Willia 77 i {IV. A\, 1S91, p. 208) ex- 
plained and approved, Oueen-Empress v. 
Bhure. 

[XII-221 

(4), ^ j jjjg mere 

temporary possession without a license of arms 
for purposes other than their use as such, as, 
for instance, where a servant is carrying his 
master’s gun to a blacksmith for repairs, 
or where a blacksmith has a gun left with him 
for repairs, is not an offence within the meaning 
of s. 19 of the Indian Arms Act, i87S. Queen- 
E 77 ipress V. Alexander Wzlliafn {IV, AT 1S91, 
p. 208) and Oueen-Emp 7 'ess v. Bhure (W, 
1892, p, 221 J referred to. Queen Empress 
V. Tota Ram and others. 

[XIV-82 

^ U 7 zlawful possessio 7 i of arms — 

Joint Hindu fa 77 ulyi\m Where proceedings 
under the Indian Arms Act, 1S78, in respect 
of the unlawful possession of arms are taken 
against a member of a joint Hindu family not 
being the head of such joint family and arms 
are lound in a common room of the joint family 
house it is incumbent upon the prosecution 
to give good evidence that such arms are 
in the exclusive possession and control of the 
particular member of the joint family who is 
sought to be charged with their possession. 
Queen-Empress v, Sangam Lal, 


[11-93 


[XIII-48 
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ACT XI OF continued.) . 

s. ^^^Search warmnl.'] When a Magis- 
trate issues a search warrant under s. 25 of Act. 

XI of 1878, it is necessary that should record 
the grounds of his belief that the“person against 
%vhom the warrant is issued has in possession 
arms, ammunition or military stores for an un- 
lawful purpose. Queen-Empress v. Sangam 
Lal. 

[XIII-48 

ACT XVII OF 1878 (Ferries Korthern 
ladia.) 

S. 2 .— cl- (ii,) Of Regulation VI of 1819 
having impliedly invested District Magistrates 
and Joint Magistrates with the power of granting 
exemptions from payment of tolls for the use 
of public ferries, an order made by a District 
Magistrate under that clause declaring certain | 
persons to be exempt from payment of tolls for 
the use of a particular public ferry is a valid or- 
der under s, 2 of Act XVII of 1878, Budh 
Ram Rai and others v. The Secretary of 
State for India in Council. 

[XI-136 

ACT I OF 1879 (Stamps-) 

(1) . s- 3 .| ( 4 ) Attested dy a witness”'] 

Held that a document by which the executant 
promised to pay to the person named therein 
a certain sum ot money on a certain date with 
interest was not “attested by a witness” within 
the meaning of cl. (^) of sub-s. 4, s. 3, of Act 
No. I of 1879, merely by reason of its bearing 
on the face of it a statement by the scribe 
of the document that the document was correct 
and was written by his pen. Reference under 
Act I OF 1879, s. 49. 

[xv*ei 

(2) . s, St. {VI). ~~ Receipt. — JIfemorandum of 
sugarcane juice supplied.] The defendant 
in a suit on a bond set up as a defence 
that the bond had been paid in part in sugar- 
cane juice, and as evidem:e of this fact produced 
a document called a **sarkkat” alleged to be 
signed by the plaintiff, acknowledging the re- 
ceipt of sugarcane juice, the price of which 
exceeded Rs. 20. There was nothing in this 
document which showed that the sugarcane 
juice had been received in part satisfaction of 
the bond. Held that the document was not a 
“ receipt” within the meaning of the Stamp Act, 
1879, ^ but a memorandum of sugarcane Juice 
supplied, and required no stamp. Debi Prasad 
7/. Rupu 

[IV-72 

(I), s. a ( 4 ) cl c. & ( 13 ) & s. 

Mortgage— Instrument coming within several 
descriptions ?[ The instrument to which this 
reference relates was in the following terms. 
“/ (GS) borrowed Rs. 25 as earnest money 
from 5 C on the condition that I will supply 
21 maunds of rad at the rate of 9 annas per 
nmmd^ To secure the money I hypothecate 


ACT I OF 1879, s. 3 (4):eL c. & (13) & a. % 

—(continued.) 

the produce of a certain field.” Held that the 
document was a bond as defined in s. 3, sub- 
section (4} C. of Act I of 1879, and also a 
mortgage-deed as defined in sub-section (13) of 
the same section. The stamp duty in either 
case is 4 annas (arts. 13 and 44.) The stamp 
duty chargeable is therefore annas four (s. 7.) 
In the matter of Gajraj Singh, 

[VII-190 


( 2 ). S. 3 (12 & 13 ) & s. l.-y-Lease— Mortgage 
— Instrument coming within * several descrip- 
tion,] Where a zamindar leased certain land 
in his village to some cultivators at a rent of 
Rs. 365 per ammm in cash and of certain cart 
loads of straw and grass by a document which 
also contained an agreement by the lessees hy- 
pothecating certain other property belonging to 
them for the purpose of securing the payment 
of the agreed rent and for the performance of 
the engagement for the delivery of the other 
articles, it was held that the document above 
rejferred to should be stamped as a mortgage- 
deed according to the definition contained in s. 
3, cl. 13 of Act No. I of 1879, and also that it fell 
within the second paragraph of s. 7 of the above 
Act. Ex-parte Hill {I, L. R., 8 Calc., 258) re- 
ferred to. Reference under the Stamp Act 
1879, s. 49. 

[XIV-204 


s. Instrument executed jointly by two 
pefsonsi] Held tha-t when an instrument is 
otherwise properly stamped it does not become 
otherwise for the simple fact that it was^ exe- 
cuted jointly by two persons and dealt with as 
a single matter. Willayati v. Fir Baksh. 

[IV-318 

s. 9. — Rules framed under— Promissory 
notes ] The effect of notification No. 2955 of 
the 1st December, 18S2, amending the rules 
made by the Governor-General in Council under 
s. 9 of the Stamp Act (I of 1879) and published 
in notification No. 1288 of the 3rd March, 1882, 
is not to prohibit all promissory notes except 
those chargeable with a duty of 6 , 10 or 12 annas 
being written on impressed sheets bearing the 
word “ Imndil A rule which says that certain 
promissory notes may be written on paper 
bearing the word *‘/mndiI can not be interpre- 
ted as enacting that other promissory notes 
shall not be written on impressed paper of the 
proper value if it happens to bear the word 
^*hu 7 zdil A promissory note for an amount not 
exceeding Rs. 200, payable otherwise than on 
demand, but not more than one year after date, 
and requiring a stamp of two annas, is duly 
stamped if written on an impressed sheet of the 
value of two annas, though that impressed sheet 
bears the word “ kundi.^ Radha Bai v, Nathu 
Ram. 

[X- 23 S 


s. 10 ,— Adhesive stamp— Impressed stamp,] 
This was a suit on three promissory notes pay- 
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able on demand. They were theretore charge- i 
able under sch. i, art. u {a) of the Stamp Act ; 
and might have been legally stamped with an | 
adhesive stamp of one anna. They were how- : 
ever written on papers bea’:':ig an impressed 1 
stamp for a larger amount ^.xd stamped as ; 
himdi paper. The lower Court held they were I 
not duly stamped and were therefore not ad- i 
missible in evidence. Held that though under ! 
s. 10, Stamp Act, these instruments might have j 
been stamped with an adhesive stamp, the \ 
converse proposition does not necessarily follow j 
namely that having been stamped as Itimdis 
the} were stamped improperly. They were 
therefore admissible in evidence. Sadik Ali 
V . Rani Kua^e Dai and anther. 

[V- 3 i 7 

s. 25 . — Award.] By an award a sum of Rs. 5 i 
per inefisem was made payable to a certain per- I 
son, but without any mention whether the sum | 
was secured or intended to be secured to the | 
heirs or representatives of the person to whom it i 
was payable. Held that the award ought to be i 
stamped as a document securing a.i annuity ! 
under s. 25 cl {c) of Act No. I of 1879. Re- 
ference UNDER Act No. X of 1879, s. 49. 

[XVI-197 

(1). s Prod act 1071 of unstamped docu- 

ment)] Where a Court has occasion to admit | 
a previously unstamped document in evidence ' 
upon payment of a penalty under s. 34 and the ; 
following sections of the Act No. I of 1879, it is ’ 
necessary that the original instrument should ' 
be before the Court. Kallu 2^. Halki. ■ 

[XV 1-68 ; 

('2) T 7 ‘ansfer by cfidorsemoit — Award.] i 

On the 17th September, 1866, G gave Z an usu- 
fructuary mortgage of certain immoveable pro- 1 
peny to secure the repayment of Rs. 7,101 pur- ■ 
porting to be advanced” by Z. As a fact only j 
Rs. 2,301 of that amount were actually advanced ; 
by Z, iliQ balance, Rs. 4,800, being advanced by * 
R. In 1S6S, Z sold the mortgagee’s interest in the ; 
deed of mortgage to R for Rs. 2,301, the transfer ; 
being by endorsement and not being stamped. ; 
In April 1S69, G transferred a portion of the | 
mortgaged property to A. In September, 1869, ! 
R sued to have such transfer set aside, claiming | 
in virtue of the deed of mortgage and the trans- ! 
fer endorsed thereon. On the 23rd September, ! 
1871, the Court of first instance refused to receive j 
the transfer by endorsement in evidence and to | 
proceed with the suit, because such transfer was 
not stamped. On the 20th April, 1S72, Z execu- ! 
ted a stamped transfer of the mortgagee’s in- • 
terest in the deed of mortgage in favour of R. i?, | 
treating the order of the 23rd September, 1S71, | 
as an interlocutory one, presented the instrument 1 
of the 20th April, 1872, to the Court, and prayed I 
that it would proceed with the suit. The Court i 
proceeded with the suit and gave R a decree. | 
This decree was reversed by the Court of first | 
appeal on the ground that that instrument did * 


ACT I OF 1879, s. 34 f co7i£l7iuea\^ 
not cure the defect of the transferby endorse- 
meat, and that the order of the 23rd September, 
1S71, was hnai, T^ie decree of the Court of first 
appeal was afnrmed by the High Court in June, 

1873, Thereupon R made a criminal charge 
against Z of cheating m respect of the transier 
by endorsement. This charge was eventually 
dropped, and was followed by a reference to 
arbitration by R and Z. According to the agree- 
ment to refer, which was dated the 17th August. 

1874, the dispute between the parties was 
whether R should return the deed of mortgage 
to Z^ and Z return the Rs. 2,301 to R or not. 
The arbitrators made an award, which was 
dated the iSth August, 1S74, which directed, Mer 
alia, that R should return the deed of mortgage 
to Z, and Z return the Rs. 2,331 to R. The deed 
was returned to Z^ but the money was not return- 
ed to R. in 1875, Z applied under Regulation 
17 of 1806 to foreclose the mortgage. In iSSo, 
the mortgage having been foreclosed, S, as Z’s 
representative, sued for proprietary possession 
of the mortgaged property. The lower Courts 
held that all the acts of R and Z subsequent to 
the disposal of Rs suit of 1S69 were fraudulent 
and collusive, and done with a view to evade 
the Stamp Law, and the person actually interest- 
ed ill the deed of mortgage was 3 ?, and not Sf 
and on this ground, as well as on other grounds 
dismissed Ss suit. 

Per Straight, J. — That the transfer by en- 
dorsement of the deed of mortgage, notwith- 
standing such transfer was not stamped, trans- 
ferred to R the mortgagee’s interest in the deed ; 
that such interest could not be re-transferred to 
^except by a formalinstrument stamped acCDrd- 
iog to law, inasmuch as any other mode of 
retransfer would leave Z under the same dis- 
abilities as regards the Stamp Law as R, as any 
suit instituted by Z would, strictly speaking, be 
based, not on the deed of mortgage, but on the 
retransfer ; and that therefore, under these cir- 
cumstances, and having regard to the fact that 
Z had not returned the Rs. 2,301 to R actually ; 
though not ostensibly, based his suit upon a 
re-transfer of the mortgagee’s interest in the 
deed of mortgage, which was not stamped, and 
for which he had not given any consideration, 
and consequently his suit was not maintainable, 
Also that the award could not alter the effect of 
the transfer by endorsement, 

jP^rMAHJiooDjJ.— That ti^e lower Courts were 
not justified in their findings as to the fraudu- 
lent and collusive nature of the acts of R and Z 
after the disposal of R's suit of 1869, or in find- 
ing that the person actually interested in the 
deed of mortgage was R, and not Z, such find- 
ings being based upon pure conjectures. That 
the unstamped transfer by endorsement was 
inadmissible to show that Z had transferred 
his interest in the deed of mortgage to R, 
whether if or the mortgagors wished to use it 
in order to show that fact, and consequently Z 
must be still regarded as the person interested 
in the deed and 5 was therefore entitled to 
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ACT I OF 1879 , s. M,-(couiinued.) 
maintain the suit, Shanker Lal v, Sukhrani 

AND OTHERS. 

[11-106 

(3.) Unstamped entry m account 

dook.] On the 24th July, 1S75, the accounts be- 
tween the plaintiffs and the defendant were 
stated and a balance of Rs. 200 was found to be 
due to the plaintiffs. The defendant agreed to 
pay Rs, 500 in 5 years in annual instalments 
of Rs. 100. This transaction was noted in the 
account book of the plaintiffs and the defendants 
affixed their signature to the entry. In this 
suit based upon the entry in the account book, 
the plaintiff claimed the 2nd, 3rd, 4th and 6th 
instalments, alleging that the causes of action 
arose on the 23rd July, 1877,1878,1879, and 1880 
respectively. The lower appellate Court held 
that, as the memorandum sued upon was not 
admissible in evidence, being unstamped, 
the suit was barred by limitation. Held that 
the decision of the lower Court was right- The 
plaintiff sued upon a document which was not 
admissible in evidence. The liability of the 
defendant could only be brought within the 
period of three years from the date of the institu- 
tion of the suit by the terms of this document, 
and it was clear that the debt could not be 
proved aliunde. Dungar Mal and others 
v, Gopal. 

[1-108 

(4.) Promissory Note —A chtow-- 

ledgmenti\ The plaintiff sold and delivered 
certain goods to the defendant, The defendant 
gave the plaintiff in respect of the price of such 
goods, the following instrument .--“Agra, 14th 
November, 1877. Due to cloth merchant, 
the sum of Rs. 200 only to be paid next January, 
187S. ” The instrument was stamped with a 
one anna adhesive stamp. Held that although 
such instrument was not admissible in evidence 
as a promissory note, as it was insufficiently 
stamped, it was nevertheless admissible as proof 
of an acknowledgment of such debt. Kanhya 
L.al V . Stowel. 

[1-49 

(5.) Stamped 

m hundi.l Held that a promissory note which 
might have been legally stamped with an 
adhesive stamp of one anna, but which was 
written on papers bearing an impressed stamp 
for a larger amount and stamped as hundi 
paper was not inadmissible in evidence on that 
ground. Sadik Ali v. Ram Komar Das. 

[ V -317 

( 0 -— s. 34 , Ppov. iV).- Mortgage by condi- 
tional sale’^Penalty-^Practice.l This was a suit 
for possession of certain lands on the basis of 
a sulehnama filed in the execution of a decree 
held by the plaintiff against the defendant. The 
sulehnama provided that in consideration of 
an eleven months time allowed lo the judgment- 


ACT I OF 1879, s- 34, (l).-~fcont/^ 
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debtor, he was to pay the decretal amount Rs. 
35>8 on a fixed date and in case of default with 
interest at Rs. 2 per cent, per mense?n from the 
date of the sulehnama. It further provided 
that in case of default the decree-holder might 
take possession of 5 big has 10 biswas of land 
which was hypothecated as a security for the 
payment of the money. The defendant having 
failed to pay the money on the date fixed 
in i\iQ sulehnama, the plaintiff applied, in the 
execution department for possession of the land 
as stiplilated but his application was rejected ; 
hence this regular suit. The pleas raised in 
defence material for the purposes of this report 
were : — That the application embodying the 
stdek?ia 7 na was simply made for the purpose 
of postponing the sale and gaining time, that 
the contract was never intended to be enforced; 
that the document was insufficiently stamped 
with a stamp of one an^ia. Both the lower Courts 
held that the suit was not maintainable on the 
ground that the decree had not been superseded 
by any new contract capable of enforcement by 
suit and that the rights of the parties must be 
governed by the decree. The lower appellate 
Court further held that the petition was not 
admissible as evidence of a contract of mort- 
gage, not being stamped according to law. 

Held (by a majority of the Full Bench; that it 
was clear from the plaint and pleadings that the 
plaintiffs set up against the defendants a con- 
tract reduced to writing and did not base their 
suit on an oral contract between the parties 
antecedent to the suleJmama and only recited 
or referred to therein. It was equally clear that 
this document by its terms purported to create 
a contingent possessory lieu on the defendant's 
property and was thus a deed of conditional^ 
transfer by way of mortgage and should have’*’ 
been stamped as such. The document was 
therefore not admissible in evidence. Held 
further that the Court was not inclined to depart 
from the general practice in such cases, which 
is, that ordinarily an appellate Court will not 
direct the reception of an unstamped document 
to which the provisions of s. 34 of Act. I of 1879 
apply, unless the amouut of stamp duty and 
prescribed penalty has been tendered when the 
admissibility of the document in evidence was 
first challenged and the document was on this 
ground rejected—f Champabati v. Bibijiban, (4 
L. i?., 4 Calc. 215 ); {Gour Prasad v. Hand Lal 
(7 W. R., 2, 439 ); and {Ramkrishna Gopal v. 
Vitim Sevajt\ (10 Bo 7 H.^ H, C. Rep., ^i) follow- 
ed. The appeal must therefore be dismissed. 

Held (by Oldfield J.) that the petition con- “ 
taining the sulehnama was evidence of the 
agreement to mortgage but was not the instru- 
ment embodying the contract itself and was 
not therefore open to objection under the Stamp 
Act ; and as the actual effect of the arrange- 
ment between the parties was to supersede the 
decree by entering into a fresh contract the 
appeal and the piaintift’s claim should be de- 
creed. 
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ACT I OF 1879, s. 34, Prov. (l).-rwi- 

Held (by Stuart. C. J.) that the agreement 
was an entirely new contract which had super- 
seded the decree and that the present suit 
brought thereupon was a perfectly good suit, 
but that the plaintiff must make good the 
deficiency in stamp. Rup Chand v. Thakur 
Dial. 

[III-93 

(7.) s. 34, Pro¥. {S)~-/?iSlrumenl executed 
hy two persons?^ Held that w’here an instru- 
ment is otherwise properly stamped it ddes not 
become otherwise for the simple fact that it was 
executed jointly by two persons and dealt 
with as a single matter. Held further that 
even if the stamp was insufficient if the instru- 
ment was admitted in evidence in the lower I 
Court it could not be called in question in the j 
appellate Court. Wilaiti v, Pxr Bakhsh. 

[IV-318 

Hardeo Das Parbati. 

[VII-94 

S. Bl.-^Held that a certificate by the Collec- 
tor under s. 37 of the stamp Act, that the docu- 
ment is duly stamped is binding on the Courts 
and is conclusive on the point. Agar Chand 
AND ANOTHER BaLAK RaI AND OTHERS. 

S. Al.-^Penalty Fresh suit — Costsl\ The 
plaintiffs in this case claimed to recover from 
the defendant the amount of stamp duty and 
penalty for insufficient stamping which they had 
paid in respect of certain instrument. It ap- 
peared that the plaintiffs had sued the defen- 
dant on the instrument in question, and had 
been compelled in the course of that suit, to pay 
the duty and penalty which the defendant was 
bound by law to pay. The lower Court dis- 
missed the suit on the ground that the amount 
paid as penalty, &c., was a part of the costs of 
the former case and could not be recovered by 
a separate suit. Held that s. 41 of Act I of 
1 879 certainly does not prohibit the suit ; indeed 
the words “any certificate granted in respect 
of such instrument under s. 39 shall be conclu- 
sive evidence of the matters therein specified ” 
seem to indicate the possibility of such a suit ; 
nor can the penalty mentioned in s. 41 be re- 
garded as strictly within the designation of 
costs. Gopal Das and others v, Masud 
Khan. 

[III-21I 

S. Bl*--Held that the Collector himself is 
the officer and no other, to whom power is given 
by law to make inquiries into applications for 
allowance for spoiled stamps under the Stamp 
Act, to take evidence on oath in reference there- 
to, and to grant or refuse such applications and 
he cannot delegate his authorities in the matter. 
Empress v, Niazali and others. 


, ACT I OP lQ 19 ,-fco?itinned.) 

I (i.) s. Dishonest inte?itio?i,\ Held that 
to constitute an offence under s. 61 of Act I of 
I S79 a dishonest iVitention must be made out. 
Empress v, Chunni Lal and another. 

[III-230 

(2) . ] B S, a 

Bania, was convicted by a Magistrate of the 
abetment of an offence under s. 61 of Act I of 
1879, by reason that his account-book^ contained 
an acknowledgment of balance due, signed by a 
debtor to which acknowledgment no stamp had 
been affixed. The accused pleaded ignorance 
as to the fact of the one-anna stamp being requir- 
ed and thus distinct!}' raised an issue as to the 
intention to evade duty. This plea was not 
considered by the Magistrate. Held that the 
conviction was perfectly legal but the amount 
of fine infiicted was excessive. A Magistate ^ is 
bound to consider the question of fraudulent in- 
tent with a view to determining the extent of fine 
to be inflicted. The punishment was reduced 
to a fine of Rs. 5. Empress v, Bahadur 
Singh. 

[V-30 

(3) . — Receiving unstamped instrument-^ 

Abetment r-Proof:\ Held that v.-here there is 
no evidence of conspirac}^ a person receiving an 
insufficiently stamped instrument can not be 
convicted of “ abetting by conspiracy the^ exe- 
cution of the instrument on an insufficiently 
stamped paper” under ss. 40 and 109, P. C. 
and s. 61 of the Stamp Act, for conspiracy cannot 
be inferred from the mere fact of acceptance. 
Empress v. Gopal Das. 

[111-145 

(4) . .] Ill 

this case a bond for Rs. 45 was drawn out by 
G on plane paper and was executed by A' in 
favor of B, The Deputy Magistrate convicted 
the obligor under s. 61 and the scribe under s. 67, 
of Act I of 1879 and the obligee under s, 109 
of the Indian Penal Code, and s. 61 of the Stamp 
Act. the obligee applied for revision. Held 
that the mere acceptance of an unstamped in- 
i strument was not an abetment of its execution 
and as there was no other evidence of abetment 
the conviction must be set aside. Empress v. 
Bhairon. 

[IV-37 

(5) . ! — .] A 

debtor having paid a sum of money to his credi- 
tor accepted from the latter an unstamped 
receipt, promising to affix a stamp thereto. 
Held that this did not constitute abetment 
within the meaning of s. 107 of the Penal Code 
of the offence of making an unstamped receipt. 
Einpress v. Bahadur Shigh^ {W. iV. 1885, 31) 

distinguished. E 7 npress v. fanki (/. L. R., 7 
Bo?n.^S2) ^vAE?npress v. Bhairon {IV. iV., 1884, 
p. 37) referred to. Empress v. Mitihu Lal 

[^-317 
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((5|, 'Umimnped receipt — Agent — 

VoiunteerJ\ One S was tl^e lessee of one 
In answer to a suit brought by A against 
S in respect of the contract S produced a 
number of unstamped receipts for sums over 
Rs. 20. One of these was given by the ap- 
plicant A on behalf of AT. A was therefore 
charged of an offence under s. 61 (Stamp Act). 
A pleaded in his defence that the receipt was 
one for the payment of money without consi- 
deration (as he, the applicant being only a 
volunteer for K had got no consideration for 
the receipt) and therefore exempted from stamp 
duty under sch. ii, art. 15 ( 3 ) of the Stamp Act. 
Held that A must be taken to have acted as an 
agent for K and the receipt was not exempted 
from stamp duty and that the conviction of A 
was therefore good, Empress v. Ashutosh. 

[V-26e 

sa. 61 & Cancellation of sta^np— Sanc- 
tion l\ R A through his nephew sent his salary 
bill to the Moradabad Treasury for payment. 
The one anna receipt stamp affixed to the bill 
was not cancelled. The matter was reported 
to the Collector who instituted a prosecution 
under s. 62 of Act I of 1879. The accused 
was convicted of an offence uuder s. 62. The 
Sessions Judge altered the finding to a conviction 
under s. 109 of the Penal Code read with ss. ii 
and 62 of the Stamp Act. Held that the offence 
committed was one under s. 61 of the Stamp 
Act but that as no sanction was given under 
s. 69 of the Stamp Act, the conviction was bad 
and must be set aside. Held further that the 
accused did not contemplate the commission of 
any ofence, Empress v, Rahat Ali Khan. 

[VII-5 

S. 64i.--'Held that to bring an instrument 
within the terms of s. 64, Stamp Act, four points 
are necessary and must co-exist or else the 
Instrument is not liable, (r) The debt must ex- 
ceed Rs. 20. (2) The instrument must be signed 
by or on behalf of the debtor. (3) In order to 
supply evidence of a debt. (4) The instrument 
must have been left with the creditor. Empress 
7j, Baksidhar, 

[IV-164 

g. 68. — The sale of Court fee stamps without 
a licence is not an offence. Empress v, Jallu, 

^ [11-23 

( 1 .) B9,—Smctwn.] 

See ss. 61 and 62, 

(2.)— .] The prisoner in this 

case was convicted by the District Magistrate of 
an offence under s. 61 of the Stamp Act but 
the prosecution was not instituted with the 
sanction of the Collector. Held that this was 
an irregularity and not a mere technical one, 
because the prosecution could not be conduct- 
ed by the of^cer granting the sanction (if sanc- 


ACT I OF 1879 , s. e 9 ,--fconlmnedJ 
tion had been granted), Conviction was there- 
fore quashed. Empress v. Deo Sahai. 

[III -98 

(i.) Sch. i, Art. l^~~Acknowledgmenti\ 
The question whether or not an allusion to a 
debt contained in a letter from a debtor to his 
creditor amounts to an acknowledgment of the 
debt within the meaning of art. i, sch. i, of the 
Indian Stamp Act , 1879, is ^ question in each 
case of the intention of the writer. Hence, 
where,, such a letter, written ante litem matam, 
before limitation, in respect of the debt, had 
expired, and at a time when other evidence 
of the date w^as subsisting was tendered in 
evidence as an acknowlegment of the debt for 
the purpose of saving limitation under the pro* 
visions of s. 19 of the Indian Limitation Act, 
i%j^\—keld that the said letter was not inad- 
missible in evidence by reason of its not having 
been stamped. Bishambar Nath v, Nand Ki- 
SHORE AND OTHERS, 

[XII- 2 S 4 

^2). ,] The 

plaintiff in this suit claimed the balance found to 
be due to him from the defendants on accounts 
settled between them. The entry of the balance 
found to be due in the plaintiff's account-book 
was neither written nor signed by nor on behalf 
of the defendants; neither was such entry.starap- 
ed. The Court of first instance holding that such 
entry should have been stamped under Act I of 
1879, sch. i, No. (i), and that being unstamped it 
was not adimissible in evidence, dismissed the 
suit. The plaintiff applied to the High Court for 
revision. Held that such entry not being written 
or signed by or on behalf of the defendants, was 
not “an acknowledgment of a debt” withi% 
the meaning of art. i, sch. i, of Act I of 1879, nor 
would it save limitation uuder s. 19 of Act XV of 
1877. The Court of first instance should not 
have dismissed the suit, but should have per- 
mitted the plaintiff to prove his claim aliunde^ of 
course taking care not to allow him to recover 
any item or items outside the period of three 
years. Mahpal Singh v. Mohesh Singh and 

ANOTHER. 

[ 1-87 

(3) , Promissory 

Note {Act XVIII of 1869).] The plaintiff sold 
and delivered certain goods to the defendant. 
The defendant gave to the plaintiff, in respect of 
the price of such goods, the following instru- 
ment:— “Agra, 14th November, i 877 - Due to 
/F, cloth-merchant, the sum of Rs. 200 only to 
be paid next January, 1878.” This instru- 
ment was stamped with a one anna adhesive 
stamp. The plaintiff claimed in the present suit 
from the defendant Rs. 200, and interest on that 
amount at twelve per cent, per annum, from the 
14th November, 1877, to the date of suit Held 
by Stuart, C. J., Pearson J., Oldfield, J., and 
Straight J., treating the suit as one for a debt, 
that, although such instrument was not admissi** 
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ble in evidence as a promissory note, as it was 1 
insufficiently stamped, it was nevertheless ad- | 
missibie as proof of an ackowledgment of such ; 
debt. I 

Per Spankie, J. — Treating the suit as based | 
upon a promissory note, that such instrument | 
being insufficiently stamped, was not admis- I 
sible in evidence. Kanhaiya Lal v. Stowell. 

[1-49 

(4)._ 

sued for Rs. 21-3, relying on an entry in his 
account-book, signed by^to the following effect: 

— “ Out of Rs. 22-3. due to A by my late brother 
A^, I have paid Re. i, the balance will be paid 
by instalments.” The entry bore a stamp of one 
anna. Held that the entry was an acknowledg- 
ment on proper stamp and not of the nature of 
a promissory note payable otherwise than on 
demand and which as such should have borne 
a stamp of two annas. Banda Husain z/.Yawar 
Husain. 

[III-127 

Sell, i, Apt. 18 {(p).Secunty bond called for 
by ConrP\ Held by the Full Bench that where 
a bond is given under the orders of a Court as 
seprity by one party for the costs of another, 
it is subject to two duties, (<r) an advalorem 
stamp under the Stamp Act, art. 13, sch. i, and 
<^) a Court-fee of eight a 7 mas under the Court 
fees Act, art. 6, sch.ii. Kulwanta Mahabir 
Prasad and another. 

[VIII-281 

Sell, i, Art. 21 — Conveyance containhig no 
valuaUonl\ One of the defendants in answer 
to a suit for the recovery of possession of cer- 
tain land produced a document of which the 
following is^a translation We Hanuman 
Singh and Kalka Singh do hereby grant to 
Nandan Ram Misir as shankalap the plot 
called Rae Chanda consisting of one bigha land 
and two mahwa trees in grove called Satti. 
We shall take no rent thereof; while the 
grantee is to avail it for (his) whole life. Any 
one of our family will have no right to inter- 
fere afterwards. Given this Asarh Badi 2nd, 
1274 Fasli, Sambat 1924, {corresponding to 
the 19th June, 1867.)” The document when 
produced bore a stamp of 2 annas only. On 
objection being taken by the plaintift that this 
document was insufficiently stamped a refer- 
ence \vas made through the District Judge to 
the High Court. Held that the document 
must be construed as a conveyance on the face 
of which no value appears, and as such, should 
have been stamped with a stamp of the value 
ofRs. 50. Lachman Singh v, Ishri Singh 

AND ANOTHER. 

[xi-es 

Sell. i» Art. 22 ,--Held that a copy of an order 
passed by a Municipal Board on a petition 
presented to it and certified as a true copy by i 
the Secretary to the Board, came within art. 22 


AG*ri OF 1879, goh. i, art. %%.—(cGnthtued,) 
of the first schedule to the Indian stamp A,ct, 
1S79, and required to be stamped. The Secretary 
of a Municipal Board is a public officer within 
the meaning of art. 22 of sch. i to Act i of 1879 
for the purposes indicated therein. In the 
MATTER OF THE PETITION OF SUBHAN. 

[XVII-61 

(1) . Scb. i, Art. 50 — ckyto zuledg?nent,] 

See sch, i, No. (i). 

(2) . Frofnis- 

sory nofel] 

See sch. i, art, i, No. (4). 

Scb. ii, Art- 2 { 2 ^.-— Receipt-- Memorandum 
of sugarcane juice supplied,\—See s. 3, A'o. (2), 

Sch. ii, Art. 12 {h)*~~Bo7id executed by 
sureties of an officer^ The question in this case 
was whether a bond executed by the sureties of 
an officer of Government to secure the due exe- 
cution of his office and the due accounting by 
him of “ public moneys, deposits, notes, stamp- 
paper, postage labels, or other property” of the 
Government committed to his charge was or was 
not exempted from stamp duty by the provisions 
of art 12 (b) of sch. ii of Act I of 1879, regard 
being had to the words “ or other property.” 

Per Stuart, C. J., that such bond was one to 
secure the due execution of an office” and the 
** due accounting for money received by virtue 
thereof,” and nothing more, as the words “ or 
other property” must be taken to mean pro- 
perty of the same kind as previously mentioned 
and therefore “ money” or the like of money, 
and such bond \vas therefore exempted from 
stamp duty by the provisions of art. 12 ip) of 
sch. ii of Act I of 1879. 

Per Oldfield, J., that inasmuch as the 
words in art. 12 {b) of sch., ii of Act I of 1879, 
‘‘ or the due accounting for money received by 
virtue thereof” should be regarded as mere 
surplusage, and the “due execution of an 
office” and the due accounting for money re- 
ceived by virtue thereof” be considered one 
and the same thing, and as the due accounting 
for property received by him by virtue of his 
office was the *’ due execution of his office” 
by the officer in this case, such bond was one 
for the “ due execution of an office ” and was 
therefore exempted from stamp duty. 

Per Spankie, J,, and Straight, J., that, in- 
asmuch as the words in art, 12 {b) of sch. ii 
of Act I of 1879 could not be regarded as mere 
surplusage, and there wd's a distinction drawn 
by the Legislature between the “ due execution 
of an office” and the “ due accounting for money 
received by virtue thereof,” such bond was not 
one for the “ due execution of an office,” and 
being one for the due accounting for “^property ” 
it was not one for the due accounting for 
** money,” and therefore it was not exempted 
from stamp duty. Stamp reference. 

[1-74 

Scb. ii, Art. \%.—Kabuliyaii\ By the term 
“ cultivator” in No. 13, sch. ii of the Stamp Act 
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1879, only those persons are connoted who ac- 
tually cultivate the soil themselves or who culti- 
vate it by members of their household, or by 
their servants, or by hired labour, and with 
their own or hired stock. The class of hus- 
bandmen or actual agriculturists is meant ; not 
farmers, middlemen, or lessees, even thouo-h 
cultivation may be carried on to some extent by 
such persons in the area covered by their lease. 
/fe/d therefore, where the land, the subject of 
a kabuliyat (counterpart of a lease) was for a 
large part not cultivable or susceptible of 
beipCT treated as a “ cultivator’s” holding in any 
legitimatesense of that word, that such kahtdiyat 
was not exempted from stamp duty under art. 
13 sch. ii of the Stamp Act, 1879, Stamp 
REFERENCE. 

[III-113 

(I.) Sch. ii, An> W by 

counsel. j A receipt given by counsel for a sura 
above Rs, 20 and paid to him as a fee for pro- 
gissional services is exempt from stamp duty. 
Stamp reference from the Board of 
Revenue, N.-W, P., and Oudh. 

fXIV-12 
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ACT XVIII OS’ 1870 , s. 12.-(co,ifmued.) 
Charan, pleader. 

[V -48 
A 


( 2 .)- 


(2). 

Volunieer,] 

See s. 61, No. (6.) 

ACT XIII OP 1879 (Civil Ooupts,Oudh). 

S. 27 .— A decree, dismissing a suit for disso- 
lution of marriage made by the ] udicial Com- 
missioner of Oudh, exercising the powers of a 
District Judge under Act XUl of 1879, and the 
Divorce Act, 1869, is appealable to the High 
Court for the N.-W. P., Morgan v. Morgan 

ACT XIV OP 1878{Hackney-caPPiagiTc1;) 

s. 9,—Summary and not exclusive remedy 1 
Section 9 of Act No.^ XIV of 1879 is merely m- 
tended to provide a simple and summary means 
or settling disputes between the hirers and 
l^etters of hackney carriages, and parties are not 
excluded from having recourse to the 
Civil Courts. Rahim Bakhsh v, P. C. Whee- 
ler, 

[XIII-203 

ACT XVIII OP ;i878 (Legal Praoti- 

tioners.) 

Conviction — Report for dis7mssal — 
to go behind convlcUonA A District Tudse 
reported to the High Court for orders the'' call 
pt a pleader vvho had been convicted of cheat- 
ing under s. 417 of the Penal Code, and who 
to Sf District Judge, was unfit 

practice. Upon the hearing 
ot the case, counsel was permitted to go behind 
the conviction m order to show that tfe acts of 
the pleader did not amount at law to the 
offence of cheating. In the matter of Ddrga 


vakil practising in the High Court was convict- 
of Session of the offence punish- 
able under s. 471 of the Indian Penal CoSe, and 

the conviction was affirmed by the High Court 
on appeal. The vakil was subsequently called 
upon to show cause why he should"^ not in 
c<^viction be struck off 
the roll^ of vakils of the (iourt. On appearance 
in answer to this rule it was held that the vakil 
was not entitled to question the propriety in 
law or in tact of the conviction, but that it was 
open to him to show, if he could, that his con- 
duct in the matter in respect of which he had 
been convicted was not such as to render him 
an unfit person to be retained on the roll of 
vakils of the Court. In the matter of Rai- 
ENDRo Nath Mukerji, 

[XVI-20 

Section 13 of Act 
XVIII of 1879 does not empower the High Court 
to direct the transfer of proceedings taken in or 
by a Court subordinate to it against a pleader 
for unprofessional conduct before such subordi- 
nate Court Whether or no the High Court has 
power under any other law to transfer such pro- 
ceedings as those above mentioned, it is desir- 
able that the Court before which the unprofes- 
sional conduct is alleged to have occurred should 
Itself investigate the case, and the High Court 
would not without very special cause order a 
transfer of such proceedings. In the matter 
OF the petition of Pirthi Nath. 

LXIII-33 

s. 14 .— Observations on the duties of pleaders *■ 
with reference to the execution of vakalal 
namas in their favour. In the matter of a 
pleaddr , 

[XII-78 

it between i>leader and 
client .^ Ss. 27, 28, and 29 of the Legal Practi- 
tioners Act (XVIII of 1879) do not relate to an 
arrangement or agreement made between a liti- 
gant and his own pleader as to the receipt of 
tin/ actually allowed upon taxa- 

r not provide as to matters which 

W tnL°- party, or the fees that he 

^ the legal practitioner of the opposite 
what, as between the pleader 
and his client shall be the method in which cer- 
Uin special arrangements are to be entered into, - 
for agreements between 
pleaders and their clients which relate to the 
payment of remuneration in excess of and 
the amount allowed in the taxation; 
and were framed upon the principle which re- 
lealous scrutiny contracts brought 
holding positions of active 
® towards others, such as a pleader ne- 
cessarily occupies in reference to his client. 
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AOT XVIII OF 1879, 38.27-29 
They were intended to protect necessitous, im* 
provident or careless litigants from being taken 
advantage of by unscrupulous legal advisers. 
Rama v. Kimji (L L. R.^ g Alad., 375 j approv- 
ed and followed. Razi-ud-dik v, Karim 
Bakhsh. 

[x« 3 e 

(I). 8 . Renewal of certificate?^ A Mukh- 
tar was reported to the High Court for practising 
without a certificate. It was found that he had 
in fact practised for some years without renew- 
ing his certificate; but also that he had apparent- 
ly paid to his clerk year by year the amounts 
requisite for the purchase of stamps on renewed 
certificates, though he never ascertained for 
himself whether the certificates actually had 
been renewed. The Courts before which he 
practised also had not observed that the Mukh- 
tars certificate had not been renewed. Under 
these circumstances the High Court 6ned the 
Mukhtaran amount equivalent to the stamp duty 
on his certificates for the years during which his 
certificates should have been renewed and were 
not. In the matter of a mukhtar. 

[XVII-8 

(oj, yurisdiciion?\ Two pleaders 

and a mukhtar authorized to practise in the 
Courts of the Cawnpore district were convicted 
and fined by the Magistrate of the Fanikhabad 
district, under s. 32 of Act XVIII of 1879, for 
practising in the Court of a Deputy Magistrate 
ofKanauj in contravention of the provisions of 
10. Held that the Deputy Magistrate at 
Kanauj and not the Deputy Magistrate of Faru- 
khabad was competent to proceed under s. 32. 
The conviction therefore must be set aside. 
Empress v, Gopal Singh, and others. 

[11-67 

s. 36 , — Totifs?\ In taking action under s. 36 of 
Act No. XVIII of 1S79, as amended by s. 4 of Act 
No. XI of 1896, the High Court, after recording 
evidence which proved to the satisfaction of the 
Court that certain persons habitually acted as 
touts, called upon such persons to show cause 
on a date fixed why they should not be dealt 
with according to the provisions of the section 
referred to above. The persons so called upon 
were invited to give any evidence they could 
produce to rebut the presumption that they 
habitually acted as touts, and they were also 
permitted to give evidence on oath on their own 
behalf if they wished to do so. In the matter 
OF Kuar Bahadur and others. 

[XVI-107 

AOT Y OF 1S81 (Probate). 

AfifUcation for probate — Issue raised as to 
the title of testator— Practice?] It is not the 
duty of a Court, entertaining an application 
for grant of probate to consider any issue 
as to the title of the testator to the property 


ACT V OF lBBl.--(co?ttiHuedf 
with which the will propounded purports to deal, 
or as to what disposing* power the testator may 
have possessed rwer such property. Behary Lai 
Sa?zdyal v. Juggo Mohim Gossahi ( /, Ll R., 4 
Calc. I J, Hormusji Navroji v. Bai Dhanbaiji 
Ja^nsetji Dosabhai ( 1. L R Boning 164 ^, Am- 
?ta7noyi Dasi v. Mohendm Hath Wadada} ( /. 
L. R,t 20 Calc, 888 j and Barot Pars hotam Kalu 
V. Bai Midi ( /. L, R., iS Bom., 749 j referred to. 
Tharp v. Macdo^tald ( L. R., 3 P, D., 76) and 
Annoda Su7idari Dasi v. /ugut?7t07u Dabi C. 
L, R,, 176) distinguished. Birj Nath De and 
ANOTHER V. CHANDAR MoHAN BaNERJI. 

[XVII -106 

(1) . — s. 2 (Proviso) — Suit without obiamhtg 
probate?] A donee or executor under a will to 
which Act No. V of iSSi applies is not precluded 
from filing a suit as such donee or executor by 
reason of his not having taken out probate of the 
will. Thakurain V, Ram Char an, 

[XV -87 

(2) . .] Save where 

the Hindu Wills Act, 1S70, is in force, it is not 
obligatory on a Hindu claiming under a will 
to obtain probate of the will before instituting 
his claim. Krishna Kmkur Roy v. Pa7ichm'a7ii 
Mundul \l,L, R .1 17 Calc,, 272) and Thakzaam \\ 
Ram Charan {Weekly Hofes, iSgs^P^ S7) follow, 
ed. Kanhaiya Lal and others v. Munni. 

[XVI -44 

s . 9 . —Application for probate, - By execut07\'\ 
Although under s. 85 of Act No. V of 1881, it is 
within the discretion of the Court to refuse to 
grant an application for letters of administration, 
no such discretion is given in regard to an appli- 
cation for probate by a person selected by a 
testator for the administration of his estate. 
Heera Cooniar Sircar v. Doorga Mo7ii Dasi 
(/• L. R., 21, Calc. 195 ) referred to. Pran 
Nath Ghose v. Jadu Nath Bhattacharji. 

[XVIII -14 

g, 5 Q,^Gra 7 it of ad 7 ni?dstratio 7 t—Revocaiion» 
F 7 ’esh aifplicati07i.]—V^'hQie a grant of letters of 
administration made by a District Judge had 
been revoked under the provisions of s. 50 of 
Act No. V of iSSi, it was held that, the cause 
of revocation being removed, the judge had 
jurisdiction to entertain a fresh application for 
the same object. Brij Lal v. The Secretary of 
State for India in Col^'cil. 

[XVII -213 

S. Bo.—G 7 'a 7 zt of probate— Hoiice to ttext of 
kin—Pfaciice?] This was an application to the 
High Court for probate of the will of one/il/ 
deceased. The testator’s estate consisted of 
personal property valued at about Rs. 26,000. 
The sole legatee under the will was a friend of 
the testator residing in India. The due execu- 
tion of the will was proved. Per Spankie, Old- 
field and Straight, J.J., that it was not incumbent 
on the Court to suspend the grant of probate until 
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ACT V OF 18 S 1 , s. continued.) 
notice of the application had been given to the 
relatives (if any) of the testator in the English and 
Irish ne\vspapers. Per Stuart.^, C. J.» that pro- 
bate should not be granted until such notice had 
been given and its publication proved. In THE 
GOODS OF James McConners, deceased. 

[ 1-56 


s. BQ~Appllcafi 07 i not subscribed 1 Where 
an application for probate was not subscribed 
by the applicant in the manner provided by s. 
66 of Act No. V of iSSijit was held that this 
defect was fatal to the application, and also that 
it was too late in appeal to return the applica- 
tion for amendment. Brlndaba?i Cha?id v. 
Umrao Cha7zd {JV. N, 1893, p. 166) referred 
to. Mathura and others v. Dhorandhar 
Singh, 

[XIV -55 


S. Q 7 .—Veyl/icaiio7Z.] The requirements of 
s. 67 of Act No. V of iBSi are imperative 
and an application for probate made under 
that Act which is not verified in the manner 
prescribed by s. 67 must be treated in the 
same manner as an unverified plaint in a suit. 
Bindraban Chand and another V , Umrao 
Chand. 

[xiii-iee 


s« 69 .--G 7 ‘a 7 it of P7vbate* Nolice to 7iext of 
km.--Fraclice.] 


Sees. 55. 

s. 83 and OEapter Y>—Procedu7’e.] The 
only procedure recognized by law for obtaining 
letters of administration in the Court of a 
Distret Judge, as regards cases covered by that 
Act, is by application under Chapter V of Act 
No. V of 1S81, and when such application is 
contested the procedure prescribed by s. S3 
of the said Act is to be followed. Where a 
District Judge refused to try issues laid down 
by his predecessor in the matter of a contested 
application for letters of administration, on the 
ground that to try the issues so fixed “ would 
amount to trying the whole case as a regular 
smtr—Held, on appeal to the High Court, that 
the issues must be remanded for disposal accord- 
ing to law with reference to s. S3 of Act No 
V of 1881, Chiranji Lal z'. Bansidhar, 

[xiii-ie2 

ACT XII OF ISSlJir.-W. P. Rent.) 

(1). s. 2 —Ret7’ospecttve effect^-^Usufruchiary 
77 iortgage--Auctio7i~sale {Act XVIII of 1873.)] 
One H executed an usufructuary mortgage in 
favor of K on the 2nd of August, 1869, and it has 
been found that he put him in entire possession 
of all his land in the village. On the 2oth 
November, 1876, in the course of certain execu- 
tion proceedings, the za77iindari rights of H 
were sold by auction and were purchased by W, 

Held {Per Mahmood, }.) that H by the 
operation of s. 7 of Act XVlII of 1873 became 


ACT XII OF 1881 , s. %-(co7iti7iuedf 
an exproprietary tenant of the land^ belonging 
to him at the time of the sale of the 2oth 
November, 1876, and that neither the preamble 
nor s. I of the Act contained any saving clause 
which could justify the interpretation that ail 
the conditions included in a usufructuary mort- 
gage are to be exempted from the operation 
of the Act or of s. 7 in particular, merely 
because the mortgage was a subsisting one. 

Tyrrell Jl) That in 1876, by reason of the 
execution sale, other sir rights and interests of 
H, mortgaged by him in 1869, as such, went out 
of existence, and assumed a different character ; 
that over that tenure in its altered character the 
plaintiff, though he still had his mortgage charge, 
had not, in the existing state of the law, a right 
to physical possession of the actual land ; and 
that, subject to this new right of //, the plaintift 
retained his mortgage charge of 1869 over the 
za 77 tl 7 tda 7 ‘l interests in the portion of the land 
acquired by IPs vendees. K ARAM at Khan v. 
Sami-ud-din and others. 

[VI -83 

(2) . {Act 

XVIII of 1873.)] Held that a mortgage of an 
occupancy holding is invalid even though such 
mortgage may have been executed before the 
coming into force of Act No. XVIII of 1873. 
Nanhu V . Chatarjit. 

[XII -59 

( 3 ) , ttach 77te7it--^A tze- 

tlon-salell Held that a land holder, who had 
attached the occupancy right of an occupancy 
tenant in certain land in execution of a decree 
before Act XIl of 1881 came into force, was 
not entitled under s. 2 of that Act to bring 
such right to sale after that Act came into 
force, that section not saving the right of a 
landholder to bring such a right to sale in 
execution of a decree, and s. 9 of that Act ex- 
pressly prohibiting the sale of such a right 
in execution of a decree. Naikram Singh z', 
Murlidhar and another. 

[ 11-41 

Shitab Khan v. Ajudiha Prasad and 
another. 


[ 11-117 

( 4 )^ - Co7tdltlo7tal sale — 

Foreclosu7xl\ The occupancy tenant of certain 
land before the N.-W. P. Kent Act (XII of 
1S81) came into force, mortgaged his rights to 
his za 77 imdars by a deed of conditional sale. 
The za77iindars sued the heirs of the condi- 
tional vendee for foreclosure and possession 
of the mortgaged property. Held by the Full 
Bench that the terms of the judgment of the Full 
Bench in Nalkra77i Shigh v. Murlldhaf (/, Z. 
R., 74 AIL, 371) were directly applicable to the 
case, and that the transaction of mortgage, which 
was subsequently to become a sale, was not a 
transaction to which s. 2 of the Rent Act applied, 
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ACT XII Ol* 18S1, s 2,.^X<^0Ktinued,) 
because the sale would not have effect till after 
the Act came into operation. Murli Rai and 
OTHERS V. LeDR! AND ANOTHER. 

[■ 7-246 

See also 

SURAJ Bakhsh and others V. Ajudhia 
Prasad. 

[IV-160 

( 5 ). Auctionsale — 

Conjirmation,'] Held that the sale by^ auc- 
tion of an occupancy right could not be con- 
finned after Act XIl of iS8i had come into 
force though the sale was held before that Act 
come into force. Umrao Begam v. T/ie Land 
Mo rig age Bank of htdia^ (/. Z. i?., 2 451) 

and Kunda7i v. Gulab (JV. N, 1881, p, 53) refer* 
red to, Hira Singh v. Umrao Singh. 

[11-45 


ACT XII OF IBSI, s. S {2,)—^^ccnlln^^ea\J 
contract mone}’ come within the definition ot 
rent on^ account of rights of pasluragej forest 
rightS; fisheries. %c.. as mentioned in s. 93 
(a) of the aforesaid Act ; under these circum- 
stances a reference under s. 205 (a), Act XU of 
18S1, to the High Court through the Collector, 
as to whether or not this suit is cognizable by 
a Revenue Court seems desirable."’ The Court 
was of opinion that this suit did not fall under 
clause (a), s. 93, of Act XII of 1S81, but that the 
agreement was in the nature of a contract, an 
action for the breach of which was cognizable 
in the Small Cause Court, The Secretary 
OF State for India v, Bindra ban. 

1-162 

(3.) .]^ Held 

that the share of fruit or wood deliverable by 
the occupant of a grov-e of trees to the land- 
holder is rent within the meaning of the Rent 
Act. Badri Peasad v. Bhim Sen and others. 


(1) , B’ B Tenant.] Held that persons 

to whom s. 4 of Act XII of 18S1 is applicable are 
tenants wfithin the meaning of the term as de- 
find in the Act. Jai Gopal and others v. 
Radha Prasad Singh and others. 

[XIV-81 

(2) . s. 3 {2),— Rent— 'Fruit on trees.] The 
plaintiff sued in a Court of Revenue to recover 
** Rs. 98 principal, and Rs. 28-11-9, interests total 
Rs- 126-11-9 bifilance of contract money from 21st 
March, 1S79. to 1st September, 1881, in respect 
of produce of gardens and scattered trees situ- 
ate wiihin the limits of the “Allahabad Canton- 
ments.” The Judge of such Revenue Court 
being doubtful whether the suit was cognizable 
In a Re\’’enue Court, the case was referred to 

' the High Court under s. 205 {a) of Act XII of 
iSSi. The Revenue Court made the following 
order in the matter. B is a contractor of the 
fruits of trees situate within the limits of the 
Allahabad Cantonments : on an inspection of 
the kabuliyat executed by the aforesaid con- 
tractor and the evidence ot D H a Cantonment 
servant it appears that the contract with the 
defendant was not made in respect of any parti- 
cular land with the area, number, or name of 
the field specified! but the terms of the contract 
were that the defendant was entitled to the 
fruits of all trees, the property of Government 
situate within the limits of the Allahabad Can- 
tonments, and that he should pay to the plain- 
tiff the contract money, which in fact is the 
value of the produce of the trees in this case. 

I doubt whether such a claim can be instituted 
in a Revenue Court under s. 93 (^z) of Act XII 
.of x88i ; and the reason of my doubt is that the 
money for recovery whereof this suit is institu- 
ted does not come within the definition of ‘rent’ 
as given in s. 3 (2) of the said Act, inasmuch 
as this money is not due from the defendant in 
respect of any holding, or use or occupation of 
any land, but it is only the value of the fruit 
of trees sold to the defendant, nor does this 


[XIII-1 

(4 ) Services for use of land.] 

Held {Per Oldfield J.) that the definationof 
the term rent in s. 3 of the Rent Act was in- 
tended to include services or labour rendered 
for the use of the land. 

(P^/'Mahmood, J,)that the services connected 
with the land in the present case, which were 
of a mimic nature did not constitute “rent” and 
the word “render” in s, 3 of the Act dees not 
include or imply the rendering of services or 
labour. Waris^Ali v. Muhammad Ismail 

AND OTHERS. 

[VI -221 

(3.) s. 3 {4,.)— sir-land— Big hadayntemire- 
{Aa XVIIi of 1873.).] This \vas a suit by an 
auction-purchaser tor possession of a 15 bighas 
3 biswas of land. It was resisted by the defen- 
dants on the ground that the land was their 
sir, and that after the sale, they had acquired a 
right of occupancy as exproprietary tenants. 
The lower appellate Court allowed the conten- 
tion of the defendants and dismissed the suit on 
the sole gronnd that the 7nahaim which the land 
was situated was held bighadatn. Held that 
all lands held by a co-sharer in estates to 
which the bighadayn tenure extended were not 
necessarily his sH, under clause (^r) of s. 3 of Act 
XViil of 1S73. might be that there was no 
sir laud at ail within the plot or again a portion 
of it might be sir land unfier any one of the 
clauses of that section and the rest simply the 
proprietary lands of the defendants. Sukhram 
V. Jawahir and others. 

[ 1-80 

, ) Settlement {Act 

XVIII of 1873).] Held that the question whe- 
ther land held by a person w'hose proprietary 
rights in a mahad had been sold in execution 
of a decree while Act XVIII of 1S73 was 
in force was held by him as sir at the time 
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ACT ZII OI' 1881 , s. 3 (4).-CMntiHued.J 

of such sale must be determined by that Act. 
Land recorded as s/r during the progress of 
a settlement of the district in which it is 
situate is not land'* as defined in s. 3 
(4) (a) of Act XVill of 1873 IN.-W. P. Rent Act.) 
Such land does not become lands” within 
the meaning of that definition until the settle- 
ment IS closed and confirmed. Where a person, 
whose proprietay rights in a mahal^ have been 
sold in execution of a decree, alleges that 
land held by him at the time of such sale was 
held as sir^ the burden of proof lies on him. 
Haridas and another V, Ghansham Narain. 

[IV -77 

( y Cultivation— Land 

under water, 1 Held that where land was 
recorded as the "'sir'' of the defendants, the I 
mere circumstance that from time to time or for ! 
a period of time it was under w^ater and could 
not be cultivated could not alter its charac- 
ter. Pwarka Prasad and another v, Be- 
HARI LaL, 

[VI -219 

g. B,<-^Fixed rate of rent-— Service for use of 
land.} Held that "rent” may mean and in- 
clude, under s. 3 of Act XII of i88t, service 
rendered by a tenant on account of his holding ; 
but the term " fixed rate of rent ” in s. 5 is not 
applicable to the case where rent is rendered 
by way of service, uncertain in kind and extent 
so as to constitute a tenancy at fixed rates. 
Consequently a tenant who holds land in lieu 
of wages has no transferable interest therein 
and his rights and interests can not be sold in 
execution of a decree against him, Dwarka 
Das and another v, Deoki Nandan. 

[11-60 

(1). s< ^--Retrospective effect,— Usufructuary 
mortgage,- Auction-sale {Act XVIII of 

See s. 2, No. (i). 

^2). Lose or 'parF — Whole interesti\ 

In order that the provisions of s. 7 of Act No. 
XII of iSSx, may come into operation, it is not , 
necessary that the zamindar should lose or | 
part with proprietary rights in respect of the 
whole of his interest in the mahal, Bhawani 
Prasad and another v, Ghulam Muhammad 

AND OTHERS. 

[XVI -12 

( 3 ).- Usufructuary 

mortgaged] A zamindar who makes a usufruc- 
tuary mortgage of his zamindari including his 
sir land does not so ** lose or part ” with his 
proprietary rights within the meaning of s. 7 
of Act No. XII of 1881, as to become an 
exproprietary tenant of his sir land. Bhagwan 
Singh V, Murll Singh ( L L, R,^ i All.j 459) 
and Indar Se?t v. Na^ibat Singh (I. L, i?., 7 
SS3) referred to, and the judgments of 
the majority of the Court in the latter case 


ACT XII OF 1881, s. 7.— f continued.) 
approved. Khiali Ram v. JVathu Lai (/, Z. R. , 
15 AIL, 219) and Jarao Bibi v. Kifayat AH 
Khan, {W. N. 1S93, p. 177) also referred to« 
Madho Bharthi V, Barti Singh and others. 

[XIV-110 

Per Contra:— 

Indar Sen and another v, Naubat Singh 

AND OTHERS, 

[V-108 

( 4 ). — -Partition. ] Held 

that sir land of one sharer included on partition 
in the mahal assigned to another sharer is to be 
treated in the same way as sir land is dealt with 
after its proprietor has lost his proprietary 
right therein. In both cases alike the right of 
ex-propietary tenancy comes by force of law 
into existence. Petition of Ram Prasad and 
OTHERS V, Dina Kuar. 

[ 11-121 


me7it to relinquish sir land]. By a mutual 
agreement entered into between the parties to 
a private partition of certain villages held by 
them jointly the parties agreed that, if either 
party at the time of the partition was holding 
.y/rlandina village which upon partition fell 
into the share of the other party, he would re- 
linquish his rights in such sir land in favour 
of the party into whose share the said village 
had fallen. Held that under such private par- 
tition the holder of the sir land becomes, on par- 
tition being effected, an exproprietary tenant in 
respect of the land previously held by him as 
sir and that consequently the agreement to re- 
linquish his rights in such land was not enforce- 
able in law. Held also that s. 125 of Act No.'^ 
XIX of 1S73 does not apply to a partition by 
private agreement. Gaya Smgh v, Udlt Sindk 
(L L. R., 13 AIL, 396) referred to. Ram Prasad 
V. DmaKiar (L L. /ri, 4 AIL, 515; dissented 
from by Knox and Banerji, J. j. Kashi Prasad 
V. Kedar Nath Sahu and others. 

[XVIII-47 

^^Held as sir!] Held that the 

word hehU in s. 7 of Act XII of 1S81, must 
I not be rigidly construed to refer to manual or 
physical holding, but land possessed and be- 
longing to a person as his sir, and that for the 
purposes of that section the possession of a 
mortgagee was that of the mortgagor. Tulshi 
AND OTHERS V. RadHA KxSHAN. 

[VI-74 

Karamat Khan v. Sami-ud-din and others. 

[vi-sa 

(7), Limitation, ] Held that an expro- 

E rietor not asserting his right as such for four or 
ve years does not thereby lose his right ; for 
I there is no such provision either in the limitation 
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or the Rent Act. Tulshi and others v. Radha 
Kishan. 

[VI-74 

^S) . Usufructuary 7n€rtga^e~- Auction- 

sale (ActXVni of 1S73T] In this appeal the 
plaintiff claimed proprietary right, and also ex- 
proprietary right by redemption of mortgage. In 
1872, the p'laintiff gave a usufructuary mortgage 
of his proprietary and ex-proprietary rights in a 
certain village for twelve years. In 1874 the mort- 
gagee under a money decree sold up the rights of 
the mortgagor in the village. Held that the ex- 
proprietary right of the mortgagor was also lost 
'vvith the proprietary right, as the mortgage was 
given before Act' XVIII of 1S73, (Rent Act) 
came into force. Biram Singh v, Nekram and 
OTHERS, 

[V-278 

(ny Auction sale of sir~^P asses pro- 

prietary right alone {Act XVIII of 1873).] 
A mortgaged a certain share with sir land 
to B. The mortgage was one by conditional 
sale. Subsequently the mortgagee, got a 
decree under a sulehnanm^ declaring the con- 
ditional sale to have become absolute, and 
giving him possession of the ** share in suit.” 
This was a suit by the assignee of the mort- 
gagee, for possession of the sir lands and for 
mesne profits, on the allegation that he had been 
wrongfully dispossessed by A from the sir 
lands. Held that what was conveyed by the 
decree and the suleh7ia7na was the “ share in 
suit ” and not the exproprietary holding, as in 
construing them they should be so interpreted 
as not to abrogate the provisions of s. 9 of the 
Rent Act. Sheobarut Rai and another v. 
Ram Rai and another. 

[IV-273 

( 10 ). {Act 

XVIII of When certain parcels oi sir 

land which had been hypothecated along with 
other land under the same instrument were sold 
with such other land in execution of a decree 
obtained on the hypothecation bond;— 
that such sale passed only the proprietary 
rights ill the sir land. The exproprietary rights 
of the mortgagor in the sir land could not 
be affected thereby. Ghansham Das and an- 
other V. Sheo Mangal Singh. 

[XI-150 

dea-ee upon a bond hypothecating a za7?im 'dari 
share did not, nor did the bond itself, specifi- 
cally mention the judgment-debtor’s sir land. 
The decree holder applied for execution by sale 
of certain lands held by the judgment-debtor as 
sir\ but the application did not pray for the sale 
of the zamindafd share of the judgment-debtor. 
Held that the decree-holder was, under the 
decree, entitled to bring the sir land to sale, but 
that such sale would pass only the za77zindari 
rights of the judgment-debtor in the sir land 


i ACT XII OF 1881, g. 1 continued . ) 

I and Vv^ould not defeat the exproprietary rights 
I which, under s. 7 of the N.-W‘ P. Rent Act (XII 
I cf 1S81), would vesi in him immsdiateh/ ontrans- 
I ler of the za?7iz7idari rights. Payag' Singh v, 

; Kurdl Hasan Khan, 

[X-5 

(12). Trees 07i exp7^op7’ietary holdHgI\ 

Heidi by the Full Bench, that an exproprietor 
who under s. 7 of Act XII of 1881 gets occu- 
pancy rights in his sir land, obtains analogous 
rights in trees upon such sir land. Jugal 7 /, 
Deoki Nandan. 

I [VI-320 

I Ajudhia Nath and others 7 /, Sital. 

[1-30 

Deoki Nandan v, Dhian Singh. 

[VI-192 

I iaztd apart from 

s ska?e— Validity)., Held by Petherafn, C. j., and 
j Straight, Oldfield and Bfodhurst, JJ., that the 
i question whether the proprietary rights of a co- 
I sharer in the sir of a mahal are distinct and 
j separate from the proprietary rights in the 
j 7nahal itself, so as to enable the owner of one 
! share to sell and give possession of his sir 
alone as against his co-sliarers, must be deter- 
mined with reference to the tenure and condi- 
tions under which land is held in the Tnahal by 
the co-parceners, to be ascertained in each case. 

Per Pethfp.a^i. C J., and Straight, Old- 
field, jj --In tenures in which the 

whole land is held and managed in common 
a co-sharer cannot convey liis right of occu- 
pancy in the sir as something distinct from 
his proprietary rights in the 7nahal, In patti- 
dari tenures in which the lands are divided 
and held in severalty, each proprietor manag- 
ing his own lands, there may be lands which 
come within the classification of sir given in 
the Rent Act, but they would not seem to be 
on a different footing from^ any other land 
held in severalty by a proprietor. 

Per Brodhurst, J,— Sc- long as a person is 
the sole proprietor 01 a ??iahalhe is not restrain- 
ed by any I'lw from effecting a sale of bis pro- 
rietary rights in his si 7 land, even though 
e retains possession of the whole of the other 
lands of the 77 iahaL 

Per Mahmood, ] That the proprietary rights 
of a joint co-sharer in his’ sir land form an 
essential part of his rights in the 7 }iahal, that 
such proprietary rights in the sir land may be 
sold but that the purchaser under such a sale 
could not obtain any such possession as would 
operate in defeasance of the exproprieiary right 
in such sir land conferred by s. 7 and secured 
bv s. 9 of the Rent Act. Sahib Ra 7 n v, Kishen 
Smghi {IV, iV. 18S2, p. 192) Hazari Lai v, 
Ugrah Rai, {W. iV, 1S84, 103), Gulab Rai v, 
hidar Si7igh (/. L, 6 All, 54) ^.nd Ttrmal 
Singh V, Bholm Singh {IV, N, 1884, p. 169), 
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referred to. Sital Prasad and another v 
Amtul Bi3I and another. 

[V-185 

( 14 ) ex-proprietary rl^hi in 

sir with Proprietary right— Validity, 1 The words 
of s. 7 ot the N ,-W. p. Rent Act, “ shall have a 
right of occupancy in the land held by him as 
sir are intended by operation of law to confer 
upon the proprietor who has sold his proprietary 
rights in a mahal^ irrespective of whether he 
claims it or not, the stahis of an occupancy 
tenant, to whom the prohibition of s. 9 will ap- 
ply. Ideld, therefore, that where a proprietor 
m a mahal holding sir land, who is selling his 
preprietary rights, at the same time tranifers 
all his nghts, actual, vested or contingent in 
such sir land, such transfer is one of his right 

SLich 5j>land, and as such is 

^ N.-W.P. Rent Act. 

Gueab Rax v, Indar Singh, 

[III-207 

(15) -- Suit for possession of ex-proi>rie- 

fary holding sold-Eg^uity.} A sale of pXie- 

4 ,°^ interests m a tnakal purported 
to include the vendors interest inhis wYland. 
and he expressly stipulated that he would not 

Subsequently 

he sued for possession of the sirsis an ex-proprie- 

ilY Y®- 7 of Act Xll of 

liSQi, J-ield that inasmuch as the plaintiff asked 
for possession without tendering that portfon of 
the purchase money which was the price of the 
interest in the sir, it would be violating every 
of equity and good conscience to dec^ 
ree the claim. Fasih-ud-din v, Karamat- 

ULLAH AND ANOTHER. A^ARAMAT- 

[VIII.1.28 

ANreXHEr^ 

[11-20 

1 mortgage of sir^ 

Theprmcijplesofthe rnlmgin/Oiiaii 
Ram v. fiathu Lai d L, R., 15 All., I19) apoiy 
equally to the case of a usufructuary mortgage 
made by a smmndar. Hence where a za?nindar 
made a usufructuary mortgage of certain land 
tenants:— that the 
making of such mortgage was not ultra vires 
of the zamindar, and that the mortgao-ee was 
competent to sue in,a civil Court fora declaration 
rights under the mortgage, Jarao Bai 
V, Kifayat All Khan and another, 

[XIII-177 

has occupied or cultivated alluvial land when° 
ever such land was capable of occupation or 
cultivation for twelve years, acouires^hw u 
occupation or cultivation a ilgSt k occuoScv 
in such land, Lackthan Prasad v. Bad Singh[ 

[1-170 
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land.] Held that where land had hsenhel^ 
purposes and had subsequent 
y been brought under cultivation w'ithout anv 

a'l^hYofT* and tenaSC 
• °f, uuuupancy began to accrue from the 

vlll in wh.Vh 'rom the 

y ar in which the land was taken for ffrazinjy 

^rPoses. Musammat Saidulnissa Eegam $ 
Nmz Ah {L. R., Vol. IH, p. 6) Goal', 
i^l Md another V. Ram Dui and another {N. 
toi-bAf^Sfrf; '5) referred \o. 

[XIII-20 

(3).. 


pnetor W h °riginaIlythe«>ofapro- 
f’^fu transferred to a mortgagee, 
v, hands lost its character of 
and has been leased to a tenant on the usual 
of a which otherwise do not 

thY u‘°“ f *'’Sht of occupancy in 

the land, such a right will be acquired bv 
toelve years occupancy under s, 8 of the Ren^ 
^ .ujortgaged a share in a 
certain land which was 
lY? h\s str\ and which was so describ- 

If t of mortgage. After the mort- 
to be recorded as his sir and 
was recorded as land held by tenants in the 
ff “VT °‘her lands in the^state. In ,857 
\rZ L ■?’ hi 1863 to H, and from 

1863 to i8b2 remained in the possession of the 
lessee. In 1SS2 R redeemed 
the mortgage, and subsequently brought a suit 
against LI to establish that the land was his sir 
and for possession of it. Held by the Full 
Bench that there being nothing in the terms of 
*° h’dicate that the land was 
Ind fhYtf ®°^lgagee to be held as sin 

fht ! ■ f having ceased to be recorded as 
aud not having been 
leased as the siro£ the lessor, it had not re- 
tamed Its character as wVwhen the defendants 

acm>'irinr'"“tY®f‘^’ ®° him from 

acquiring a right of occupancy therein under the 
provision of s. 8 of the Rent Act, 

Mahmood, J. that there is nothing in the 

law to prevent a zammdar from relinquishing 

hpld converting it into lanl 
held by ordinary tenants; that the mortgage 
deed_ of 1846 showed that the sir right in tie 
land in suit had been relinquished by the mort- 
gagor; and that the juV land once relinquished 
ay zamisidar ceases to have that character 
and can not prevent the accrual of the occupancy 
nghts within the meaning either of s. 6 of Acb 
s. 8 of Act XII of 1881. The 
nglu of occupancy conferred by the Legislature 
upon cultivators of more than twelve years' 

wkhlY®-Jh ® wholly independent of the 
wishes either of the zammdar or his mortgagee 

sucrar1fbf°“F“'^ 

‘ be taken as in the nature 

‘bem. The right of occu- 
pancy may thus be acquired during the currea- 
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ACT XII OF 1881 , s. B,-(confzmied) 
cy of a usufructuary mortgage and during the 
period of the mortgagee’s possession of the 
samtftdari rights, and the zazfiindar upon re- 
deeming the morgage cannot disturb the pos- 
session of such occupancy tenants on the ground 
that, when he mortgaged the zaznhzdan, it w^as 
free of such occupancy tenures. Heero v. DJionee 
H, C. Rep, 1S70 p, 129) referred to. 
Harpal V. Bal Gobind and another. 

[V -134 

( 4 ). Oc€up}a 7 tcy holdi?zg—Grov^^P\ Held 

that the purchaser of a grove of trees belong- 
ing to a tenant is not, in the absence of a speci- 
fic contract to the contrary, liable to be ejected 
from the land upon which the grove stands by 
notice of ejectment under s. 36 of the_ Kent Act, 
on the ground that he has not acquired aright 
of occupancy under s. 8 of the Act. Badri 
Prasad v, Bhim Sen and others. 

[XIII -1 

(1) . s, 9 ,— Tenant at fixed rate^Ancesttal 
property.] A decree was made against a Hindu 
governed by the law of the Mitakshara, for 
money w'hich he had criminally misappropriat- 
ed. The transferee by sale of the decree 
brought to sale in execution thereof the judg- 
ment-debtor's right of occupancy in certain land 
as a tenant at fixed rates. The judgment-debtor’s 
two sons brought a suit against the purchaser to 
recover two-thirds of the holding. Held that 
the right of occupancy at fixed rates in such 
land was ancestral property that is property in 
which under Hindu law the sons took a vested 
interest by birth. Mahabir Prasad and an- 
other V. Basdeo Singh. 

[IV -47 

(2) . Occupancy holding-- ^^Transferin 

executio7i ” — Suit for sale {Act aVIJI of 1873).] 
Held that where there were no co-sharers in 
the occupancy right held by (^) a judgment- 
debtor to whom the right of occupancy could 
foe legally transferred under s* 9 of the Rent 
Act, a suit to bring the occupancy right to 
sale in execution of a decree, was not main- 
tainable as against the zamindar, Durga Pra- 
sad V. Gokal Chand. 

[ 1-31 

(3^^ R'oreclosurc {Act 

XVhl of 1873).! A, a tenant mortgaged by 
conditional sale bis tenancy to B, before Act 
XVni of 1873 came into force but the^ fore- 
closure proceedings were taken after it had 
come into force. This was a suit by the 
mortgagee for possession of the land against 
the mmindar. Held that the transfer was 
illegal under s. 9 and could not be given effect 
to. SuRAj Bakhsh and others Ajudhia 
Prasad. 

[iv-iao 


; ACT XII OF 1881 , s. B.-{contInned,j 
\ See also 

! Murli Rai and others V, Ledri and an- 
I OTHER. 

I [V -246 

; (4^- Application to 

set aside sale of {Act XVI 11 of 1 87 3. H A certain 
occupancy holding was put up for sale in execu- 
tion of a decree and was purchased by a person 
other than the zamhidar of a co-sharer in such 
holding. The judgment-debtor applied to have 
the sale set aside on the ground that, in ac- 
cepting a bid from such a person, the officer 
conducting the sale had conducted it irregularly. 
Held that although the auction-purchaser's title 
might be challengeable by the Ba 7 ?izndar or co- 
sharer in the holding, it was impossible to hold 
that the officer conducting the sale vvas^guilty 
of an irregularity in accepting his bids. It was 
110 part ot that officer’s duty to ascertain, before 
accepting the auction purchaser’s bid, w’hether 
he was a co-sharer in the holding or a zamz 7 zdar 
or not. Nor could it be contended that the sale 
should not have been held at ail, because the 
provisions of s. 9 of Act XVIII of 1S73 might 
operate to prevent the acquisition of a good title 
by other purchasers than co-sharers in the right 
sold. Kundan and another v, Gul ab. 

[ 1-40 

(5) Permission to bid {Act XVIII 

I of 1873).] Held that though a land-holder 
may, in execution of a decree ^ for money 
against an occupancy tenant of his, cause the 
occupancy right of his judgment-debtor to be 
attached and sold, permission to him to bid for 
and purchase such property could not be grant- 
ed as he fell without the_ category of competent 
purchasers as specified in s. 9 of Act XVIII of 
1873. Muhammad Husain and others v, 
Gopal Singh. 

[ 1-129 

>^~-^Occupancy[ kolding—Traitsfer 

in execziiion— Retrospective effect.] The right 
of the appellant as expropnetary tenant of 
certain land was attached in execution of a 
decree on the 22nd February, 1881, before Act 
XII of 1881 came into force, but the sale of such 
right took place after that Act came into force. 
The lower Court held that the sale proceedings 
being a part and in continuance of the attach- 
ment proceedings of the 22nd February, iSSi, 
were not affected by s. 9 of Act XII oi 18S1 and 
confirmed the sale of such right. The Court 
(Straight and Brodhurst, J. 1 .) held that, follow^- 
ing Naikrafn Singh v. Murlidhar (W. N. 1882, 
p. Aif the sale must be set aside. Shitab 
Khan v. Ajudhia Prasad and anotknr. 

[ 11-117 

Naikram Singh v, Murlidhar and ano- 
ther. 


[ 11-41 
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o o rt g a ge — 

oafe.J 1 liere can be no decree for sale under 
a simple mortgage of a rigl^l of occupancy. 
i.Ai.TA Dai V. Bhawani. 


34-“* 


c^).- 


[XIV-37 
’^Right 


&f purchase} ^ A^, aa occupancy-tenant to wiiom 
the second and third paragraphs ofs. pof Act 
No, AU of i88i applied, gave a simple mort- 
gage of his occupancy holding to one 5. Durine 
the continuance of the mortgage A died and 
his sons surrendered the occupancy-holding to 
the zamtudar, S then brought a suit for sale on 
ills mortgage, obtained a decree, had the mort- 
gaged property sold and purchased it himself 
On suit by the zamhzdar, who had not been 
made a party to any ot the previous proceedings, 
apinst^^ for recovery of the holding, it was held 
that 5 took nothing by his purchase under the 
decree obtained as above described and that the 
^mmdar was entitled to recovery. Sukru v 
Tafazzul Husain Khan. 

[XIV-130 


(9b 


that a usufructuary mortgagee of .?/>dand cannot 
r^esist a suit for ejectment from the si/Aands, 
brought by a prior simple mortgagee who had 
obtained a decree on such simple mort^^ao-e 
caused the ^/r-iand to be sold in executio*n *"of 
the decree and purchased it himself, no matter 
whether the original owner of the j/r-laiid, could 
or could not resist such suit. Momin Ali v 
Lalta Prasad, 

[II-4 


. ( 10 ). 


'-Private trans- 


^ ^ jr rt i/aze ira?ts- 

fer-^Kaotuiyat^Covenant fo rdinqtiishdi K, the 
occupancy tenant of certain land, to whom 
the land-holder had granted a lease thereof 
for a certain term, gave the latter a kabuliyat 
containing the tolioiving clause “ On the expi- 
ration of the term the landholders shall have 
the power to keep the said land un-der my 
cultivation at the former rent, or at an 
enhanced rent as may be agreed upon between 
the parties, or he may make over the land to 
some other cultivator at an enhanced rent fixed 
by himself.” K died before the expiration of the 
lease, and was succeeded by his sons. On the 
expiration of the lease the landholder sued ICs 
pns in the Civil Court for possession of the 
land, claiming under the kabuliyat. 

Per Curiam : — That whatever might have 
been the effect of the kahdiyat as regards K, 
it coiild not defeat the rights of his sons, who 
had become by inheritance co-sharers in the 
right of occupancy or had succeeded thereto 
under the provisions of the Rent Act. 

Tyrrell, J : — That a relinquishment by 
an occupancy-tenant of his holding is not a 
transfer within the meaning of s. q of the 
Kent Act. Lalji, and another v. Umran. 

[11196 


; ACT XII OF 1881, S 9-(contmued ) 

; (11.) -iTi- 

1 defendant, who was a tenant with a ri^ht of 
occupancy in the land cultivated and hefd bv 
liim, executed a kabnliatm respect of the sa'V 
land in favour of the plaintiffs (his iandiord^=; 

fixed in 

the kabuhai he should have no claim to retaicA 
possession of the cuitivatory holding, but that he 
should give it up. Plaintifts Sued for ejectment 
ot the defendant on the basis of the agreement, 
and obtained a decree from the lower appellate 

defendant. 

that inasmuch as the plaintilfs sought to 
enforce the covenant contained in the kabulial 
in such a manner as to extinguish the rights of 
occupancy found upon the facts of the case to 
have been acquired by the defendant in the 
land in suit, such suit must fail, as opposed to 
le poiic}^ of the law as shown in the provisions 
ofs. 9 of the Rent Act (Act Xll of iSSs.) Kauri 
ihakurai V , Ganga Narain Lal and others. 

[VIII-239 

. ^ yj Qf na^nes . 1 

iheles^eof certain land presented a petition 
to the Revenue Court praying that his heir’s 
name might be entered in the revenue papers 
instead of his own.< In accordance with this 
^tition the names of the heirs were recorded. 

^nat it was a transfer and a good cause 
to the zamindar ie have it declared null and to 
sue for ejectment of the defendant. Shambhu 
Narain Singh v. Jagat Singh and others. 

CVI-305 


( 12 .)- 


(13)- 


/deid that a. 

lease was not a transfer within the meaning of 

Sunda°r^‘^^ of iSSi. Khamani RamNa. 

[XIII-9 

KUNJ BehARI and another 7f. Kinlock. 

[I-ll 

.] Held. 

that a lease was not a transfer within the mean- 

^ 1 88 r, and the term for 

which the lease has been granted is immaterial. 
Mahesh Singh v. Ganesh Dube and an- 
other. 

[xiii-iao 

Khiali Ham v. Nathu Lal and others. 

[XIII-125 

Haji Hedayat Ullah v. Ram Newaz Rax. 

[11-80 

Per contra : — 

Jharan Singh v. Shadi Ram and another 

[IX-145 

Walx Muhammad and others v. Raghu- 

BAR, 


[IX-145 
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Kagpal V, SiTAL Puri and another 

LX-S 

Abadi Husain v. Jura wan Lad and others- 

[V-290 : 

( ] 5 1 — — 1 ''sufnidnafy > 

mortgage, '\ Held that a mortgage with posses* ■ 
sioQ stands on the same footing as a lease. I 
Khiali Ham v, Nathu Lal and "others. i 

LXIII-125 , 
■> 

Per Contra ; — ; 

Ganga Din and another v, Dhurandhar * 
Singh . ; 

[III-89 j 

Hirdai z/. Jainti Prasad. i 

[111-104 j 

Wajiha Bibi and another V, Abhman Singh ; 

AND OTHERS. 



[IIF166 ; 

UsAF Khan and others v. 

Sarvan and i 

others. 

i 

[Xl-141 1 

Nanhuz/. ChatarJit. 

1 

\ 

[XII-S9 j 

(16) 

Equity ( 


of redemption.] an occupancy tenant, mort- j 
gaged his holdings to £ ; and afterwards trans- j 
ferred the equity of redemption to C C brought ; 
this suit for redemption of the holding. Held | 
tbatt he transfer to C being in contravention : 
of the Rent Act. s. 9, the suit must be dismiss- ; 
ed. Bishen Chand v. Beni Prasad. 5 

[VI-148 

f i 7) . Prl vale 

tra 7 isfer— Simple mortgage {Act XVII/ of 
1S73.)] Held by the Full Bench (Mahmood, J. \ 
dissenting) that an hypothecation by an occu- j 
pancy tenant of his right of occupancy was ! 
not a transfer” within the meaning of s. 9 of ! 
the N.-W. P. Rent Act, 1S73. Badri Nath, | 

AND ANOTHER V. PARBAT AND ANOTHER. GoPAL | 

Panddasy V. Parsotame. ; 

[11-128 I 

(IS). Plg/it I 

of tra?isfereel] A the transferee of occupancy j 
rights in certain fields brought this suit for I 
possession over the same against the vendor i 
and one B who claimed some of the fields as 
belonging to his holding. The vendors did not 
defend the suit. Held thdit the transfer being 
contrary to the provisions of s. 9 of the Rent 
Act it was void ab-initio and the suit was not 
maintainable even as against B, though he was 
not the zemindar. Phalli Matabadal, 

[m-7 , 


ACT XII OF 18SI. s. a. — f continued,} 

(19) .- ^ ] Held 

in a sui: brought by the landlord for arrears oi 
rent, that the defendants who were the pur- 
chasers of certain ex-proprietary holding, must 
be regarded as tenants at will .vnd not ^ex-pro- 
prietary lenants. j agannath Prasad v, Sadho 

AND ANOTHER, 

:ii-54 

(20) . Conse?, i 

of zemindar]. Held that the sale of occupancy 
rights were not void when made with the con- 
sen: of the zemhidar. \ llahmood, J . per contra.) 
DURGA AND another JhINGURI AND OTHERS, 

[V-I35 

(21) . ^ Where 

a land-holder with knowledge of an alienation 
accepts rent from the alienee he is as much 
bound by the alienation as if he had expressly 
assented to it. Raghubar Singh v. Kedar 
Nath. 

[XII-107 

(22) . .] a; 

an occupancy tenant, mortgaged his holding to 
B and gave him possession. Shortly after he 
relinquished his holding. The z$?}undar A then 
sued to set aside the mortgage. It appeared 
that A had accepted at least one instalment of 
rent from B. Held that the mortgage was per- 
fectly legal. That the subsequent relinquish- 
ment could not affect the mortgage. That B 
was entitled to remain in possession so long as 
X survived and the mortgage was not redeemed. 
Altaf Hasan v, Dula Kam. 

[II-13S 

(23) . -Trees on such 

holding,] The presumption of law and the 
general rule is that property in timber on a 
tenant’s holding rests in the landlord in the same 
way as, and to no less an extent than, the pro- 
perty in the soil itself, Faqeer Soonar v, 
Khndenm (X.-W. P, H. C. Rep. 1870, p. 251) ; 
Ajudhza Nalh v. Siiai (/. L. R.^ $ A If 567)/ 
Abdool Roll Oman v. Data Ra^n Bashee, ( W. R. 
Ja^iH'idy 1S64//. 367) referred to. Also Riitionji 
Edulji Shet v. The Collector of Tan 7 ia{ii Moo.^ 
I. A, 295). Kasim Mian and another z'. Banda 
Husain and others, 

[III-169 

Imdad Khatun and others V. Bhagirath* 

[VIII-32 

Ajudhia Nath and othrs zc Sital. 

[1-30 

Jhagaru z/. Shamshere Khan AMD another. 

[ 1-20 

[ 2 ^. 1 -y* Sale. I 

A purchaser of proprietary rights in teniindafi 
property at a sale in ex-ecution of a decree for 
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AOT XII OF 1S81, s. continued.) 
money held by himself applied in execution of 
the decree for the attachment and sale of 
certain trees growing on the judgment-debtor's 
exproprietary holding. Held by the Full Bench 
with reference to the provisions of ss. 7 and 9 of 
Act XII of 1881, (N,-W. P. Rent Act) that the 
trees were not liable to attachment and sale in 
execution of the decree. 

Straight. J.— When a proprietor sells 
his rights and becomes entitled, under s. 7 of the 
Rent Act, to the rights of an ex-proprietary 
tenant, he holds all rights in the land, qua such 
tenant, which he formerly held in his character 
as proprietor, and paying rent in his capacity as 
tenant. Where there are trees upon the sir land 
held by him at the time when he lost his proprie- 
tary rights, neither the purchaser of those rights 
nor he himself can cut down or sell them 
invitmn to each other. Short of cutting the 
trees down, he has the same right to enjoy the 
trees as he originally had. Jugal Deoki 
Nandak. 

[VI-S20 

Ajudhia Nath and others v. Sital. 

[1-30 

Deokinanda}^ V. Dhian Singh, 

[VI-192 

(25.) 

of J?urchaseri] A the proprietor of certain land 
let it to 3^ for the purpose of being converted 
into a grove. 3 planted the trees and after 
having acquired a ri^ht of occupancy in the grove, 
mortgaged it to C C brought a suit on the 
mortgage-deed, obtained a decree, in execution 
of which the rights and interests of B in the 
grove were sold and purchased by C. There- 
upon A brought the present suit against 3 and 
C for possession of the grove. Held that the 
trees passed to C which alone could be sold 
in execution of a decree and purchased by a 
stranger, and not the occupancy right. Held 
further that so long as the trees stood and 3 
paid the rent, he remained the tenant of the 
land. Sardar Singh and others v. Madara 
AND another. 

[III~2 

(26.) ]An 

occupancy tenant, whose orange trees planted 
with the land-holder's consent had been sold 
in execution of a decree against him, made a 
collusive resignation of his land to the land- 
holder, who thereupon sued the purchaser and 
the occupancy tenant for possession of the land 
with or without the trees. Held that as the 
purchase did not involve a transfer of the 
tenancy of the land in the sense of s. 9 of the 
N,-W. P, Rent Act, nor any change in the rela- 
tions between the land-holder and the occu- 
pancy tenant such as was prohibited by that 
law, the land-holder was not entitled to posses- 


ACT XII OF 1881, g. 9-(coHimued.) 

sion of the land. Lalman Vo Mannu Lal and 

another, 

[III-175 

(27.) ] Held 

that the purchaser from the tenant and planter 
of a grove acquired no occupancy right or tenant 
right in the grove, held by his vendor, but he 
had a right to the trees standing on the land. 
Amin-ud-din and another V, Sripal. 

, [III-2 

(2S). ; -—Right 

to replanti The plaintiffs in this suit are m- 
mznaars and the defendants are occupiers of 
grove land in the village. The defendants had 
planted some new trees in place of the old 
ones, and the plaintiff’s suit was to get them 
removed. The defendant’s right to replant was 
not deemed but it was contented that the new 
plants were planted a long time after the re- 
moval of the old ones. Held that the delay 
could not take away their rights. Azmat-ul- 
lah Khan and another v, Mangni Ram and 
others. 

LVI-138 

( 20) . Successioni] A 

and 3 were brothers jointly holding an occu- 
pancy tenancy. A died, and the holding was 
for sometime held jointly by 3 and A's two 
daughters. The latter subsequently had their 
names entered in respect of certain lands amoun- 
ting to half the entire holding, as their ex- 
clusive occupancy tenure. 3 sued them for 
joint possession to the extent of a one-third 
share in these lands by right of inheritance 
from A. The lower appellate Court, without 
entering into the merits, dismissed the suit as 
untenable, on the ground that the plaintift’s pro- 
per remedy was a suit for partition and separate 
possession of his share ; and that if the present 
suit were decreed, the plaintiff, under s. 9 of 
the N.-W. P. Rent Act (XII of 1881), might 
possibly succeed to the whole of the moiety in 
possession of the defendants, while they would 
have no reciprocal right to the moiety of which 
he alleged himself to be already in possession. 
Held that the lower appellate Court had taken 
an erroneous view of the case, and should have 
dealt with and decided it upon the merits. 
Yadan Khan v. Jasima Bibi and another. 

rx-6 

(30) . Succession-Col- 

lateral —Sister's son^Bi'other's son — Cos hare r 
{Act ArK///(?/ 1873.)] Held{hy Pearson and 
Straight, J J .,) that the sister’s son of a deceased 
occupancy tenant who has been a cosharer with 
such occupancy tenant has a right of inheritance 
under s. 9 of^ Act XVIII of 1S73, in preference 
to a brother s son of such occupancy tenant. 
Baldeo V, Jugal Kishore and another. 

fl~2 
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ACT XII OS' 18S1, s. Q.-(conthmed.) 

(3 1 ) , — Collateral 

— Sisters soni] On the death of an occupancy 
tenant he was“ succeeded in possession of the 
occupancy holding by his widow. On the wi- 
dow’s death the holding was recorded in the 
name of L the sister s son of her deceased hus- 
band. L had shared in the cultivation of the 
holding with both the former tenants. Held 
that in the absence of any nearer collateral the 
occupancy holding legally devolved upon L 
within the meaning of s. 9 of Act XII of iSSi. 
Lekha V. Makhan Lal and others. 

[X ¥-92 

( 32 ) . Co^skareri] 

Held that the proviso to s. 9 of the Rent Act, 
iSSi, is intended to apply to such collaterals only 
who are actually sharing i '. d.e cultivation of 
the occupancy " holding at the time of the 
deceased tenant’s death. Collateral relationship 
does not, per ss, give the right to inherit. 
Nawal Kishore and another V , Kalandar 
Bakhsh. 

[I¥- 5 i 


( 33 ).- 


-] Held 


that a declaratory suit under 3. 42 of the opeci- . 
fic Re'hf Act by a reversioner, not a joint | 
tenant with the widow, and who did not share ; 
in the cultivation with the husband of the ; 
widow does not lie. Naipal v. Bachani. s 

[¥1-140 I 

a collateral relative claims to be enUtled to I 
succeed to an occupancy holding on the death 1 
of the occupancy tenant without direct heirs it ' 
is incumbent on him to prove, both that he is ■ 
the heir according to the law to which he is I 
subject, and also that he shared in the cultiva- ! 
lion of the occupancy holding during the life- j 
time of the deceased occupancy tenant. But [ 
fion-ssgultur that if there is a more remote I 
collateral who was a sharer in the cultivation ; 
of the occupancy holding, he is entitled to sue- ; 
ceed in preference to a nearer collateral who | 
did not so share in the cultivation. Badri Das | 
V. Debt Das {W, iV., iSSS, 200) referred to. | 
Sh.-^nk:a.r Lal and others v. Dalip Singh, i 


( 35 ).- 


heiri\ This was a suit brought by the plaintiff 
to have his right as ex-proprietary tenant de- 
clared ill respect of a 7 bigha 19 biswas of land 
in respect of ndiich he alleged that his maternal 
grandfather /''Chad originally been the ex-pro- 
prietary tenant. The suit was resisted by a 
collateral relative of C who alleged to have 
shared in the cultivation with F C. Held that 
the latter part of s. 9 of Act XII of iSSi did not 
entitle a collateral relative who has taken part in 
the cultivation of the land to the ex-proprie- 
tary right to the land as against a direct heir 


[XIV-194 
- Direct 


ACT XII OF lS 77 ,s. ^.—(contlnuedd} 
such as the plaintin was. Badri Das p. Des 
Das. 

[VIII -200 

S. 12 —Agreeme/zt — Registration — Recorded 
; before kanu/igo. {Act XV/ II of 1873).] The 
I plaintiff^ sued the defendant an 'occupancy 
I tenant, for arrears of rent at an enhanced' rate, 

I alleging that he had agreed in writing to the 
; enhancement of his rent. The plaintiif did not 
‘ produce aiw written agreement, but called the 
j pafwari^ who deposed chat the defendant s rent 
j had been enhanced with his consent; and he 
I produced his diary in which he had noted that 
I the rents of some 50 or 60 tenants of the plain- 
j tift, including the defendant, had been enhanced 
I ivith their consent, and that they had given the 
j piaintitf kabtUiyais. The kabuliyat was not 
I produced and it'appeared that it had not been 
’ registered. Held that the enhancement has 
not been proved according to the provisions of 
s. 12 of Act XVIII of 1873. The alleged written 
agreement is not forthcoming, but it is admit- 
tedly not registered, and there is no evidence to 
show it v.'as recorded before the palwari of the 
village or ka?m 7 igo. Indeed no such assertion 
is made. Arjun Rai v. Raja Shimbhu Na- 
RAIN SXNGH* 

[1-166 

S . 19 , — Te?tant at fixed rate. — Liability to pay 
rent/l A tenant at fixed rates is liable" to pay 
rent at the race fixed, irrespective of w’hetner 
his holding has become larg’er or smaller from 
natural causes, unless and until such rent has 
been altered in consequence of an order 0:1 an 
application under section 191 of Act No. XII of 
iSSi. A tenant at fixed rates cannot plead in 
answer to a suit for payment of the fixed rale 
rent, a local custom by 'ivlfich the rent of a 
tenant is ipos facto proportionately decreased if 
the extent of his holding has become less by 
diluvion. Radha Prasad Singi-i z-'. Baldeo 
Misr, 

[XIII 29 

s. W— Lease for term exceeding settlement 
— Cause of actio?i,{ActXVIlIof\%‘]'f:I\ This 
was a suit for the cancellation of certain leases 
so far as their terms exceeded the term of settle- 
ment. Held that with reference to the terms of 
s. 29 of Act XVIII of 1S73, the plaintiff’s cause 
of action had not yet ar|sen. Nagar Mal v. 
Macpherson. 

[i-ea 

(i)* g. so . — Rev Actual disposses- 
sion/] Held that the w'ords in s. 30 (b), of Act 
Xn of 1881, ‘'to resume such grants” cannot be 
held to include or imply the actual disposses- 
sion of the grantee or ex-grantee from his hold- 
ing. The resumption of a grant mentioned ia 
the section implies merely the repmption by the 
proprietor of the full exercise of his proprietary 
rights, a portion of which, namely, the right to 
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collect rent, had been for a period in abeyance. 
HuSxIIn Bakhsh Zainab Bibi. 

[XIV»92 

^2). ~-Re 7 it free g 7 mii-Serviccs---Rent.'\ 

Held hy Oldfield J. that land granted free from 
payment of any rent on condition that the 
grantee should perform certain sen;ices as a 
mimic did not constitute a rent-free grant within 
the meaning of s. 30 of Act XU of 1S81, as the 
term “rent" included services. Mahmood, J. 
Per coiiira^ Waris Ali v, Muhammad Ismail 

AND OTHERS, 

[VI-221 1 

(3), Burden of proof."] Application 

for revision of an order passed by the Commis- 
sioner of the Agra Division, in a case of resump- 
tion a rent free grant, under s« 95 (tf*), Act XII of 
iSSl that where persons who under the 

law would (if their claims were good) have been 
entitled to be settled with and recorded as pro- 
prietors, but who have remained recorded as 
mere tenants or at the best as holding mere 
grants, resist an application for re- 
sumption of the grants, it is for them to prove, 
if they allege it, that the grant was made before 
the ist December, 1790, not for the land-holder 
to prove, as a preliminary to his application 
being entertained, that the grant was made after 
that date Rad hi v. Co-u7i of Wards (Z, f?., 
Vol, I, p, 184) overruled. Dummar Singh and 
OTHERS. V» KhUSHAL SiNGH. 

[XIII-193 

(I), s. --- Relmq 7 ushment~ Submerged 
land.] Act No, XllofiSSi, and the Acts of a 
like nature which preceded it assume that a 
tenancy of agricultural lands once entered upon 
continues muil de:*:' mined by effluxion oftime, 
or by mutual consent, or in one of the ways 
provided for by statutory enactment, brit mere 
non-payment of rent does not of itself determine 
the tenancy. Hence where the lands of certain 
tenants became submerged by the action of a 
river and the tenants, though they ceased to pay 
rent during the period of the submergence, made 
no overt indication of their intention to relin- 
quish the said land, but on the contrary, on the 
river again shifting its course, laid claim to 
lands which had emerged and which they 
alleged to be ideriticalwith their former holding ; 
it was held that there had been no relinquish- 
ment. Mazhar Rai and others V. Ramgat 
Singh and another, 

[XVI-58 

^2)^ Ex-p?'oprle^ 

tary tenant] Though an exproprietary tenant 
cannot transfer his rights as such for a considera- 
tion, there is nothing to prevent his voluntarily 
relinquishing those rights. Gaya Singh and 
OTHERS V, UdIT SiNGH. 

f XI* 140 
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( 3 ). : — - — .] Though 

a covenant in a deed of sale oi a ?nahal that tne 
vendor should surrender immediate possession 
of the sir land would be void by reason of s. 7 
of Act No. XII of 1881, there is nothing to pre- 
vent such vendor subsequently relinquishing 
such exproprietary rights to the zammdar. Cer- 
tain zammdars having sold their proprietary 
rights in a mahal subsequently surrendered to 
the vendees their exproprietary holding and 
gave them possession. After the vendees had 
been thus in possession for several years the 
vendors sued them for the recovery of the ex- 
proprietary holding. Held that the acts of the 
vendors as above mentioned amounted to a 
relinquishment of their exproprietary rights with- 
in the meaning of s. 31 of Act No. Xli of iSSi, 
and that they could not recover possession. 
hidar Se 7 i v. Naubat Singh (/. Z. i?., 7 All.^ 
847) ^iXidiKhiali Ram v. Nathu Lai {/. L. R., 15 
All., 219) referred to. Kuar Sen and another 
V, Darro Kuar and others. 

[xni*-182 

( 4 ) IV^itmg.] 

Se?7ible that a relinquishment made under s. 31 
of Act Xli of 1881 in order to be a valid relin- 
quishment must be in writing. Rai Singh v. 
Va^isittart {W, N. 1889,7^. 3) doubted, Enayat- 
ULLAH Khan and another v. Jailal. 

[XVIII-31 

Perco 7 ttra 

Rai Singh v. Vansittart, 

[IX-3 

(1). s. 34. c. (1) '—Act detfHnefiial to the 
land-- Illegal t 7 'a 7 isfer.] The plaintiff, in this 
case a ze^nhidar, sued the heirs of an occupan- 
cy tenant, who had transferred his holding and 
the persons to whom it had been transferred (i) 
to set aside the transfer and (ii) to obtain posses- 
sion of the property. that the lower Courts 

had rightly granted the first relief and rejected 
the other as^they had no jurisdiction to grant 
that other. Gokal Das Hikmat Ali and 

OTHERS. 

[Y-27I 

p2), Appli- 

cation to eject tra 7 isferecf^ A plaintiff is not en- 
titled to a decree in his suit unless, by proof or 
admission or default of pleading, he shows that 
when he instituted that suit he was entitled to 
a decree. One K C, a za 77 zmdar, sued in a Court 
of Revenue to recover an occupancy holding 
from one B S, his occupancy tenant, and that 
tenant’s transferee, G S, to whom, by a transfer 
which was inoperative under s. 9 of Act XII of 
1S81, B S had purported to make over his occu- 
pancy holding. The occupancy tenant died 
after “the suit was filed, but before he had re- 
ceived notice of it, and the transferee being in 
■ sole possession of the occupancy holding defend- 
ed the suit. Held, under the above circum- 
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I 


ilOT XII OF 1881, s. 34 o- 

iimied . ) 

stances, that the sa^nindars suit must fail, inas- 
much as at the time when it was filed he was 
not entitled to immediate possession of the 
occupaiic}?' holding. . Gulzar Singh v, Kal- 
VAN CHAND. 

[XIII-170 

Lease.~\ 

ireldilmi the mere making of a lease by an 
occupancy tenant of his holding is not a cause of 
fr)rfeiture of such holding. Mad ho dal v. Sheo 
Prasad Mlsr (/. L. R._s 12 AIL, 4i9>referred 
to. Janki V. Baldeo Singh. 

[XI-191 

(j) Usii- 

f^uauary morlgags,’] Held that a usufructuary 
mortgage by an occupancy tenant of his holding 
though invalid, was not an act detrimental to 
the land or inconsistent with the purpose for 
wliich the land was let, so as to entitle the 
zemindar io eject him for such act. Skeobaran 
Rai and others Ramdin Rai and others. 

[VI-145 


Madho Lal and another V. Sheo Prasad 

Mi SR AND OTHERS. 

[X-162 

Fatima Begam 2/, H.ansi. 

[VII-29 


Debi Prasad is Haradayal. 

rV-205 

( 5 ) — — E recti on 

of cowshed]. An occupanc}^ tenant building on 
a portion of his holding a shed for the accom- 
modation of his cattle used for agricultural pur- 
poses and for the herd employed, to take care of 
them, and a wall enclosing such shed, does not 
commit an act detrimental io the land or incon- 
sistent with the purposes for which it was let, 
within the meaning of s, 93 {b) of the N. W. 
P. Rent Act (XU of 18S1). 

Per Mahmood, J. — In cases of doubt in the 
application of s. 93 {b) of the Rent Act, the sec- 
tion should be construed strictly m favour ot the 
tenure and against the forfeiture. The ruling in 
Debi Prasad v. Har DayaL {PL R.. 7 All. 
693) explained. Hemraj and others v. Dam- 
mar Singh. 

[VIII-i2D 


rticti on of pucka well (Act XV U I of ^^73)]. 
^eld (by Pearson and Straight, JJ.,) that before 
decree can be given to the plaintiff in a suit 
-ought under s. 93 {b) of the Rent Act, 1873, tor 
ectment of a tenant by reason _ of ms having 
instructed a pucka well in his holding R 
icessary to find that the construction of the 
ell was detrimental to the land in his occupe^ 
m or inconsistent with the purpose for which 


Ccn- 


! ACT XII OF ISSI, s. 34 e- 
tmued.) 

the land was let. Basi z', Nasib. Ali and 

ANOTHER. .. 

[1-2 

Plant” 

f ing trees7\ A tenant planted trees ^ on one of the 
I plots of land comprising his holding, an 
i which rendered him liable to ejectment.^ 

• paid rent, not in respect of encl: A-UJ 
' but in respect of the entire holding. ^ 

i he was liable to ejectment, not mci-eiy :r '.rn _ mo- 
! plot on which he had planted the trees. : m trom 
i his entire holding. Bholai R-.h cjingh 

I [1-140 


(S.)- 


De- 

nial'of titleA Where iu a suit by a land-holder 
for ejectment of his tenants from certain lands 
on the ground of certain erections constructed 
bv the latter, the defendants denied tne plain- 
tiff's tiiie, and asserted a proprietary; righ. in 
the land, held that such denial not neuig tn.- 
cause of action in the suit, it wouia not be 
ri«^ht, at the stage of second appeal, to eiiiorce 
upon them the forfeiture of 
cause of such denial. Mazhar Husain and 

OTHERS V, RaHMAT-UL-LAH AND OTHERS. 

LlX-i54 

fl s 35- — Execution of decree— Temasti 
ejected under s 35.] that the ejectment 

of a tenant under s. 35 of the Reiiu At.t, on tite 
oTOund that a decree for arrears of rent remains 
Snsatisfied against him, does not debar the de- 
ree-holder from proceeding under Chapter Vll 
of the Act to recover the money from the judg- 
ment-debtor. Fateh Singh and others 
Karim-ul-la Khan. 


(2.\ — Jt £<■/! — — 

of Coioii] Held that under s. 3S ^he tvent 
Act, the payment into Court of part of an un- 
satisfied decree does not entitle a _ tenant to 
retain possession of part ofliis nOiGing. tiela 
a^so that the discretion to order ejectment 
given to the Collector or Assistant Collector 111 
the final clause of s. 35 is to be exercised omy 
for good and sufficient reasons, which must 
appear in the record of the case. Salig ^^am 
V. Ram Dyal and others, 

LXIII-9 


[XIII-2i7 
•Hart payinetd of rent— Discretion 


(!,} c. S6 — Estoppel.] 
notice of ejectment under s. 3 


The service ^cf a 
nonce ui 36 of Act No. XII ot 

18S1 is, as between the person who causes suci. 
notice to be seiwed and the person on whom it 
is served, a conclusive admission by the tornier 
of the existence between them of the rexation- 
ship of landlord and tenant. Baldeo ^>ingh 
AND ANOTHER V. IMDAD AlI AND ANOTHER. 

[XIII-93 



( J59 ) 


DIGEST OF CASES, 


C 360 ) 


ACT XII OF 1881, 8. 

( 2 ). Decree for p'e?if.] A 

lease was executed by ^ in favor of D for the 
year 12S0 Das/i. Under the le^se Z obtained a 
decree against D for one years rent. In 1835 
Fasli Z served a notice of ejectment on but 
the Revenue Court decided against him, hold* 
;ng that there -.vas no valid lease. The present 
suit for rent was tlierefore instituted." Held 
that the claim must be decreed. The previous 
decree for rent had established the relation of 
tenant and landlord between the parties and 
the remarks of the Revenue Court in the notice 
^nt do not affect the relation of the parties. 
Tie A Ram v. Udey Singh. 

[Vn-28 

(2). s. 89. — Limiiaii on— Service of notice. 1 
Held that the fact that in an application under 
s. 39 of the Rent Act, inquiry had been com- 
menced and evidence taken regarding the merits 
of a claim to a right of occupancy did not pre- 
clude the Court from dismissing the applica- 
tion on the ground that it was barred by time. 
Held also that the Court was competent in an 
application under s. 39 to inquire whether the 
notice of ejectment had been duly served under 
s. 38 and the report as to service duly considered 
in accordance with ss. 80-83 of the Civil Proce- 
dure Code. Ghirao Pathak v. Suresh Datt. 

[XIII-18 

( 2 ) . AfpUcabiliiy of s. $ of Act ZV of 

1877 to application under this Act.^ Held that 
s. 5 of Act XV of 1S77 applies to applications un- 
der Act Xn of 18S1, and that therefore when the 
period prescribed for an application expires on 
a day when the Court is closed, the application 
may be presented when the Court re-opens. 
PeM KUNWAR V. I MURAT K UN WAR. 

- [Xlll'liV 

(3) . — Zand held in lieu of sefnjices 

—‘Onus— Decree of Civil Court.] Held that a 
landlord who seeks to eject the occupant of 
land by notice under s. 36 of the Rent Act, on 
the ground that the latter holds the land for 
services rendered in lieu of rent, must prove 
the agreement to this effect between him and 
the occupant. Held also that a mere declara- 
tory decree for proprietary title to land obtained 
from the Civil Courts against a person who had 
set up a plea of adverse proprietary possession, 
under s. 82 of the Land Revenue Act, does not 
necessarily entitle t|je decree-holder to oust 
the occupant through the Revenue Courts by 
means of a notice under s 36 of the Rent Act. 
Imam Bandi Begam v. Hanuman Ram. 

[XIII-188 

(4}. Ejectment— Onus.] Appeal from an 

order passed by the Commissioner of the Rohil- 
khand Division, in a case of contesting notice of 
^‘ectment under s. 39, Act No. XU of 1881. 
Held that when in answer to a tenant’s appli- 
cation contesting a notice of ejectment under 
s. 36 of the Rent Act his landlord comes into 


ACT XII OF 1881 g. 39j — f continued. J 
Court pleading that the tenant's tenancy has 
determined, it is for the landlord to prove that 
the tenancy has determined, not for the tenant 
to show that it has not. Main Singh v. Rafa 
MMham 7 ?iad Mumfaz AU Khan (IV. 1893 a 
iiS) referred to. Muhammad Masud Hasan 
Rhan V. Eaghobar. 

[XIII-192 

(6). Held with reference 

to the ruling in the case of Karamat AH v. 
Behan Laj {Boards Selected Decisions, VoL 
HI, page 33,) that a land-holder is not debarred 
from ejecting a tenant under ss. 36-40 of the Rent 
Act, from fields upon which he has not a right of 
occupancy, by the fact that the fields are held 
at a lump rent along with otherfields upon which 
the tenant has acquired a right of occupancy. 
Gupat Rai V. Bisheshar Rai and others. 

[XIII-7 

s. 41 . — Authorised to remain in occupation.] 
Held that when, after the completion of eject- 
ment proceedings under s. 40 of the Rent Act, a 
tenant enters into an agreement fixing the rent 
and naming the period when use of the land for 
the purpose of gathering in the standing crops, 
but not of preparing it for another harvest, shall 
cease, such agreement cannot resaonably wtth- 
in the meaning of s. 41 of the Act be treated as 
an authorization to continue in possession of 
the old tenancy. It creates a new tenancy for 
the period specified in it, if it creates a tenancy 
at all ; and there is no reason why, if the tenant 
refuses to quit the land in accordance with 
his agreement as to occupation, the landlord 
should not, if he so pleases, then proceed 
against him by another notice under s. 36. 
Mahadeo Prasad Singh and others 3^. Sheo- 

MANDIL. 

LXIII-187 

(1) , s. A2.-^^Groiving crop:'] Held that 
the term “ growing crops '' used in s. 42 of 
the Rent Act includes rose and jasmine plants 
as well as the flowers they bear, and that a 
tenant is entitled to have the price of such 
plants estimated under that section with refer- 
ence to their age, condition and prospective 
flower producing capability. Abdul Baki and 
ANOTHER V. MaTHURA PRASAD. 

[XIII-24 

(2) , S. 42 {Q\~-Assessm€nt of price.] Held 
that where a landholder having ejected a tenant 
upon whose holding there are growing crops, 
applies under s. 42., cl {c) of Act No. XH of 

tor assessment ot the price, he is bound by 
the assessment which the Revenue Court may 
make and cannot afterwards refuse to pay the 
price so fixed. Sham Lall Chokhe. 

[XVI-179 

Sham Lal v. Chokhe. 


[XVII-I02 
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ACT XIX OF IBSh-fcmtinmdJ. 

s. 44 . — Improvement*^ -^Enclosure for 
house A tenant with the consent of the zemin-^ 
dar constructed on his land a square bamboo 
frame with mud walls for his house- After eight 
years the zemindar to turn him out and 

to get back his land. Held that the house be- 
ing not a valuable building (not being worth 
more than Rs, a) and the defendant not having 
acquired any right by adverse possession the 
zemindar is entitled to turn him ousted. Gopi 
V, Bisheshar. 

. [V-100 

^ S. ^B*'^Receipt1 Held that the object of sec- 
tion 48 is to insure that a tenant gets a receipt 
for the full amount he pays S| 5 ecifying the period 
or crop on account of which it is acknowledged 
to have been received. It does not require that 
the receipt shall specify the period or crop on 
account of which the payer claims that the rent 
is paid. Bhagwan Singh v, Lachman. 

[XIII-19 

( 1 ) s- 68.—“ Rent payable in respect of such 
land**!] The first paragraph of section 56 of 
Act No. XII of 18S1, applies not only where 
there is rent in arrear due from the cultivator 
to his landlord, but also where rent is accruing 
due in respect of the period during which the 
produce was being grown. Hence where any 
one except the landlord wishes to bring to sale 
the produce of a cultivator, he must, in order to^ 
avoid the prohibition contained in s. 56 of 
Act No. XII of 1881, tender to the immediate 
landlord of the cultwator the amount, if any, for 
which the landlord might on the next ensuing 
sale day destrain the produce for arrears of rent. 
Jag an Nath Prasad v, Bhika Ram and an- 
other. 

[XIII-122 

(2) ]. A 

in execution of a decree (not for arrears ot rent) 
against B his tenant attached the crops of the 
land. B applied to the Court executing the 
decree that "the rents due from the defendant in 
respect of the land should be first deducted from 
the* sale proceeds and the remainder be taken in 
satisfaction of the decree, for otherwise, the 
rent remaining due, he might be ejected for 
arrears of rent, basing his application on the 
rule of laiv that standing crops are deemed to 
be hypothecated for the rent of the land. Held 
that the rule refers only to the rent then payable 
in respect of such land and not for arrears of 
rent and that this was a provision for the bene- 
fit of the landlord and not of the tenant, and 
therefore the tenant could not insist upon the 
landlord to do so. Naie Ram Singh v. Murli 
Singh, 

[V-2e2 

^'Broduce of land f ---Trees !\ 

that trees are not “ the produce of the land " 


ACT XII OF 1881 , s. m.-{contmuedPi 
within the meaning of s. 56, N,-W. P. Rent 
Act XII, 18S1. ^Bechai Lal t^.XlKA. 

[IV-lSS 

Khaman Singh v, Bala Bakhsh and an- 
other, 

[iv-i5a 

(4) . Zemindar* s Hen {Ad Z VI/I of 

1881.] Held that the destrainer and purcha- 
ser of a tenant's crops on which the zemindar 
has a lien for his rent, who had knowledge of 
such lien is liable to the landholders in a suit 
for damages- Shere Singh v. Kuri Mal, 

[II-6I 

(5) . ,] This was a suit 

on behalf of a zemindar A for arrears of rent by 
enforcement of lien on the produce of the land 
under cultivation, against C and D the tenants, 
and B the purchaser with notice of the lien of 
the produce of such land at a sale in execution 
of decrees which B held against C and D. B 
defended the suit on the ground that the lien 
under s. 56 of Act No. XVII of 1873:, existed only 
so long as the produce remained in the posses- 
sion of the tenant. Held in revision that B was 
liable for the claim. In re the petition of 
Imam-un-nissa V. Lxakat Husain, 

[i-i 

s. 57 . and {d)— Distress/] A and AT jointly 
owned ^patti of a pattidari mahal^ and jointly 
cultivated certain land as their sir in X\i^patU^ 
Xs share in the patti w^as sold and *he became 
an exproprietor in respect of the sir land. Sub- 
sequently the revenue having fallen due, A*s 
share was farmed to B and he also became an 
exproprietor in respect of the sir land. A and 
X continued the joint cultivation of the land. B 
having distrained the joint crop for arrears of 
rent against A^ A sued B under s 93 (/) of 
Act XI i of i 88 1 to contest the legality of the 
distress. Held that s. 57 and {d) of the Rent 
Act has no bearing on the case and the distress 
was perfectly legal. Janki Prasad v. Parshan 
Singh, and a.nother. 

[11-130 

B* *11, --'^Per son**— Tenant/] Application for 
the revision of an order passed by the Assistant 
Collector of Shahjahanpore in a case of illegal 
distraint under s. 93 (/), Act XII of x88x. Held 
that in a suit to contest distraint brought under 
s. 71 of Act XII of 1S81, it is not necessary that 
the plaintiff be a tenant or cultivator, Aexm-ul* 
LAH V, NaJIN-UD-DIN, 

[XIII -18 

8. Question to be decided bp Revenue 
Court— Civil suit/] The only question which 
a Revenue Court has power to determine 
under s. 84 or -s. 148 of the N,-W.^ P, Rent 
Act is, whether the plaintiff or the intervenor 
has received the rent of the land before and 
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tip to the date when the plaintiff alleges 
that his right to sue accrued. A decision 
of the Revenue Court upon such question has 
not the effect of res-judkata in a subsequent 
suit in the Civil Court for declaration of 
the plaintiffs title to and for possession of, 
the land in respect of which the rent was 
claimed. The last paragraphs of those sections 
have not the effect of abridging the ordinary 
period of limitation provided for suits for de- 
claration of title to and possession of immove- 
able property ; but only show that a suit for 
declaration of the plaintiff s right to receive the 
particular rent refused by the Revenue Court 
must be instituted within one year from the 
date of the Revenne^ Court’s decision. Gan- 
ga Prasad and another v, Baldeo Ram and 

OTHERS, 

[viii-ea 

(1) s, ^^--JurisdicUm — Stiit for rent'-- 
Against lesseei\ Held that a suit for arrears of 
rent against a lessee was coginzable the 
Revenue Court and riot by the Civil Court, 
Nagar Mal V. Macpherson, 

[1-66 

(2.) — — Against 

lessee and surety*'] This was a suit by a lessor 
against a lessee and two other persons who had 
jointly guaranteed the payment of the rent by 
the lessee, for arrears of rent, by enforcement 
of lien expressly created by the sureties on 
their houses. The suit was brou^t in the 
Courtof the Munsif of Moradabad. The house 
of one of tlie sureties was not situate within the 
district of Moradabad. Held that the suit as 
against the lessee was cognizable by the Revenue 
and not by the Civil Courts and that this part of 
the claim which sought to enforce lien in res- 
pect of property situate out of the district must 
also be dismissed. But the suit should be de- 
creed against the other surety, 'Karim Bakhsh 
AND OTHERS V, BiTHUL DaS AND OTHERS. 

[11-132 

^3^ . — Against 

heir of tenant,] An occupancy tenant in 
possession who has accepted the occupancy 
holding is liable to be sued for arrears of rent 
not barred by limitation which accrued in the 
life-time of the person from whom the right of 
occupancy has devolved upon him. The suit 
above referred to is exclusively cognizable by 
a Court of Revenue. So held by the Full 
Bench, Mahmood, J. dissentiate. The follow- 
ing cases were referred to By Edge, C. J: 
Jyeperkasliv, Shew Purs had {H.-JV, F. S. B, 
A, Rep, 1864, VoL /, p> 230) ; Mata Been 
Doobey v. Ckundee Been Doobey ; P, H. 

C, Rep. 1874, p, 1 1 8) ; 'Mata Been v. Ckundee 
Been {N,-W .P. H. C. Rep. 1870, 45) ; Wazir 

Muhammad v. Amanat Kha?z {W» N, 1883, 
172) ; Bkikkan Khan v. Ratan Kuar (/. L. R.^ 
I All,^i ^12))’ Ahmad -ud'din Khan v, Majlis Rai^ 
AdX,R,ilSAlL^ By.Knox, J: Ashootosh 
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Chuckerbuttp^ v, Banee Madhub Mookerjei 
{Revenue, Civil and Criminal Reporter, Vol, 1, 
p, 26) ; Benod Behary Mookhopadkya v. Beer 
Naram Roy {zb . , p, 46) ; and Hossein All Beg 
V, Ashraf AH Beg {N.-W, P, S, D, A. Ref, 
1865, p, 221) By Mahmood, J : Gopal Pandey v, 
Parasatom Das (/. L, R,, 5 AIL, 121); Mahadeo 
Singh V. Bachii Singh (/. L, R,, 11 AIL, 224) ; 
Warzs Alt v. Muhammad Ismail (I, L, R„ 8 
AIL, 552 j and Ahmad^ud-dm Khan v. Majlis 
Rat (/. Z, R„ 5 AIL, 438). Lekhraj Singh 
Rai Singh and another. 

[Xii-i4a 

(4) — — — By and 

against hens of lessor and lesseel\ Held at 
suit by the heirs of the lessor of a village against 
the heir of the original lessee for arrears of rent 
due on the lease was not cognizable by the 
Revenue Courts. Tirbeni Sahai and another 
V Shaikh Husain and others. 

[III-S8 

(5) By assigne 

of land-holder l\ A suit by the person’ to whom 
a land-holder has assigned rents payable to him 
by tenants, for the recovery of the money so 
assigned, is a suit cognizable in the Civil Courts 
and not in the Revenue. Ganga Prasad v, 
Chandrawati and another. 

[IV-35e 

(fj) Land partly 

agricultural, partly not] Where under the 
same lease a large quantity of agricultural land 
in villages near Benares and small piece of land 
(apparently waste land) .in the city of Benares 
was let at one common rent, without any appor- 
tionment of such rent in the lease it was held 
that a suit on such lease for recovery of rent 
would lie in a Court of Revenue. The Maha- 
raja OF Benares v. Lachhmi Narain. 

[XIV-166 

(7) 

trees.] 

See a. 3, No. 2. 

(8^ Suit to set aside auc- 

tion-sale]. The respondent obtained an ex- 
parte decree against the appellant, in his capa- 
city as superintendent of a mosque for arrears of 
rent due from him in' that capacity, on account 
of the mosque. Certain trees belonging to the 
mosque were attached and sold in execution of 
that decree. The respondent applied to the 
Revenue Court which made the decree to have 
the case re-opened, but his application was re- 
fused. He thereupon brought the present suit in 
the Civil Court against the respondent, the de- 
cree-holder and against the auction purchaser of 
the trees, to set aside the auction-sale. The 
lower appellate Court' held that, inasmuch as 
the object of the suit was to obtain the cancel- 
ment of the decree for rent, and as the question 
whether the rent was payable was a question 
mot cognizable in the Civil Courts, the suit was 
■not cognizable in the Civil Courts,* and dismissed 
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ACT XII OF iSSl, s. m.—(coHiiHHed.) 
it. Held that the suit could not be entertained, 
and the lower appellate Court had properly 
recorded the grounds upon which it failed. 
Mumtaz Ali V, Ganga Jali. 

[1-55 

Suit for rent — Rent not deter- 

mhicd.\ Although a claim for rent is not proper- 
ly entcrtainableby a Rent Court unless sucli rent 
has been fixed by contract between the parties 
or has been assessed in ihe manner provided 
by the Revenue or Rent Act, nevertheless when 
such a claim comes before a District Judge in 
appeal, it is competent to him, though he might 
not decree the claim sud-nomine rent, to award 
to the plaintiff compensation for the use of 
his land by the defendant. Ranjit Singh 
Diwan Singh, 

[IX-175 

Brijbawan Singh and others v, Mehdi 
Ali and others. 

[VII-140 

See also 

Rai Kishen V. Harsarup. 

[III-20 

Dhyan Rai v. Thakur Rai. 

[11-138 

^10). — .] Held 

that no suit for arrears of rent can be main- 
tained against an exproprietary tenant until 
the rent rate on the land has been judicially 
determined by a competent Court {S. A. A’o. 914 
o/yg decided 071 the 2nd July^ iSSo) followed. 
lOKHU V, Alam Singh. 

[11-25 

Petition of Ram Prasad and others v, 
Dina Kuar. 

[11-121 

(11). — .] Held 

tb.at except where there has been an arrange- 
ment or agreement between the parties, a land- 
holder cannot sue his ex- proprietary tenant for 
rent until as a condition precedent, he or 
the tenant has obtained a determination of the 
amount thereof, either by application to the 
Settlement Officer under s. 14, or to the Revenue 
Court under cl. (/\ s. 95, of the Rent Act or it 
has been fixed by the Collector or Assistant 
Collector according to s. 190 of Act XIX of 1S73. 
A Revenue Court cannot entertain a suit for 
determination of the rate of rent but only on an 
application. Phulahra v, Jeolal Singh. 

[III-203 

Sheo Prasad zk Beni Singh. 

[XII- 56 

( 13 ). .] An 

application was made in the Revenue Court, 
under s. 95 (/) of the N,-W.-P. Rent Act (XII 61 


I ACT XII OF 1881 , s. 93 .~fco 7 ^t/nuedj 
I iSSj), by the purchaser of proprietary rights in 
i a 7}iahal.. for determination of the rent payable 
I by his vendors, \vho had become, under s. 7, 

; his exproprietary tenants in respect of the land 
i they had previously held as sir. The Revenue 
I Court.^by an order dated the iSth February, 

I 1SS4, fixed the rent at a particular sum, payable 
annually, after making the deduction ot four 
amias in the 7 'iipee required by s. 7 of the Rent 
Act. In May 1SS4, the purchaser sued the 
ex-proprietary tenants to recover from them 
arrears of rent at the sum so fixed, fur a period 
of three 3^ears prior to the Revenue Court s 
j order. Held, by the Full Bench, that the plain- 
tiff was entitled to recover arrears of rent for 
j the 3^ears in suit at the amount determined by 
I the Revenue Court’s order of the iSth February, 

{ 1SS4, subject to any question of limitation that 
I might arise. IMahadeo Prasad v, Mathura 

j AND OTHERS. 

i [VI -53 

j ( 13 ). ?,Held 

I that before a plaintiff can succeed in a suit to 
! recover arrears of rent, he must take proceed- 
! ings in the proper Court and have the rent 
I determined, Ishri Singh v. Lala Singh and 
i others. 

! [VII-165 

' (14). .3 This 

suit was brought to recover arrears of rent for 
i 1289 to 1292 Fasll. The plaintift prior to the 
• institution of this suit had treated the defendant 
j as a tresspasser, but by a decree of the Civil 
I Court the tenant right of the defendant was 
I established. No rent however was fixed until 
j March 1884 either by private contract or b^' the 
I Revenue Court. Held that the claim for rent 
J prior to the 1st July, 1S84, should be dismissed 
I and that due after it should be decreed. There 
I may be an implied contract on defendant’s part 
j to pay rent when he occupied the land, but this 
j Court cannot decree any amount as arrears due 
until the rent payable has been fixed by a com- 
petent Court and this Court is not competent to 
fix it. Radha Prasad Singh zj. Jugal Das. 

[VII-12 

a land holder wishes to get rent from a tenant 01 
his agricutural land he must, during the con- 
tinuance of the tenancy’, either come to an agree- 
ment with the tenant as t6 the rent to be paid 
or get the rent fixed by means of an application 
under Act XII of 18S1. If no rent ‘has been 
fixed, the land-holder cannot, after the deter- 
mination of the tenancy, sue his quo 7 ulam 
tenant in a Civil Court for damages for the 
use and occupation of the land. Rmi Prasad 
V. Dhia Kuar (L A. J? , 4 AIL, 515J, Radha 
Prasad S "I gh'^. Jugal Das {I, L. K., ig All.^ 
T85) and Dehz Singh v.Jha 7 i?io Kuar (/. L. i?., 
AIL, 2og) referred to. Brijbawan Singh 
y. Mehdi Ali {W* 1887,^. 140) and Razijit 
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Singh Diwan Singh {PV. JV, 1889,^. 175) 
t)vermled, Debi Singh v, Muhammad Ismail 
Khan. t 

[XVIII-38 

— Agreement to 

pay reni—Agent^l On the death of an ex-pro- 
prietary tenant, who had paid no rent for the 
holding to the up to the date of his 

death, the eldest of his three sons, one of whom 
was a minor, agreed to pay to the zemindar for 
the last half of 1286 Fasti Rs. 150-4 and for 1287 
jp£Z^‘//Rs. 309, on account of the land; and this 
arrangement was recorded by the paiwari in his 
diary. The zemindar sued the three brothers 
to recover the amount due under this agreement. 
The Court of first instance held that although 
the eldest brother was for all practical purposes 
the family manager, yet as he was not duly 
authorized by his brothers to make the arrange- 
ment on their behalf, the contract was binding 
upon himself alone. It decreed the claim against 
him but dismissed it against the other brothers. 
The lower appellate Court dismissed the suit 
totally. Held that the eldest brother was bound 
by the contract and the decree of the first Court 
should be restored. Lachman Singh v, Indar- 


( 17 ). Set oS] A 

Court of Revenue cannot entertain a claim to 
a set off unless such claim, if made the subject 
of a suit, would fall within its jurisdiction. Held 
that in a suit in a Court of Revenue by a lambar- 
dario recover rent t'ce defendant was not com- 
petent to 'pie ad as a .set off that certain arrears 
oi 7 nalikanawQ.xe dne to him by the plaintiff. 
Beni Madho v. Gaya Prasad. 

[XIII-168 

(IS) . Liability of f eprese 7 itaUve 

— Extent of i\ Held that the legal representaii\^es 
of a deceaised tenant at fixed rates who had 
died leaving the rent payable by him in arrears 
were liable for payment of such arrears to the 
extent of the assets of the tenant which had 
come into their hands, and that this liability 
was not affected by the question whether or not 
they took over the tenancy of the deceased 
themselves. Lekhraj S/ng/i v. Fai Singh (I, 
Z* R,, 14 Alt., 38 !) referred to. The Maha- 
raja of Benares v. Daljit Singh and others. 

[XVII-88 

( 19 ). Sub-proprietor--- Tenant,] 

E was one of tlie sub-proprietors of a certain 
village. He also held certain land in the village 
for which he paid rent directly to the chief pro- 
prietor. Both the rights of E were put up for 
sale in execution of a decree and purchased the 
former by F, and the latter by Z / brought ’this 
suit against F in the Revenue Court for rent in 
respect of the land purchased by him. Held 
that as as a sub-proprietor in the village had 
no right against himself as tenant of such land, 
there was no relation of landlord and tenant 


AOT XII OF 1881 , s. BS.-feontinued.J 
between / and F and the suit was not main- 
tainable. IsHRi Singh and another v. Rup 
Nath. 

[III-86 

(20) . — Tenant at fixed rate.] 

See s. 19. 

( 21 ) . 8 . 93 (h).—fnrisdie/ion~-Smt to eject--- 
Te^iant for waste.] A suit by a zamindar 
against a tenant for ejectment on the ground 
that the tenant had by planting certain trees 
on Ilfs holding committed acts inconsistent 
with the purposes for which the land w^as let, 
and for restoration of the land to its former 
condition is a suit cognizable exclusively by a 
Revenue Court. Gangadhar v. Zahurriya (Z Z. 
R., 8 All., 446) distinguished. Chet Ram v. 
Kokla. 

[XII -45 

(22) . Mortgage. ] 

A mortgage by an occupancy tenant under which 
the mortgagee gets possession of the occupancy 
holding is not an act detrimental to the land or 
inconsistent with the purpose for which the 
land was let within the meaning of s. 93, cl. (b) 
of the N.-W. P. Rent Act ; but it is ultra vires 
of the occupancy tenant according to section 
9 of the same Act. Where therefore the zemin- 
dars sued to eject the representatives of a mort- 
gagee in possession of an occupancy holding, 
held that the suit was in fact a suit for the eject- 
ment of a mere tresspasser and as such was 
cognizable by the Civil Courts. Debi Saran 
Lai Y. Debi Saran Upadhia (I.L. R., 6 AIL, 
378J approved. Madho Lal and another v. 
Sheo Prasad Misr and others, 

[X -162 

( 23 ) . Vend ee.] Held 

that a suit by a land-holder against the vendees 
of his occupancy tenant for their ejectment 
lay 111 the Civil Court as against a trespasser. 
JoKHU Ram and another v. Har Shankar. 
Prasad Singh and others. 

[VI -75 

(24) , Stib- lessee and his 

lessor.] Two occupancy tenants granted a zar-z- 
peshgi lease of their occupancy holding to one R 
L for a term of sixteen years, R L sublet the hold- 
ing for a term slightly less than his own. The sub- 
lessees made default in payment of rent. RL dis- 
trained their crops. Thereupon the original les- 
sors intervened claiming the crops as theirs. 
The question of the distraint having been deci- 
ded by the Court of Revenue against him, R L 
then brought a suit in a Civil Court asking for 
ejectment of both his lessors and his lessees and 
to be put into actual possession himself. Held 
that the plaintiff was precluded by reason of the 
lease granted by him the term of which had not 
expired from obtaining actual possession, unless 
the sub- lessees were ejected, w^hich could only 
be done through the Court of Revenue. But the 
plaintiff was entitled to a decree declaring his 
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title as sar-i-peskgi lessee and putting him into 
possession of the rents and profits of the holding 
as zar4-peshgi lessee, the decree for possession 
to be executed under s. 264, C* P. C. Sita Ram 
and others V. Ram Lal. 

[XVM62 

( 26 ). -Suit to contest order 

of ejectment. 1 An occupancy tenant, who had 
been ejected, under ss. 34 and 93 (b) of the 
North-Western Provinces Rent Act, on the 
ground that he had committed an act mentioned 
m those sections, ivhich rendered him Tiable 
to ejectment, sued in the Civil Court for a de- 
claration of his right of occupancy and to have the 
decree of the Revenue Court directing his eject- 
ment declared of no effect, on the ground that 
his act was not one of those Vendering him 
liable to ejectment, being another by local custom 
Held that the questions of the plaintiff s liability 
to ejectment on account of the act in question, 
being a matter the cognizance ot which was 
limited to the Revenue Courts and the decision 
of the Revenue Court against him having 
become final, the plaintiff’s suit was barred by 
s. 13 of the Civil Procedure Code. Raj Bahadur 
v. Birmha Singh, (/. L, R., 3 AIL, 85) distin- 
guished. Radha Prasad Singh v. Salik 
Rai. 

[III-IO 

(26) . .] A 

brought a suit for the ejectment of B under s. 93 
{b). The suit was decreed by the Revenue Court. 
B therefore brought this suit in the Civil Court 
•for a declaration that he occupied the land in 
question as orchard land with all the rights 
which an occupier of orchard land usually has. 

^Held that the Civil Courts had no jurisdiction 
to try the suit. Indarjit Singh v, Gur Pra- 
sad. 

[III -73 

(27) . 'Act detrimental to the land,'\ 

34, cl. (i) Nos, (i) to (8). 

(28) , s. 93 (e) — Ejectment of lessee, — Can- 
celment of leasej\ HeldthdX reading cl. (£■) of 
s. 93 of Act Xn of 1S81 in conjuction with ss. 34 
and 35 of the same Act. it is clear that no suit 
will lie for ejectment of a tenant by cancelment of 
his lease for non-payment of rent, but that when 
a decree for arrears of rent has been obtained 
the procedure mentioned in ss, 34 and 35 above 

, referred to must be followed. Rajbansi Kuar 
and another V, Pheku Misr. 

[11-191 

( 29 ) , s, 93 (co). — yurisdictiofi^Suit for the 
removal of trees from occupancy holding]. 
Held that a suit by a land-holder for the remo- 
val of certain trees planted by the defendants 
.upon land held by them as the plaintiffs occu- 
pancy tenants was cognizable by the Civil and 


j ACT XII OF 1881 , s. 93 continued,) 

not by the Revenue Court. Deodat TiwariV' 
Gopi Misr {W, 1882, p, 102) referred to* 

Gangadhar and another, V, Zahurriya and 

OTHER. 

[V1-21Q 

(30) {Act 

XVillof 1873.)] Held that a suit by the Zemin- 
dar against a tenant at fixed rates for the de- 
molition of a house erected on the occupancy 
holding and to have certain trees thereon re- 
moved was not cognizable by the Civil Courts. 
Deodat Tiwari v, Gopi Misr, 

[ 11-102 

Per contra 

Prosanno Mai Debi v, Mansa. 

4. [VI -243 

( 31 ) Demolition of well-^ Consentj] 

Where an occupancy tenant, apparently without 
the consent of his zemindar, constructed a pak* 
k'a well on his occupancy holding, held that 
the zemindar was not competent to sue for the 
demolition of the well, Raj Bahadur v, 
Birmha Singh (I, L: R., 3 AIL, 85) followed, 
Muhammad Raza Khan and another Dalip. 

[XII-IOS 

(34) - - S uit for damages -'-Vendee of 

occtipancy holdingX A, an occupancy tenant 
sold his holding to B and gave him possession. 
C, the land-holder, brought a suit for cancellation 
of the sale-deed and for recovery of pcsssession 
and he succeeded. He then brought another 
suit against B for damages for the period B 
was in possession under the sale-deed. Held 
that whatever his rights may be against A he 
could not sue B for damages. Banno Bibi v, 
Mathura Singh, 

[VI -72 

(35) — Measure of] 

A, an occupancy tenant, sold his tenure to B and 
put him in possession. C, the zemindar, brought 
a suit and obtained a decree against B for pos- 
session and mesne profits. Held that the mea- 
sure of damages in a case like this (against a 
tresspasser) is not what the zemindar might 
have received if the land were in the possession 
of the defendant, but what is the market value 
of the land for the purpose qf leasing. Matuk- 
DHARi Singh v, Ali Naqi and others. 

[VII -242 

( 34 ). s. 93 {^^Jurisdiction— Suit by sub- 
tenant to recover re7it paid to lesseei] A was the 
lessee from the proprietor of certain land. B, the 
tenant, and C, the sub-tenant or sMkmi, C in 
whose possession the land was paid Rs. 33-4-0 
as the rent for the land to A (the lessee) B (the 
tenant) afterwards sued C for this amount as 
rent due to him and obtained a decree. C then 
brought this suit against A and B to recover 
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the money he had paid to A (lessee). Held 
that the suit was cognizable bjr the Civil Court, 
It not being covered by s. 93- Kd) of the Rent 
Act because C was not a tenant within the 
meaning of s. 93, Rent Act, but a sub-tenant. 
Ganga and others V. Makhu Lal and an- 
other. 


LIV-35e 

(35). s. itY-Junsdiciion.'l The plaintiff 
attached and sold m execution of a decree 
certain trees which the auction purchaser in his 
turn re-transfered to the plaintiff for valuable 
consideration. Subsequently, the judgment- 
debtors having vacated the land on which the 
trees were situated, and another tenant being 
m possession of the land, the defendants! 
zanuHiUrs, purporting to act under Chapter III 
of the Rent Act, attached the trees, and, having 
brought them to sale, bought them in them- 
selves. The plaintiff then came into Court and 
sued for a declaration of his proprietary title to 
tlie trees alleging his ignorance of the pro- 
ceedmgs taken by the zamindars. Held that 
the plaintiff ivas entitled under the general 
Provisions of s. iiofthe Code of Civil Proce- 
dure to bnng a suit of the nature above describ- 
ed in a Civil Court and that such a suit was not 
or any other provision of 
Shankar Sahai z;. 

Din Dial and another, 


by a cc-sharer for money payable to him by 
another co-sharer for money paid by him for 
Uoyernment revenue as lambardar. where the 
plaintift IS at time of suit no longer lambardar, 
m cognizable m the Civil Courts and not in the 
Revenue Courts. In re petition of Ah Ah- 
mad V . Baldeo Singh and others. 

[1-46 

(37).- 


, ' I- Suit by heir of 

Imnbardan against transferee of co-sharerf] 
Held that a. suit against a co-sharer and the trans- 
ferees of his share for arrears of Government 
revenue which became due before such transfer 
the plaintifi claiming as a lambardar and as heir 
to the deceased lambardar during whose incum- 
in® arrears became due, was cognizable 

in principle laid down 

mBkikhan Khan n. Ratan Kuar^ (1. L R i 
^«., s 12) followed. Gauridat and another 
v . Wazir Muhammad Khan. 

[11-78 

w-rWr.] W sued B, C and Di^thT^vfnue 
Court for arrears of Government revenue paid 

by his^ father (a^ deceased lambardar) for the 
raht 01 1286 and /sharlfoi 1287, under s 
of ActXII of 1881. Tliev had fonSeriy sued 
same persons lor the Marl/ of laSS Fasll. C 
and I) were the auction puchasers of B's share. 


(38).- 


ACT XII OF 1881, s. confiuned.j 

They had purchased the share after the revenue 
for kharif 1286 FasU had become due and be- 

lor became 

due. The defendants pleaded that the suit 
was barred by s. 43, C. P. C. Held that the 
arrea^ of revenue for kharif 1286 was not due 
Irom C and Z>, and B could not be sued for the 
two latter years s. 43, C. R C. did not apply. 
Held further, that the suit was not cognisable 
by the Revenue Court, Wazir Muhammad 
Amanat Khan and others. 


- [III-I72 

(39.)_ — ^ lambardar 

against mortgagee of co-sharer:\ Where, a 
lafnbardar brought a suit for arrears of land 
revenue payable by the proprietors against seve- 
ral defendants ot whom some were co-sharers 
. inortgagees in possession, held 
that such suit was one of the nature contempla- 
ted by s, 93 {p of the North- Western Provinces 
Rent Act, and was cognizable by a Court 
of Revenue as against all the defendants. Lach- 
MAN Singh n. Ghasi and others. 

[XIII-6S 


(40).-- — - — Onus— Diligence.] In a suit by 
a lambardar^ agaisnt a co-sharer to re-cover 
the co-sharer’s portion of Government revenue 
paid by the lambardar, it lies upon the plain- 
tiff to show that he had in his capacity of 
la 7 nbardar^yi^xdis^dd\xQ diligence in the collec- 
tion of rents. Dharam Pal v, Madan Mohan* 

[XII-72 

(4t).- Suit against auction purchaser 

of co-sharer.] This was a suit by a lambardar 
against the auction purchaser of the zemindari 
interests of a co-sharer, for the arrears of revenue-, 
in respect of the years 1883 and 1884. It appears 
that the auction-sale held on the 27th November 
1882 was not confirmed in his favor until the 
iSthJune, 1S83. that under the circumstan- 
ces the plaintiff could not recover the arrears 
of revenue paid by the plaintiff for 18S3, but 
that he could recover the arrears for 1884. 
Khem Karan Singh v. Than Singh. 


[VIII-248 

(42). s. 83 Jurisdiction— Suit for rent 
^wrongfully received ij Held that having regard 
to s. II, C!, P, C., a suit for the recovery of certain 
sums of money as the plaintiffs’ share of rent 
alleged by them to have been wrongfully received 
by the defendants, their co-sharers, and in which 
the plaintiffs’ right to receive any portion of the 
rent claimed is denied by the defendants, is not 
barred from the cognizance of the Civil Courts by 
s. 93 (It) of Act XU of 1881. Mahadeo Singh 
AND OTHERS V. BaCHU SINGH AND OTHERS. 


(43).- 


^ i ^Suiton a quasi contract 

(Act XVIII of 1873}.] The plaint stated that on 
the 24th April, 1S77, the plaintiff had obtained a 
decree tor possession of a moiety of a village 
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called N and for mesne profits, such decree 
being affirmed by the lower appellate Court 
on the 13th May, 1878, and by the High Court 
on the 4th February, 1879 ; that by an order 
dated the 5th April, i88o, he had been awarded 
Hs. 253-7-7 as the mesne profits for 12S1-S3 Fasti 
(October 1873— September 1S79), that the defen- 
dant had wrongfully retained possession and 
made collections during 1284—1286 Fasti (Octo- 
ber 1876 -September 1879); that the plaintiff had 
obtained possession from the Court on the 14th 
June, 1878; and that he claimed Rs. 253-7-7, 
being the mesne profits for 1284— 1286’’/''^ j*//. 
Held that the suit was cognizable in a Court 
of Small Causes, as one of guasi contract, for 
money had and recei%’ed by the defendant for 
the use of the plaintiff, and that it did not fall 
within clause (/i) of s. 93 of the Rent Act, 1873. 
Ram Lal e/. Muttra Das. 

[ 1-109 

(43^ Suit for seitle 7 nent of ac- 

counts— Profits arising fr 07 n zammdari pro- 
perty?}^ A suit for settlement of accounts is not 
exempted from the jurisdiction of the Civil Court 
merely because some of the items which must be 
dealt with in that suit happen to be profits 
arising from zemindari property. Abidunnisa 
and another V, Jamal Ali, 

[XYII -205 

(44,) Stdt for profits— For 

period prior to plaintiff was recorded co- 
s/iareri] Held that a suit by a recorded co- 
sharer, to recover a share of profits of a fna/ialj 
under s. 93 (/i) Rent Act, for years previous to 
that he was recorded as a co-sharer, was not 
cognizable by the Revenue Courts. Shib 
* Singh v, Sita Ram and another, 

[III-8 

(45.) Py heirs 

of cosharer ?\ A and AT were the share-holders 
and B the lambardar and share-holder in a cer- 
tain village. X died on the 5th of January, 1SS7, 
and her share of such land, together with the sir 
land and her jewels and other moveable propert}’' 
devolved upon Y and others, but the property in 
suit however remained in the possession of B, 
Y died in January 187S, leaving A as heir. A 
brought the present suit against B on the srd 
January, 1880, for the profits of the ze^nhida^i 
state for the years September, 1876, to Septem- 
ber, 1879, and for the jewels and other moveable 
property, for possession of sir lands and for 
^ mesne profits. Held that the suit was cogni- 
zable by the Civil Courts and was not barred by 
time. Walayti Beg am v. Ashraf Khan and 
other. 

[ 1-56 

(4g .) Against 

heir of lambardar?] A suit by the heirs of a 
deceased co-sharer against the heirs of a de- 
ceased lambardar for money claimed as profits 


ACT XII OF 1881 , s. 93 
due to the deceased co-sharer by the deceased 
lambardar is a suit which is cognizable in the 
Civil Courts and hot the Revenue. Mata Been 
Doobey v. Cku?idee Dee?t Doobey (iV.- W\ P, C, 

Pep. 1874,^^. 118} ; Mata Been v. Chundee Been 
{X.-IV. P. H. C. Pep. 1870, 54); and Bhikhan 
KkanwRatan K 7 car{I.L.P., i All.^ 512) observed 
on by Stuart, C. J. Where a suit instituted 
in the Revenue Court is dismissed by the Court 
of first instance on the ground that it should 
have been instituted in the Civil Court, and the 
appellate Court affirms the decision of the &st 
Court, the appellate Court should, under s. 208 
of the N.-W. P. Rent Act, 18S1, remand the 
case to the Civil Court competent to entertain 
it for disposal on the merits. Ahmad-ud-dxn 
Khan and others v, Majlis Rai and other. 

[III -69 

( 47 ). By 

assig?iee of coshar'er?] There is no legal obiec- 
tion to a cosharer in a mahal assigning his share 
in the profits of such mahal to a stranger ; nor 
is there any legal objection to the assignee suing 
in a Civil Court to recover such profits. Cha- 
damfjti Lal v. Xisken Lal Weekly Notes 1S94, 
p. 17) approved. Bhagwan Das v. Bhajju 
Mal. 

[XIY -140 

( 48 .) Against 

heir of lambardar.] Held x\izXo\i the principles 
laid down in the High Court’s ruling in Lekfiraj 
V. Pai Singh and a 7 iother (/. L. P„ 14 AIL^ 381) 
a suit for profits under s. 93 of the Rent Act 
brought by a recorded co-sharer against the 
heirs of a deceased la 7 nbardar can be heard 
and determined only in a Court of Revenue, 
Kifayat Ullah Khan v. Ali Begam and 

OTHERS. 

[XIII-102 

(49) . A gams t 

lambardar— Siibs-titution of 7 za?nes.'] The death 
of a defendant in a suit under s, 93 {p) of Act. XII 
of 1881, does not, with reference to s. 112 A, 
oust the jurisdiction of the Revenue Courts to 
decide such suit. Jagan Nathx. SitalPershad 
(IV. N. 1884, p. 349) re-considered. Ram Charan 
V. Bhola. 

[VIII-6S 

Per canira 

Jagannath V. Sital Prasad. 

[IY -349 

( 50 ) . Against 

coskarer 7iQt a /a 77 ibardar{Acl. XVI I I of 1878.)] 
Held that there was not hing in the terms of s. 
93, cl. (h) of Act XVIII of 1S73 to warrant the 
conclusion that a suit for profits as described in 
that section could only be brought against a co- 
sharer who was also a lambafdar and against 
no other co-sharer, Durga Prasad v. Dip 
Singh. 


[ 1-27 
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^ Recorded co-sharer.l 

Held that m order to establish a right to sue 
under section 93 {/4 Act XII Gf 1S81, a person 
must be a recorded co-sharer at the time the 
profits tor which he sues were due. He need 
not be a recorded co-sharer at the time of the 
institution of the suit. Ghisa and others v, 
i>mdat Ah <md others (Board's selected deci- 
1883-84, page 19) overruled. Bhag- 
WAN Das V. Bhagwan Das. 

[XIII-1 

7 : -Mutation of names.] 

Held that where in a suit for profits, the plaintin 
died during the pendency of the suit ^d the 
name ot his son was brought on the record it 

was no ground for dismissing the suit that mu- 
tation of names had not been effected in favor 
ot the son. Jagannath v. Sital Prasad. 

[IV-348 

(53) — ^ Co-sharer— Possession.^ 

ff’ co-sharer of a certain mahal, sued 

BithelamSardar, for his share of the profits for 
1283 pleaded that A, though a recorded 

M-sharer, had never received any profits. The 
Revenue Court finding that A was*^not in pos- 
session dismissed the suit. Subsequently B 

belonged to him 
and that^ had no share in it. This suit was 
ground that if 5 was in 
require a declaratory decree 
and if he was not he ought to have sued for the 
same. After this/7 brought this suit agaSt J 

year 12KJS The suit was dismissed bv the 

Courts below. Held that in the suit brought by 
B against^ in the Civil Court it was conclusive^ 
ly found that was in possession and more- 
over she is admittedly a co-sharer within the 
meaning of s. 93. d. (h), of Act XII of 1881, and 
tterefore emitled to recover from the latnbardar 
her slwre of the profits. The suit must there- 
fore be decreed. Chakko Begum v. Aij^ 

[ 11-208 

( 61 ). 


Ti,'"'' j r “( — "Recorded co-sharer ”1 

The words recorded cosharers ” in clause (h) of 
s. 93 of Act No, XII of i88i do not me^n any p«- 

H ^®“rded as co-shm^L 
They mean persons who at the time of the suit 

co-sharers. but are rt 

corded as such. Ajddhia Prasad and another 
V, Nand Kishore and another. 

[XVI-87 

recordea,] The mere civfumstam^^of 
the names of the plaintiff and defenS belni 
recorded as co-sharers %vithout specif 
fication ot separate or fractional shares^wHl 
not bar a suit under s. 93 (/i) of the N w p 

Rent Act (XII of .881) n^r 'dLs the facWth^^ 
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parties being members of a joint Hindu familv 
prevent the plaintiff from maintaining such a 
frmad v. Dip Chand (W. JV 
27) and S/i 2 ^ Shankar Lai v. Banarsi 
f as (/. L. R, 7 AIL. 891) followed. Khusha/o 

V. KAM JL>AS. 

[IX-171 

(5fi).- 


that a co-sharer of a mahal whose share was 
recorded in “ shamilat"" with all the other 
pattzdars.hMi was nok^pecifically defined in the 
khewatm a fractional or separate form, was a 

recorded co-sharer,” within the meaning of 
s. 93 m of the N.-W, P. Rent Act(Xn of ilsih 
oHiB Shankar Lal Banarsi Das, 

[¥-287 

(52)..-- Negligmce’-^OnmLX 

In a suit under s. 93 (h) of Act XII of i88i by 
a recorded co-sharer against 2 , lambardar for 
s^^re of the profits in which the 
plaintiff seeks to make the defendant liable 
under s. 209, pot only for the profits which the 
latter has actually collected but for those which 
tnrough gross negligence or misconduct he has 
omitted to collect, the burden of proving such 
negligence or misconduct rests in the first in- 
stance on the plaintiff. Muhammad Inayat 
Husain v, Muhammad Karamat-ud-lah. 

[X-13i 

See also 

Dhanak Singh and others v. Chain Sukh. 

[¥I-1 

aJ^ther a'^’other 21. Udai Ram and. 

[VU-287 

Gueah V. Fateh Chand and another, 

[VI-32 

(S8).- 


The liability of a lamiardar^o^pay ^to^’a^^co 
sharer the profits which the latnbardar did not 
collect through gross negligence is a personal 
liability and cannot be enforced against the W 
bardars legal representative. Gulab v. 

Chand, (W. N. ,886, p. 32). Muradu™^ 
AND ANOTHER V. GhUEAM SaJJAD. 

[xvn-107 

this suit under s. 93 (hf%‘’‘thl ^eni°'^ict 
against £7, for profits of the years 1887-80, to 
which 17, claimed to set off certain sums which 
he had spent upon the funeral expenses of jJ/’f 
husband. Held that the set off could not be 
allowed. Muea Kuar v. Uefat Singh and 
others. 


[VI-172 
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( 60 ). — •^Accotmt'] This was 

a suit by the co-sharers against the laMda 7 'dar 
under -s. 93, cl. (/^), for the years 1291 and 1292 
FaslL The defendants contended that arrears 
realized during those years in respect of previ- 
ous years should not have been taken into ac- 
count for the purpose of ascertaining the exact 
amount of the plaintiff’s share of the profits. 
Held that the contention was without force. 
Nand Kishore V. Ram Ratan and others. 

[VII -250 

(gl). After the paynient of 

Government revenue.''^ S. 93 {k) of "the N.-W. 
P. Rent Act. (XU of 1S81) should be read as 
if the words “if any” were inserted after the 
words “ Government revenue.” Such cases 
as are recoverable as revenue probably come 
within the words “ after payment of the Govern- 
ment revenue,” Madsoodan Das v, Raghu- 
nath Das, 

[IX -10 

(g2) , “ Recorded shared] 

Held that in s. 93 (Ji) the term “recorded share ^ 
means the share represented in annas of a 
rupee or biswas of a bigha shown in the 
khewat as the measure of the recorded co- 
sharer’s interest in the paiti. Roodur Singh v. 
Loch AN Singh. 

[XII -45 

(g3), ^Agreement not to sue 

{Act XV Hi of 1873.)] This was a suit by the 
recorded co-sharers of a certain estate against 
certain persons who acted as lambardar in res- 
pect thereof for their share of the profits for 
1284 and 1285 Fasli^ The parties were also 
partners in business The suit was defended on 
the ground that by an agreement the father of 
the defendants and the |3laintifts mutually cove- 
nanted to set up an idol in a certain temple in a 
certain village, and to build a “ kunf at 
Mathura and that “ until these two works 
should be completed, no partition should take 
place between them, but the property should ‘ 
be held, and the business of the firm be carried 
on, jointly, and that, when from the profits of 
the property or from money realized from the 
collection of debts due to the firm, the works 
should be completed, then either party should 
be competent to claim partition. Held that 
whether valid or invalid the agreement could 
not be pleaded in bar of the suit in the Revenue 
Court. Daya Ram and another v, Fateh Ram 

AND OTHERS, 

[ 1-107 

' ( 64 ). s* 93 (I) — yunsdiciion-^Muafi holding^ 

Held that a suit brought by one sharer in a 
muafi holding against another sharer in that 
holding to recover his share of the revenue 
payable to the muafidar by the zamindars 
does not lie under s. 93, cl, (/) of the Rent Act. 
Abdul Karim v* Fazal Azim. 

[XIII -102 


ACT XII OF 1881 , 

( 65 ). s. 93 ()s)^yu?'isdictionl\ HeldtlidXd. 
suit by a co-shater in a patti against another co- 
share in the same' the patti being jointly 
assessed, for money paid by the former as Go- 
vernment revenue payable by the latter was not 
cognizable in the Revenue Courts but in the 
Civil Courts. Data Ram v, Sikhram and 
OTHERS. 

[ 1-59 

( 1 ). s. 94 . — Suit for ejechnent— Tenant — 
Cazise of action (Act XVI H of 1873).] This was 
a suit for ejectment of an occupancy tenant for 
having executed on the 20th J uly, 1878, a mortgage 
of his holding. Defendant/ among other pleas, 
pleaded limitation as provided for in s. 94 of the 
Rent Act, Held that the date of the mortgage 
was not necessarily identical with the day on 
which the plaintiffs right to sue accrued in the 
sense of s. 94. It should be ascertained when 
plaintift had notice of the mortgage. Wajiha 
Bibi Sukhraj Singh, 

[II -2 

^2 ) . Tenazit-^ Mort- 

gagee.] The plaintiff, a zemindar^ sued one 
ishri, an occupancy tenant, for ejectment, and 
to that suit one G D, 9. mortgagee of the occu- 
pancy holding who had obtained a foreclosure 
decree against the occupancy tenant, got himself 
made a party defendant. The pleadings, how- 
ever, were not amended and the suit proceeded to 
appeal before the District Judge. Held that 
under the above circumstances the suit a 
against G D, the intervening defendant, was of 
a civil nature and therefore subject to’ the ordi- 
nary rules of limitation as laid down in the In- 
dian Limitation Act, and not to the special limi- 
tation prescribed by s. 94 of Act XI I of 1881. 
Si Kishun V. Ishri and another. 


[XII -73 

( 3 ). Mozl- 

gagee.] Held that a suit by the zammdar to 
eject the representative of a mortgagee in 
possession of an occupancy holding being in fact 
a suit for the ejectment of a mere trespasser, the 
mortgage being illegal, was cognizable by the 
Civil Courts and the rules of limitation appro- 
priate to civil suits were to be applied thereto. 
Debt SaranLal v. Debt Saran tfpadkia (/. £. 
R., 6 Alf 378,) approved. Madho Lal and 
another V. Sheo Prasap Misr and others. 

[X -162 


— Suit U7tder s. 93 (g)---Cause ofac- 

lion, {ActXVni of 1873).] A sued ^ for arrears 
of revenue under s. 93 {£) of Act XVIII of 1873. 
Hsia that under s. 94 of the Rent Act, htmtation 
began to run from the day on which the revenue 
became due and not from the day on which A 
paid the revenue. Chitar Mal v. Kukdan 
Singh and others, 

[ 11-114 
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(5). Suit far profits.] B P and others, 

the recorded co-sharers of certain estate, 
sued R and others, the heirs of one P S d. de- 
ceased lambm'dar and co-sharer, for their share 
of the profits for 1284-1286 The defence 

was that B P and others, though recorded co- 
sharers. had never received a share of the pro- 
fits, It appeared that the estate was originally 
ovrned by /* 5 and N R. On his death, N R 
was succeeded by his son S R and other heirs, 
but these other heirs, from some of whom B P 
and others derive their title, never received any 
profits, nor did B P and others ever receive any 
thing after their purchase. P S and N R and 
after the death of the latter his son .S' R^ had 
always divided the shares equally between them 
and had done so for more than fifteen years. 
As late as the year 1878, S R obtained a decree 
against P 5 for half the profits for 1282-1284 
Fa^lu B P and others did not intervene. Held 
that under the circumstances the suit oh B P 
and others for profits had properly been dis- 
missed as barred by limitation. Rup Ram and 
OTHERS V. Badri Prasad and others. 

[1-107 

({;.) — j Xjie mere 

circumstance that a co-sharer’s name is recorded 
in the revenue papers will not prevent a suit by 
him for his share of profits being barred by 
limitation if in fact he has received no profits 
for more than twelve years prior to such suit. 
Mahsood AH Khan v. Ghazeeooddeen (N.-W. 
P. H. a Rep, 1868, f. tsS), and Tulski SHtgh 
V. Lachman Singh {W, N. iS8t,p, 20) followed. 
Muh AHMAD Husain 2/. Badri Prasad, 


[XT-88 

(7,) ^ recorded co- 

sharer against lambardar.] The period of limi- 
tation applicable to a suit under s. 93, cl, (h) of 
Act XII of 1881, by a recorded co-sharer against 
the lambardar for recovery of his recorded share 
in the profits of the village is three years, 
Dahee Been v. Doorga Prasad (N,-W. P, H, C. 
Rep. \%i\,p. 49; and Baldeo v. Ra^zft {Weekly 
Notes 1886, p. i44j followed, Roodur Singh v, 
Lochan Singh. 


[XII-45 


(S.)- 




of action {Act XVIII <5/1873).] Held tl 
where by agreement or custom there is no di 
fixed for the payment of profits by a lambara 
to a CO -sharer, the share of a co- sharer becom 
due for the purposes of limitation on the h 
the agricultural year as fixed by Ai 
XVIII and XiX of 1S73, that is to say, the 3c 
of June, and not on the day on which revenue 
payable to the Government. Bhikhan Kh 
X Ratan Kuar, (/. L. R., , All., 512) followe 
Durga Prasad v, Cheta and others. 


[1-71 


ACT XII OF 1881, s. Q4:.-( continued.) 

( 9 .) -\Held 

folic wing the Full Bench ruling in Bhikhan 
Khan v. Ratan Kuar { L L, R., i AIL, 512 J that 
the share of a co-sharer of the profits of his 
mahal does not necessarily become “ due ” 
within the meaning of s. 94 of Act XVIII of 1S73, 
the moment the fund from which it is eventually 
payable may have been realized, but becomes 
“due” to him as soon as, after the payment 
of Government revenue and village expenses, 
there is a divisible surplus in the hands of the 
Collector, unless by agreement or custom a 
special date is fixed for taking the accounts and 
dividing the profits, in which case any divisible 
surplus which may have accrued due prior to 
that date is due on that date. Brij Eatah Das 
AND ANOTHER SHEO SHANKAR. 

[I~l&3 

( 10 ) , — ^ Far settlement ofac^ 

counts.] With reference to the periods of limi- 
tation perscribed by s. 94 of Act No, XII of 1881, 
a suit for a share of the profits of a mahal does 
not become a suit for a settlement of accounts 
because in order that a Court may give the 
plaintiff a decree it is necessaiy for the- Court 
to settle disputed items of credit or debit : but 
where the main object of the suit is to obtain a 
settlement of accounts between the plaintiff, 
recorded co-sharer, and the lambardary or 
between such plaintifi, and one or more all of the 
co-sharers in the village, although the ulterior 
object of obtaining such statement of accounts 
may be that the plaintiff may obtain a decree 
for a share, if any, of the profits due to him, then 
the suit must be regarded as a suit for a settle- 
ment of accounts to which a period of one year’s 
limitation applies. Rohan and. another v. 
Jaw ALA Prasad, 

[XIT-IIS'" 

(11) . .] Where 

one collecting co-sharer in a znahal sued other 
collecting co-sharers, not being lambardars of 
the mahal for a refund of profits w^hich the 
plaintiff alleged the defendants to have collect- 
ed over and above the shares which they 
were entitled to collect. Held by Tyrell and 
Knox J. J., that this was not a suit by a record- 
ed co-sharer for a recorded share of the 
profits of a mahal within the meaning of the 
former portion of s. 93, cl. {h) of Act No. XII of 
1881, but was a suit for a settlement of accounts 
within the meaning of the latter portion of the 
same clause ; and that, such being the case the 
period of limitation applicable was that prescrib- , 
ed by the third paragraph of section 94 of the 
abovementioned Act. Dabee Been v. Doorga 
Pershad (3 N,-W. P% H, C* Rep, 49) referred to 
by Tyrell, J. 

Per Burkitt, J. contra - “ The suit ” 

“maybe considered to be a suit for profits with- 
in meaning of the opening words of s. 93 {ft") of 
the Rent Act, and cannot be considered to be a 
suit for a settlement of accounts within the 
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tfcieaning of the concluding words of that clause.” 
Durga Prasad v. Dip Ckand {Weekly Notes 
iSSSjj?). 27 ) Kushalo x, Ramd as {Weekly Notes 
\%Z%p, 171 ) Dabee Dee7i v. Doorga Pershad (3 
N.~W. P, H, C. Rep.i 49) referred to. IKDO v. 
Indo and another* 

[XIII-214 

( 12 ). ^,Held 

that a suit for settlement of accounts against the 
collecting co-sharers, based on a balance sheet 
prepared and produced by the defendants, could 
not be successfully defended by their asserting 
that some of the items entered on the balance 
sheet were for years previous to that for which 
they were entered, and therefore barred by time. 
Baldeo and others V, Ranjit and others, 

[VI-144 

(]) s. 95 (a) “-yurisdictionSuit to estab- 
lish lease.l Held that a suit to establish a 
lease granted by the defendant was cognizable 
by the Civil Courts. Chait Ram v. HiRa, 

[1-54 

( 2 ). — Suit to establish 

deed of 7 ‘ellnquish?nenti] K sold his proprietary 
rights in a mauza to B. Six weeks afterwards, 
A: executed a deed by which he relinquished in 
favor of B his rights as an exproprietary tenant 
in his sir land. Sometime after, K distrained 
the crops grown on the sir land by certain sub- 
tenants who, K alleged, held the land from him. 
B objected to the distraint. The Collector de- 
cided on appeal, that the deed of relinquishment 
was invalid and that therefore the distraint 
was lawfully made. Thereon B brought this 
% suit in the Civil Court praying that his posses- 
sion of the land should be maintained as a 
khud kasht holding, that the deed of relinquish- 
ment should be established and that the decree 
of the Collector should be set aside. Held that 
the suit was not cognizable by the Civil Courts. 
Jndar Se?t v. Naubat Singh (/. A, R,, 7 AIL, 
847) referred to. Baldeo v. Kundan and an- 
other, 

[XIII-27 

f 3 ) . Suit for decla- 

ration that a certain kahuliyat is a forgery 
This was a suit in the Civil Court by a tenant for 
a declaration that a kabtdiyat was a forgery. 
Held that the suit was cognizable hy Civil 
. Court. JAGRUP AND ANOTHER V. GAYA PRASAD 
AND OTHERS. 

[IV- 6 . 

( 4 ) , — "" T hat 

defendant is not tenant— Submerged land,] A, 
the zemindar of a certain village, sued B (an 
occupancy tenant, to set aside an order made 
under s, 530 of the Criminal Procedure Code, de- 
claring B to be in possession of certain land, 
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which had re-appeared from the Ganges, and to 
have it declared that he was in proprietary pos- 
session of the land?. A based the claim on the alle- 
gation that by ancient custom, the tenant of the 
land did not pay rent for it while it was sub- 
merged and when it re-appeared, the zemindar 
became entitled to possession of it, the tenant's 
right abating. Held that even if the custom 
and the non-payment of rent was proved it 
would not be sufficient, for the custom could 
not override the express provision of the 
Rent Act, Held further that the suit was not 
cognizable by the Civil Courts looking to the 
provisions of s. 95 of Rent Act. Kirpal Rai, 
AND OTHERS V, RaDHA PrASAD SiNGH. 

[m-14 

, ( 5 ). .] Plain- 

tiff let certain land to B for cultivation. Subse- 
quently plaintiff lessee caused a notice of eject- 
ment to be served on the defendant. Defendant 
contested the notice on the ground that he was an 
occupancy tenant and this objection was allowed 
by the Revenue Courts. Plaintiff has thereupon 
brought this suit for possession of the land and 
for a declaration that defendant had no right to 
the land. Held that as the plaintiff admitted that 
the defendant was a tenant and as the only ques- 
tion before the Court actually w^as what was 
the nature of the defendant’s tenancy the suit 
%vas not cognizable by the Civil Courts under 
section 95 of Act XII of 1881 and the claim for 
possession which was in different words a suit 
for ejectment was much the less cognizable. 
Maharaja of Benares v, Angan Lunia* 

llV-275 

(6) ,- That 

plaintiff is tenant.] A suit in which the plaintiff 
claims, as the tenant of land, that he may be de- 
clared to be the tenant, and that the defendant, 
the land-holder, may be restrained from inter- 
fering with his right to the land as a tenant, and 
in which the defendant denies the relation be- 
tween him and the plaintiff of land-holder and 
tenant, is not a suit w’hich is exclusively cog- 
nizable in the Revenue Court. Sheodisht 
Narain Singh and another v. Rameshar 
Dayal and another. 

[IV-323 

( 7 ) . That 

plaintiff is occupa?icy tenant.] Held that a 
suit for a declaration thaf plaintiff is a tenant 
with a right of occupancy, and for possession, 
against defendant who denies the tenancy and 
has ejected the plaintiff as tresspasser xvill 
be in the Civil Court. Mahbal Singh v. Nan- 
dan Singh and another, 

[V -49 

( 3 ) ^ That 

defe7idani is not ie7tanfs heiri] One N was an 
occupancy tenant. On his death iris widow J, 
continued in occupation of the holding. After the 
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the death of y, one 5 , alleging herself to be the 
daughter of N and f, applied in the Revenue 
Court to have her name entefed in the village 
papers as occupancy tenant of N^s holding m 
succession to him. The memindars were made 
parties to this proceeding. The Court of Revenue 
decided in favor of the applicant 5 , and the zemin 
dars appeal was dismissed. Held that no suit 
would lie in a Civil Court on the part of the zemiu'- 
dar for a declaration that they and not S were 
entitled by possession of the occupancy holding 
in question, and that it should be declared that 
S was not the daughter of N. Subarni and 

ANOTHER V. BHAGWAN KhaN AND OTHERS. 

[xirii-i 

( 9 ) . .] A 

brought this suit in the Civil Court to eject B 
from certain land on the allegation that he was 
a mere tresspasser. On the other hand B stated 
that he was a relative of C (who was admitted- 
ly the occupancy tenant of the land) and had 
cultivated the land jointly with him. Held that 
the suit was cognizable by the Civil Court. 
Data Ram v, Udai Singh and another, 

[VII-298 

(10) . That 

defendant is sub-tenantl\ The plaintiffs, alleging 
that they were the occupancy tenants of certain 
land, that they had sub-let its cultivation to the 
defendant, and that the defendant had denied 
their title and set up a claim to be the tenant- 
in-chief under the zemindar^ sued in the Civil 
Court to establish the right they claimed to the 
land and for possession of the land. Held^ that 
the cognizance of the suit in the Civil Court was 
not barred by ss. 93 and 95 of the N.-W. P. Rent 
Act Ribban and another V. Partab Singh. 

[III-222 

Lalu and another V. Sadiya. 

[11-62 

Paeat Kuari and others V. Bhinak Kuari 

[1-26 

(11) That 

plaintiffs tenant at fixed ratesl\ Held that a 
suit for a declaration that the plaintiffs were te- 
nants at fixed rates and not occupancy tenants 
was not cognizable in the Civil Court. Sadik 
AlI and others. V, ^-.lAKAT ALI AND OTHERS. 

[Vn-214 

Baldeo Sahai V, Bhola Nath and others 

[11-98 

(12) . That 

plaintiff ts intermediate holden} Persons to 
whom S.4 of Act No. XII of 1S81 is applicable are 
not outside the provisions of that Act, but are 
tenants within the definition of the term contain- 
ed in the Act. Heldj therefore, that a suit brought 
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by such persons against their zemindars for a 
declaration that an entry in the recent settle- 
ment that the plaintiffs were tenants at fixed 
rates instead of inferior proprietors would not 
lie in a Civil Court. Jai Gopal and others 
V Radha Prasad Singh and others, 

[Xiy -81 

(13) — — 2 hat 

defendant is tenant at will,] A suit for a declara- 
tion that the plaintiffs are the proprietors of a 
villagd, and the defendants are tenants there- 
of, at the will of the plaintiffs, and liable to have 
the rent enhanced at the will of the plaintiffs, 
is, as regards the claim for a declaration of 
right, cognizable in the Civil Courts, but not as 
regards the other claims, such claims raising 
questions under s. 95 (a) and (/), N.-W.-P. Rent 
Act, 1881, exclusively cognizable in the Re- 
venue Court. Antuaand others v, Ghulam 
Muhammad and others. 

[III-2S9 

(14J —That land 

was plaintijffs sir.] The defendants were admit- 
tedly tenants of the plaintiffs. Before the pre- 
sent suit was brought a final decision of tlie 
Revenue Courts had been obtained to the effect 
that they were occupancy tenants of the plain- 
tiffs. The prayer in the plaint in the suit was as 
follows That a declaratory decree be passed 
in plaintiffs favor and against the defendants in 
respect of 17 bighas i biswa 13 dhurs of sir 
land as per numbers given below, situated in 
/^/«/^(3!Unjiar,pargana Garh, valued at Rs. 2,135 
and it be declared that the land claimed is the 
plaintiffs sir^ that the defendant’s allegation and 
adverse possession set up by them in respect of ^ 
the said land be held as null and void, and that 
the whole of the Court costs be allowed. That 
the judgment of the Revenue Court, so far as it 
is injurious to the plaintiff s rights be declared 
as set aside and of no effect. That it should also 
be decided, mat the defendant’s possession is as 
sub-tenant’s {asami shikmi) unde'r^ settlement 
for a short period whicli in no way iaJ%iously 
affects our sir land.” The Court of first in- 
stance (the Subordinate Judge) dismissed the 
plaintiffs suit ; but on appeal the District Judge 
reversed the finding of the Subordinate Judge. 
The defendants then appealed to the High 
Court and the case came before the Chief 
Justice and Brodhurst, J., by whom it was 
referred, on the question of jurisdiction, to the 
Full Bench, Before the Full Bench the case - 
was argued on the sole point of whether the suit 
was maintainable in a Civil Court as a suit 
for a declaration that the land in question was 
the plaintiffs sir^ the other prayers in the plaint 
being withdrawn. Held by the Full Bench that 
the Court had no jurisdiction to hear the appeal; 
the cognizance ot such a suit by a Civil Court 
being barred by section 95^ cl of Act XII of 
iSS’i. 
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Straight, J. — The suit might also be con- 
sidered as one to set aside orders passed by a 
Settlement Officer, and as such, the cognizance 
thereof by a Civil Court was barred by section 
241 of Act XIX of 1873. 

Per Mahmood, J, — Section 42 of Act I of | 
1877 would also be a bar to the cognizance of the j 
suit. Mahesh Rai and others zf, Chander •: 
Rai and others. j 

[X -236 I 

SaKINA BiEI and OrHERS Zf, SWARATH RaI. 

[Xlll-li 

( 15 ), .] The 

plaintiffs sued in the Muiisifs Court for a decla- 
ration that certain land was their sir denying 
that any relation of landlord and tenant subsist- 
ed as between themselves and the defendants : — 
Held that such a suit was within the cognizance 
of a Civil Court. Makes k Rai v. Chandar Rai 
(/. Z. i?., 13 AIL, 17 S, C., JV, iV. 1890. p* 235) 
distinguished. Moti Singh and others v. 
Ram Kishn Singh and others. 

[XII -46 

^6). .1 A 

:samindar claimed a declaration that certain land 
was his sirt and that the defendants were in 
possession thereof as his lessees. The defen- 
dants resisted the claim on the ground that they 
were tenants of the land at fixed rates, and not 
lessees of it as the plaintiff’s sir. Held that the 
suit raised the question whether the land was 
siri in respect of which no occupancy rights 
could be created except by contract, and whe- 
ther the defendants were the plaintiff’s lessees, 
^11 d that this was a question purely of contract, 
and on which was cognizable in the Civil 
Courts. Kauleshar Panday v. Girdhari 
Singh and another. 

[V- 3 i 

That plain- 
tiff and not defe^tdant is tenant i?i chief. 1 
Some land was leased to the plaintiff by the 
zamindar and the plaintiffs put in the defen- 
dants as their shikmis. Subsequently plaintiff 
sought to eject the defendant in the Revenue 
Courts, but his suit was dismissed on the finding 
that the defendants were the tenants of the 
zamindars, i. tenants in chief. The plaintiff 
has now sued to have it declared that he is 
tenant in chief. Two main points are urged on 
•behalf of the defence, (i) that the decision of the 
Revenue Courts being final on the point it is 
res judicata^ (ii) a suit for the ejectment of a 
tenant does not lie in the Civil Court. Held that 
neither contention liad any force. The ques- 
tion before the Revenue. Court was not as to the 
class of tenant but whether they were tenants 
at all, which being a question of title was not 
within the jurisdiction of the Revenue Court. 
Secondly the defendant has by his own act, 

26 


ACT XII OF I8SI, s. 95 i&).---fcontiMuedJ 
made himself a trespasser and can no longer be 
regarded as a tenant. The Civil Courts are there= 
fore competent to -liject him. Argan Zf. Rattan , 

[VI-122 

See also 

Birbul and another v. TiKA Ham. 

[I-i 03 

( 18 ). That plaintiff and 

not defmdant is tenant at fixed ratel\ The 
piaintins sued in a Civil Court alleging that they 
were tenants at fixed rates of a cultivatory hold- 
ing and that at the settlement the Settlement 
Officer had entered the defendants in the village 
papers as the tenants at fixed rates and the 
plaintiffs merely as mortgagees, and they asked 
for a decree for maintenance of possession 
“ invalidating the proceedings of filling of the 
columns at the recent settlement.” Held by the 
Full Bench (Banerji, J. duHtante) that the suit 
so framed was not within the cognizance of a 
Civil Court. AjUDHiA Rai and another v. 
Parmeshar Rai and others, 

[Xiri-8S 

( 19 ) . Of right to posses- 

sion as iena^it at fixed rate.^ A plaintiff brought 
his suit in a Civil Court asking for a declaration of 
his right to the possession ot certain lands as a 
tenant at fixed rates, or in the alternative for pos- 
session, alleging that the lands were the property 
of a joint Hindu family, of which he was % mem- 
ber. that the family still remained joint, and 
that he was entitled as a member of such joint 
Hindu family to a one-third undivided share in 
this ancestral property. Held that the Civil 
Court was competent to give the plaintiff a 
decree declaring that he was a member of the 
joint Hindu family, that the family still remained 
joint, that the property in dispute was ances- 
tral and had not been partitioned, and that the 
plaintiff was entitled to a one-third undivided 
share. Brij Bhukhan v. Durga Dat and 
OTHERS. 

[XVin -41 

(20) . Suit for possession 

on expiration of lease?. This was a suit 
brought by A in the Civir Court for possession 
of certain land. He had br<?ught a similar suit 
therefor which was dismissed on the ground 
that the defendant held the land under an 
unexpired lease. He applied in the Revenue 
Court for ejectment of the defendant. ^ The 
Revenue Court dismissed the application hold- 
ing that the defendant was an occupancy tenant. 
The term of the lease having expired plaintiff 
brought the present suit. Held that the^ suit 
was not cognizable by the Civil Courts. Wazir 
Ali V, Daushah, 

[ 1 II- 12 I 
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(21) . Suit to avoid reve- 

nue proceed mgs and for a 7 t i 7 ipmctio 7 ii\ A 
and B co-sharers in a cen^ain 7 }iahal jointly 
owned a certain field situated therein which 
was held by a tenant C. The purchaser of the 
rights and interest of A and B in the field ap- 
p^Iied without their consent, under s. 36 of the 
Kent Act, for the tenant’s ejectment. A and B 
thereupon brought this suit in the Civil Court 
{di) for a declaration that they were joint pro- 
prietors of the field (^) for the issue of an injunc- 
tion to C not to proceed to eject the tenant (^r) 
to have the revenue proceedings declared ineffec- 
tual. After the suit was instituted the tenant 
was ejected by the Revenue Court. Held that 
the suit was maintainable in the Civil Courts. 
That reliefs {d) and if) should be decreed, as 
to relief {p) as the plaintiffs had not amended 
their plaint so as to meet the altered circumstan- 
ces it could not be decreed. Kodai Rai and 
ANOTHER SHEO BaRT RaI, 

[IIITIO 

(22) . %{Q).--yurisdictio 7 t--^S 7 df for ass ess- 
7 ne 7 tt of re 7 it by Gover 7 Z 77 ienti\ Certain ground 
situate within'* the limits of a cantonment was 
granted for building purposes by the military 
authorities to the appellant in 1802, In June, 
1873, such cantonment was abandoned and the 
ground comprised therein was made over to 
the Collector of the district in which it was situ- 
ate, The Government subsequently sued the 
appellant claiming among other reliefs that the 
appellant should be directed to pay rent for 
such ground and the alluvial accretions to such 
ground'^and that if she refused to pay the rents 
fixed she might be ejected and the Government 
put in possession. Held that the Civil Courts 
had no jurisdiction in the matter of assessing 
rent on such alluvial accretions which were out- 
side the original grant. Paterson v. The sec- 
retary OF State for India. 

[1-45 

( 23 ) . Resu 7 nptio 7 t of 7 ‘eni- 

free granisi] A suit was brought for the eject- 
ment of the defendant from certain land, on the 
allegation that it was rent-paying land which 
had been granted to the defendant’s vendor by 
the plaintil’s father free from payment of any 
rent, on condition that he should perform certain 
services as a mimic, and that these services 
were discontinued Jby the defendant’s vendor. 
The plaintiff endeavoured to resume the land 
in the Revenue Court as a rent free grant under 
s. 30 of the N.-W. P. Rent Act (XII of 1881) but 
the application was rejected. In answer to the 
suit the defendant pleaded that it was not cog- 
nizable by the Civil Court. Held by Oldfield, 
J., (Mahmood, J., dissenting) that the suit could 
not be held to be one to resume a rent-free grant 
inasmuch as there was no rent-free grant at all 
in the sense of s. 30 of the Rent Act, and that 
the Civil Court therefore had jurisdiction to 
entertain the suit, 
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Heldhy Mahmood, J., that the land constituted 
a rent-free grant, that the claim was one for the 
resumption of such grant or subjecting it to 
assessment to rent, and that under these circum- 
stances the suit was not cognizable by the Civil 
Court. Pu7‘a7t Mai v. Pada77ia (L A, 7 ?., 2 
AlL,y^2)i Tika Ram v. Khudayar Khan (/, 
L, R.i 7 All.f 120) 3.nd Forbes V, Mir Mu ham^ 
77tad Taki ( 13 Moo. /. A.^ 438) referred to. 
Waris Ali V, Muhammad Ismail and others. 

[VI -221 

(240 .] A 

ze^nmdarhxciw^X. a suit to recover possession ot 
certain land in the village, which was held 
by the defendants rent-free, in consideration of 
rendering services as kherapaties^ on the ground 
that he was entitled as ze 77 imdar to dispense 
with their services, and that therefore they no 
longer possessed any right to hold the land* 
The claim was resisted by the kherapaties 
on the ground that for many years they had 
been in possession of the land as 77 iuafi- holders. 
Held that the dispute so raised was a matter 
which could form the subject of an application 
to resume a rent-free grant within the meaning 
of s. 30 of the N.-W. P. Rent Act (XII of 1881), 
and that the cognizance of the suit by the 
Civil Court was thefore barred by clause (c) of 
s.95 of that Act, and that, for similar reasons, 
the Civil Court, under clause {h) of s. 241 of 
the N. W.-P. Land Revenue Act (XIX of 1873) 
could not exercise jurisdiction over the matter 
of the suit. Tikaram and others v. Khuda- 
yar Khan. 

[IV -331 

(cr,.) ^lA 

ze 77 ii 7 idar applied to the Revenue Court under^ 
section 30 of the North-Western Provinces Rent^ 
Act, and obtained an order for the resumption 
of certain plots of land, on the finding that 
they were resumable rent-free grants. The 
occupiers of the land were ejected, and the 
zeifimdar ehtdmed. possession. Subsequently the 
occupiers brought a suit in the Civil Court to 
obtain a declaration that they held the plots 
in question, under a licence from the zez^imaafs 
predecessor in title as orchard land, without 
payment of any rent or other allowance to the 
landlord and that they were entitled to retain 
the land on this footing, so long as it should, 
continue to be occupied with trees. They 
sought to recover possession of the soil and 
timber, asking also for “ a determination of the 
nature of their tenure” therein. Held that the 
cognizance of the suit by the Civil Court was 
not barred by the provisions of section 13 of the 
Code of Civil Procedure inasmuch as the juris- 
diction of the Civil Court to entertain it ^vas 
not ousted by section 95 of the Rent Act., since 
the “matter” presented by the plaintiffs was 
not one “ on which an application of the na- 
ture mentioned in that section ” could by them 
have been made to a Court of Revenue clauses : 
(d) {c) and (;/) of the section not being 
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applicable to the case. Ajudhia Prasad v. 
Sheodin and another. 

[IV-75 

( 26 . j Restmie^AcUial dispossession ^ ] 

See s. 30, No. (i.) 

( 21 ,) Btirdefi of proof .1 

See s. 30 No. {3.) 

( 28 .) s. 9 o (d>)—yi^risd/cif/on — Snii io eject 
perso 7 t declared by Reve^me Court ?iot to be 
eeiiantll The appellants, claiming to be the 
proprietors of certain land and treating the res- 
pondents as tenants of the land* applied to the 
Revenue Court for their ejectment. The res- 
pondents contended that they were not the 
appellant s tenants. This contention was allow- 
ed, and the application was dismissed. There- 
upon the appellants brought the present suit 
in the Civil Court to eject the respondents as 
trespassers. The Court (Stuart, C. J. and Old- 
field, J.) observed that the suit was clearly cog- 
nizable in the Ci\il Courts. Muhammad Zaki 
AND OTHERS V» HaSRAT KhAN AND OTHERS. 

[11-61 

( 29 ) Suit to eject 

duly ejected iefia^tti] A tenant of land to which 
Act No. Xil of 1881 applied was duly ejected by 
process under that Act. As there were crops 
growing on the land at the time of the tenant’s 
ejectment and the zantmdars had not purchased 
such crops, the tenant re-entered for the purpose 
of tending and cutting the crops. When the 
crops were cut the tenant refused to vacate the 
land. Held that a suit for his ejectment as a 
trespasser was under the circumstances properly 
brought in a (iivil Court. Muhammad Ibrahim 
AND OTHERS V DeWAN AND ANOTHER. 

[xvi'ise 

(30) Suit to eject 

person served with 7 iotice U7ider j. 36.] The 
service of a notice of ejectment under section 36 
of Act No. XII of 1S81 is, as between the person 
who causes such notice to be served and the 
person on whom it is served, a conclusive ad- 
mission by the former of the existence between 
them of the relationship of landlord and tenant 
and the landlord cannot afterwards sue in the 
Civil Court to eject the same tenant from the 
same land on the ground that he is not a tenant 
but a mere trespasser, Baldeo Singh and 
ANOTHER ImDAD ALI AND ANOTHER. 

[XIII-83 

Deonarain Rai and another V, Sheo 
Charan Rai and another. 

[xiii-iee 

(3!), Suit to 

eject traftsferse of t€ 7 ia 7 tii\ S P and others, 


ACT XII OF 1881, s. 86 {d)-(co7ttiniied.) 
zafnmdar sMQd M K and others as trespassers 
to eject them frc^i certain land alleged to 
form part of the plaintiit’s zami 7 idaru The 
defendants pleaded that they were mortgagees 
holding under a mortgage with possession 
given by one S’ G said to be a tenant at 
fixed rates of the land in suit. It was found 
i that S’ G had been an occupancy tenant not 
S at fixed rates, and that he had died without 
' heirs prior to the institution of the suit. Held 
; that the suit brought under the above circum- 
I stances was cognizable by a Civil Court. 
Mahabir Kandu and another V. Sheo Pra- 
sad Rai and others. 

LXIir-98 

(30) _ Suit to eject 

7 mder the iei^iis of a teasel] JC, the occupancy 
tenant of certain land, to whom the land-holder 
had granted a lease thereof for a certain term, 
gave the latter a kabuliyat containing the follow- 
ing clause “ On the expiration ot the term the 
land-holder shall have the power to keep the 
said land under my cultivation at the former 
rent, or at an enhanced rent, as may be agreed 
upon between the parties, or he may make over 
the land to some other cultivator at an enhanced 
rent fixed by himself.” K died before the ex- 
piration of the lease and was succeeded by his 
son. On the expiration of the lease the land- 
holder sued Ks sons in the Civil Court for pos- 
session of the land, claiming under the kabuliyat. 

Per Mahmood J. That inasmuch as the 
plaintiff did not seek the determination of the 
class of the defendant’s tenure, and the suit could 
not be regarded as one for ejectment oBa tenant 
in the manner provided by the Rent Act, but 
was one for specific performance of a contract 
based on the kabuliyat according to the terms 
of which, the plaintiff was entitled, it was alleged 
to oust the defendant, the suit was cognizable 
in the Civil Court. Lalji and another v, 
Umran. 

[11-196 

See also. 

Kuari Thakurai V, Ganga Narain Lal 
and others. 

[VIII-2S9 

(33). Suit to eject 

te7tant holdmg 2 ipo 7 i service teimrel] The 
plaintiff, a zemmdar^ sued in the Court of a 
Munsif to eject as a trespasser a tenant on 
the allegation that such tenant held upon a 
service tenure and had ceased to perform 
the services due from him to the plaintiff. The 
plaintiff had previously brought the same suit 
in a Court of Revenue, but had been defeated 
in more than one Court. Held^ that the suit 
was not cognizable by a Civil Court, and 
that the plaintiff ought not under the ^ circum- 
stances to be heard to deny the iurisdiction 
of the Court of Revenue. A tenant holding on 
a service tenure cannot be ejected as a tres- 
passer merely because he ceases to perform the 
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services due from him to his landlord. Chajju 
V, Nannu. ^ 

[XIII-224 

(34). ie).-- Jurisdiction — Suit forpe}^-^ 

petual mpmction to prevent ejectme7it of ptain-‘ 
tiffi] A tenant, on whom a notice of ejectment 
had been served under the N.-W. P. Rent Act, 
1881, and whose suit to contest his liability to 
ejectment, brought under that Act, had failed, 
sued in the Civil Court for a perpetual injunc- 
tion to prevent his ejectment, basing his suit on 
an agreement that he should not be ejected so 
long as he paid a certain rent. Held that the 
suit was not maintainable, the jurisdiction of 
the Civil Court being excluded by s. 95 of 
the Rent Act. Mahip Singh and another v, 
Chotu. 

[III-67 

(36). s* 95 (1). — Deter^nination of rent — 
Rent for prior perzodi] An order fixing the 
rent of an ex-proprietary tenant provided also 
that the rent fixed should come into force from 
a certain specified date. That order was not 
appealed against and became final. Held that 
such restriction became operative as part oi the 
order fixing the rent and that rent could not be 
yecovered by virtue of such order for a period 
anterior to the time so fixed. Mahadeo Prasad 
V, Mathura (/. A. i?,, 8 A.ll,y 1S9) referred to. 
Brij Raj Kuar and anoter v, Gopal Prasad. 

[XVII-18 

(36) . 3. 95 {mS-^-Suit for damages by lessee 
illegally dispossessed— Measure ofi\ A had 
granted a lease to B which under the terms of 
the lease was to terminate in 1289 FaslL With- 
out serving a notice under s. 36, Rent Act, on B, 
A granted another lease to C and put him in 
possession. B applied to the Revenue (^lourts 
and was again put in possession as he had 
not been lawfully ejected. B then sued for 
mesne profits for the period he had been unlaw- 
fully dispossessed. Held that his suit must be 
decreed, as C must be regarded under the cir- 
cumstances as a mere trespasser and the 
damages must be calculated as against a tres- 
passer. Sketal Dei and others v, Atudhia 
Prasad and others. 

[VII-289 

(37) . s. 95 {n)^--Jtmsdiction-^Suit for posseS’ 
Sion of occupancy holding — Denial of tenancy A 
Held that a suit for possession of land as a 
tenant, where the defendant denies the tenancy 
will lie in the Civil Courts. Mahabal Singh 
V, Nan DAN Singh and another, 

[V-49 

( 33 ^^ — — ri — 7 rr la^id 

^By vende&^Demal oj izilel\ A mortgaged 
a certain share with sir land to The 
mortgage was one by conditional sale. Subse- 
quently the mortgagee, got a decree under 
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a sulehnama declaring the conditional sale 
to have become absolute and giving him pos- 
session of the “share in suit."' This was a 
suit by the assignee of the mortgagee for 
possession of the j/r lands and for mesne profits 
on the allegation that he had been wrongfully 
dispossessed by A from the sir lands. Held 
that the suit was cognizable by the Civil Courts 
since plaintiff denied the tenancy and regarded 
A as a trespasser. Sheo Barut Rai and an- 
other V, Ram Rai and another. 

, [IV-27a 

(39). — Property 

leasedl] The plaintifl sues as perpetual lessee 
of some of the defendants alleging that in breach 
of their contract with him they have given posses- 
sion as mortgagees to the other defendants over 
a part of the land leased to him. Held that the 
suit ivas cognizable by the Civil Courts. Hari 
Das V. Gopi Rai. 

[vi-ia7 

(40.) {Act 

XVIII of 1873).] Held that a suit to establish 
a lease granted by the defendant and to obtain 
possession of the village comprised in the lease 
was cognizable in the Civil Court. Chaid Ram 
V. Hira. 

[1-64 

(41. ) Against 

occupancy tenant lessor 1] S. 95 of the N.»W. 
P. Rent Act (XII of 1881) is applicable to a suit 
by the lessee of an occupancy tenant to recover 
possession of the land under the lease, from 
which the lessor has ejected him ; and such a 
suit is execlusively cognizable by the Revenue 
Courts. Muhammad Zaki v. Hasrat Khan ( l¥. 
N, iS82,p. 61) and Ribbon v. Pariab Smgh (A 
Z. i?., 6 All,^ 81) distinguished. Chhiddu v, 
Narpat and others. 

[v-aa2 

Asghar Ali and another V, Sheopal Singh 
AND ANOTHER. 

[IX-24 

(42)., By one 

lessee agaisnt another i\ In this case the Court 
of Wards gave a lease of some land to the plain- 
tifts. Before the expiration of this lease the 
heirs of the Ward gave a lease of the land to the 
defendants who thereupon took certain proceed- 
ings in the Revenue Court and obtained an 
order for possession of the land. The plaintiffs 
have brought this suit to set aside the patta 
granted to the defendants and to recover posses- 
sion of the land. Held that as the plaintifis 
treated the defendants not as tenants but as tres- 
passers holding the land under an illegal patta 
the suit lies in the Civil Court and should be 
decreed. Lila Dhar and others v, Bhajjh 
Khan and another. 


LYmt 
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( 43 ) . sub- 

lessee.'] S and others, owners of a samzndari 
share, leased one-third of it to N and S. N and 
S in turn subleased their rights to J R. In his 
agreement with N and S, J R covenanted to 
pay part of his rent to the original lessor of 
whom and 5 “ held. Subsequently JR, alleg- 
ing that he had been ejected from the premises 
sub-leased to him by two persons M and /, 
sued Ad and J for recovery of possession. Held 
that this was not a suit to 'which s 95, els. 
and {n) of Act No. XII of 1881 were applicable. 
Man Rai and another Jai Ram Rai. * 

[XV-77 

( 44 ) . ]This 

was a suit by the usufructuary mortgagee of 
an under-tenant cultivating sir land, for posses- 
sion of the land and compensation for his 
wrongful ejectment against the land-holders. 
The plaintiff obtained and enjoyed peaceably 
possession of such holding and was wrongfully 
^ected by the zami?idars after three years. 
field that though no right of occupancy accrued 
to the plaintift under the illegal transfer the 
suit against the wrong-doer was maintainable. 
Chakuri Khan and another v. Pirthi 
Singh. 

[11-68 

(45) , Suit for maintenance of 

possession by te^iant agamst sub-te^zant.] 
Held that a suit, by an occupancy tenant for 
maintenance of possession over the occupancy 
holding and against a sub-tenant, who, after the 
determination of his tenancy, had endeavoured 
to retain a wrongful hold on the land, was 
cognizable by the Civil Court. GUR Dial and 
ANOTHER V, GOPAL. 

[11-63 

^415)^ ^2iit for pass essi Oft of 

occzipafzcy holdhtg against sub-tenant and 
zemindar f\ Held that a suit, by an occupancy 
tenant to establish her title to certain land and 
for possession thereof against a sub-tenant, who 
set up an adverse title to such land and the 
zemmdar who in collusion with the sub-tenant, 
denied the plaintiff’s right, was cognizable by 
the Civil Court, Lalu and another v. Sadiya. 

[11-62 

Ribban and another V, Partab Singh. 

[III-222 

^47).*.- Against 

zemindar aftd person deriving title fro7n himf] 
Clause {n) of s. 95 of Act Xil of 1881 must be 
taken to apply to cases in which a tenant of 
agricultural land has been wrongfully disposses- 
sed by the landlord, or, at the instance of the 
landlord, by some one claiming title through the 
landholder. Maula and another v. Bahala 

AND OTHERS. 

[Xyi-189 
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Tarapat Ojha and others V. Ram Ratan 

KuaR and OTHERS. 

* [Xiii-ie4 

Amir Khan and others v, Jadu Nath Das. 

[11*57 

Ganga Ram v, Beni Ram and others. 

[IV-312 

Shakur Khan and another v, Gumani Lal. 

[X-177 

( 48 ), A 

plaintiff brought his suit in a Civil Court alleg- 
ing that he was entitled to the possession of 
certain land as a tenant at fixed rates, and that 
in consequence of the order of a Settlement 
Officer he had been dispossessed by certain 
persons, alleged by him to be trespassers with- 
out title, whom he made defendants, together 
with the zemindar of the land in dispute. Held 
that, inasmuch as the plaintiff could, under the 
circumstances indicated in his plaint, have 
obtained no relief from a Court of Revenue, 
the Civil Court was competent to entertain the 
suit and to give the plaintiff a decree for pos* 
session as against the defendants other than 
the zemindar who were found to be trespass- 
ers notwithstanding that the Civil Court could 
not declare what was the nature of the plaintifi’s 
tenancy. Tarapat Ojha v. Ram Ratan {/. Z. R., 
15 AIL, 3S7) and Ajudkia Rai v. Panneskar 
Rai (/. Z. R., 18 AIL, 340) distinguished. 
Dukhna Kunwar and others 2^. Unkar Pande 

[XVII* 105 

(49.) By heir of tenant,] 

When a zemindar on the death of an occupancy 
tenant refused to admit his heir to possession of 
the occupancy holding and took possession of 
it. Held that the proper remedy of the heir 
was by application under section 93 of Act XU 
of 1S81 and not by a suit in a Civil Court. Bani 
Bai V. Pare ATI. 

[XIII-196 

(50 .) Disposses si on by 

process of law,] The expressions ** wrongful 
dispossession ” in clause {?n) and “ ’wrongfully 
dispossessed ” in clause {7z) of s. 95 of Act No. 
XII of 1881, do not include a dispossession by 
order of Court, though sucll order may be subse- 
quently reversed on appeal. Where therefore 
a tenant who is evicted under s. 36 and the 
following sections of the lient Act, but after- 
wards reinstated by order of a superior Court of 
Revenue, sues the evicting zemindar Jos dama- 
ges, such a suit may be brought in a Civil 
Court. Sawai Ram v. Gir Prasad Singh (L 
L, R,, 2 AlLi 707 Jznd Dhundu B hag at v. Lalji 
Pande (i Legal Remembrancer, R, and R„ p, 
183; referred to. Thakur Din v, Mannu Lal, 

XVII-IOI 
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(61). — s. 8S. Jurisdiction — Suit for decla- 
ration that rent was payable in kind.] This was 
suit for a declaration that the® rent payable by 
the plaintiffs (tenants) to the zamindars was 
by the custom of .the village payable only in kind 
by appraisement. Held that the matter could 
have been dealt under cl. {p,)^ s, 95, read with 
s. 24 of Act XU of 1881. The Civil Courts 
therefore had 110 jurisdiction. Jagan Nath and 
OTHERS V, BhAGWAT DaS. 

[vn-2e6 

(52.)- — Application for tease by fersori 

not tenant.'] Held that s. 95 {p ) of Act XII of 
i88i does not apply where the person claiming 
the lease is not a tenant in possession. Rai 
Singh v, Vansittart. 

(IX-3 

(1.) s. 30 (b). --Decision of Revenue Court — 
On application under s,, 39 -Resjudicata, 

SeeSts, 95, Nos. (5), (17b (20) and (21.] 

(2.) {Act 

XVni of \%iz\,] Held thats. 13 of Act X of 
1877 applies to suits, and not to applications 
such as those under s. 39 of the Rent Act. The 
Revenue Courts have no jurisdiction to deter- 
mine otherwise than incidentally, for the pur- 
pose of deciding the suits which they are com- 
petent to decide, questions of proprietary right. 
farnu Singh v. Rukko. 

^ [1-18 

( 3 .) K-Act 

XVfll of 1S73).] The defendants, claiming to 
be occupancy tenants of certain land and alleging 
that the plaintiff was their sub-tenant, caused a 
notice of ejectment to be served on the plaintiff 
under ss, 36-38 of Act X Vi 1 1 of 1873. The plaintiff 
thereupon, under the provisions of s. 39 of 
that Act, preferred an application contesting 
his liablity to be ejected, alleging that he had 
a right of occupancy in such land jointly with 
defendants, and was not their sub* tenant. The 
Assistant Collector trying the case finally decided 
that the plaintiff was the sub-tenant of the 
defendants, and the plaintift was ejected. The 
plaintiff then sued the defendants in the Civil 
Court for a declaration of his right as an occu- 
pancy tenant to suclf land and possession of 
the same. Held that the decision or the Assistant 
Collector as to the respective rights of the 
parties could only be regarded as incidental 
and ancillary to the main point to be determined 
by him, whether, assuming the relation of 
landlord and tenant to exist between the par- 
ties, the plaintiff was liable to be ejected, and 
such decision was not a bar to a fresh de- 
termination of such rights in the Civil Court. 
Bxrbul and another V, Tika Ram. 
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D P, the proprietor of a share of a village, mort-^ 
gaged such share, it was alleged, to R S on the 
2nd March, 1875. . instrument of mortgage 
contained a condition against alienation until 
the mortgage was redeemed. R 5 obtained a 
decree enforcing this mortgage on the 28th 
April, 1876, in the execution ot which such share 
was brought tosale on the nth September, 1877, 
and was purchased by^ him. It appeared that, 
in the meantime, during the pendency of the 
suit in^which that decree was passed, a dispute 
had arisen between D P and one R P regarding 
the nature of the latter’s tenure as tenant of 
certain land appertaining to such share. In 
Marclb 1S76, this dispute was compromised, D P 
recognizing R to be an occupancy tenant of 
such land, and granting him a lease thereof 
for thirty years at favourable rates. Subsequently 
to his purchase of the share in question, R o 
caused a notice of ejectment to be served on 
R Pt under s. 36 of Act XVIII of 1873, alleging 
that he was a tenant for a limited period whose 
tenancy had determined. R P under s. 39 of that 
Act, contested his liability to be ejected claim- 
ing a title as an occupancy tenant. The 
Revenue Courts decided this matter in his 
favour. Thereupon R S brought the present 
suit against him in the Civil Court for posses- 
sion of such land. He alleged that the com- 
promise and lease abovementioned were collu- 
sive and fraudulent transactions intended to 
defeat his right as mortgagee of the share in 
question and in breach of the condition against 
alienation of the share. The Court of first instance 
dismissed the suit,, holding that with reference to 
the decision of the Revenue Court the question 
whether the defendant had a title to the land as 
an occupancy tenant was resfudicata ; and fur- 
ther that s. 95 (a) of Act XVIlI of 1873 debarred "" 
the Civil Courts from taking congnizance of the 
suit. The lower appellate Court held that the 
decision of the Revenue Court,, on questions of 
title raised in applications under that Act,, was 
not final, and did not bar a suit in the Civil 
Courts; and remanded the suit for re-trial. In 
second appeal it was contended on behalf of 
the defendant that the result of the proceedings 
in the Revenue Court was conclusive on the 
question of his right to occupy and hold the land 
in dispute and such question could not be again 
raised. The Court observed that it had no hesita- 
tion in applying the rule of law as laid down, in 
Sukhdaik Misr v. Kathn Chaudhri (I, L. R, 

3 All\ 52 1 j, M^ihammad Abttjafar v, Wali 
Muhammad (ib,%\) Kanahia v. Ram KisJte 7 t 
(L L. R. 2 All, 429^ and Par 7 ?m Singh v. 
Rukko(W, iV., 1881, p. 21^, as also inthe judg-« 
ments of two (Spankie and Oldfield JJ.) of the 
four Judges comprising the Court by which the 
case of Shimbku Narabt Singh^ v. Bachcha 
(I. L. R,y 2 All , 200) was heard. In confirmi ty 
with and approval of these rulings, the decision 
of the lower Court must be affirmed. Ram 
Prasad Ram Shankar. 
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ACT XII OP 1881, s. 96 \'Q)-( continued.) 

(5) A 

decision of a Revenue Court disallowing an ap- 
plication to eject a tenant because he has built 
on his land, does not under section 13 of the 
Code of Civil Procedure bar a suit in the Civil 
Court to have the buildings demolished. Amrit 
Lal and another V, Balbir and another. 

[III-212 

(ti) «.] The 

defendants served a notice of ejectment under 
sec. 36, Act No. Xn of i88i, on the plaintiffs, 
alleging the plaintiffs to be their sub-tenanis and 
themselves to be tenants with a right of oc- 
cupancy. The plaintiffs objected that they and 
not the defendants were the tenants in chief of 
the land in question. This objection was de- 
cided, under s. 39 of the said Act, by a Court of 
Revenue adversely to the plaintiffs. The plain- 
tiffs thereupon sued in a Civil Court for a de- 
claration that they were tenants with a right of 
occupancy and for maintenance of possession. 
Hela that, inasmuch as s 96 ( 3 ) of Act No. 
XI i of 1881 gave to a decision of a Court of 
Revenue under s. 39, the effect of a judgment of 
a Civil Court, the hearing of the plaintiffs i^resent 
suit in a Civil Court was barred. The principle 
of the decision in Tarapat Ojha v. Ram Raotan 
Kuar(L Z, i?., 15 AIL^ 387 j affirmed. The 
jurisdiction of Civil Courts and Courts of Reve- 
nue in the N.-W. P. considered. Sheo Narain 
Rai and others V. Parmeshar Rai and 

OTHERS. 

[XVI-59 

(7) 'In suit fo 7 ’ rent-^ReS'judi- 

catai\ The appellants sued the respondents in 
the Revenue Court for a share of the value of 
the produce of certain trees in a certain grove 
claiming the same by way of rent for the grove. 
This grove was part of land which the respon- 
dents had held rent-free. This land, with the 
exception of the grove, had been assessed with 
rent. The respondents set up as a defence to 
this suit that they held the grove rent-free and 
that it belonged to them. The Revenue Court 
held that the respondents were the proprietors 
of the trees and had never paid rent for the 
grove and dismissed the suit. In consequence 
of this decision, the appellants brought the 
present suit in the Civil Court for the possession 
of the grove by establishment of their proprie- 
tary right to the same. Held that the decision 
of the Revenue Court which had decided the 
question of title only incidentally was no bar to 
the present suit. Lal a 1\Ial and others 
Salar Bakhsh and another. 

[1-82 

(1) s. 96 h.—Arbitmtion.\ 

See, Act XIX of 1873, cases under ss. 221 
and -222, 

(2) -Applicability of the provi- 

sions of C, P. C.] The provisions of the Code 
of Civil Procedure relating to awards are not 


ACT XII 01* 1881, s. 88 coniimtsd 
applicable to suits under the N.-W. P. Rent 
Act, 1S81, the matter in dispute in which have 
been referred to ifrbitration, as section 96 (^2) of 
that Act specifically imports into it the proce« 
dure of the N.-W. P. Land Revenue Act with 
regard to arbitration. Where the Court trying 
a suit under the Rent Act, the matters in dis- 
pute in which have been referred to arbitration, 
has refused an application to set aside the 
award, and has decided the case in accordance 
with the award of the majority of the arbitrators, 
no appeal lies from its decision. Fahimun- 
nissa and another V, Ajodha Prasad. 

[IT-15 

(3) Award by three of five 

arbitrators.] In this suit for profits under sec- 
tion 93 i/i), Kent Act, the parties submitted to an 
arbitration of four persons and an umpire. But of 
the two issues submitted for their decision by 
the Court they decided only one by a majority. 
The award was consequently remitted for the 
decision of the second issue. At this stage the 
arbitrators who had differed refused to act and 
the second issue was therefore decided by three 
only of the 5 arbitrators. Held that it was not 
a valid award and the case must be remanded for 
decision on the merits, Gaya Din v. Hanu- 
MAM Din. 

[IV-SD 

S 10 dL*—Juf isdiciion-^Land partly in Oudh 
and ptarly in N, PV,-P.] Where a landlord 
had leased a quantity of land situated party in 
Oudh and partly in the North-West Provinces 
at one lump amount of rent for the whole, held 
that he^ was entitled to sue the tenant in the 
appropriate Court of the North-West Provinces, 
within the jurisdiction of which part of such 
property was situated, for the rent due on the 
whole of such property and he was not obliged 
to make any deduction from his claim on ac- 
count of that portion of the property which was 
situated in Oudh. Held also that the fact of 
his having made such a deduction from his 
original claim did not disentitle him from 
suing for the balance, Parmeshar Dat v. Sri 
New AS. 

[XI-47 

(1) S. \(i^,—U 7 tdivided property-— Stiit by one 
co-s barer for eject^neiit of trespasser.] Held 
that any one or more of several joint co-sharers 
is entitled to sue to eject a Iresspasser upon the 
land held in common. Ja.i Gopal Singh and 
OTHERS V, KaULESHAR RaI AND OTHERS 

[11*132 

(2,) — -Suit by some co-sharer 

for their portion of rent,] Held that a suit 
by some of the co-sharers in a joint and undi- 
vided mahal for a declaration of their title 
to receive a proportionate share of the rent 
payable by the tenants and for the recovery of 
a proportionate share of the rent is barred 
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by s» 106 of Act XII of 1881. Mahadeo Singh 

AND OEHERS V, BaCHU SINGH^AND OTHERS. 

[IX-87 

135 Suif by la?nhardarfor 

reni.l In a suit by the lambardar of a joint 
undivided mahal for rent, the defence was that 
the tenant had paid the rent to a co-sharer. It 
appeared that the intention of the wajib-ul-arz 
was that rents should be collected by the 
lambardar. Held that this bein^ so, and the 
intention of the Legislature in passing the N, W. 
P. Kent Act (XII of 1881) being that in a mahal 
of this kind the lambardar and not the co-sharer 
was the person to whom the rent should be 
paid, the payment relied on did not relieve 
the tenant from his liability to the lambardar. 
Ganga Sahai V, Ganga Bukhsh and another. 

[X-3 

^45 Suit by one lessee for 

his share of rent.'\ One of several joint lessors 
of certain land sued the lessee for his share of 
the rent payable under the lease to all the less- 
sors, making the other lessors defendants. Held 
that the suit was not maintainable, and the mak- 
ing of the other lessors defendants did not cure 
the defect in the suit. Manohar Das v. 
Manzur Ali. 

[11-143 

and 

S were joint lessors of certain land by a habu* 
Uyat which did not contain any specification of 
the shai'es of the lessors. M, stating that the 
share of rent due to S had already been paid, 
sued the lessee for the recovery of his own 
share. The amount claimed was all that re- 
mained due on the lease. Held that the plain- 
tiff was entitled, as one of the joint lessors, to 
sue for the balance of rent, and that his suit 
was therefore not barred by the terms of section 
106 of the N.-W. P. Rent Act (XII of 1881). 
Manohar Das v. Manzur All (/. L. R. 5 All., 
40) referred to. Qucere -.—Whether the kabuUyat 
whereon the suit was based might not be called 
“ a special contract ” within the meaning of 
section 106 of the Kent Act, so as to render 
that section inapplicable. Murlidhar v. Ishri 
Prasad. 

[IV-181 

... — Suit by one co-lessee 

against sub-lessor {Act XVIIl . of 1873J The 
appellant, to whom and one N S jointly a 
lease of a certain mama had been given, sued 
one M L to whom N S had let certain land, 
for arrears of rent. The lower Court held, with 
reference to s. 106 of Act XVIII of iS73» that the 
appellant could not sue aicne. Held that s. 106 
of Act XVIIl of 1873 did not apply to bar the 
suit on the part of the appellant, one of two co- 
lessees. JiWA Ram V. Makhan Lal and an- 
other. 


ACT XII OF 1881 , —(continued) 

s. 125 . — Held that the dismissal of a suit 
under s. 125 of Act XII of 1S81 where one of the 
defendants was present was illegal, Prag Das 
V. Indarjit and others. 

[VIII-284 

(I).' s. 128 (a ) — Dismissal for default— 
Affeal.] In this suit for profits under s. 93 ia% 
Rent Act, after the parties had appeared and 
issues were framed the 3rd of July was fixed 
for the final hearing, but on that date the 
Assistant Collector adjourned it to the 20th, 
Plaintifi’ did not appear on the last mentioned 
date and the Assistant Collector disposed of 
the case under s. 140, Rent Act, and dismissed 
the suit. In appeal the District Judge held 
that no appeal would lie under s. 128 of the 
same Act. Held that the dismissal of a suit 
under s. 140 does not operete as judgment by 
default within the meaning of s. 128 (^z), and 
therefore an appeal lay to the district Judge. 
Abdul Rahman v, Qutb Uddxn and others. 

[IV -158 

In 

: this case the plaintiff's agent being unacquainted 
with the facts of the case the Court ordered 
him to produce some person qualified to repre- 
sent the plaintiff. A karinda of the plaintiff was 
accordingly brought to Court but he also proved 
to be unacquainted. The Court then ordered 
the agent to produce the plaintiffon the ist May. 
On that date the plaintifi pleaded illness as an 
excuse for non-attendance and the case was 
adjourned for the 12th May, the plaintifi did not 
appear and the case was again adjourned for the 
13th. On the 13th the plaintiff failing to appear 
the Court dismissed the suit against the defen- 
dant who did not admit the plaintiff's claim. 
The District Judge in appeal held that the order ' 
of the Court was one under s. 125 of Act XVIIl 
of 1873 x‘G 3 d with s. 143 and the remedy against 
such order was not by way of appeal, s. 128. 
Held that if the suit was dismissed, as suggest- 
ed by the pleader for the appellant, under s. 
136. the provisions of s. 128 would be applicable 
and there was no appeal to the District Judge. 
Janki Prasad v, Mahgli. 

[ I‘-02 

(3). — s. 128 (b). — Rednstifutioni] Held that 
the Court’s neglect to order notice to be served 
on the defendants and a consequent failure on 
behalf of the defendants to appear on the date 
fixed for hearing, was no reason for dismissing 
the plaintiff’s application for a re-institution ot 
the suit, Prag Das v. Indarjit and oxHErs, 

[VIII-234 

S. 137 — Framing issues— Af pUcability of the 
provisions of C. P. C.] This w^as a suit by a 
lambardar against a co-sharer for arrears of 
revenue, in which appeal lay to the District 
Judge. An objection taken in appeal, viz. that 
the Assistant Collector had framed no issue 
was overruled by the District Judge on the 
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ground that it was not necessary under ss, 135 
and 137, Rent Act, to frame issues. Ifeld that 
the Judge was wrong. S. 137 of the Act directs 
the Courts to frame issues, further that 

even supposing that there was no provision in 
the Rent Act for framing of issues the Judge 
should have been guided by the Code of Civil 
Procedure. Baldeo z/, Nand Kishore and 

OTHERS. 

[iV-35 

(I) s. Applicability of ss. 43 and 373, 

C. P. C., to reve^iue proceedings i] Held by 
the Full Bench (Stuart, C.J., dissenting,) that the 
Courts of Revenue in the N.-W. Provinces, in 
those matters of procedure upon which the 
Rent Act of those provinces (Act XII of 1881) 
is siient, are governed by the provisions of the 
C. P. C. The principal decision in NiP 
moni Singh Deo Tara 7 tatk Mukerjee (LL.R,^ 
9 Calc., 295; followed. Held therefore that 
the procedure provided by ss. 43 and 373 of the 
C. P. C. is applicable to suits tried under the 
N.-W. P. Rent Act, iSSi. Madho Prakash 
Singh and another v. Bhondi and another, 
Hira Singh v, Mukund Singh. 

[III-82 

(9). 

recorded co-sharer of a mahal sued the lambar- 
dar for his share of the profits of the mahal iex 
the year 12S6 Fasli. Kx the time of the insti- 
tution of the suit, the profits for 12S7 and 1288 
Fasli also were due, but no claim was then made 
in respect of them. The suit was struck off on 
account of non-appearance of the parties, under 
s. 140 of Act XI [ of 1881, (N.-W.-P. Rent Act), 
with leave to the plaintiff to bring a fresh suit. 
Subsequently the plaintiff brought a suit against 
the same defendant for his share of the profits 
lot' the mahal for 12S7 and 128S Fasli. Held 
that the suit was not barred by the provisions 
of s. 43 of the Civil Procedure Code. Held also 
that the Courts below had properly refused to 
deduct from the plaintift’s claim as “village 
expenses'’ within the meaning of s. 93 (h) of 
the Rent Act, certain charges on account of 
the expenses of cultivation of sir land held in 
partnership by the plaintiff and defendant. Mux. 
Chand V, Bhikari Das. 

[V-i29 

B. 14 , 0 *— Dismissal for default. 

See s. 128 {a) No. (i ). 

B* 14 ,^— Authorized agent.] 

See s. 128, No. (2). 

\I). s. 14S — Suit for rc 7 ii paid to lambaV" 
dar.] In a suit by a co-sharer in a zemindari 
for arrears of rent, the defendants proved that 
they had paid a certain amount to a third person 
%Yho had succeeded the plaintiff as lambardar. 

It was found that the payment had not been 
made to the lambardar in his capacity as such. 
Held that the suit must fail, inasmuch as the 
rent had been paid to the General Manager or 
Agent §or the plaintiff, and also because, on the 


ACT XII OF 1881, s. 148 — f continued.) 
principle of s. 50 of Act IV of 18S2, the payment 
extinguished the plaintiff s claim, and the plain- 
till s remedy was either to sue the lambardar, 
or else to have the amount in question taken 
into account at the yearly bujharat of the 
zeminde?i. Chatri and others v, Bahadur 

biNGH. 

[VIII-45 

(2) Paid ht good faith.] Held that 

s. 148 of the Rent Act only applies to cases when 
the third party has actually and in good faith 
received and engaged such rent before and 
up to the time the right to sue accrued. That 
in the case of a tenant who has paid rent to the 
third person after the rights of the contending 
parties have been decided by a decree, does 
not pay in good faith, within the meaning of 
the section. Shamsher Khan v, Zahur Husain. 

[VII-84 

(3) pQf* n declariio 7 z under 

s. 148 of Act XII of iSSi.] One B D sued 
certain cnltivaters of muafi holding and one SA, 
praying for a declaration of her right to recover 
from the said cultivators her proportion of rent 
and for setting aside an order of the Revenue 
Court, alleging that the 7 nuaji land belonged to 
b* A ; that in consequence of some dispute 
the said muafi was detached by the Settlement 
Officer and given to the plaintiff’s husband 
who sold it to her ; that she remained in pos- 
session without interference ; that she sued the 
said cultivators for arrears of rent ; that S' A in- 
tervened under s. 148 of Act XII of 18S1 ; and 
that the Revenue Court decided adversely to the 
plaintiff. Held by the Full Bench that upon the 
facts alleged there was a cause of action and 
that the plaintiff had a right to sue under the 
proviso to s. 14S of the Rent Act. Sabt Alx 
and others V. Bashir Daulat. 

[V .184 

(4) 'ife 7 wr — Decree agamst . ] Held 

that the Court can not pass a decree against 
an intervenor who has been made a party to 
the suit under s. 148, Rent Act. If it is proved 
that he has recovered the rent the suit against 
the tenant should be dismissed. Gobind Ram 
7/. Narain Das. 

[VlI-79 

Madho Prasad t'* Ambar. 

[iii-loa 

(5) Inte7‘venor— Appeal i\ M sued / 

and another for rent in the Court of the Collec- 
tor. The defendants pleaded payment to V who 
was accordingly brought on to the record as a 
co-defendant under s. 148 of the North-Western 
Provinces Rent Act (XII of iSSi). The Collec- 
tor decided in favour of V. The plaintiff appealed 
to the District Judge making all three persons 
respondents. The District Judge reversed the 
decision of the Collector and ordered the whole 

27 



C 403 ) 


DIGEST OF CASES. 


C 404 ) 


ACT Xll OS’ 1881, s. continued.) 

costs to be paid by V who thereupon appealed 
to the High Court. Held that the District 
Judge had no jurisdiction <0 entertain the ap- 
peal so far as the party brought in under s. 
148 was concerned, and, that being so, had no 
power to award costs against him. Mirza 
Anand Ram v, Mausuma Begum, 

[XI-107 

{q {Act XVIII ^/i8730] ^sued B 

for arrears of rent, such arrears not exceeding 
Rs. 100. His right to receive rent was disputed 
by H, a third person, w'ho was made a defen- 
dant under the provisions of s. 148 of Act XVIII 
of 1S73. The suit was tried by an Assistant 
Collector of the second class, who decided that 
K was entitled to the rent. H and B appealed 
to the Collector, who decided that H was en- 
titled to the rent. K thereupon appealed to the 
District Judge, who afSrmed the decision of the 
Collector, K then appealed to the High Court, 
Held that the Collector was not competent to 
entertain an appeal by H ; that, as between K 
and all that the Collector could decide was 
whether or not K was entitled to the amount 
of rent claimed; that the District Judge had no 
jurisdiction to entertain iCs appeal ; and that Hs 
appeal to the High Court was not entertainable, 
the District Judge not having decided any ques- 
tion of proprietary right that would justify 
such an appeal. Kishna Ram v* Hingu Lal 
AND OTHERS, 

[11-30 

( 7 ) . s. 148 pFoviso.~- 5 ?<f///<?r establishment 
of rigid to land — Limitation. I Held that a suit 
against'an intervener under s. 148 of the Rent 
Act, for the establishment of right to and posses- 
sion of the land, was not governed by the period 
of limitation provided in that section. That 
section applied to suits to recover rent which the 
tenant had pleaded to have paid over to the 
intervenor. Muhammad Salim and others, v. 
Abdul Rahim AND others. 

[V-261 

Ganga Prasad and another v, Baldeo Ram 

AND OTHERS. 

[VIII-62 

(8) — ]. The 

■ effect and intention of the proviso to s. 148 of 

Act Xn of iSSi is to preserve the jurisdiction 
of the Civil Courts under s. 42 of Act I of 1877, 
which prescribing a special period oi one year’s 
limitation for such suits when they arise out of 
adjudications such as s, 14S contemplates. Nei- 
ther that se^io n nor the proviso affects the juris- 
diction of a Civil Court to enrertain a suit by some 
of a body of co-sharers in a joint and undivided 
ntahal for a declaration of their title to receive 
a proportionate share of the rent payable by the 
tenants. Mahadeo Singh and others v. 
Bachu Singh and others, 

[XX -87 


AO*r XII OF 1881, s. 148 (Bvm .)-( conii^ 

nued.J 

S. 149 . — Illegal transfer — Discretion of Couril\ 
Held that even, if a usufructuary mortgage by 
an occupancy tenant of his holding, was an act 
detrimental to the land or inconsistent with the 
purpose for which it was let the Court had a 
discretion under s. 149 either to eject him or 
not. Sheobaran Rai and others v. Ram Dm 
RaI and OTHERS. 

[VI -145 

Madho Lal and another v. Sheo Prasad 

MiSR AMD others, 

[X-I 62 

Debi Prasad v. Hardayal. 

[V -205 

CLap. "VlLl,.— Execution of decree — Tenant 
ejected under s. 35.] 

See s. 35, No. (i). 

S. 110 .— Limitation.] A assigned certain 
trees to B for |ood consideration, A few days 
prior to the assignment an order for attachment 
of the trees had been obtained in a suit to which 
B was not a party. No actual seizure in attach- 
ment took place, and it did not appear that B 
knew anything about the order. The trees hav- 
ing been sold, and a certificate of sale having 
been given, B, more than a year after the con- 
firmation of the sale, brought a suit for posses- 
sion of the trees. His claim was dismissed in 
the Court of first instance, but decreed in ap- 
peal. The defendant then appealed to the High 
Court. Held, that the suit was not a suit to 
set aside a sale, but a suit by a stranger to 
claim property of his own which had been 
wrongfully sold as that of another; and conse-^ 
quently was not barred by limitation either un- 
der s. 170 of the Rent Act (XII of 1881), or under 
art. 12, schedule ii, of Limitation Act (XV of 
1877). Nisar Ali and others V. Madho Das 
and others. 

[X -224 

S. 171 . — Execution against ifmnoveable pro- 
perty.] Held, with reference to s. 17 1 of the 
Rent "Act, that before execution against im- 
moveable property can be had, the decree-holder 
must either take out execution against both per- 
son and moveable property of the judgment- 
debtor or prove to the satisfaction of the Court 
that it would be useless to do so. Surajnarain 
Singh v. Sheobaran Pande and others. 

[Xi:£I -15 

s, 172 .- 5 ^/^ when complefe—Sale certifate 
— (Act^ XVIII of 1873J.J Property sold in 
execution of a decree of a Revenue Court vests 
in the purchaser on the completion of the sale 
and payment of the full price. In order to perfect 
his title it is not necessary that he should 
obtain a sale-certificate or should be put into 
possession by the Collector. Held, therefore, 
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that a suit by a purchaser at a sale in execution 
of a decree of a Revenue Court for possession 
of the property was maintainable, although his 
saie-ccrtiiicate might be an invalid document, 
and the Collector had not put him into posses- 
sion. Muzaffar Husain v. Ali Husain, 

[III-41 

(I.) s. 177 . — Assignee of Govenimcnt 7 -evenue 
^Prior incumbrance — Frioriijf.] Muafidar's 
or assigness of Government revenue are not in 
precisely the same position as Government 
itself would have been, and possessed of 
identical rights and powers, in respect of the 
recovery of arrears of revenue due to them. 
An arrear of assigned revenue is not a prior 
charge on the ^ property in respect of which it 
is payable against all the world. The effect of 
the provisions ofss. 93 {i), 171, and 177 of the 
N.-W. P. Rent Act (XII of iSSi,) is to show that 
what the Legislature oorilempiated was to place 
the revenue assignedto a mua/idarixpon the same 
footing as rent; that therefore, in order to recover 
an arrear of revenue, a muajidar must bring a 
suit in the Revenue Court; that, upon obtaining 
a decree, he may apply for execution against 
the immoveable property of the judgment-debtor; 
that, where such property is a mahal, the 
Collector may make certain arrangements for 
discharge of the debt ; and that, failing such 
arrangements, such immoveable property may 
be sold, subject to any incumbrances there may 
be upon it. Bithal Das and others v. Har 
Phul. 

[IV-X 76 

Jlcvcjme paid for another co- 
sharer— Charge -'Principle of maritime civil 
salvage.). A co-sharer in a mahaL who, was 
also the Imnbardar, paid arrears of Governnient 
revenue for the years 1882, 18S3, and part of 
1884, in respect of certain lands in the ?nahal 
ivhich were the exclusive property of another 
co-sharer. These lands were subject to simple 
mortgages executed in 1873, upon which decrees 
were obtained in 1SS4, and had been sold in 
execution of these decrees in 18S7. The co- 
sharer lambardar, having obtained a decree in a 
Court of Revenue against the mortgagors under 
s. 93 ig) of the N.-W. P. Rent Act (XU of i88i) 
for recovery of the arrears of revenue paid by 
him, sought to execute that decree under s. 177 
of the Act by sale of the lands which had 
been sold in 1887 ; and thereupon the auction 
purchaser at that sale objected tinder s, 17S, and, 
the objection having been overruled, brought a 
suit as authorised by s. iSi in a Civil Court to 
establish his title to the lands and to have them 
protected from sale in execution of the Court 
of Revenue decree. This suit was decreed, 
and the decree, not having been appealed 
against, became final. Subsequently, the fo- 
sharer lambardar brought a suit in the Civil 
Court in which he claimed a decree for enforce- 
JJient ol lien by sale of the lands for the amount 


ACT XII OP 1881 , s. V 17 —‘fcontim 4 £d.) 
of the Court of Revenue decree, and for a de- 
claration that the said lien “which is on account 
of Government,” bo declared preferential to the 
mortgages of 1873, Ihe decrees thereon of 1SS4, 
and the sales under those decrees of 18S7. He 
claimed this lien not only in respect of the arrears 
of Government revenue paid, but also in respect 
of future interest. Held by the Full Bench 
(Mahmood, J., dissenting) 

(i). That the Legislature had not given or 
recognized in the N.-W. Provinces any such 
right of charges or lien in favor of a person pay- 
ing Government revenue as was claimed here, 
or provided any means by which such a charge 
could be enforced, and that any such charge 
would be at variance with the policy and inten- 
tion of the Government as disclosed in its legis- 
lative enactments, (ii) That no Civil Court Had 
jurisdiction to entertain the suit, and no Court of 
Revenue had jurisdiction to make a decree for 
sale of the immoveable property or a decree in 
execution of which the immoveable property 
could be sold to the prejudice of incumbrances 
to which it was subject, (iii) That it was not the 
intention of the Legislature that a Civil Court 
should have jurisdiction to invest by declaration 
or otherwise a decree of a Court of Revenue with 
the attributes of a decree for sale such as could 
be passed by a Civil Court in a suit for sale 
under the Transfer of Property Act, 18S3. (iv) 
That there is no general principle of equity to 
the effect that whoever, having an interest in 
an estate, makes a payment in order to save the 
estate obtains a charge on the estate and there- 
fore, in the absence of a statutory enactment, a 
co-sharer who has paid the whole revenue and 
thus saved the estate, does not, by reason of 
such payment, acquire a charge on the share of 
his defaulting co-sharer. Kinn Ram Das v. 
Mozafer Hosain Skaha (/. Z.. /f., 14 Calc.^ 
S09) approved, (v) That the principle of mari- 
time civil salvage had no application to the case, 
and that no analogy could exist between the 
case of a salvor in maritime civil salvage and the 
case of a co-sharer in a mahal to whom s. 146 or 
s. 148 of the N,-Wh P. Land Revenue Act (XIX 
of 1873) applied, Leslie v. French {L. R., 23 
Ch. D. 552}, and Falcke v. Scottish Imperial 
hisurance Co?npany (L. 34 Z/i. D. 234) re- 

ferred to. Seth Chitor Mal v. Shib Lae. 

[XII -117 


( 3 ). 


~.]In 


cecution of a decree obtained by a lambardar 
ider s. 93 (^) of the N.-W.P. Rent Act, the dec- 
e-holder caused to be attached a certain share 
)on which the arrears of Government revenue 
hich he had satisfied had accrued. In da- 
nce to a suit brought by certain purchasers of 
e same property from the judgment-debtors 
have it declared that the property was not 
ible to sale under the decree, and to remove 
e attachment, the decree-holder pleaded that 
7 the fact of paying the arrears of revenue due 
1 the estate of the plaintiffs vendors, he had 
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ACT XII OF 1881, s. continued,} 
obtained a charge on it, and could bring it to sale 
to satisfy the decree. Held that a charge of 
this nature could not be enforced in execution 
of a decree which was merely a personal one 
for arrears of Government revenue against 
persons against whom jt was passed by a 
Revenue Court not competent to establish or 
enforce a charge on property, or to do more than 
pass a personal decree, and wyhose powers in 
execution were confined to realization from 
persona! and immoveable property of the judg- 
ment-debtors. JNngender Ctiunder Ghose v. 
Sreemtdly Kaminee Dossee^ (ii Moo. L A. 258) 
referred to. Lachman Singh and others v. 
oAtiG Ram and others. 

[VI-134 

(1) , s. 181 W^’—Limifatzon— Objection dis- 
allowed forwafit of proseciition,\ The limi- 
tation provided by s. 181, cl. (b) of Act XI! of 
1881, is none the less operative because the 
order under 179 of the Act, in consequence of 
which a spit has been brought in a Civil Court, 
may be an order made not on the merits but in 
default of prosecution of liis objection by the 
objector. $ardhari Lai v, Ambika Pershad 
(Z. R, L A,, 123) ; Khtib Lai v. Ra7?i Lochun 
Koer^L L, R, 17 Calc,, 260} ; Kammee Debia v. 
Hsur Cktmder Roy Chowdhry, (22 W, R. 39.) 
and Sadut AH v. Ram Dhone Misser (12 C, L, 
R, 43) referred to. Kalin Mai v. JBrowti (/. L, 
R. i AIL, 504) discussed. Lachmi Marain v. 
H, H. C. Martendal. 

[XVII-60 

(2) . s. 181 {Q)^Co7n^e7isation—(Acl XVIII 

i873)d Held that a suit, by a third party to 

establish his right to and for possession of a 
house sold in execution of a decree under Act 
XVHI of 1873, was not maintainable. The only 
remedy, provided by s. i§i clause {c) of Act 
XVIII of 1873, was by compensation. Dwarka 
Prasad v, Miandad Khan. 

[1-169 

S. IBB,— Applicability o/s, 623, C, P, C, to 
rent suiti\ S. 623 and the following sections of 
the Code of Civil Procedure which deal with 
reviews of judgments have no application to suits 
and proceedings pnderthe K.-W. P. Rent Act, 
1881. Where seption 1S8 of Act No. XII of 1881 
apjoiies, it is only in cases where there is no 
right of appeal that a review can be granted 
and that only on the special ground provided for 
in tiie Act Itself. Wazir Singh v, Thakur Ki- 
SHORi Rawanji Maharaj, through Shib Go- 
pal and another, 

LXVII-139 

ss. IBS and IB^,— Final— Rehearing^ Appeal 
(Act XVIII of 1873.)] A suit for Rs. 108-12-4, 
arrears of rent was brought in the Court of the 
Assistant Collector of the first class and was 
decided by him. After such decision one of the 
parties applied for the rehearing of the suit 
upon the ground that cliey had discovered new 
evidence. The Assistant Collector giahted the 


ACT XII OF 1881, SB. 188 and IBB,— (con- 
tinued. ) 

application and made a new decree which was 
affirmed on appeal to the District Judge. Held 
in second appeal, that as the suit was one in 
which the judgment of the Assistant Collector 
was not final, the Assistant Collector was not 
competent, under s. 188 of Act No. XVIII of 1873, 
to rehear the suit. His second decree and the 
decree of the District Judge affirming it were 
invalid and must be set aside. Manik Rax and 
ANOTHER V , HaRI DaS AND ANOTHER. 

^ [1-141 

( 1 ) Claimant under s* 14^% Appeal,] 

See, s. 148 Nos. 15) and (6). 

(2) Value oj subject matter— Appeal.} 

Where a plaintifi in a suit under s. 93 oi the 
N.-W. P. Rent Act valued his suit at Rs. 46-3, 
which valuation was not objected to either by 
the defendant or the Court, and subsquent- 
ly being d,eteat.ed in his suit preferred an appeal 
which he valued at a very much greater amount. 
Held that he must be bound by the valuation 
put upon his suit and could not by alleging a 
greatly enhanced value obtain an appeal which 
would not have lain on the valuation stated in 
the plaint. Radha Prasad Singh v, Pattan 

OjAH AND ANOTHER. 

[XIII-148 

(2) Szzits below Rs. 100— Appeal,] 

Held that this being a suit for recovery of ar- 
rears of rent below Rs. 100 and involving no 
question of proprietary title to land between 
parties making conflicting claims, no appealiay 
to the Judge of the district from the decision 
of the Assistant Collector. Sunder Pandey and 
OTHERS V , BUDHU CHAUBEY, 

[1-30 ^ 

(^) {Act 

XVIII of iS 7 B)] Held that the subject matter 
of the suit being below Rs. 50, and no question 
oi ’proprietary title in the law, which was the 
subject of the claiin, having been raised of 
determined by the Assistant Collector, the Dis* 
trict Judge had no jurisdiction entertain the 
appeal Lachman Das v. Daulat Singh. 

[1-35 

(5) Stilt above Rs, Second appeal 

District Judge!} This was a suit tor arrears oi 
rentj Rs, 105-8*0, instituted in the Court of an 
Assistant Collector of the 2nd class, who dis- 
missed the suit, and in appeal the same deci- 
sion was up held by the Collector, Then the 
plaintiff preferred an appeal to the District 
Judge'. Held, on reference by the District Judge, 
that a second appeal djd lie to the district 
j ndge. Raja Singh v. Sulka. 

[iv-ia7 

(g) ...f* Defit payable '*—Rate of rent— 

Appeal.} The \vords *' rent payable by the 
tenant”’ m s. 189 oi the North Western Provinces 
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act XII OF 1881, s, 189.— f co?tHmied,) [ 

Rent Act (Xn of 1 881) (as amended by Act XiV I 
of 1 886) mean the rate of rent payable by I 
the tenant and not merely the actual amount 1 
of money \vhich is due at any given time by the 1 
tenant to his land-lord as rent. Where a zemht- 
dar sued a tenant for rent of certain alluvial 
land the amount claimed not being above Rs. 100 
and the tenant objected that there was a cus- 
tom in the village by which rent was paid in 
case of alluvial land only on the culturable por- 
tion, and that during some of the years in suit a 
less portion of the land than that for which 
rent was claimed bad been culturable 
that in such a suit the rate of rent was in dis- 
pute and an appeal would therefore lie. Radka 
Prasad Singh v. Pergash Rai (/. Z. i?., 13 AIL 
193,) followed : Payagsaku y. Mata Din {W. iV. 
1890, p 229) overruled. Radha Prasad Singh 
V . Mathura Chaubp. 

[Xl-219 

.] The 

criterion to be used in deciding whether an 
appeallies under section 189 of Act No. XII of 
1881 is whether the decision would merely 
affect a particular year, or whether it would 
supply a plea of res judicata, if not appealed 
against for all succeeding years in which the 
landlord and tenant stood in the same relation 
as when the suit was brought. Mohib Adi Khan 
7/. E. S. Martin and another. 

[XIII^204 

(8) Has been determined .''"I Under s, 

189 of Act XII of 1881 an appeal lies in a suit 
under s. 93 of the Act where the rent payable by 
the tenant has been a matter in issue and has 
been determined. It is not necessary that the 
rent payable by the tenant should be a matter in 
issue in the appeal, Sarju Prasad v. Haida:r 
Khan. 

[XVI-148 

^9). Rent~Reveune\ The term “rent" 

as used in s. 189 of Act No. Xil of 1S81 can not 
be extended so as to include revenue. Hence 
where a plaintiff sued to recover arrears of 
revenue alleged to be payable to the plaintiff 
by the defendants, under an agreement the 
defendants being admitted to be inferior pro- 
prietors of the land in respect of which the 
revenue claimed was payable, it was ke/d that 
no appeal lay to the District Judge under s. 189 
of Act No. xn of 1891- Tilakdhari Rai and 

ANOTHER z/. SOGRA BiBI. 

[XVI.71 

(10). Determination of proprietary 

iiile.l Held that a decree dismissing a suit 
under s. 93 {k) of the the N.-W. P, Rent Act on 
the grounds that the plaintiffs were not co- 
sharers of the defendant and that the defendant 
was not a co-sharer but an occupancy tenant, 
had determined the proprietary title to land 
within the meaning of s. 189, and that an 


ACT XII OF 1881, s. lS9.-r coniinutid^j 
appeal consequently lay to the district judge, 
Kulsum Bibi and others V , Bandi Bibi. 

’ [vin-e5 

(II). .] This 

was a suit by the plaintiff, a co-sharer, against 
the defendant another co-sharer, for profits 
under s. 93 {k), Rent Act, that latter having 
collected rents during the years in dispute the 
Court of first instance decreed the claim. In 
appeal to the District Judge it was contended 
on behalf of the respondent that no appeal lay 
as the value of the subject matter did not ex- 
ceed Rs. 100 nor did the suit involve any dis- 
pute as “to the proprietary right to land.’ The 
District Judge overruled the objection observ- 
ing that the defendants claim for themselves 
the exclusive rights to collections which is de- 
nied by the plaintiff ; that constitutes a “ claim 
to proprietary right in law ” within the meaning 
of s. 189, Rent Act. Held that the lower Court 
was wrong and no appeal lay. Bhairon Singh 
V . Kalab Abid Ali and another. 

[IV-45 

s. 190 . — Applicability of ss. 562 and 588, 
C.P. C. to rent suifs.1 S. 190 of Act No. XII 
of 1881 makes s. 562 of Act No. XIV of 28S2 
applicable to appeals from a Court of Revenue 
to a District judge, and where in such a case 
a District J udge has made an order of remand 
under s. 562, C. P. C., an appeal will lie from 
such order to the High Court under s. 58S, cl. 
{28), of Act No. XIV of 1882. Partap Singh 
Narain Das. 

[XlV-120 

s, \9l>^Tkird appeal to High Courti] An 
appeal lies to the High Court from a decree of a 
District Judge passed in appeal from an appel- 
late decree of a Collector. Jairam Rai v . 
Dulari Chand and another. 

LlII-47 

s. 205. — Reference — Doubt.\ Held that a 
reference under s. 205 of the Rent Act by 
the District J udge to the High Court can only 
be made when the Judge entertains a doubt as 
to his jurisdiction and not because plaintiif 
applies for a reference, though the Judge him- 
self has no doubt upon the point. Rao Rani 
V , Chakderbhan. 

[III-136 

(1). ss. 206-208. — Want of jurisdiction^ 
Cure by appeall\ In a suit instituted in the 
Court of an Assistant Collector, an objection 
was taken that the suit was not maintainable 
in the Revenue Court, The objection was al- 
lowed, and the suit dismissed. On appeal by 
the plaintiff, the Assistant Collector s decision 
was affirmed. The appellate Court had not be- 
fore it the materials necessary for the determi- 
nation of the suit. He/d, reading together ss. 
207 and 208 of Act XII of 1881 (N-AV. P. Rent 
Act), that though the objection to the junsdic- 
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ACT XII OF 18 S 1 , ss. 20 e- 208 .-rc^„//. 

nuea. } 

l^ioa was taken- in the first Court and repeated 
before the appellate Court, (he latter should 
only hm^pmtanto entertained it for the purpose 
of determining to what Court it should d&ect 
Its order of remand, and should not have passed 
an order the effect of which ivas to maintain 
the .dismissal of the suit. Debi Saran Lal 
Debi Saran Upadhia. 

[IF-i22 


C 4S2 ) 


(2),- 


, ,, — . — — -1 

suit was instituted in a Court of Revenue vvhich 
was partly cognizable in the Civil Courts. Held 
on the question raised on appeal whether the 
Kevenue Court had Jurisdiction to entertain 
the suit, that the provision of ss. 207 and 208 
Act rendered the plea in respect 
of jurisdiction ineffectual. Badri Nath asd 
OTHERS V. BHAJAN LaL, 

[ 11-216 

Cachmx Narain zi. Bhawani Din and an- 
other. 


( 3 ). 


[ 11-87 
-1 In 


V-/. _ I in 

a suit instituted in the Court of an Assistant 
Collector under clause s. 93 of the N.-W.P, 
Rent Act, an objection was taken that, the plain- 
tiffs not being recorded share-holders, the suit 
wp not maintainable in the Revenue Court. 
The objection was allowed, but the Court, at the 
same time, disposed of the case on the merits, 
and dismissed the suit. On appeal, the lower 
appellat*^ Court affirmed the decree, on the 
ground that the Revenue Court had no jurisdic- 
tion in the matter. Held as there were 
materials on the record for the determination of 
the suit, the Judge should, with reference to s. 
207 of the Rent Act, have disposed of the appeal 
on the merits. Debi Saran Lal v, Debi Saran 
Upadhta {/. L. R., 6 All p, 378) referred to. 
bHEO Prasad and others v. Anrudh Singh. 

[IV -154 


C4).- 


-]. An 


j. .rt.u 

occupancy-tenant made a lease for twenty years 
of her occupancy holding^ and put the lessees 
in possession. The zemindar sued 

in the Munsifs Court to have the lease can- 
celled and both the lessor, and lessees ousted 
toe occupancy holding. On appeal it was 
held by the District Judge that the suit was not 
properly speaking a civil suit at all ; and, this 
being so, the Judge dealt with the appeal under 
s. 207 of Act XII of iSSi, that whether 

the suit was or was not of a civil nature the 
Judge was right in appiying s. 207 of Act XII 
of iSSi. JANKI V. Baldeo Singh. 

[XI -191 

( 6 )- 


J. • "rirT.i... ■" * — ■■ II . ^ An 

Assistant Collector dismissed a suit vvithout 
considering the merits, on the ground that it was 
not cognizable by a Revenue Court. On appeal 


ACTjSII OF 1881 , ss. 2 Qe- 208 .~(c<>»tt~ 

the District Judge held that it was unnecessary 
to determine the question of jurisdiction as he 

w s. 208 of the 

P- Kent Act, to remand the suit to the 
Assistant Collector, and he remanded it accord- 
ingly. Held that the Judge had rightly con- 
strued s. 208 of the Rent Act, and that tL re- 
proper. Ahamad-ud-din Khan v. 
MajhsSajf/. L R., 5 AIL, 438J distinguished. 
Girwar Singh And another v. Sita Ram. 

• [- 7111-282 

{«)- 


suit by one recorded co-sharer against another 
J-ecorded share of the profits of a ma/ial 
was decreed by the Deputy Collector acting un- 
P. Rent Act. Oh ap- 
peal, the District Judge dismissed the suit on 
tile ground that a suit under s. 93 (A) of the 
Act would lie against the lambardaronly. Held 
lUat wnetner or not this view were correct, still 
me plaintiff could unquestionably sue the defen- 
dant for money payable by him to the plaintiff 
lor money received by the defendant for the 
piaintiii s use, and if such a suit were wronsflv 
brought m a Revenue Court, the error could be 
cured m appeal under ss. 207 and 208; and the 
District Judge s order was a nullity and must be 
set aside. Banshidhar and others v. Be- 
hari Lal. 

[VIII -74 

.(n- 


fi '♦.'+1 u •r'~ ^ ]• Held 

that though it was true that until the rent is as- 
certained either by judicial action or by con- 
maintainable in a 
Rent Court, but the holder of the land might be 
made to pay compensation to the owner of the 
iana by way of damages for the wrongtol use of 
the land by the_ tenant. Such a suit no doubt is 
not cognizable in a Revenue Court, but the Dis- 
tnct Judge combining in him the two jurisdic- 
rions IS competent to decree such a claim. 
jdRijbawan Singh and others v. Mehdi Ali 

AND OTHERS. 

[¥ 11-140 

Ranjit Singh v. Diwan Singh. 

[1X475 

(8) JValure of suit changed :\ The 

appellants, co-sharers in a certain pam, sued 
the respondent in the Revenue Court for their 
share of the profits, on the allegation that the 
respondent was the lambardar of the patti. It 
was found that the respondent was not the 
lambardar Qi Patti. Held that the suit as 
t^oi^ht must fail, and that ss. 206 and 207 of 
the l^nt Act did not empower the lower appel- 
late Court or the High Court to deal with the 
suit, as the character of the suit and status of 

RA^fiEN‘^.®HARSARE^p!"“ 

[in-20 
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ACT SII OS' 1881 , ss. 2 Q 8 - 308 ~(cofifi- 

nued. ) 


( 9 ). 


-.] r, 


wtid had_ acquired the proprietairy rights "of /) 
damages^’for'^fhe^’ Z) iS a C^il gourt iZ 
bv rights, had become 
aWe m maintain- 

,68 0/ l8Sl Hol mk’ti JI; M ,\tk/ 

1879 not reported) follotred. ffeld also that tfe 
provisions of s. 206 of the N.-W. P. Rgnt Act 
were not applicable, it not being possible to 
treat the ^it as being in any respect the claim 
that alone T was entitled to make on £>, which 
was a claim for rent assessed or ascertained in 

R- -■ 

[11-188 

Jj'eh to Subordi ^)~^ g , -^ The^Tefe{Tan{ 
m a suit instituted in a CivifCourt set up as a 
defence that it was cognizable in the Revenue 
Court. The Court of first instance (Munsif) 
disallowed this defence, and gave the plaintiff a 
deCTee. The defendant appealed to the District 

Judg^e, again contending that the suit was cog- 
nizable in the Revenue Court. The appeal wis 
transferred by the District Jue^e to the Court 
of the Subordinate Judge. The Subordinate 
Judge dismissed the suit on the ground that it 
was not cognizable in the Civil Courts, but in 
the Revenue, /iu/d that, looking to the terms of 
ss. 1S9, 206, 207 and 208 of the N.-W. P, Rent 
Act, the District Judge had no power to trans- 
fer the appeal to the Subordinate Judge, who 
had not the powers vested in the appellate 
Court by s. 208. Ram Prasad and others 
Rai Kishen, 

[III-185 

Debi Din and others 2 /. Beni Prasad and 

OTHERS. 

[IV-39 


(II.) Clause 

(3) of s. 22 of Act No. XH of 1SS7 makes ss, 206, 
207 and 208 of Act No. XII of 18S1 applicable 
to appeals in suits within s. 93 of Act No. XII 
of 1881 when such appeals have been trans- 
ferred under s. 22 of Act No. XII of 1887 by a 
District Judge and are being heard by such 
Subordinate Judge. Babu Nandan Prasad v, 
Changur. 

[XIV-113 

( 12 .) — ■ Matters 


— ■ — iviaiiei's 

jalhng under s* 95*] Held that ss. 206-208 had 
no application to matters which might be made 
the subject of any of the applications mentioned 
in s. 95 of Act XII of 1881, being limited to cases 
which might be made the subject matter of suits 
under s. 93 of Act XII of 18S1. Debi Das z?. 
Ram Ratan. 

[11-218 


AOJ^XII OP 1881, ss. 206-208 

nued.j 

Ram Pariab v, Dharam Singh and others.- 

[V«2S1 

Asghar Ali and another V. Sheopal Singh 

[IX-24 

ANOTHER z/. Kha- 

wani and another, 

[IX-193 

A claims a dividend on 

tne lull rental and the iamdardar pleads that 

burd^e^n/n of that rental, the 

Sukh“ St.-OH 

[VI-1 

[X-lSl 

D a co-sharer, brought this su'it again~il^he 
lambardar and brother, who had made 

the collections. The plaintiff's case was that U 
through his brother had made coKoS 
n excess of the yWWf, to which the S 

proportion to his Ihare. 
Held that D was not bound to prove gross 
negligence against thunder s. 209. Held further 
.5 must be dismissed as 
under s. 93 (. 4 ), B was not liable. Durgia and 
another V. Udai Ram and another. 

[VlI-287 


( 2 ).- 


( 3 ). 


(co-sharers) sued for their share of^ the profit 
° vf 1387-12S9 Fasli. During 1287 
and 1288 Fash the lambardar was one Pan- 
cham and in 12S9 his son, the defendant in 
this suit. Held that the defendant was only 
liable upon the actual sums coliecied and not on 
the gross rental, for he could not be made liable 
m a suit for their share of the profits for the 
misconduct of his predecessor, there being no 
evidence of his own misconduct. Liability in 
damages was personal to the deceased la^nbar-^ 
dan Gui.ab?7. Fateh Chand. 

[VI-32 

ACT XXVI OP 1881.— (li’egotiable Ins- 
truments.) » 

\^'—Htindi--Local usage— Present 
meni,\ Held that when a local mercantile 
custom _ to the effect that the last endorser of 
a hundi remained liable to his endorsee should 
the hundi remain unpaid irrespective of the 
question whether it had been presented to the 
acceptor for payment or not, was clearly proved 
It must be given effect to. Har Lad and 
ANOTHER z/. TULSHI DaSS, 

[ 11 - 38 . 
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ikdl? XXVI OF 1831, s. ^continued.') 

| 2 ). — — •^Notice of diS‘ 

honour- Reasonable ihne?^ In the absence of 
any local usage to the conrrary it is just and 
equitable that the doctrine of notice of dis- 
honor propounded in the Negotiable Instrument 
Act (XX Vl of 1881) should be applied to a 
hundi in the %^ernacular, the “reasonable time" 
Within which such notice is to be given being 
determined according to the circumstances of 
the case. Held^ therefore,^ that where the 
holder of such a hundi ^ which had been dis- 
honoured, sued the prior endorsers on it, without 
having given them such notice, and did not 
prove that they could not sutler damage for 
want of such notice, the suit must fail, Moti 
Lal and another V. Moti Lal. 

[111-216 

( 3 ) . * Rights and liabilities of 

drawer^ drawee and holder in due toursei] P 
drew a hundi on 5, (which S accepted for P^s 
accommodation), which he transferred for value 
to who transferred it for value to C, who 
transferred it for value to R. N.t at R's request, 
and on his behalf, presented the hundi to 3 
for payment, and S paid it. Held that S was 
entitled to recover the amount of the hundi from 

but not from N, Reynolds v. Doyle, (i M and 
G ; 2 Scott • N, R. 45) referred to. Ram Prasad 
u, SiTTA Prasad. Hand Ram and another v, 
SiTTA Prasad. 

[m-62 

( 4 ) . Insolvencjf — Maturity 

Held that the declared insolvency of the drawer 
and drawee of a hundi justified the holder in 
suing before the hundi matured ; and that an 
agreement by the creditors of an insolvent to 
take eight annas in the rupee., which was not 
signed by the insoIventSj was not binding as 
between the insolvent and a creditor, Asa 
Ram V, Debi Prasad and others, 

[I-“21 

(5 ) Porged—’Estopfeli] The 

bon&'‘fide holder for value of a forged liundi, 
to whom, after it had been dishonored, it had : 
been transferred by endorsement, by the payees, j 
who at the time ol' endorsement knew that the I 
hundi was forged, sued the payees on the hundi 
to recover the amount he had paid them for it. 
Held that the payees were estopped from 
setting up the forgery of the hundi as $ bar to 
the suit. Bishen ChaND Rajendra Kishor 
Singh and others. 

[III-50 

Surrender <?/.] 

The appellants sued the respondents for the 
money due on two hundis. The hundis though 
drawn by the respondents and transferred by 
him to the appellants, the appellants had sur- 
rendered them to the respondent and charged 
their amount as the opening debt in a new 
.account in their own books. Held that under 


A.OT XXVI OF 1831, 0. l-( continued.) 
the circumstances the appellants could not be 
permitted to sue on the hundis, Bjrj Lal and 
others V. Arjan Das. 

[III-1S5 

(7.) Payable to a respectable 

personal A number of hundis drawn up by 
Raja Hari^ Hardatt on himself were accepted 
by him in the following terms. Hundi 
accepted by Raja Hari Hardatt in favor of Ram 
Shanker Shukul." They were all made payable 
to “a respectable person." Shanker Shukul 
transferred the hundis by endorsement to 
who has brought this suit against the Raja. 
Held that the phrase “ a respectable person " 
meant the same thing as the phrase ‘*the bearer" 
and that they were perfectly good and negoti- 
able instruments. The plaintiff s suit must there- 
fore be decreed. Balmukand Lal v. The 
Collector of Jaunpur as manager on be« 
HALF OF THE COURT OF WARDS AND HaRI 

Hardatt. 

[IV-3 

&. 4 u --Promissory Motes 1 } The question in 
this case was whether an instrument in the 
following terms was a promissory note or not 
C* do herebyjpromise to pay at Allaha- 
bad to the manager of the Agra Savings Bank, 
Limited, the sum of Rs. 10 on or before the 15th 
day of October, 1876, and a similar sum month- 
ly every succeeding month, for full value and 
consideration received: dated the 9th Sep- 
tember, 1876." Held that the instrument was 
not a promissory note. Carter The Agra 
Savings Bank, 

[III-148 

s. 6. — Hundi pay able A contain person'' or 
“ bearerl* 

See s. (0, No. (7.} 

S. 26. — Endorsement— Minor.) A cheque was 
endorsed in blank by a Europen British subject 
who, at the time, was under twenty years of age 
and was temporarily residing, and not domiciled, 
in British India. It was subsequently dishonour- 
ed and a suit was then brought by the bank which 
had cashed the cheque to recover the amount 
from the endorsor and the dra^ver. The former 
alleged that the drawer had requested him to 
sign his name to the cheque, saying that it was 
a mere matter of form, and he would not be li- 
able for the amount, and that the bank \vould 
only cash the cheque when endorsed by him, 
and in consequence be consented to endorse it, 
but that he did so without any intention of 
incurring liability as endorsor, that he received no 
considerations, and that his endorsement was 
in blank, and not in favor of the bank, and was 
converted nito a special endorsement without 
his knowdedge and consent. The Court held 
that, at the time of endorsement, the endorsor 
was a minor under JEnglish law, and dismissed 
the suit on the ground of minority. . Held that, 
assuming the endorsor to have been sui-juris 
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ACT XXVI OF ISSl, s. m.— (continued.) 1 

the endorsement taken in conjunction with the i 
facts proved, established a contract by which the . 
endorser was bound to pay the cheque. Rohil- \ 
KOivND AND KuMAUN BaNK LIMITED V. RoW. 

[V -101 ’ 

S. 36 . — promissory note— Rights and UabilP j 
ties of — Maker— Payee — Holder hi due course)] 1 
Held that a holder indue course of a promissory > 
note is entitled to recover his money from the 
maker and the payee whatever may be the 
rights and liabilities of the maker and payee be- 
tween themselves. Pitam Mal Ram Chak- 
DER. 

[VI -34 

( 1 ) s. %^.—Presentme 7 it—Hundi — Local cus- 
tom.] 

See s. I No. (i). | 

(2) s. Bill of exchange— Presefihnenf.] j 

One B H drew a Bill of exchange on the Agra \ 
Savings Bank payable at ninety one days. The ! 
Bill was accepted by one P A. There was no 
special condition that the Bill was to be present- 
ed at any particular place or at any particular 
time. The Bill \vas never presented for pay- 
ment, but after maturity a suit was brought on 
the Bill against the acceptor. Held that the 
suit was sufficient demand and no presentment 
was necessary. Farzand Ali v. The Agra 
Saivings Bank. i 

[XVI -201 j 

s. 93 . — Notice of dishonor— Reasonable time j 
—Hundi— Local usage.] | 

See. s. I, No. (2). 


ACT II OF iS 82 , s. m.—(coutimud.) 
dowment of certain property for the main- 
tenance of an alms-house, that BT^ who became 
trustee of the property, mortgaged the same to 
BD (defendant No. i), who brought a suit 
thereupon, obtained a decree, caused some of 
the trust property to be sold without the plain- 
tiff s knowledge, and was trying to get some 
other of the property to be sold ; that the 
plaintiffs objected in the execution department 
but their objection was disallowed. On these 
allegations, the plaintiffs claiming to be the 
maiiagers of the trust property, brought the 
present suit to have their right to protect the 
property declared, to invalidate the mortgage 
and the decree obtained thereupon, to have the 
property released from liability under them, and 
to get back tfie propert37 sold. The material 
part of the defence of BD was that the plain- 
tiffs had no right of action : that the will had 
been revoked and torn up by AP himself ; that 
on a proper construction of the will it does not 
show that any trust was created ; that the suit 
was barred by time and that the defendant was 
a bo 7 td fide dealer with a person who was com- 
petent to deal with the properties. The suit 
was dismissed by the District Judge ; the plain- 
tiffs ha\’e thereupon preferred this first appeal. 
The main points for aecision are 

(1) . Whether the will had been revoked or 
not? 

(2) . Whether a trust such as the plaiiitifis 
allege was created by the will ? 

(3) . Whether the mortgage and the subse- 

quent sale and attachment of the trust property 
is invalid ? , 

(4) . Whether the plaintiffs have any right of 
suit ? 


^ s. Forged hund I— Estoppel)] 

See. s. I, No. (5), 

ACT II OF 1882 (Trust), 

S. 23 (B>).‘---Truslee—Liabiliiy to poy m- 
terest.] One C, the grandfather of the plaintiff 
A, left a sum of Rs. 1,875 hands of B his 

son to be paid by him to the plaintift without 
interest by a will, dated the 2Stli February, 
1871. B (defendant) traded with the money 
and made certain profits. This suit was 
brought by A to recover the sum mentioned 
above with compound interest, but the suit 
was not based on the will of 1871. Nor any 
trust was alleged. The defendant resisted the 
claim for interest on the ground that no interest 

\vas payable under the will of 1871. Held that 
plaintiff was entitled to recover interest under 
the circumstances. Gobtnd Deo and another 
7K HaR NARAIN. 

[ 11-169 

(1), s. Tracts feree for consideration — 

Auction purchaser.] The plaintifts carne into 
Court on the allegation that one BP had, in 
1S42, executed a will by which he made an en- 


It appears that in a suit brought in 1846 by 
certain annuitants under the will against the 
executor and the heirs of BP for the recovery 
of a certain sum of money under the will, it was 
held proved by the Court that tbs \viil had been 
revoked and destroj-ed. Then in 1S50 BT and 
certain others, styling themselves as the heirs of 
BP and his brother DPf executed a deed of 
agreement by which they recognized and con- 
firmed the dispositions of the will. This agree- 
ment was twice considered by the Court and it 
was held that the agreement was made to give 
effect to the will. This was in the years 1876 and 
iS77. 

Held (by Oldfield, J.) that the agreement of 
1S50 clearly showed that the parties to it convert 
ed themselves into trustees of the property and 
as a fact the charities and endowments have been 
kept up in accordance with the wishes of the 
testator. That being so henvever bmzd fide the 
conduct of BD may have been and although the 
trust may have been concealed from him it 
cannot be defeated. He, as purchaser in exe- 
cution of his own decree of trust property, 
is not a transferee, who can be protected and 
as one who holds a simple mortgage of trust 
property, he has no better position. Held 
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Act II OF 1882, s.e4..^(conUnued.) 
further that the plaintiffs could maintain the 
suit. The appeal should therefore be decreed. 

Held {per Stuart, J.) that the evidence clearly 
proved that the will had been revoked by being 
tom and destroyed by the testator. That the 
decree of 1S47 was binding on the Court and 
must be given effect to. The appeal must there- 
fore be dismissed. Ganga Nand and another 
V . Balgobind Das and another. 

[IV-61 

( 2 ). Resulting 

trust B, having been sentenced to transporta- 
tion for life, presented a petition in the Revenue 
Court in which, stating that he owned a certain 
semindari estate, that he had been so senten- 
ced, and that it was necessary to make arrange- 
ments for the payment of the Government re- 
venue and the management of the estate, he 
prayed that his name might be removed from the 
Revenue Registers and that of P be recorded in 
its stead, P sold the property’', for consideration, 
his vendee^ purchasing without notice of any 
trust, and it was subsequently put up for sale 
in execution of a decree against P’s vendee and 
was purchased without notice of any trust. Held 
that the transfer of the property by ^ to P was 
in the nature of a trust. Held also that the 
property could not be followed'into the hands of 
the purchaser at the execution sale. Durga Pra* 
sad V. Asa Ram^ {LL. R* 2 AIL 361) observation. 
Hait Ram and others v, Durga Prasad and 

OTHERS. 

[III-161 

s. Bf'*-^Resulting trust'-Transferee for 
mluel] 

See s. 64, No. (2). 

ACT IV* OF 1882 (Transfer of property.) 

s. 2.^Usufruct74ary mortgage— Redempiw 7 t 
•—Part of 7nortgaged property^— (Regulation 
XXXIV of 1S03). j A deed of usufructuary mort- 
gage executed in 1846, under which the mort- 
gagee bad obtained possession contained the fol- 
lowing conditions Until the mortgage money 
is paid, the mortgagee shall remain in possession 
of the mortgaged land, and what profits may 
remain after paying the Government revenue 
are allowed to the mortgagee and shall not be 
deducted at the time of redemption. At the end 
of any year, the mortgagors, may pay the mort- 
gage money and redeem the property. Until 
they pay the mortgage money, neither they nor 
their heirs shall have any right in the property.’' 
In 1SS4, a representative in title of one of the 
original mortgagors sued to redeem his share of 
the mortgaged property upon the allegation that 
the principal amount and interest due upon the 
mortgage had been satisfied from the profits, and 
that he was entitled to a balance of Es. 45. It 
was found that from the profits, after deducting 
Government revenue, the principal money with 
interest at the rate of 12 per cejit. per an 7 tum 


ACT IV OF 1882 , s. 2 .-(conthmedf 
had been realized, and that the surplus claimed 
by the plaintiff was due to him. The lower 
appellate Court dismissed the suit, on the 
ground that under s. 62 {b) of Act IV of 1882 
and with reference to the terms of the deed of 
mortgage, the plaintiff was not entitled to recover 
the property until he paid the mortgage 
money. Held that, although the word “ in- 
terest” was not specifically used, the natural and 
reasonable construction of the deed was that 
it was arranged that the mortgagee should have 
possession of the property and enjoy the profits 
thereof, until the principal sum was paid, in 
lieu of interest, but that the provisions of ss, 9 
and lo of Regulation XXXIV of 1803, which was 
in force when the deed of mortgage was executed, 
were not affected or abrogated by Act XXVIII 
of 1855 or Act XIV of 1870 or Act IV of 1S82 ; that 
these provisions were incidents attached to the 
mortgagor’s rights of which he was entitled to 
have the benefit ; and that the contract of mort- 
gage being subject to these provisions, the charge 
would have been redeemed as soon as the princi- 

E al mortgage money with 12 per cent interest 
ad been realized by the mortgagee from the 
profits of the property. Samar Ali v. Karim- 
ULLAH. 

[VI -138 

(2). Bai-bil-wafa 77 i 07 igagel\ Held that 

s. 2 of the Transfer of Property Act did not save 
from its operation Bai-bil-wafa mortgage or any 
other kind of mortgages executed before that 
act came into force. Golabi v, Raghonath 
Das. 

[IV -268 

^3,^ AppUcatio 7 i of s. gg to suits m* 

stituted before AM IV of 1882.] A brought 
a suit for the recovery of money by sale of the 
mortgaged property before Act IV of 1882, 
came into force, but the decree for sale was 
given after the Act had come into force. In exe- 
cution of the decree the judgment-debtor ob- 
jected to the sale of the property on the ground 
that the suit not having been instituted under 
s. 67 of Act IV of 1882, s. 99 of the Act prevented 
its being sold in execution of the decree. Held 
that s. 99 did not apply to suits instituted and 
decrees made under the procedure in force, be- 
fore Act IV of 1882 came into operation. Maxcund 
Ram and another v. Ram Sarup and an- 
other. 

[lV -274 

Co 7 tditional sale— Foreclosure— > 

{Rcg7ilatlo7i XVII of 1^06 ), 1 A mortgagee by 
conditional sale, under an instrument executed 
while Regulation XVII of 1806 was in force, 
and before the Transfer of Property Act. 1882, 
which replealed that regulation, came into force, 
sued, after the repeal of that Regulation, for fore- 
closure of the mortgage, not having proceeded 
in accordance with the provisions of s. 8 of that 
Regulation. Held (Stuart C- J., dissenting)j that 




act IV OF* 18S2j s.'2.— (co7itinued.) 
the procedure of that section was not saved by 
clause C^-) of s. 2 of the Transfer of Property Act 
but the provisions of that Act were applicable 
to the. suit. Gai^ga Sahai v, Kishen Sahai. 

[IV-79. 

Foredosure-^NoUce— {Regulation 

XVII of 1806).] Held that where notice of fore- 
closure of a mortgage by conditional sale had 
been duly issued in accordance with the provi- 
sions of Regulation No. XVII of 1806, the coming 
into force of Act No. iV of 18S2 during the time 
limited by the abovementioned notice would 
not prevent such notice taking the legal effect 
provided for by the Regulation. Baij Nath Ray 
and others V. Sheobaran Ray. 

[XIV~2 

y Retrospective effect-^{Regulafion 

XVII of 1806).] Held that the Transfer of Pro- 
perty Act of 1^2 did not affect retrospectively 
proceedings commenced under the Regulation 
XVII of 1806, nor could it affect a right obtained 
under the regulation before the act came into 
force. Gokul Singh and others v, Birj Lal. 

[V-130 

(I.) s, 3. — Notice— Registered deed I\ Held 
that the purchaser of a share in a village must 
be deemed, for the purposes of s. 81 of Act IV 
of I8S2^ to have had notice of a prior mortgage 
of the same property under a registered mort- 
gage-deed. Beni Bahadur Singh v. Ram- 
baRan Singh. 

[VII-183 

(2.) ,] For 

the purposes of s. 85 of Act iV of 18S2 a mort- 
*gagee will be deemed to have notice of a subse- 
quent registered incumbrance affecting the pro- 
perty mortgaged to him. Janki Prasad 
Kishen Dat. 

[XlV-i5i 


Muhammad Sami-ud' din v, Man Singh. 

[VI-318 

(3.) -Notice— Auction-sale'.\ For the 

purposes of s. 85 of Act IV of 1882 a mortgagee 
\vin be deemed to have notice of a sale by 
public auction of the property mortgaged to 
him. Bhup Singh and another v, Gulab Rai. 

[VI-269 

(R) s. 10. — Sale of right to occupy houseI\ 
This was a suit by the owners of the land of 
a sarai against the occupier of a house in 
the sarai^ and his vendee, for possession of the 
house by establishment of their proprietary 
right and by cancelment of the sale-deed. It 
appears that the rights of the parties were 
settled by a compromise between the plaintiffs 
and i?, under whichi^had a full right to remain in 
occupation of the house on payment of a certain 
rent. Held that the right given by the com- 


I ACT IV OF 1882, s. 10.- f continued. j 
; promise 10 R is a right which may be transfer- 
I red and is not in a^ny way personal or dependent 
I on the state of the' house. There being nothing 
I to show that R had discontinued his occupancy 
I or that there was any intention on his part not 
I to resume it, supposing that he did desert the 
dilapidated house temporarily, the suit must 
fail, but the existence of the sale-deed cannot 
affect the plaintiffs title to the site. Ramzanx 
AND ANOTHER V. WaZIR MUHAMMAD AND 

others. 

[vn-60 

(2). Sale of~Right to sue for W 7 'ong‘ 

ful attachme7ttl\ The mere right to sue /or 
compensation for the wrongful attachment of 
moveable property in execution of a decree is 
not transferable by sale. Pragi Lal v. Fateh 
Chand. 

[11-219 

- SS- 10 & 11. — Restriction reptignant to inter^ 
est created a co-sharer in a village, trans- 
ferred to A, another co-sharer, a two a 7 ma share 
by deed of sale. Upon the same date, A exe- 
cuted an ik7'amamak in which he agreed that 
he would not collect the rents of the two annas 
transferred to him, that he would not ever de- 
mand partition of that share, and that he would 
not alienate or mortgage it or otherwise exercise 
proprietary rights over it. It was further pro- 
vided that in the event of committing any 
breach of covenant the sale should be avoided, 
and the proprietary rights in the two a7znas 
share should re-vest in M. A suit was subse- 
quently brought hyM, upon the allegations that, 
in breach of the covenants of the ikrarziamah, 
A had collected the rents of the share, that he 
had sought to obtain partition of the same by 
certain proceedings in the Revenue Court ; that, 
in consequence of his action in collecting the 
rents, the plaintiff had been compelled to sue 
the tenants ; that in these suits the tenants ex- 
hibited receipts given by A^ on the basis of 
which the suits were dismissed; and that he had 
been subjected to various costs and expenses.. 
He therefore claimed, by way of damages from 
A, the amount of these costs and exepenses, and 
also to recover certain sums of money realized 
by A as rent from the tenants, and further, by 
reason of the zkraz^iamh, to avoid the sale- 
deed vrhich preceeded it. Held that the deed 
of sale and the iki'a7’na7na must be regarded 
as recording one single t^nsaction, 2. they 
must be read together as stating the nature of 
the transaction entered into upon that date 
between the plaintiff and the defendant, which, 
on the face of it, professed to be a sale of a two 
anntzs share to the other by the former ; and 
that, in this viewv it wms clear from the ikrar- 
7iamah that the proprietary title created by the 
sale-deed was cut down 10 ziill, and limitations 
placed upon it which rendered it useless as a 
proprietary right. Sital Ptirsliad v, Luchzni 
Parskad (/. L, i?., 10 Calc.^ 30) referred to. Held 
that provisions of this kind which absolutely 
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ACT IT 1882, ss. 10 & Ih—fconitmi^dJ : 
debar the person to whom the proprietary rights \ 
have passed from exercising these rights, impose i 
conditions which no Court ought to recognize or ( 
give effect to ; that a covenant in a sale-deed the 
effect of which is to disable the vendee from 
either alienating or enjoying the interest convey- 
ed to him, is not only contrary to public policy, but 
in violation of the principle of ss. |o and ii of 
the Transfer of Property Act ; and that, therefore, 
as the agreement on the basis of which the 
plaintiff asked for relief was one which no Court 
should assist him in enforcing, the suit must fail. 
Holman Y, Johnson (i Cowper^ AnanHia 
Tirik Chariar v, Nagmnthu Ambala Garen ( /. 
Z.. R., 4 Mad, 200J; Bradley v. Peixoto, (Tudor's 
Leading oases on Real Property, 96SJ and 
Hpsain Khan Bahadur v. Nateri SHnivasa 
Chariu (6 Mad. H. C. Rep*, 356 j referred to. 
Balajt /. Rahalkar v. Naraya^t Bhal ( 6 Bo?n, H* 
C. Rep* A, C., 63j distinguished. 

Held hy Mahmood, J, with reference to the 
sums realized by the defendant as rent, that 
whatever may be the rights of a lambardar in 
reference to the collection of rents, the defen- 
dant, being a co-sharer in the village, and having, 
though perhaps irregularly, realized sums of 
money from the tenants, could not, in a Civil 
Court and in a suit of this nature, be made to 
repay the lambardar, and the latter’s only 
remedy was to deduct the items when the btijha- 
rat or rendition of accounts between the co- 
sharers and himself took place. Held by Mah- 
mood, J., with reference to the costs incurred 
by the plaintiff in the Revenue Court, that such 
Court in the former suit was entitled to deal 
%vith the question of costs, and dealt with it, 
and the costs could not be made the subject 
matter of fresh litigation, and therefore could 
not be claimed in this suit by way of damages. 
Ckengnlva Ray^a Mudali v , Jha^igakhi Ammal 
(6 Mad., H* c. Rep, 192 j; Jalam Puftja v. 
Khoda Javra (S Bom., H. C\ Rep. A» C., 29 J; 
Kabir v. Mahadu (/. Z. R., 2 Bom., 360) 
and Pranskanhar Shivsha7ikar v* Govindh 
Lai ParbJiM Das (L L. R., i Bom,, 467^ refer- 
red to. Mahram Das v * Ajudhia. 

[VI -189 

(1) . as. 10 and Condi lio7i making mtcr- 

esi determmable 07 i alienatio7ti\ A Hindu by 
his will devised a certain village to the devisee 
and his heirs for ever, but with a condition 
attached that if the devisee or his heirs alienat- 
ed the village it should revert to the heirs of the 
testator. Held tha 4 the condition was beyond 
the power of the testator and was inoperative 
and that the devisee took an absolute estate. 
Ananiha Thilia Chariar v. Naga^mithu Am- 
balaga7'e7i (L Z. R., 4 Mad., 200 J and As/m- 
tosh Dull V. Doorga Chum Ckatterjee (/. L. 
R., 5 Calc, 438) referred to. Bageshri Kunwar 
AND ANOTHER SaTNARAIN SINGH AND AN- 
OTHER. 

[XVII -104 

(2) . .1 Ij, 

a suit for possession of certain shares in certain 


ACT IV OF 1882 , ss. lO & \%~--( continued*) 
villages, a compromise was effected between 
the plaintiffs ana B, the defendant. The terms 
of the compromise were embodied in a deed, the 
terms of which were as follows : — 

“ The said B will hold possession as a proprie- 
tor, generation by generation, without the power 
of transferring in any shape. .....The following 

shares recorded in Es name shall not be trans- 
ferred or sold in auction in payment of any debt 
payable by the said B, and in the event of their 
being transferred or sold, such transfer will be 
invalid, and the plaintiff’s will then be entitled to 
set aside that transfer, and to obtain posses- 
sion.” B obtained possession of the shares allot- 
ted to him by the compromise. Subsequently, 
certain creditors of B attached the shares refer- 
red to in the deed in execution of a decree 
obtained against the heirs of B for money lent to 
on a bond, which he had executed while in 
possession of the shares, and in which he made 
a simple mortgage of them. The representatives 
of the piaiiitifts in the suit in which the compro- 
mise was made objected to the attachment. 
Held by Oldfield, J that the deed of compro- 
mise passed an absolute estate to B and his 
heirs to which the law annexed a power of 
transfer, and that, in reference to s. 10 of the 
Transfer of Property Act, the stipulation against 
alienation on B's part, or against sale by auction 
in execution of decrees against him, was void. 

Per Mahmood, J,— That the rule contained in 
s, IQ of the Transfer of Property Act was not 
binding upon the Court in this case, inasmuch 
as the question was one of succession or inheri- 
tance, to be governed by s. 24 of the Bengal 
Civil Courts Act ; that it was for those objecting 
to the attachment to show that, under the fiiudu 
Law, the rights of B in the property ceased to 
exist at his death, ^ or that his estate devolved 
upon them free of his debts ; that, the Hindu 
law being silent on this subject, the principles 
of justice, equity and good conscience must be 
applied, to which, so tar as transfer was con- 
cerned, effect was given by s. 10 of the Transfer 
of Property Act ; that the restrictions imposed 
by the deed of compromise upon B's powers of 
alienating the absolute estate which it conferred 
upon him were opposed to the policy of the law 
and could not be recognized ; and that B must 
be held to have had an absolute estate which 
would devolve upon his heirs, and which could 
be sold in execution of decrees for his debs. The 
Tagore case, (9 B* L. R., 377) referred to. Bhai- 
Row Miser and others v, Permeshri Dayad 

AND OTHERS. 

[V -136 

( 3 ). T7'a7tsfer by act of parties i\ A 

covenant in a lease to a company provided that 
the lessees should not “assign, underlet, or 
part with the possession of any part of the said 
premises unless with the express consent in 
writing of the said lessors or their assigns.” 
The company having gone into liquidation and 
the Official Liquidator having applied under s. 
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AG‘1? IV OF 1882, ss- 10 & 12. — { co?ttbmed. ) 
144 cL {c) of the Indiaii Companies Act for 
sanction to sell the companies' property, it ob- 
jected on behalf of the lessor’s asigns that the 
'proposed sale would be in contravention of the 
covenant. /le/d that the covenant did not apply 
to assignments by operation of law or assign- 
ments authorized by statute. Ss. 10 and 12 of 
the Transfer of Property Act (iV of 1882) relate 
only to transfers by act of parties. In the 
MATTER OF THE WeST HoPETOWN TeA COM- 
PANY, LIMITED. 

[X -71 

s. T fans fer— Bond fide pnrchaseK^ In 

this case the members of a family executed an 
agreement by which they bound themselves not 
to alienate any of their immoveable property 
until certain debts due by them should have 
been liquidated. Held that the agreement was 
not binding on a bond fide purchaser for con- 
sideration who had no notice of the agreement. 
Ham Din v, Maheshar Dial and others. 

[IV-254 

( 3 ). s. AX’- Ostensible owner — Benami pur^- 
chaser— Transfer for value i\ Where the real 
purchasers of immoveable property had per- 
mitted the bena?m purchaser to hold himself 
out as the real owner and a third person had 
purchased from such benami purchaser for 
value. Held that the former could not recover, 
unless he could pj-ove that the last mentioned 
purchaser had direct or constructive notice of 
the real title or that there existed circumstances 
which ought to have put him on an enquiry 
which if prosecuted would have led to a dis- 
covery of the real title, JOKHU AND ANOTHER 
2/. Mehdi Husain. 

[1-67 

(2). Widow hi posses* 

sion of daughter s share — Transfer.^ Upon the 
death of 6^, a Muhammadan, his estate was divi- 
sible into eight shares, two of which devolved 
upon his son A, one upon each of his five 
daughters, and one upon his widow B, The 
narne of B only was recorded in the revenue 
registers in respect of the zemiudari property 
left by 6^. In 1S76, A and B gave to X a deed of 
simple mortgage of 2J biswas out of a 5 biswas 
share of a village included in the said property. 
In 1878, A and B gave to F a deed of simple 
mortgage of the 5 biswas, which were described 
in the deed as the widow's “own” property. In 
1882, X obtained a decree upon his mortgage for 
the sale of the mortgaged property, and it was 
put up for sale and purchased by X himself jn 
January 1884. In February and November 
1884, the daughters of G obtained ex-part e dec- 
rees against A and B in suits brought b}^ them 
to recover their shares by inheritance in the 
five biswas. In 1885, 6" brought a suit upon his 
mortgage of 1S78, claiming the amount due 
thereon and the sale of the whole 5 bawas. 
Held (by Mahmood, J.) that the shares of the 
daughters, even if they were minors at the time 


j ACT IV OF 1882 , s. contmued . j 

j of the plaintift'’s mortgage, could only be affected 
j if circumstances existed which would furnish 
I grounds for applying against them the doctrine 
! of equity as promulgated in s. 41 of Act IV of 
1882, but here no such circumstances existed. 
Sita Ram Wilayati Begam and others. 

LVI-lOl 

ss. 41 & 4 B.— Transfer— Consent in 1869, 
A and J, two co-sharers of a moiety of a ten 
biswas share in a village Ci^'and IV being also co- 
sharers in the same moiety), joined with H, the 
holder of the other moiety, in giving to K a usu- 
fructuary mortgage oi^^'jbzghas of land, being the 
whole of the sir land appertaining to the ten bis- 
was share. The deed of mortgage authorized the 
mortgagee to retain possession of the land until 
payment. 01 the mortgage-money, and to receive 
profits in lieu of interest ; and he obtained pos- 
session accordingly. In 1S72, F, W and A, gave 
to other persons a usufructuary mortgage of 
their five biswas share, together with a moiety 
of the 87 bigkas of sir land ; and it was stated in 
the deed that half the mortgage- money due to 
X on the mortgage of 1869 was due by the execu- 
tants, and that they accordingly left the same with 
the mortgagees in order that the latter might 
redeem, in November 1S76, Hs five biswas sha.re, 
together with its sir land, was sold in execution 
of a decree. Subsequently, X, alleging that the 
mortgagees under the deed of 1872, and the pur- 
chasers under the execution sale of 1876 had dis- 
possessed him, and that his mortgage-debt had 
not been paid, sued to recover possession of the 
87 bigkas of sir land, by virtue of his mortgage- 
deed of 1S69. The Court of first instance held 
that the plaintiff was not entitled to enforce his 
mortgage in respect of F's and IWs share in the 
87 btghas, because they were not parties to the 
deed of 1869. That decision was upheld by the 
lower appellate Court. Held that inasmuch as it 
ivas clear that at the time when the mortgage- 
deed of 1869 was executed, F and W were 
aware of the transaction which made X, the 
mortgagee, under the deed, of the whole pro- 
perty, and that, knowing this, they allowed the 
possession of A^ J and H to appear as if 
covering the entire zemhzdari rights in the ten 
biswas share of the sir land, and inasmuch as 
the statements contained in the mortgage-deed 
of 1S73 were an admission on the part of i^'^and 
W that the mortgage of 1S69 was executed with 
their consent, the equitable doctrine contained 
in s. 41 of Act lV of 1882 applied to the case, and 
F and W had no defence, either in law or in 
equity, to the plaintiff's suit, with reference to 
their shares, and for the purpose of obviating 
the lien of 1869. RamcoG?na 7 Xoopidoo v. Me. 
queen (\\B. L. i?. 46J referred to. fur- 

ther that by virtue of the rule enunciated in 
s, 4$, the rights of the mortgages under the deed 
of 1872 must give way to the incidents of the 
prior deed ot 1869. Tulshi v, Radha Xiskan 
(W, JV,f 1886, p. 74) referred to. Raramat 
Khan v, Sami-ud-din and others. 

[VI-83 
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ACT IV ..OF lSB2*—f 

8 . 50 .— 'In a suit by a co*sharer in a zemindari 
for arrears of rent, the defendants proved that 
they had paid a certain amount to a third person 
who had suceeded the plaintiff as lambardar. 
It was found that the payment had not been 
made to the lambardaf in his capacity as such 
Held that the suit must fail, inasmuch as 
on the principle of s. 50 of Act IV of 1882, the 
payment extinguished the plaintiff s claim. Chat- 
RI AND OTHERS 2 /. BaHADUR SinGH. 

[VIII-45 

(I.) s. 52 .— Z/.? fenden$-Award-~Partv^ 
This was a suit for the foreclosure of a nine 
pies share in a certain village on a bai-dll-wafa 
mortgage executed by y TV and M P in favor of 
the plaintiff, m the year 1S73. Among the other 
defendants were the co-sharers of the mortgagors 
and their connection with the suit appears to have 
been due to the circumstance, that during the 
proceedings taken by the Settlement Officer to 
prepare the khewat of the various shares belong- 
ing to the co-sharers in the village, some sort of 
agreement to refer the matter to arbitration 
had been executed by yAf and MP. along with 
the other co-sharers. In pursuance of that 
agreement reference having been made to 
arbitration, an award was given on the 22nd 
beptember, 1873, wherein it was declared that 
aforesaid mortgagors 
y^and M P were entitled was only two pies. 
Ihese ppceeclings took place before the Settle- 
ment Officer in connection with the preparation 
01 the khewaL It was contended on these facts, 
on behalf of the defendants that because at the 
time when the mortgage was executed there was 
aquarrel'pending before the Settlement Officer 
which was referred to arbitration and which 
arbitration on the very date of the mortgage 
declared the rights of the mortgagors by Iimft- 
ing It to only a two pies share, therefore the 
mortgage was subject to the rule of equity as 
to hspe 7 ideus, which rule would involve that a 
transfer under such circumstance would be sub- 
result of the l/s already pending. 
Held, m the first place, that as the reference to 
A / and the award were antecedent to 

Act AIX of 1873 coming into force, that Act was 
ot no value to the defendants appellants. Amd 
sotar as the general principles are concerned it is 
admitted that the present plaintiff was no party 
to the dispute which was going on in the Settle- 
ment Court and which ended in the arbitration 
a^vard. Jaglal Rai and others Makhna 


ment ot three registered hypothecation bonds, 
the defendant mortgagor executed a regis- 
tered deed of usufruciuary mortgage in favour 
of third person. The mortgagee under this 
deed was not made a party to the suit. Shortly 
after its execution^ the plaintifts obtained a dec- 
ree, and ultimately the hypothecated property 
was sold in execution of the decree, and was 


ACT IV OF 1882 , s. 52 , — f continued,) 
purchased by the decree-holders. Meanwhile 
mortgagee obtained possession, 
and the decree-holders brought a suit against 
hini for ejectment Held that the doctrine of 
applicable to the case, that the 
^^at the plaintiffs, while their former suit 
as pending, knew of the defendant's mortgage 
rvtrf ^ them to make him a 

litigation, and that they were en- 
titied to an unconditional decree for possession 
^ Property. Pellamy v. Sabine fuHe. G, 
565; referred to. Muhammad Sami-ud-^ 
dmy.j Man Sm^hfl. L, R„ g AIL, 125; and 
CAau^f/. L R., lo All.! s^o). 
NazTr uD^Dm Singh and others z/. 

[IX- 0 i 


( 3 ) - - — _ dower,! Where 

a suit for the dower debt due to a Muhammadan 
P^^^ing on behalf of her heirs. The 
heirs of her deceased husband mortgaged cer- 
had been of the deceased 
heirs of the widow ob- 
tained a decree which could only be executed 
deceased husband. 
Held that^ this decree took priority over the 

thereol'^^^ decree and a sale held in execution 
the^of. Bazayet Hossem v. Dooli Chtmd (/. 

/c., 4 Calc,, 402) followed. Yasin Khan and 
OTHERS V, Muhammad Yar Khan. 

[XVII -185 


7 'yT'. Registered afid unregis- 

iered deed— Priority B held a decree for the 
sale of property which had been mortgaged to 
him by an instrument which was not compul- 
sorily registrable and was not registered. W 
purchased the same property pendente life, by 
a registered deed of sale. Held, that there 
was here no competition between a registered 
and an unregistered instrument to which s. ko of 
Registration Act could apply; and that Hs our- 
chase was, by s. 52 of the Transfer of Property 
Act, subject to the decree passed in B’s favor 
tSHAGWAN Das V. Nathu Singh and others! 

[IV-158 

(1). Registered and unregistered deeds 

Piwriiy Notice of fraud,! Apart from any 
question of equitable estoppel, such as described 
by Lord Cairns m the Agra Bank v. Barry, (L, 
R, 7 H, L, 135) where one perso-n takes a pos- 
sessory mortgage of property with full know- 
edge and notice that another is already in pos- 
session of such property under an earlier instru- 
ment of a similar kind, he cannot be said to 
be acting m good faith, and the principle of s. 
53 of the Transfer of Property Act (IV of 1882^ 

IS applicable to such a transaction. In such 
a condition of circumstances, quoad' the prior 
title, though created by an unregistered instni- 
ment^ the status of the second mortgagee under 
his registered document is affected by his own 
mala ftdes ] auA as, on the one hand, the first 
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ACT lY OF 18 S 2 .S. 52.—fconfsHued. ) 
mortgagee might avoid it on the ground that it 
was executed in fraud of him, so, on the other, 
the second mortgagee cannot, on the strength 
of his own fraud, pray in aid the provisions of 
the Registration Law to give preference to an 
instrument which records a transaction that, 
in its inception, being fraudulent was a mcdtcm 
pactum. Ram Autar v. Dhanauri akd others. 

[yi -174 

(2) .— — Award-^Decree—Fraud?^ The de- 

fendant in executing a decree against immove- 
able property of the plaintiff’s husband, was 
met by the plaintiff with an objection that, sub- 
sequent to the decree, the profjerty had been 
transferred to her under an arbitration award, 
which was made a decree of Court, in discharge 
of her dower-debt ; and, the Objection hav- 
ing been overruled, she brought a suit to es- 
tablish her title. It was found that the transac- 
tion put forward by the plaintiff was fraudulent- 
ly and collusively entered into in order to defeat 
her husband’s creditors. Held that the award 
being the result of fraudulent and collusive ar- 
rangements to defeat the creditors, the mere 
fact that the parties in perfecting the fraud 
obtained a decree, would not afford an answer 
to the creditor’s claim ; and that as the arbitra- 
tion award and the decree thereon were ficti- 
tious proceedings not taken for the purpose 
of paying the true dower-debt, but to make it 
appear that the property was the wife’s, when in 
fact it was the husband’s, the rule laid down in 
Suba Bihi v. Bal^ohind Das (/. L, i?., 8 AIL^ 
178) 2^viA Namin Singh V. Mata Prasad Singh 
{Weekly Notes 52) was not applicable. 

Maksudun-nissa V. Karamat Ullah and an- 
other. 

» [X-i5 

(3) . Presumption of fratid from in- 

debtedness?^ Although under certain circum- 
stances it is possible that an alienation made 
before the alienor is actually indebted may be 
voidable as being made with the intention of de- 
frauding future creditors. The mere fact that the 
alienor has subsequently to the alienation be- 
come indebted will not of itself be sufficient to 
establish a presumption that the alienation \vas 
made to defraud creditors, the alienor being at 
the time indebted only to a very inconsiderable 
extent, Azizun-nisa v. Lal Mohan Lal. 

[XVI-i23 

(I.) s. 54. — Sale— Completion of ^Payment 
of purchase money.] Non-payment of the pur- 
chase money does not prevent the passing of 
the ownership of the property sold from the 
vendor to the purchaser ; and the latter, not- 
withstanding such non-payment, can maintain 
a suit for possession of the property, subject to 
such equities, restrictions or conditions as the 
nature of the case may require. Mohun Sin^h 
v.Shib Koonwer (N-W.P. H C. Rep, 1866, 
65}, Go&r Pershad v. Nunda Singh (N^W, 


1 ACT IV OF 1832, s. 54.— f contlnned, ) 

? P. H. C. Rep., 1S66, p. i6oA Heera Singh 7^ 

I Raghonath Sakav (A’.-fK P. H. C. Rep., 186S, 
j p, 30^ and Umed}ital Motirani v. Dava ( L L, 

I R., a Bom. 547) referred to. The difference 
j between an executed contract of sale and 
I an executory contract to sell observed on. 

I Ikbal Bega?n v. Gobhtd Prasad (/. L. R., 3 
I All., 77) dissented from. A deed of sale of 
I immoveable property having been duly exe- 
cuted, and registered, and delivered, and the 
purchaser having paid a portion of the purchase 
money to the vendors creditors. Held, with re- 
ference to s. 54 of the Transfer of Property Act 
(IV of 1 882), that these facts amounted to a full 
transfer of ownership, and the purchaser could 
maintain a suit for possession of the property 
sold, notwithstanding that he had not paid the 
balance of the purchase money to the vendor 
or to a mortgagee of the property, as stipulated 
in the deed. Shib Lal v. Bhagwan Das. 

[IX-96 

( 2 ), Sale of house below Rs, \m-^Regzs^ 

tration — Possession?\ This was a suit to recover 
possession of a certain house, which the plaintiff 
alleged, had been conveyed to him under an 
unregistered sale-deed by the owner and of 
which he had been dispossessed by the defen- 
dants. The registration of the sale-deed was op- 
tional under the Registration Law, The defence 
was that the sale-deed was fictitious. The 
lower appellate Court decreed the claim on the 
finding that the sale-deed was genuine and that 
the vendor made over possession of the house 
to the plaintiff. In second appeal it was con- 
tended by the defendant appellant that'\>ecause 
such sale and delivery of possession was accom- 
panied by the execution of a sale-deed which 
was not registered such sale was invalid under 
s, 54 of Act IV of 1S82. Held that the conten- 
tion was unsound and there was nothing in s. 
54 which would render a sale effected in the 
second alternative tnethod void by reason of the 
execution of a non-registered "deed of sale, 
Narain CJmnder CJmckerbuity tj. Dataram Roy 
(/. Z.. R., 8 Calc., 597) distinguished. Imam- 
UDDIN AND OTHERS V. RaMZAN CHAUDHRI. 

[V-201 

^3), Sale in contraventiofi of section-^ 

Pfe’emptio7t?\ The wajib-al-urz of a village gave 
the co-sfearers a right of pre-emption in cases 
where any of them should wish to “ transfer his 
share wholly or partly by sale or mortgage.” 
One of the co-sharers entered into a transaction 
by which he tansferred the possession of his 
share to a stranger for Rs. 300, and had muta- 
tion of names effected in the Revenue Depart- 
ment, but, in order to avoid the right of pre-emp- 
tion, the parties omitted to execute or register 
a deed of sale in respect of the transfer. Held 
by the Full Bench (Mahmood, J., dissenting) 
that the transaction gave rise to the right of 
pre-emption within the meaning of {si^wajib-ul- 
ars. 
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Per Petherabi, C. J., that the terms of the 
wajib-'Ul-a?'z meant that if diiiy co-sharer trans- 
ferred his right wholly or partly, the right of 
pre-emption should arise; that, although the legal 
interest in the share was never trasferred, the 
effect of the transaction in question was to 
transfer absolutely the whole right of posses- 
sion from the vendor to the vendee, and that it 
was therefore such a transfer as let in the right 
of pre-emption. 

Per Straight, J., that inasmuch as the defen- 
dants deliberately omitted to observe the neces- 
sary legal formality of a registered instrument 
with the object of defeating the pre-emptive 
right, it was very doubtful whether* a Court of 
equity would be justified in allowing them to 
set up, and in giving effect to, a defence based 
upon their own intentional evason of the law. 

Per Oldfield and Brodhurst, JJ., that fail- 
ure of the parties to the transfer to comply with 
requirements of s. 54 of the Transfer of Property 
Act (IV of 1882), as to the manner in which the 
transfer should be made, did liot alter the 
nature of the transaction or affect the fact that a 
sale had been made, and could not affect a 
pre-emptor’s right in respect of it, 

Pgf Mahmood, j., that a valid and perfected 
sale was a condition precedent to the exercise 
of the pre-emptive right; that, in the present 
case, nothing nad happened which could pro- 
perly be termed a “ sale” within the meaning of 
the application for muta- 

tion of names not having been registered, the 
provisions of s. 54 of the Transfer of Property 
Act prevented it from taking effect as a sale, 
or passing the ownership from the vendor to the 
vendee, and that therefore, under the wajib-ul- 
arZi the right of pre-emption could not arise. 
Janki Misir V, Girjadat Misr and another. 

[V-87 

^45 ] Where 

a Sunni Mahomedan transferred certain im- 
moveable property exceeding in value Rs. loo 
under such circumstances that the price was 
paid and possession of the property delivered 
to the transferee, but no sale-deed was 
executed ; on a suit for pre-emption based upon 
such transfer being brought, it was heldhy the 
Full Bench (Banerji, J. dissenting) that the 
Muhammadan law was to be applied in con- 
sidering whether or not a right of pre-emption 
arose and that, inasmuch as the transaction in 
question was a complete sale under that law, a 
right of pre-emption did arise. 

Per Banerji, J., Conira-^*^ In the absence 
of fraud no claim for pre-emption under the 
Muhammadan law applicable to persons of the 
Hanafi sect can arise in respect of the sale of 
immoveable property of the value of one, hun- 
dred rupees and upwards unless such sale has 
been effected according to the provisions of s. 54 
of Act No. IV of 1882, Begam and others v. 
'Muhammad Yakub and another, 

[XIV-lOl 


act IV OF continued. ) 

s. BB—Covena?tt for quiet enjoyment --Breach 
-’Liability of heirs,] B mortgaged certain 
zemifidari share to X and subsequently sold 
the same to A, concealing the fact of the prior 
mortgage. X brought a suit to enforce his 
lien on the property against B and A and ob- 
tained a decree. Thereupon to avoid the attach- 
ment and sale of the property A paid off the 
mortgage money and brought the present suit 
for the same against the heirs of B. The suit 
was contested on the ground that it was in the 
nature of a tort and was claimable from B per- 
sonally and not from his heirs. Held that the 
suit was one for damages for breach of a cove- 
nant for quiet enjoyment and that the heirs 
were responsible for it to the amount of the 
assets in their hands. Chatturi and another 
V. Suraj Narain. 

[ 1-50 

(I.) s. 58 . Mortgage money— Post diem in- 
terest assessed as damages,'] interest i>ost diem 
on a mortgage bond for a term certain and con- 
taining no express provision as to the payment 
of post diem interest is nothing else than da- 
mages for the breach of a contract. Such in- 
terest cannot be regarded as a mere continu- 
ance of the ad diem interest due on the mort- 
gage bond, and, as such, as forming an integral 
part of the mortgage-debt, nor even as resem- 
bling such interest and forming a ‘‘charge” upon 
the property, though nominally damages. In 
respect of post diem interest given by way of 
damages no distinction is to be drawn between 
simple bonds and mortgage bonds. Mansab 
Ali V. Gulab Chand (I. L. R,^ \o Alt,, 85 j and 
B hag want Singh v. Daryao Smgk(I. L, R.. 
II AIL, 416^ followed. Cook v. Fowler {L, R. 7 
H. L,, 27); Bishen Day at v Udit Narain (L L* 
R., %AU. 486 j and Rajpaii Singh v. Kesh Narain ' 
Singh {JV,N. 1890, p, 149) referred to. Sri 
Niwas Ram Pandey v. Udit Narain Misr 
AND another. 

[xi-ea 

{ 2 )— ^Hypothecation — Specific property— 
Future indigo prodtice.] Held, upon principles 
of equity, that a hypothecation of certain future 
indigo produce was a valid contract to assign 
such produce when it should come into exis- 
tence ; and that the hypothecation became com- 
plete when the crop was grown and the produce 
realized ; and was enforcibie against a transferee 
of such produce with notice of the obligee's 
equitable interest. Held, also that such an in- 
terest would not avail against a transferee with- 
out notice. Bansidhar v, Sant Lal and an- 
other. 

[VIII -35 

(3), “ Our 

zemindari property A deed of simple mort- 
gage described the mortgaged property as ** our 
zemidari property” {zemindari apni), and gave 
no further specification or descnption. It was 
proved that at the date of the mortgage the mort- 



( m I 


i-'IG£5T O? CriSEi 


ACT IV 0!F I8S2j s» coH^hmed J 

gagors had a definite and ascertained fractional 
share into semiudaris . Held that the words ‘‘our 
zemindan property ’’ were snfficienth’certain, or 
at any rate were capable of being made certain 
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z^imdari interest : and that the mortgage was 
therefore not void for uncertainty. KSutia Lai 
xMtcfiamvtad Husain Khan (f. L. R,z All 
^ayal V. Udit Mamin (I. £ 
R.,%All.. A^6)-, Rams!dA Rande v. Raignbhid 
RaeKJanick Chand v. 
Beharee Lai (M. VV. R. H. C. Rep. 1870 'b. 
263 J; Deojit V. Pitambar (!. L. /f., i Ail, 
Ojficlal Receiver (L. i?., 
Tadman. v. D. Epineuil 
\L.R. 20 Ch.D. p. 75S) reterred to. SH.i.Di Lal 
1 HAKUR Das and others, 

[S-60 
A 
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bond specified certain property as belopt^-ip^ to 
the obligors and contained the following provi- 
Pi'^^perty in the aioresaid 
taluka Rajapur shall remain pledged and hypo- 
hecatea for this debt.” Held that the terms of 
the bond were sufiiciently clear and explicit to 
constitute a legal hypothecation of the shares 
ft? * it recited in the opening 

that the obligors were owners. Bishek Dayal 
AND OTHERS V , UdIT NaRAIN, 

[VI -216 
( 5 ). 


r)' '■ ^ “"T Ark — lilies ta ^k?^aa-~ 

Pozver of salel\ Defendants having borrowed 
money from plaintiffs executed in their favor a 
bond, the material portion of which was as 
follows:- We have pledged and hypothe^-at^d 
{arh aur mnstagkrag) our share of the semiii^ 
p* darz (rights and interests) in the village Pa-di 
Mms^farganah Meerut, to secure the cTedito?s. 
Until payment oi the aioresaid mo.cevs '.ve shall 
not transfer the aforesaid property to anv one 
t sale, gift or otherwise : "if we 

should do so, our act would be invalid. We 
have therefore executed these presents in the 
shape of a bond.” Held that these words were 
equivalent to a simple mortgage as defined in 
s. 58 ot the i ransfer of Property .•\ct, 1SS2, and 
earned with them power to sell throug.h the 
Intel \"en lion of the Court the property named 
m the bond, if the debt were not repaid accord- 
ing to the terms of the bond. Xodar and an- 
other Ayub Khan and others. 


ACT IV OF ISS 2 , s. BB-{continued) 
tne transaction was described in the document 
oy tne words arH^ and Zlustaghraqy Held 
tnattiie words ana '\VIus lag kraq used 

m the Dond^ implied a power of sale and that 
tne transaction in question, though entered into 
before the passing of the Transier of Property 
* .-C. (1 . of^ 1S82) must be taken as amounting 
supstantiaily to a “simple mortgage such as 
IS aenned in s. 58, cl. {3) of that Act, and could 
not be understood as merely creating ‘‘a char<ye” 
s. iGo of the same enactment ; mid 
tiiat: tnis being so, the rights of the mortgagee 
must prevail c^'er those of a subsequent bond 
purchaser for value without notice. Aliba 
, /. L. R.^ 9 Had. 21SJ/ Raizgasami 
Apia (L L. R„ 10 Alad,, 509 j; 
Khemji Baagvait JJas Gujar \\ Rama (I. Z. 

v. Paras Ram (A\- 
^ 124;/ Raj Cooinar 
; Gopal Harain Singh v. Ram Dntt Chou- 
! Mcti Ram 

i V. Vital (/ L. R., 13 Born., 9c); Sheoratan 
! Knar {I. L. R., 7 Ail., 258); 

s Gopal Pandey v. Parsoiam Das (L L, Z., 5 
I All , 121 ) ; ShibLal V. Ganga Prasad (A Z. R„ 
i Girdhar Ranchoddas Hukam 

Chand kevacaand\f. Bom. H C,Rep., A.C ) ; 

* Gulao Cfiand v. Bhazchand (/. Z. 

' D ’ r I Unnapooz'ua Dassee v. Nafur 

j Rajah Enay el Hossehz 

\ . Gindhan Lal (2 Z. Z. R„ 75' P, C.) and 
i Prasad v. SHamohu Hath (/. Z. i?., S 

. -^ul. p. So) ; Naran Pnrsholam v. Dolat Ram 
I (A Z. R., 6 Bom., 53S) referred to. 

( A.I 3 KUN I-AL V . G.AKGA RaSI .AXD ANOTHER. 

I o[Z-216 

j {y).— Condition against 

auenaaon—P* otuer of sale?^ The obligors of a 
bond Aor the pajmient of money covenanted as 
tollows : — “To secure this money, we have mort- 
gaged^ a fix’e share out of a ieugandds 

share m each or the villages, occ., so long as the 
principal amount wipi Inierest is not paid, the 
hv pothecatcd share will not be sold or mortgaged 
to any one.” //«/</ fPetheram, C. J., dissenting) 
tnai the bond created a simple mortgage. 

Per Petheram C. J.— That the bond'^gkve the 
obligee a charge only, ou the prooerty. Skeo- 
Ratan Kuer and others V. Makpal, Kuer. 

[V-8 


(•?}.- 


- Conditional sale- 


[XIV-57 




quesdon in this case was whether or'^not a 
certain bond amounted to a simple mortgage 
bond; and if so, whether the mortgagee wisto 
be preierred to a subsequent bond fide purcha- 
ser tor value without notice. The bond itself 
contained no express provision for the sale" of 
the property mentioned therein, and the word 
rthan was not used ; but it did contain a cove- 
nant against alienation of the said property ; and 


Constrnctzoui] Held^ that the question whether 
a cercain transaction is a simple mortgage or a 
, mortgage of conditional sale is to be determined 
The I w’hole instriinieut ; and the mere men- 

tion oi the remedy by foreclosure does not neces- 
sarily make it a mortgage of conditional sale. 
bHEOAMBAR PaNDEY V , FaKHARUD-DIN AhD^IAD. 


[Vl-il 

(9 ) '—Conditional sale— Mere light of 


I re-entry— Construction,] Held that an agree- 
i ment by the purchaser of certain immoveable 
property that it should, on payment by the 

29 
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ACT I¥ OF,, 18 S 2 , s- m.--( continued.) 

Render of a certain sum within a specified time, 
De restored to the vendor, and that on failure 
of such payment it should become the absolute 
property of the purchaser, did not create Ike 
relation of mortgagor and mortgagee between 
the parties, and that upon the vendor’s failure 
to comply with the terms of the agreement, the 
property vested in the purchaser. Bhup Kuar 
AND OTHERS V, MuHAMDI BeGAM. 

[III-211 

(10.) j A 

land-holder sued an occupancy tenant, in the 
Bevenue Court, for arrears of rent and ejectment. 
The suit was compromised and a decree for 
the arrears of rent as admitted to be due was 
given and a decretal order was added that the 
parties should govern themselves in respect of 
the decree by the terms of the compromise. 
These terms were that the land-holder should 
wait five years for the sum decreed to him, hold- 
ing meanwhile the tenant’s occupancy tenure 
•in his hands for him, the tenant reserving the 
right of re-entry by the payment of the decree 
debt at any time within the term of five years. 
On failure of such payment by the tenant his 
property in the tenure would lapse absolutely 
and be relinquished to the lana*hoIder. The 
decree debt was not paid within the term of 
five years. After the term the tenant sued the 
land-lord for redemption of the land. Held 
that the circumstance that the terms of the 
arrangement were incorporated and found in 
the decree must be regarded as precluding the 
contention that any thing w^as contemplated or 
intended other than the grant of an extended 
period 5 f grace to the tenant for the liquidation 
of his debt, the zemindar retaining his holding 
for him meanwhile and thus saving his occu- 
pancy rights for him. The defendant’s conten- 
tion that the transaction was a mortgage had no 
force. Ramcharan v. Bakar Ali. 

[I-lll 

(11.) Interest— Liability of 

ptirchaser.'] A deed of mortgage by conditional 
sale, executed in 1872, giving the mortgagee pos- 
session contained a stipulation that the principal 
money should be paid within ten years from the 
date of execution of the deed, and that, in default 
of such payment, the conditional sale should be- 
come absolute. It contained the following con- 
dition as to interest “As to interest, it has been 
agreed that the mortgagee has no claim to in- 
terest, and the mortgagor has none to profits.” 
The mortgagee, however, did not obtain pos- 
session. in 1878, the mortgaged property was 
purchased by the appellant at a sale in execution 
of decree. In 1SS4, the mortgagee brought a 
a suit for foreclosure against the purchaser and 
the heirs of the mortgagor, claiming the pincipal 
money with interest at 8 annas per cent, per 
mensem. The defendants pleaded that the 
plaintiff was not entitled to claim interest. Hetd 
that whatever claim the mortgagee might have 
against his mortgagors for compensation or 


AOT I¥ OF* 1882 , s. 53 ,-^ f continued.) 
damages by way of interest in consequence of the 
tailure to get possession under the contract, he 
iiaci none ^ enforceable in this respect against the 
land, which had passed free from charge for 
interest to the purchaser. Rames/mr Sin^k 
V. Ranahia Sahu (/, L. i*?., 3 AU..^ 653) referred 
to. Allah Bakhsh and others v, Sadasukh 
AND others. 

[VI -47 

tJ' ^ 1 Balbilwafa. 1 

uelavti^x the transaction known to Mahomedan 
law as bai-bil-wafa is a mortgage within the 
meaning of s. 58, Act IV of iSsf and not a sale! 
Ali Ahmad v. Raamat-ul-lah. 

[XII .42 

( 1 B) a '^Hypothecation'-^ Usup f u ctuar ^ 

mortgage-Interest.1 This was a suit broug^^ 
upon a deed of mortgage the material portions 
ol which ivere as follows :-~“l (so and so) 

^50 a pacca shop in 
to Sita... ; that the said mortgagee has 
been put in possession of the shop iS lieu of 
interest ... ; that at the time of the redemp- 
tion of the mortgage the mortgagee shall not 
claim interest frorn me nor I shall claim rent 

mortgagee relinquishes 

or vacates the mortgaged shop of his own 
accord he shall, from the date of his doingso! 
be entitled to receive from me interest at if/ i 
per cent, per me?ise 7 n ..’’—Plaintiff, the repre- 
sentative of the mortgagee, having given up 
possession of the shop in 1882, sued^o^ recover 
Ks. 450 principal and Rs. 162 interest by enforce- 
ment of hen against the mortgaged property, 

redemption of 

the mort^ed property, who was also in posses- 
sion of the property, resisted the suit on the ^ 
^ mortgaged property was not 
^ f ^ was a usufructuary one ; 

mterest payable under the deed was 
property but was a persona! 

ability which did not extend to him as purchaser 
the equity of redemption. Held that the 
prinapal mortgage money was secured on the 
mortgaged property and so was the interest 
therefore be decreed, /uga/ 
Lishorev. Ram Sakai, {W.N. 1886. p. 21*2) lol- 
owed Mahesh Singh v. Chauharja Singl 
rjhf ^45) and Sheo Narain v. jai 

nfw ^ referred to, Chan- 

DAR Kuar v, Subhkarandas. 

[VII- 1 I 9 

(14) ^ J 

W A gave a usufructuary mortgage of the land 
in suit to A for a sum of Rs. 200 for a period of 
five years. The mortgagor, under the terms of 
the mortgage, was left in possession of the 
mortgaged property on payment of certain rent 
to the mortgagee. The rent not having been 
duly paid A obtained a • simple money decree 
for the same, caused the property tp be sold in 
execution of the decree and it was purchased by 
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ACT IV* 0!P 1882. s. 5S. — f CG7zti7iued,) 

U E, defendant. The sale was admittedly made 
subject to the mortgage lien. A subsequently 
sold her mortgagee’s right to V who brought the 
present suit for the mortgage moiie}^ by en- 
forcement of lien. It was contended on behalf 
of the defendant that the mortgage being of a 
usufructuary character the mortgaged property 
could not be sold, /fe/d that the terms ot a 
mortgage such as one in suit must be under- 
stood to cover both cases of a usufructuary 
mortgage and those of an hypothecation charge. 
E/ml Kuay v. Muyli D/zar, (/. L, R, 2 AIL, 527), 
Jugal Kislwre v. Ra77tsaJiai^ {IV, A’. i8S6.^. 212) 
followed. Umrao Beg am v, Vali-ul-lah. 

f 15) , HypothecaUo7t^Lease. ] Certain 

mortgagees, in whose favour a deed of mort- 
gage providing for possession in lieu of interest 
had been executed, on the day following the 
execution of the mortgage granted a lease of 
the mortgaged premises to the mortgagor. The 
two documents were registered on the same day. 
The '■mount of rent reserved by the lease was 
exactly equivalent to the amount of interest pay- 
able under the mortgage, and the mortgage- 
deed contained a covenant that any arrears due 
by the lessee should be a charge upon the mort- 
gaged property, In the counterpart of the lease 
also a similar covenant making the mortgaged 
property security for the rent payable under the 
lease was inserted. Held that under the above 
circumstances the mortgage and the lease formed 
merely different parts of the same transaction, 
and that the mortgagees were entitled to seek 
their remedy for non-payment of the rent re- 
served in a Civil Court by means of a suit upon 
the mortgage and were not obliged to have re- 
%course to a suit for rent in a Court of Revenue. 
Bag/iel27iv. Mat/mra Prasad (I, L, R., 4 AIL 
430) followed. Altaf Ali Khan and others v, 
Lalta Prasad and others. 

[XVII-'12S 


ACT IV OF 1832 s. B9.-^(€07it:nued,j 
IS sufficient that the mortgagor acknowledges hi$ 
: signature on the d'^ed in tneir presence. Sheikh 
Ghazi and orKERS z\ Bhawani Prasad and 
, OTHERS, 

! [XVI-89 

I (2). -Scri/e— Atlesiatt07i.'] Held that 

the scribe of a^mortgage-deed who had signed 
I his name on the deed, and who at the same 
i time was in^a position to give evidence as to the 
I execution of the deed, might be considered as 
I an attesting witness within the meaning of s. 59 
I of Act No. IV of 1SS2, although there were also 
I other witnesses to the same deed who had 
Signed specihcaily as attesting witnesses. Mu- 
hammad Ali V. Jafar Khan. 

( [XVII*140 

! ( 3 ).^ Equitable 7no7't gages Up to the 

1st of July, 1SS2, being the daie ofl:he coming 
into force of Act No. iV of iSS2, there was no dif- 
I ference between the law in the Mzifassal and 
i that prevalent in the Presidency towns as to the 
I validity ot a mortgage created by the deposit 
j of title deeds with a creditor with intent to 
i secure a debt. V/agJiela Rajsafi ji v. S/iekh 
1 Masludm (L. R. 14, /. A. 89^; Ve7'de7t Seth 
I Sam V. LuckpafJiy Royjee Laliakf^ Moo., /. A 
j 307 / THE Himalaya Bank, limited, in Liqui- 
I DATiON V. F. W. Quarry and anoiher, 
i ~ [31V-97 

; (4) ] it is not iieces- 

I sary to the validity of an equitable mortgage 
; that the property to which the title deei^ dei>o- 
] sited relate should be situated within the limits 
I of one of the towns where such mortgages are 
I allowed. Va^'de/i SetJi Sam v. Luc/zpatky Roy;ee 
Lalla/i (9 Moo., /. A 307) and Ma7icckji E'7m7zjS 
V. Rusioniji Hase7'wa7iji Mistry (L A. R., 14 
Bo77i„26^) referred to. Madho Da .3 v, Rabi 
Kishen and another. 

[XII’97 


Sub-‘77i07't gage— Right of ?nort- 

gagee.] R and others mortgaged certain immove- 
able property to K made a sub- mort- 

gage to C L purporting to mortgage to him his 
rigbis as mortgagee, but without assigning his 
mortgage to C L. Upon this title C L sued for 
sale of the property mortgaged by R and others 
toiV/V. Held that CL was not entitled to 
bring the property mortgaged to N Kte sale, but 
at most to obtain a decree for money against 
AfiT, in execution of which he might possibly 
have attached, if it had not been paid off, the 
mortgage held by N K, Ganga Prasad v, 
Chunni Lal. 

[XVI-S 

s. signed by mortgagor'— Attestation,} 

Semble that s. 59 of Act No. iV of 1882 does not 
require that the signature of the mortgagor 
should be affixed to the mortgage-deed in the 
actual presence of the attesting witnesses; but it 


(1). — s. 60—Ti?7ze of redemptmi,] In a 
usufructuary^ mortgage of"" agricultural land it 
was stipulated that the mortgage might De re- 
deemed by the payment of a'Uertain sum in the 
of any year. 'Held that having regard to 
the agricultural conditions of the country the 
time of payment was of the essence of the 
contract, and that the mortgagor would n be 
entitled to redeem in any other month. Bansi 
AND OTHERS V. GiRDHAR LaL. 

[XIV-14S 

^2). — .J No such 

general rule of law exists in India as would 
preclude a mortgagor from redeeming a mortgage 
before the expiryj- of the term for which the 
mortgage was intended to be made, unless the 
mortgagee succeeds in showing that by reason 
of the terms of the mortgage itself, the mort- 
gagor is precluded from paying off the debt due 
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AGT IV OF 1882, B,QO,~(coHiinned,) 
by him to the mortgagee. Where parties agree 
that possession of any property shall be trans- 
ferred to a mortgagee by way of security and 
repayment of the loan^for a certain term, it may 
be inferred ths-t they intended that redemption 
should be postponed until the end of the term, 
though the creation of a terra is by no means 
conclusive on the point. The term fixed for pay- 
ment of a debt should be presumed to be a pro- 
tection only for the debtor, till a contrary 
intention is shown. Bhagwat Das v. Parshap 
Singh. 

VIII-263 

(3) . .] A 

mortgage-deed, dated the 15th March, 1883, 
stipulated that the mortgagor would “ pay the 
interest every year, and the principal in ten 
years,” that “ the principal shall be paid at the 
promised time, ard the interest every year,” 
and that upon failure by the mortgagor to pay 
the principal and interest at the stipulated 
period ” the mortgagee should be at liberty to 
realize the debt from the mortgaged property 
and from the other property and against the 
person of the mortgagor. The mortgagor in- 
stituted a suit for redemption on tho idfh July, 
1884. Held, upon a construction of the mortgage- 
deed, that the advance by the mortgagee to the 
mortgagor was for a period of ten 3^ears certain ; 
that the case was essentially one in which, look- 
ing to the merits of the matter between the 
parties, their obligations were mutual and reci- 
procal. and there ivas nothing in the terms of 
the deed to take it out of the ordinary rules 
applicable to documents of the kind ; and that 
while on the one hand the mortgagee could 
not enforce his rights during the period of ten 
years, on the other hand the mortgagor was not 
‘entitled, before that period had expired, to re- 
deem, the property. Vadj2i v. Vadju, (/. L. R., S 
Rom. 22) referred to. Raghuber Dayal and 
ANOTHER Z/. BUDHU LaE . 

[VITS 

(4) . Redemption of portion — 

gctge money satisfied froin usu/micf] In a suit 
by some of several, co-mortgagors to redeem the 
entire property mortgaged, on the ground, that 
the mortgage-debt had been satisfied out of the 
usufruct, held that the plaintiffs could only 
claim their own shares, and the Court of first 
instance should determine the extent of the 
shares after makinig the other co-mortgagors 
parties. Fakir Bakh.sh v. Sadat Ali and an- 
other. 

[V-6S 

See also 

Samar Ali v. Karim Ullah, 

[VI-139 

(5) . Integrity 

oroken by mortgagee.] Held that whilst it is per- 


i ACT IV OF 1882 , s. BO. --f continued j. 
i fectly true that a mortgagor is not entitled to re- 
deem any portion of the property mortgaged with- 
out the whole debt being liquidated the mortgage 
transaction being one and indivisible, it is 
equally true that when the mortgagee or mort- 
gagees by their own act break up the indivisi- 
bility of the mortgage they can no longer insist 
upon the integrity of their security and they are 
liable to be sued by each individual mortgagor 
for redemption of his own share by payment of 
the proportionate amount remaining due on the 
mortgage. Keshan Lal and others v. Chunna 
Lal and another. 

[VII -250 

mortgagee by allowing his mortgagor to^pay 
a portion of the mortgage debt and releasing a 
proportionate part of the mortgaged property 
does not thereby entitle the mortgagor or his 
representative to redeem the rest of the mort- 
gaged property piece-meal. Magana Ammanna 
V. Pendyala PeruhoUdu (/. A. R. 3 Mad., 320) 
and Sndf amanyan v. Mandayan (/. L, R., 9 
Mad., 453 not toilowed. Lachmi NaRain and 
OTHERS V. Muhammad Yusuf. 

[XV-8 

(7.^ Xhe 

fact that one of several mortgagees has acquir- 
ed the equity of redemption of the share of one 
of the mortgagors in the mortgaged property 
does not give another of the mortgagors the 
right to redeem his share in the mortgaged pro- 
perty. Sobha Shah v. hid ar jit (/. Z. R., 5 
All., 149) distinguished, Kuray Mai v. Ptiran 
Mai {/, L. R. 2 All.. 565) and Nawab Azimut 
Ali Khan v. Jawahir Smgh { 13 Moo., I. A 
404) referred to. Mahtab' Rai and others v . 
Sant Lal, 

[ 111-31 

. (8) ]. The 

joint owners of three houses granted a usufruc- 
tuary mortgage thereof to D C and P C and put 
the mortgagees in possession. Subsequently 
the mortgagors granted a simple mortgage of 
the same property to other mortgagees. Part 
of the mortgage money of the second mortgage 
was left with the mortgagees for the discharge 
of the first mortgage. The second mortgagees 
took part of that money and paid off the interest 
of one of the mortgagees in the former (usufruc- 
tuary) mortgage. The second mortgagees then 
sued for possession by partition of one half of 
the mortgaged property. Held that the suit 
would not lie. Puran Chand v. Ram Rat an 

AND ANOTHER. 

[XVI-i 71 

s. 61 .— A mortgagee held two mortgages over 
the same property from the same mortgagor, 
the one being a usufructuary mortgage in res- 
pect of interest only, and the other being a sim- 
ple mortgage. The mortgagor sued to redeem 



44 i ) 


44 - ^ 


jIl-E ST 

AOT IV 0:F 1SS2. s. 

the usufructuary mortgage. The mortgagee 
objected that the mortgagor was bound to re- 
deem both mortg^ages. //eld that the mortgagor, 
in the absence of a special contract to redeem 
both mortgages simultaneously, could not be 
compelled to do so. Vithal Mahadev v. Band 
balad 3/7//m?nmad I/usen (6 Bo?n, Id, C, Rep^ 
A. C. 90) dissented from. SJmUleworth v. Lay- 
cock {i VerfiOHi 245) and Jennutgs v, Jordait {L, 

R. 6 App. Cas, 69S) referred to. Tajjo Bibx v. 
Bhagwan Prasad akd others. 

[xiv-es 

s. 6B . — Conversion of land into gfovel] 
Held that a mortgagee in possession oi culti- 
vated land who had converted a portion of it 
into a groi'e was not entitled to hold the grove 
after the mortgage had been extinguished. Ma- 
DHo Ram V, Shamshuddix, 

[III -203 

S. 66.— Waste — Lease.] Where a simple mort- 
gagor, after the passing of a decree for* enforce- 
ment of the mortgage, made a lease of the mort- 
gaged property for a term of years ; Held, 
that the granting of lease was not, in the ab- 
sence of any covenant against alienation, and 
act destructive of or permanently injurious to the 
security within the meaning of seciion 66 of the 
Transfer of Property Act (iV of 1SS2), that sec- 
tion contemplating some substantial waste by 
the mortgagor. C/mnni v, Thaktir Das (/. L. 
R; 1 AIL^ 126) distinguished. Radha Persliad 
Misserv, Monohur Das, (/. Z. R. 6 Calc., 217) 
referred to, R.\m Lal ts Muhammad Irshad 
Ali. 

[X -59 

(1) s. 87 (sli.—'Usu/rHCtnary mortgage. Suit 

for sale.] Held that a usufructuary mortgagee 
who never got possession under the mortgage 
and who was entitled under the covenant to sue 
for the mortgage-money could not get a decree 
for sale of the mortgaged property. Madho 
Prasad v. Debi Dial, ^ 

[xi-ies 

(2) ] Under 

67 (a) of Act IV of 18S2, a usufructuary mort- 
gagee whose possession has not been disturb- 
ed cannot maintain a suit either for fore- 
closure or for sale on non-payment of the mort- 
gage-money. Ckowdhn Umrao Smgh v. The 
Collector of Moradabad D. A.t A'.- TP. P, 
1S59, p. 13; ; Dulli V. Bahadur (iV.AV. P. H, 
C, Rep. 1S75 f' 55 Ranee Ganesh Kooerv. 
Deedar BuksJi (dv.-VV. P. H. C. Rep, 1873, 

S28;; Venkaiasanti V. Subramanya {7. L. R, ii { 
Mad, 8Sj, and fhabbu Ra?n v. Girdhari Singh 
{/, L. R., SAIL, 289J referred to, Umda and 
OTHERS Umrao Begam, 

[IX -140 

(S). .] A 

usufructuary mortgagee, so long as his posses- ] 
sion is undisturbed, has in the absence of any j 
special covenant, merely a right to remain in ! 


OF CASE 

ACT IX' OF 1882 . s. 67 ». —( continued. , 
i possession of the property mortgaged to him 
: until the mortgage-debr is paid. He has no 

■ right either orfufec'.csure or sale. Farther the 
; sale of his right of redemption by the mortgagor 
: will not convert a usufructuary mortgage into a 
; simple mortgage so as to enable tlie mortgagee 
f to bring the property to sale. Jhabbti Ra7n v. 

I Girdhari {/. L.R ,6 All.,2gS),; U^nda v, 
j Umrao Begam kJ. L. R., 1 1 ////., 367); and Ckathu 
! V. Kunjan xj. L. R., 12 Mad., 109; referred to. 

: Lalai Ram v. Anant Ram . 

I [Sii-e 6 

I i' 4 b —Usiifrticiuary and simple mart* 

\ gage — Rights of 77iortgageeA Held that one 
; an*d the 'same deed may create a simple and a 
; usufructuary mortgage and confer upon the 
i mortgagee the alternative rights of possession 
i and of bringing the mortgaged property to sale. 

I Jagal Kiskore V . Ram Sahai and others. 

! [VI -212 

CllANDAR KuaR V. SUBHSARANDAS. 

; Lvii-ii8 

■ Umrao Begam Valiullah. 

[VIII - 171 

i ( 3 ) s. 67 {fD—Suit by person interested in 
I pan of 7nortgage-7noney .] Upon the death of 
! a sole mortgagee of zeinhidari property, his 
estate was divided among his heirs, one of 
; whom, a son, was entitled to fourteen out of 
thirtv-rwo shares. The son executed a sale- 
; deed' whereby he convej'ed the mortgagees rights 
under the mortgage to another person, in a 
: suit for sale brought against the mortgagor by 
; the representative of the purchaser, it xvas 
i found that the plaintiff acquired, under the deed 
! of sale, only the rights in the mortgage of the 
1 son of the mortgagee, though the deed purport- 
I ed to be an assignment of the whole mortgage, 

I Held by the Full Bench that the plaintiff \vas 
: not entitled, in respect of his own share, to 
I maintain the suit for sale against the whole 
! property, the other parties interested not hav- 
< ing been joined ; that moreover he was not en- 
j titled to succeed, even in an amended action, 
i in claiming the sale of a portion of the property 
' in respect of his own share, and that the suit 
’< was, therefore, not maintainable. Bishan Dial 
1 V. Ma^mi Ra7n {I. L. R, i All,,, 297); Bhora 
j Ray V. Abilack Roy f 10 W, R,, 476) ; and Bedar 
I Bakht Muhaf7t}nad Ali Klmrra7n Bakht 
Yakeya Ali Khan (10 W, R. 325) referred to. 
Chiranji V . Mulu and others. 

[VI -298 

,] Un- 
less the interests of the mortgagees have been 
severed with the consent of the mortgagor, one 
of two joint mortgagees cannot maintain a suit 
to recover his share only of the mortgage-debt, 
^vhethe^ the suit be brought in respect of the 
w^'hole or ofonly a proportionate part of the mortn 
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ACT I¥ Ol* 18S2, s. 67 continued.) 
gaged property ; nor can such a co-mortgagee 
cure the defect in his suit by joining the other 
co-mortgagee as a defendant, riis proper course 
Is to sue in respect of the whole property mort- 
gaged and for the whole mortgage-debt, and 
then if his co-mortgagee refuses to join as a 
plaintiff to apply to the Court to have him 
brought on to the record as a defendant Go- 
bind Ram V, SUNDAR Singh and others. 

[XII-246 

(7). .] Held 

that a sale by one of several joint mortgagees 
of his interest in the mortgage can not entitle 
the purchaser to maintain a suit for his share 
only, the case not coming within s.67, sub-section 
{d), of the Transfer of Property Act. Lalju 
AND ANOTHER V. JaNGI LaL. 

[VII-233 


‘J " 

mortgaged by conditional sale two villages to 
L for a certain sum. He subsequently sold 
one village to L and the other to S. L having 
foreclosed the mortgage in respect of the vil- 
lage sold to S, for a proportionate amount of the 
mortgage-money, sued S* for possession of that 
village. Held that the suit was maintainable. 
CImndika Singh v. Pokhar Singh (/.L. P., 
2 All., go6) distinguished. Bisheshar Singh 
AND another V. Laik Singh and others. 

[III-IO 

(9).—; .] One 

of two j«int mortgagees sued for her moiety 
of the mortgage debt and obtained a decree 
for sale of the whole mortgaged property. 
The other mortgagee would not join as plaintiff 
in that suit and was accordingly made a defen- 
dant. Subsequently the other mortgagee sued 
the mortgagor for recovery of his moiety of 
the mortgage debt by sale of the whole mort- 
gaged property. Held that such a suit would 
not lie. Kanhai Lal v. Jwala Dei. 

[XVI-I53 

(1). s. 68 Right of ustifrticiuary mort- 
gagee to sue for 7nortgage-7nouey--Cove?ia7it 
to payf\ The plaintiff executed a simple mort- 
gage* in favour of one T P on the adch March, 
1881, On the 29th March, 1883, he executed a 
second mortgage of the same property in favour 
of one D D. This second mortgage purported 
to be an usufructuary mortgage, but the mort- 
gagee never got possession under it. It con- 
tained, amongst others, the following cove- 
nant “ if the mortgagee come to know of any 
hypothecation he may at that very time recover 
his money by suing me (the mortgagor) per- 
sonally, and if I wish to pay off the money in 
part it shall be impossible.’* The second mort- 
gagee came to know of the first mortgage 
before the term of his mortgage had expired 
and thereupon sued the mortgagor for posses- 


ACT IV OF 1882, s. 68 continued.) 
sion and mesne profits. He obtained a decree 
in appeal for sale of the mortgaged property and 
against the mortgagor personally. The mort- 
gagor then appealed to the High Court. Held 
that the decree so far as it was for sale of the 
mortgaged property w'-as wrong. The only dec- 
ree which could properly be given under the 
circumstances was a decree for money. Madho 
Prasad v. Debi Dial. 

[XI-168 

(2) . s. 68 (b) and {a).— Right to sue for 
mortgage-mony-^ Leas Lessee holding over.l 
H L and others, mortgagees under a usufructu- 
ary mortgage exe cuted in their favor by one G 
(the usufruct being applicable in satisfaction of 
the interest of the debt) leased the mortgaged 
premises to the mortgagor^ The lease was for 
a term certain with a covenant that the mort- 
gagor might renew on compliance with certain 
conditions. The mortgagor on the expiry of the 
lease did not fulfil the conditions of the said 
covenant, but refused to give up possession of 
the mortgaged property to the mortgagees. 
Held that the mortgagees were entitled either 
under cl. {b) (as held by Edge, C. J., and Tyrell, 
J.) or under cl (^r) (as held by Knox, Banerji and 
Burkitt, JJ.) of s. 68 of Act No. IV of 1882 to a 
money decree for t he amount due under the 
mortgage. Shitab Dei v. Ajudhla Prasad 
(IVeeh/y Notes, iSSy, p. 269) and Jhabhu Ram 
V. Girdhari Singh (I. L. R., 6 All., 29S) 
distinguished. Hira Lal and others 
Ghasitu. 

[XIV-107 

(3) s. 68 {Q.)-^Right to sue for mortgage- 
money — Failure of moj'tgagor to deliver pos- 
session of part of the mortgaged property— Ac- 
quiesce7tce.\ In 1869, A gave B a usufructuary 
mortgage of certain land. The instrument of 
mortgage provided that if the mortgagor failed 
to put the mortgagee in possession the latter 
might recover the mortgage-morej^ and that the 
mortgagees should be entitled on redemption to 
be paid any sum which they might have had to 
pay as enhanced revenue. B obtained posses- 
sion of ail the property except a small part as 
to which they obtained possession afterwards. B 
brought this suit in 1881 against A for the mort- 
gage-money, on the ground that he had not been 
put in possession of all the property mortgaged. 
Held that, as B had agreed to accept the con- 
tract though they did not get possession of the 
whole property, they are not entitled to bring 

- this suit. Lachman Das and others v. Bal- 
DEO Singh. 

[III-91 

(4) . Sale— 

Morigagee dispossessed by ve7idee.'\ A usufruc- 
tuary mortgagee, to whom possession of the mort- 
gaged property had been delivered, sued the mort 
gagor for the mortgage-money on the ground that 
the mortgagor had sold a part of the mortgaged 
property, and the purchaser had deprived him of 
possession of such part. One of the conditions 
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serted in the deed of mortgage was that of ; 
)n the part of the mortgagor, or other persons • 
iy kind of dispute or any interference or ob- ; 
ruction took place in obtaining of possession by ! 
e mortgagee of the mortgaged property," the * 
ortgagee should be entitled to sue for the . 
ortgage-money. Held that such condition I 
ntemplated the case of the mortgagor, in the 
St instance, in breach of the conditions of the 
ortgage, failing to deliver possession to the 
ortgagee, or to secure his possession from any 
)Struction or disturbance by other persons, but i 
)t the case of the mortgagee being deprived of 
>sse3sion after it had been once obtained and 
:cured, and therefore the mortgagee was not 
ititied by virtue of such condition to sue for 
e mortgage-money. Held further, that the 
ortgagee’s case being that he had been deprived 
‘ possession of a part of the mortgaged property, 
i would be entitled to sue for the mortgage- 
oney only if he had been deprived thereof by 
■ in consequence of the wrongful act or default 

the mortgagor, and not if he had been de- 
lved thereof by or in consequence of the wrong- 
.1 act or default of other persons ; that the sale 
the mortgagor was not a wrongful act, there 
“ing no condition against alienation, and the 
de 'by a mortgagor of his equity of redemption 
being rendered wrongful or unlawful by any 
lie of law, nor being in itself a wrongful act ; 
lat a wrongful act by the purchaser, though 
Dmmitted under colour of the purchase, could 
ot be said to have taken place “ in consequence 
f the wrongful act or default of the mortgagor,'* 
nd that therefore the mortgagee had no cause 
f action. Jhabbu Ram and others Gir- 
HARi Singh and another. 

[IV-97 

( 5 )..... “ Any 

ther personr} The words any other person" 

1 the concluding portion of clause of s. 68 
f Act IV of 1SS2 mean “ any other person 
aving a title.” The disturbance of the mort- 
agee’s possession by a trespasser will not confer 
pon the mortgagee a right to sue the mortgagor 
>r the mortgage-money, Gopalasami v. Aruna- 
hella {L L, R., 15 Mad.^ 304) followed. Xak- 
HEDi Ram V. Ram Charitar Rai and others, 

XVII-14 

(I)* s. Mortgagee in possessw 7 t-^Rigki 
0 add to morigage^jnoney cost of repair- 
ng welll\ Where a mortgagee of agricultural 
and had with the consent of his mortgagor's 
pent money in reconstructing a well on ^ the 
»roperty which had been rendered useless from 
latural causes, it was held that such mortgagee 
vas entitled, in a suit by a subsequent mort- 
jagee against him for redemption, to add the 
imount so expended to the mortgage debt to be 
)aid by the plaintiff before he could obtain the 
lecree for redemption claimed by him. Durga 
5ingh V, Naurang Singh, 

[XV-69 
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i2). — ^Cosi of 

gratnllom bziildlng.\ Held that where a suit 
is for redemption tT immDveable proce-ry v.su- 
fructuarily mortgaged and for r'.-.e sT'o! us 
fits, the mortgagee cannot be ahov. l-I: set 

off costs of a graTiitious build: :g made without 
the consent of the mortgagor and in no way 
necessary for the maiiitenance or preservation 
of the mortgaged property, Sammo and others 
V. Abdul Wahid. 

[III-208 

^3). 

preserving property from forfeltHre.] S. 72 
of the Transfer ot Property Act (IV of 1SS21 
does not take away from a mortgagee in pos- 
session the right of suit for the recovery of 
money spent by him in order to presert^e the 
mortgaged property from forfeiture. Parsotam 
Das V, Jaijit Singh and another. 


'4) Arrears 

of rent azid rev entie.l On the 27 th August, 1SS3, 
M and ^jointly executed two usufructuary mort- 
gages for the sums of Rs. 3.000 and 5,000 respec- 
tively in favour of the defendants. On the 24th 
March, 1886, the mortgagors executed another 
usufructuary mortgage in fa^^our of the plaintiffs 
for Rs. 15,000, entitling them to possession of 
the property mortgaged. The second mort- 
gagees instituted a suit to redeem the prior mort- 
gages by depositing in Court the principal sum 
of Rs. S'owo.* The defendants urged that a sum 
of Rs, 4,000 was due to them besides the prin- 
cipal amount, without payment of vihich the 
property in suit could not be redeemed. The 
Court found that a sum of Rs. 49S-15-9 only 
composed of certain arrears of rent, and an item 
of arrears of Government revenue paid by the 
defendants was due to them, and decreed re- 
demption of the property on condition of pay- 
ment of the aforesaid sum. Both the parties 
appealed. Held, that the items of arrears of 
rent were recoverable under the covenant con- 
tained in that behalf in the mortgage-deed ; as 
to the item for arrears of Government revenue 
it was clear that unless this revenue was duly 
paid the whole estate might have been sold to 
realise it, thereby putting an end to all rights 
of the mortgagors and mortgagees; and therefore 
upon the general princples of law upon which 
the doctrine of salvage and subrogation proceeds, 
persons in the position of mortgagees in posses- 
sion are entitled to claim that sum before the 
property which they saved from sale for arrears 
of revenue could be redeemed. Held further, 
that s. 72 of the Transfer of Property Act only 
reproduces the rules of land which Courts of 
iustice in India have uniformly adopted. GiR- 
DKAR Lal and others z\ Bhola Nath and 
others. 

[VIII-23S 

(5) — A mar 

of revenue The plaintiffs were mortgagee*/^ 
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possession under a simple mortgage of certain 
shares in a village. The mortgagees, to save the 
property, paid up certain arre&rs of Government 
revenue. Subsequently, the mortgagors, under 
s. 83 of the Transfer of Property Act, payed the 
original sum due under the mortgage into Court. 
That money was withdrawn by the mortgagees 
and the mortgage-deed was deposited. The 
mortgagees then, after relinquishing possession 
of the mortgaged property, sued to recover the 
money which they had paid as Government re- 
venue by sale of the mortgaged property. Held 
that though the mortgagees might originally have 
treated the amount paid by them as Govern- 
ment revenue as part of the mortgage-money, 
they did not by such payment obtain a lien inde- 
pendently of their position as mortgagees, and 
when once they had abandoned their lien on 
the mortgaged property by accepting the money 
paid into Court by the mortgagors and by re- 
linquishing possession of the mortgaged pro- 
perty, they could not afterwards revive it ; 
and their suit which was for realization of the 
Government revenue, paid by them by sale of the 
mortgaged property, must fail . Kinu Ra?n Das 
V* Mozaffer Husain Shaha (/. R., 14 

Calc,. S09) ; Lach 7 na?i Singh v. Salig Ratn (/. 
Z. i?., AlLy 8 384) ; Achut Ram Chandra Pai 
v,Han Kamti [LL. R., 11 Bom.t 313) ; Girdhar 
Lalv* Bhola Nath (/. L, R. 10 Alt.y 6 ii)\ Par^ 
sotam Das v. yaijit Singh (IV.N, 1890, yJ. 
90) ; Nikka Mai v. Sulaiman Sheikh Gar drier 
(/, Z. R, 2 All. 193); Kristo Mohinee Dosseev, 
KaUprosona Ghose (/. Z. R,. 8 Calc.., 402); 
and Nugender Chtmder Ghose v. Sree Matty 
Karninee Dassee {ii Moo. I. A. 254) referred to. 
Anandi ^am and others V. Dur Najaf Be- 

GAM, 

[X-223 

(1) s. 74. — Redemption — Time of.] Held 
that where there exists a prior usufructuary 
mortgage a subsequent mortgagee of the same 
property can not bring the mortgaged property 
to sale in virtue of his incumbrance until such 
time as the usufructuary mortgage becomes 
capable of redemption. Mata Din Kasodhan v. 
Kmim Husain ( 1 . L. Z., 13 All 432^ explained 
and followed. Akhara Panchaiti through 
Hira Gir and others V. Sub A Lal and 

OTHERS. 

[XV-230 

(2) ’Subsequent mortgagee faying off 

prior mo 7 i.gagce.] Where in a suit to bring 
certain immoveable property to sale under a 
mortgage it was found that the predcessor in 
interest of one of the defendants had advanced 
money upon a mortgage of the same immove- 
able property in order to save a portion there- 
of from sale under two prior mortgages : held 
that such defendant was entitled to the benefit 
of the payment so made, and that the proper 
decree in the suit should be that the plaintilf 
could only bring that portion of the property 
in suit to sale on payment to the said defendant 


ACT IV OF 1SS2, s. continued.) 
of the money advanced as aforesaid, with rnter- 
est from the date of payment to the date of the 
receipt of the final decree by the Court of first 
instance* together with proportionate costs ; 
such payment to be made within 90 days from 
the ascertainment of such amount and the re- 
ceipt of the final decree by the Court of first in- 
stance ; otherwise the plaintiff to be absolutely 
debarred from all right to redeem that parti- 
cular portion of the property mortgaged. T uesa 
V. Khub Chand. 

[XI-183 

(3) Prior and subsequent mortgagee — 

Amount to be paid.] A subsequent mortgagee 
is not entitled to redeem the prior mort- 
gage by simply paying the price for whkh 
the prior mortgagee may have purchased the 
mortgaged property at an auction sale held in 
execution of a decree obtained by him with- 
out joining the subsequent mortgagee as a 
party; but such subsequent mortgagee must, 
if he wishes to redeem, pay to the prior mort- 
gagee the full amount due on his mortgage. 
Ganga Pershad Sahu v. The Land mortgage 
Bank (/. Z. R. 21, C<2/£r.,366) ; Dadoba Arjunji 
V. Damodar Raghunath (L Z. R.y 16 Bom., 486) 
referred to. Baldeo Bharihi v. Hushiar Singh 
{IV. jV., iSg$, p. distinguished. Dip Nara- 
iN Singh v. Hira Singh and another. 

[xvii-i4r 

(1) . s. 76. — Redemption— Damages i\ A mort** 
gaged his house to B giving the mortgagee pos- 
session ; the latter subsequently leased the house 
to A ; the plaintiff (purchaser of the equity of 
redemption, brought this suit against B for 
redemption and damages (for neglecting to 
keep the house in repair). Held that B not 
having been in possession was not liable for 
damages claimed. Baq.a.r Ali v. Nisar Husain 

AND OTHERS. 

[V-262 

(2) . Accounts.] By the terms 

of a usufructuary mortgage, it was provided 
that the annual profits of the mortgaged pro- 
perty should be taken to be a certain amount, 
that out of this amount the revenue should be 
paid annually by the mortgagee; (that the balance 
should be taken by the mortgagee) as represent- 
ing interest on the principal amount of the 
mortgage-money ; and that the mortgage should 
be redeemed on payment of the principal of the 
mortgage -money in a lump sum. It was further 
provided that the mortgagor should not be 
entitled to claim mesne profits nor the mortgagee 
to claim interest. /, alleging that he had pur- 
chased the equity ofredeinption of the mortgaged 
property in 1S69 ; that since the purchase the 
mortgagee had not paid any revenue and there 
fore he, J, had been compelled to pay it ; and 
that consequently the mortgage money had been 
paid out of the profits of the mortgaged property 
and a surplus was due, sued the original mort- 
gagor and the mortgagee for possession by 
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redemption of the mortgaged property, and for 
surplus profits, or for possession of the mort- 
gaged property on payment of any sum which 
might be found due. Held that the plaintiff 
was entitled to take into account the amount 
of revenue which he had been compelled to pay 
by reason of the mortgagee s defuait ; that in 
the accounting the plaintiff was entitled to 
avail himself of annual rests ; and that the mort- 
gagee having had notice of the plaintiff’s pur- 
chase, any payments which he might have made 
to the original mortgagor on account of reveune 
after the purchase were improperly made, and 
could not be taken into account against the 
plaintiff. Jaijit Rai v, Gobind Tiwari ai^d 

ANOTHER. 

[iv-a2 

(1) . s 81 — Application of section io doud 

fide aiiction pnrchaseri\ The equities which 
apply to a puisne incumbrancer in the mar- 
shalling of securities apply also to a bo 7 id fide 
purchaser for value, without notice, of a portion 
of property the whole of which was subject to 
a prior incumbrance. Tulsi Ram v. Mu?moo 
Lai (I W. R. 353) ; HozvaKoerw Abdul Rakhn^ 
iW. R., January tojidy 1864,^. 374) ; Bishonath 
Mookerjce v. Kisio Mohmi Mookerjee {7 IV, R., 
483) ; and Khetoosee Cherooriav. Banee Madhtib 
Doss (12 i?., 1 14) referred to. The mortgagees 

of two properties, one of which had, subsequent- 
ly to the mortgage, been purchased for value 
bo 7 td fide by one who had no notice of the in- 
cumbrance, brought a suit to enforce their lien 
against both the properties originally owned by 
the mortgagor, impleading as defendants both 
the mortgagor arid the purchaser. Held that 
while there was no doubt that, if the purchaser 
was compelled to pay more than the share of 
the mortgage debt apportioned on the property 
purchased by him, he would be entitled" to con- 
tribution, yet, in a suit so framed, and having 
regard to the array of parties, such an appor- 
tionment could not be made at the stage of 
second appeal. Kodh Mal v. Ram Harakii 

AND ANOTHER. 

[V-19S 

( 2 ) , .] On 

the 24lh September, 1S76, G R and L R 
mortgaged to R B a two pies share, and 
also loTbigkas 13 bis-joas ii dhnrs of 3*/;' land 
and 14 bighas and 16 d/inrs of other land for 
a consideration of Rs. 14:. On the loth 
December, 1SS4, B B purchased the two pies from 
the mortgagors. This suit by R B for'sale was 
resisted by B B on the ground that he was a 
bond fide purchaser without notice and that the 
incumbrance of 1S76 had been discharged. The 
Court below overruled both the objections but 
limited the effect and operation of the plaintiff’s 
decree by ordering that the tw^o pies share pur- 
chased should be exempted from sale unless 
the other property mortgaged pro\’es insufficient 
to satisfy the plaintiff’s security. Held that the 
mortgage of 1S76 being registered B B must be 
deemed to have had notice. That the equitable 


AGT IV OF 1882 s. %\.^(CGrJinuedr) 
doctrine of notice has no applicatjon to ^such 
cases. Held fiinher that the restriction placed 
by the Court below on its decree was illegal inas- 
rnucb as the doctrine of the raarshallmg^ oi 
securities formulated in s. Si of Act iV of 1SS2, 
which no doubt in the case of Rodh Mal 
Ram Harakh, (/. Z. R,, 7 711,) has been ap- 

plied to the case of a bo 7 id fide purchaser with- 
out notice, has no application to the present 
ease in which the defendant is fixed w-ith 
notice. Indie Kuri Rama Ra^u v. Yerrarnille 
Subbaravudif, (/. Z. R., 5 Mad 387,1 referred 
;o, Beni Bahadur Singh v, Rambaran Singh. 

[VII-i8S 

(3). Application of section to vendee.] 

The right of a mortgagee to bring any portion 
of the mortgaged property to sale is not curtail- 
ed by the mortgagor subsequently to the mort- 
gage selling a portion of the mortgaged property 
to a third person. Lala Dilaivar Sahai v. 
Dewan Bolahiram, {I.L. R., ii Calc., 258;; 

Kuri Ra?na Rajo v. Yarramilli Subba'myado 
(/. Z. R., 5 Mad., 3S7; and Banwan Das v. 
Muka??imad Muskrat (Z Z. R., 9 690) 

referred to. Bhikhari Das AND ANOTHER v, 
Dalip Singh and others. 

[XV-8S 


(4.)- 


I Held 


that a mortgagee who had bought in. a moiety 
of the property mortgaged to him at an aimtion- 
sale in execution of a money decree held by a 
third person, at which auction-sale the incum- 
brance created by his mortgage was notined, 
could not subsequently sue for satisfection 01 
the whole of the mortgage-money^ due to him 
by sale of the remaining moiety of the mortga- 
ged property, without taking into^ account toe 
moiety already purchased by him. Sumera 
KuarTand others V. Bhagwant Singh. 

[XV-1 

See also 

Nand Kishore Raj.-ih Hari Raj Singh 

AND OTHERS. 

[xvii-ieB 

ChunnaLal Anand! L.4L and others. 

[XVII-18 


( 5 )- 


-,] On 


the 24th of July, 1S74, thirty-eight villages were 
mortgaged by Kadir All and Dmrao Begum 
to Raja Sheuraj Singh, the father 
pellant. On the 2Sth of February, 1878, the 
mortgagee obtained a decree for sale on ins 
mortgage. At the date of this mortgage, 
of the villages comprised therein were liable 
under one or both of two decrees obtained on 
prior mortgages. Subsequently to the decree 
of the aStli of February, 187S, four of .he vn- 
lac-es affected by that decree were sold in exe« 
culion of a simple money decree and were 
acauired from the purchasers by one Aiimaci-uQ- 
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din Khan. On the 20th of August, 1879, and the 
20th of August, 1S82, these same four villages 
ivere brought to sale in execution of the decree 
of the 2Sth of February, 1S78, and were sold for 
Rs. 44.500. Thereupon the former purchaser, 
Ahmad-ud-din Khan, brought a suit against the 
representative of the mortgagee of 1874, and cer- 
tain other persons for contribution, alleging 
that the said four villages had been sold for con* 
siderably more than the amount for which they 
were proportionately liable under the mortgage 
decree ; that the defendants were owmers of 
villages which were equally liable with his (the 
plaintiff’s) villages under the decree of the 28th ! 
of February, 18^78, but which had contributed I 
nothing towards the satisfaction of that decree; ! 
that six of those villages and an eighth share 
in a seventh had been purchased by Raja 
Sheuraj Singh (the representative of the mort- 
gagee of 1874) execution of simple money- 
decrees, and that a share in an eighth village 
had been similarly purchased by the predecessor 
of the other defendants in title. Against these 
villages the plaintiff sought contribution. Held 
that in calculating the amount to which the plain- 
tiff was entitled by way of contribution, the 
plaintiff was bound to take into account the 
liabilities which existed on most of the villages 
in respect of w'hich the suit was brought under 
the two prior mortgages ; that the plaintiff was 
entitled to obtain contribution from those villages 
only which had not been sold in execution of 
the decree of the 28th of February, 1878 ; that 
the unrealized balance of that decree must be 
regarded as the amount which the villages pur- 
chased the decree-holder himself had con- 
tributed to the decree, and further that in deter- 
mining the amount which the plaintiff is entitled 
to recover regard must be had to the claims for 
contribution of the owners of such of the other 
mortgaged villages as had been sold in execu- 
tion of the decree of the 28th of February, 1878, 
and had, like the plaintiffs villages, fetched 
more than their ^uo^a of liability for the decree. 
Hariraj Singh v. Ahmad-ud-din Khan, 

[XVII -168 

(1) . s. 82 — Contributionri Where two out of 
several villages mortgaged are sold under a 
decree obtained upon the mortgage, the owners 
of the other villages are liable to contribution 
and the owner of the property sold is entitled to 
a charge on those other villages. I bn Hasan 
AND ANOTHER RaMDAX AND OTHERS. 

[X -31 

(2) . ^ Xwo properties, A 

and belonging to different owners were 
mortgaged under a joint bond for the same 
debt. The mortgagee put his bond in suit, 
and having obtained a decree caused property 
A to be sold, the proceeds of which proved 
more than sufficient to satisfy the whole mort- 
gage debt. Before such sale, however, X had, 
ill execution of his simple money decree, ac- 
quired a share in property A. X accordingly 


ACT TV OF 1882 , s. 82 . continued.) 
sued for contribution from property in tliat, 
so far as his share in property A went, he had 
satisfied the mortgage debt, and ultimately ob- 
tained a decree in his favour ; but, during the 
pendency of that litigation property B had been 
transferred to K Hold that V must take the 
property subject to Xs right to contribution 
from it in respect of the loss of his share in 
property A. Baldeo Sahai v. Baijnath. 

[XI- 1 S 3 

(3) .] ^ held a decree 

against B enforcing a mortgage on the estates 
X and Y; the estate X was sold in execution 
of another decree against Bi but subject to the 
mortgage of A. and A purchased it. He subse- 
quently sought to enforce his decree against 
the estate K Held that the purchase of the 
estate X by A?, subject to his mortgage debts, 
satisfied such mortgage debt. Ahmad Wali v* 
Bakar Husain. 

[III-61 

S. 88. — Deposit in Court,} In this case the 
original mortgagees having died and there 
being a dispute as to the succession of her estate 
the mortgagor deposited the money in Court on 
account of all the persons so claiming. Held 
that he had fulfilled the requirements of s. 83, 
Transfer of Property Act, and was entitled to sue 
for the possession of the mortgaged property. 
Ram Sumran v, Sahibzada Bijai Partab 
Narain Singh. 

[V-328 

(I). s. 85 ,— Person interested -- Hmdu son^ 
When a plaintiff mortgagee institutes a suit for 
sale under s. 88 of Act No. IV of iS 82 against his 
mortgagor, who is the father of sons in an un- 
divided Hindu family governed by the Mitak- 
shara, without joining as parties to the suit the 
sons of the mortgagor, of ivhose interests he has 
notice, and obtains a decree and an order abso- 
lute for sale against the father only, the sons 
can sucessfully sue for a declaration that the 
mortgagee decree-holder is not entitled to sell 
in execution of his decree for sale the interests 
of the sons in the property comprised in the 
mortgage given by the father although the sole 
ground of their suit is that they were parties to 
the sut by the mortgagee. So held by Edge, 
C. J., Knox, Blair, Burkitt and Aikman, JJ. 
Banerji, J., dissenting. 

Held by Banerji, J., that where, under the 
circumstances above described, a decree has 
been obtained against the father alone without 
joining the sons, the sons cannot plead against 
the operation of the decree on their interests 
any pleas other than those which they could 
have urged against the claim of the mort- 
gagee in order to relieve them from liability for 
their father’s debt had they been made par- 
ties to the mortgagee’s suit, Bhawani Prasad 
V. Kallu and others. 

[XV-212 
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^2} Mo?i^agee^ under 

a deed executed pendent liie?^ Held that a mort- 
gagee suing for the enforcement of hypotheca- 
tion bonds is not bound to implead a subse- 
quent usufructuary mortgagee under a registered 
znortgage-deed executed after the institution 
and during the pendency of the suit* Dammar 
Singh and others v* Naziruddi*n% 

[IX -81 

(8). Failtd?e to make 

party. — Dismissal of suiH\ Where a second 
mortgagee coming into Court and denying or 
ignoring the title of a prior mortgagee, asks 
to have the property sold as if there were no 
prior incumbrance, the suit should be dismissed, 
and should not be decreed with words of limi- 
tation reserving the rights of the prior mort- 
gagee. Raghunatk Prasad v. Jurawan Rat 
</. Z. R.y 8 AIL 105) referred to. Salig 
Ram and another v . Harcharan Lal and 
OTHERS. 

[X-88 

(4) . .] The 

nonjoinder in a suit to which Chapter IV 
ofActNo. IV of 1SS2 applies of a person in- 
terested in the mortgaged property within the 
meaning of section 85 of that Act, and of whose 
interest the plaintiff has notice, is a fata! defect 
in the suit unless cured by the action of the 
Court under s. 32 of the Code of Civil Proce- 
dure ; and where such nonjoinder is brought 
to the notice of the Court, the Court will give 
effect to the ob;ection and to dismiss the suit, 
even though such cbjection be raised for the 
first time in appeal* Maia Din Kasodhau \\ \ 
^ Kazim Husain (ZZ-Z*., 13 Af//., 432!, Janki Pra- i 
sad V. Kisheu Dat (/, Z. 16 Ai'L, 478) and I 
JJha^a 7 ii Prasad v. Kailn (ZZ. A., 17 All.y 537) j 
referred to. Ghulam Kadir Khan and others \ 
V. Mustakim Khan and others. ; 

[XVI -7 

(5) .] Rights 

of suck interested pen on Held ilvaX b. subse- 
quent mortgagee has a right of redeeming a prior 
mortgage, and the fact that the prior mortgagee 
has eniorced his morgage, obtained a decree, 
caused the property to be sold and bought it 
himself, does not affect his right if he was no 
party to the proceedings. Raghubans Kuar v. 
Ramsahai, 

[III -193 

(6) . .] Cer- 

tain immoveable property w’as mortgaged in 
1865 to AT, in 1371 to Gi and in 1873 again to 
AT. In 1SS3 the property was purchased by 
M, the representative of in execution of a 
decree obtained in 1S77 by (? in a suit for sale 
brought by him upon the mortgage of 1S71. To 


: ACT IV OF 1889, s. 

^ deeds ot 1S65 and 1S73 was not a party. In 
! 28S5 sued th«j representatives of H for re- 
dempHon of the mortgage of 1865, One of the 
' deiendants pleaded that as he was a puisne 
I incumbrancer in the property in suit at the 
; time oi the pirJntifi’s suit against the mortgagors 
I in 1877, he ought to have been made a party 
I to that suit, and thus afforded an opportunity 
i of protecting his rights by payment of the mort- 
j gage-money.” He did not in the Court below 
j ask in express terms to be allowed to redeem 
I the plaintiff s mortgage, but he did so in appeal 
I to the High Court. He/dy with reference to the 
\ terms of s. SS of the Transfer of Property Act, 
j that inasmuch as the defendant was in posses- 
I smn of the mortgaged property at the time of 
I the suit of iSr?, and his mortgage was a regis- 
\ tered instrument, it must be presumed that the 
I plaintiff had notice of its existence and should 
I therefere have made him a party ; and that 
j under the circumstances, he should be placed 
I in the same position as he would have held if 
j the decree of 1877 bad never been passed. Held, 

I also that, although it would have been more 
regular^ had the defendant in the Court below 
asked in express terms to be allowed to redeem 
the plaintiffs mortgage and brought into Court 
what he alleged to be due thereunder, or ex- 
pressed his willingness to pay such amount as 
might be found to be due on taking accounts, 
yet, the defendant having pleaded that he 
; ought to have been afforded an opportunity of 
^ protecting his rights by payment of the prior 
i mortgage-money, the Court 'should not be too 
' technical in such a matter-where the defendant 
: had the undoubted right now asserted:^ by him 
and where the result of not recognizing such 
right would be to extinguish his security. The 
Court therefore passed an order declaring the 
defendant entitled to retain possession of the 
property in suit, if within ninety days he paid 
into Court the amount of the plaintiff 's mort- 
gage-debt, with interest, otherwise the lower 
t Court s decree for redemption on paj^ment of tlie 
amount due on the mortgage of 1865 would 
stand. Mohammad Sami-ud-din v. Man Singh. 

[VI -318 


J, j 

plaintiffs in this case were the simple mort- 
gagees of certain land under two mortgages 
dated in 1S78. The defendant took a mortgage 
of a share of the same property in i8Si, brought 
a suit thereupon and obtained a decree in 1SS3, 
caused the property to be soFd in 1SS4 and pur- 
chased it himself. The plaintiffs also put their 
mortgage in suit but did not make the defen- 
dant a party to the suit, obtained a decree in 
18S4, caused the whole of the property mort- 
gaged to them to be sold and purchased it 
themselves. They then brought the present 
suit against the defendant to recover posses- 
sion oi the property they had caused to be sold 
and purchased, field that as the defendant 
was not made a party to the suit brought by 

J « 3 ..I i- 
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opportunity to pay off the prior mortgage such 
an opportunity ought to be avowed to him now 
and the decree in the plaintiffs’ favor should be 
made to contain that provision, Ganga Ram v, 
Tika Ram and others. 

[VIII-184 


the 2ist December, 1871, three of the defen- 
dants in this suit mortgaged four groves to If. 
In 1872 the plaintifts obtained a money decree 
against one D, and in August, 1872, in execution 
ol that decree, sold the said groves and at the 
sale purchased them and also two mills which 
were not in dispute in this suit. The decree 
against D has been found to have the same 
effect as if it were had and obtained against 
all the mortgagors. Of this sale H had notice, 
in fact he opposed it. Subsequently AT, the 
mortgagee, sued the mortgagors on their mort- 
gage, and obtained a decree on it and under the 
decree brought the said groves to sale in 1877 
and purchased them himself. In May. i88o, 
^sold the groves to two of the defendants. 
The plaintiffs, who were not parties to the suit 
which resulted in the decree under which the 
groves were sold in 1877, instituted this suit 
for possession of the groves. Held that not- 
withstanding the sale of 1872, what was sold 
under the decree of 1877, was the right, title 
and interest of the mortgagors, as they existed 
at the date of the mortgage of 21st December, 
1871, with which would go the rights and inter- 
ests of the mortgagee, and although at a sale 
under a decree for sale by a mortgagee the 
right, tiile and interest of the mortgagor which 
is sold is his right, title and interest at the date 
of the mortgage, and any right, title and in- 
terest he may have acquired between the 
date of the mortgage and of the sale, still any 
puisne incumbrancer or purchaser from the mort- 
gagor prior to the date of the mortgagee’s decree 
and who was not a party to the suit in which 
the mortgagee obtained his decree would have 
the right to redeem the property ivhich the 
mortgagor would have had but for the decree. 
This view is consistent with the principles of 
equity and recognized by the Transfer of Pro- 
perty Act. Muhammad Sumiuddzn v. Man 
Singh {IL.R., 9 All., 125) followed. The fol- 
lowing cases were referred to and considered in 
the judgment:— .<4 Saiha v. AMullafLL. 
R. 5« Hom.SYf Mohan Maxtor v. Togu Uka (/.Z.. 
i?., 10 Bom. 224); Kknd Chand v. Kalian Das (/. 
L.R, i All., 240J; AH Hossan v. Dhirfa (I.L. 
R., 4 AIL, 518^; Sita Ram v. Amir Bega?n( I.L. 
R., Z AIL, 324;; Bhup Singh v. Gulab Rai 
(W. A, 1SS6, j>. 70 j; Ra??i Nath Das v. Bale- 
ram Phookun (I.L. R.. 7 Calc., 677;; Namn 
Furshofazn, v. Dolat Ra??i VereJumd (/, L. R., 

6 £o 7 n. 538 / Gajadhar and others v. 
Mux. Chand and others. 


[VIII-210 

(S).-.- ^ If 

a prior incumbrancer, having notice of a puisne 


ACT IV OF 1882, s. 85. — (continued.) 
incumbrance, dpes not, when he puts his mort- 
gage into suit, join the puisne incumbrancer as 
a party, the puisne iiicumbrancefs right to re- 
deem will not thereby be affected, Mohan 
Manor V. Togu Ukafl. L. R., 10 Bom., 224 J ; 
Muhammad Sami •uddinv. Man Sin Hi (I I 
R., 9 All, 125; and Gajadhar w Mul Cliazid 
, A L, R., 10 AIL, 520j referred to. Namdar 
Ghawdhri V, Karam Raji and others. 

[XI-90 

(10).-- ^ J 

that a prior simple mortgagee, who does not 
make the subsequent usulructuary mortgagee a 
party to the suit against the mortgagor, obtains 
decree, puts the property to sale, buys it 
himself, takes the property subject to the 
^Dsequent incumbrance. Mithu Lal v. Ram 
Chandar. 

[VII-125 

^(11). 

was the holder of two unregistered mortgage 
bonds of which registration was optional, dated 
respectively m 1872 and 1S73. on the other 
hand, was mortgagee ol the same property under 
a subsequent registered bond, but the registra- 
tion o* . his bond was compulsory, B, brought 
a suit on his subsequent bond, got a decree, liad 

himsell. A then brought a suit on his bond, 
got a decree and attached the mortgaged pro- 
peity. .Z objected successful!}’’ iii the execution 
^p^tment. A, thereupon, brought this suit. 
Meta that a subsequent registered bond of 
wnich registration was compulsory had no pri- 
ority over an unregistered prior bond of which 
registration was optional and as A was not a 
party to the suit of B the decree cannot affect 
him and the sale was held subject to the pre- 
existing lien of A. Ranhiya Lal and another 
V. Bansidhar. 


[IV-186 

(12) ^ 

the purchaser of the equity of redemption, 
brought a suit against the mortgagees to have 
it declared that a decree which they had ob- 
tained against the original mortgagors and to 
which decree he was no party, did not affect 
him (the suit by the mortgagees was brought 
after the purchase by A.) Held that A was 
entitled to the decree claimed. Har Nand 
Rai and others y. Har Golal. 

[VII-IS8 


mortgagor, who had given a simple mortgage 
oyer certain land, sold some of the mortgaged 
property. The mortgagee, after such sale has 
taken piace^ and without making the vendeed 
parties to his suit, brought a suit for sale on his 
mortgage, and having caused the mortgaged 
property to be sold, including that portion which 
had been sold by the mortgagor, purchased it 
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ACT IV OF 1882 . s. continued,) 
himself. The mortgagees then sued to eject the 
I’endees of the mortgagor. Held that the suit 
would not lie inasmuch as the plaintiff mort- 
gagee had at its commencement no title to pre- 
sent possession of that particular portion of the 
mortgaged property as against any one. H.-\rgu 
Lal Singh v. Gobind Rai and another. 

[XyiI -154 

(U.) .] Two 

persons each held a mortgage over the same 
property from the same mortgagor. The mort- 

f ages were both executed on the same day. 

'he mortgagees each instituted a suit for sale on 
the same day and obtained a dacree, in execu- 
tion of which they had the mortgaged property 
put up for sale, and each purchased it at the sale 
under his decree respectively. Neither mort- 
gagee made the other a party to the suit on his 
mortgage. The representatives of one of the 
mortgagees decree-holders, IMusammat Sangari, 
got possession of the mortgaged property and 
held it as against the other mortgagee decree- 
holder or his representatives. Thereupon the 
representatives of the other mortgagee brought 
their suit for possession of merely of the pro- 
perty or in the alternative for redemption ' 
of the other mortgage. Held that a suit was ! 
not barred either by the provisions of s, 43 of the ' 
Code of Civil Procedure or by reason of s. 85 
of the Transfer of Property Act 1SS2. Bal- 
MAKUND AND ANOTHER V , MUSAMMAT SanGARI 
AND ANOTHER. 

[XyiI -84 

(15,) .;] There 

is nothing to prevent the holder of two indepen- 
dent mortgages over the same property, w’ho is 
not restrained by any covenant in either of them, 

^ from obtaining a decree for sale on each of them 
in a separate suit. Sundar Singh and others 
V , Bholu and others. 

[XVm- 5 S 

(10 ) Certain 

mortgagees holding a second mortgage obtain- 
ed a decree against their mortgagor and a subse- 
quent mortgagee, one // Z, for sale of the 
mortgaged property. At the time of the suit 
there w’as subsisting on the same property a 
prior mortgage held by one D P, D P was not 
made a party to that suit. After the decree in that 
suit was passed, D P brought a suit for sale on 
his mortgage, but did not make the second 
mortgagees parties to that suit, in that suit 
D P obtained a decree and having brought 
some of the mortgaged property to sale some 
of it was purchased by H L. On application 
by the second mortgagees for an order absolute 
for sale in execution of their decree it was held 
that the property purchased by AfZ in execu- 
tion of D Hs decree on his prior mortgage could 
not be brought to sale in execution of the second 
mortgagee’s decree. Dm Kasodhan v. 

Kazim Husain (Z Z. i?., 13 AIL, 432) referred 
to. lizRA Lal V, ICishen Lal and another. 

IXVII-X 53 


. ACT TV OF 1882 , s. 85 . — ( continued, j 

( 17 .) Omissio7i to mention a prior 

lie?zi\ One A S purchased the equity of re- 
demption of a property subject to two mort- 
, gages, and as part of the transaction paid od 
; the prior mortgage. The mortgagees under 
the second mortgage sued to bring the mort- 
, gaged properly to sale making the original 
i mortgagor and the purchaser of the equity 
; of redemption defendants, but omitting any 
' mention of the lien acou^red bv such pur- 
; chaser. Held that suclF -.‘miss:.,'."- was not a 
I valid reason for dismissing the plaintiff's suit 
I altogether. Salig Ram v. Harcharan Lal, ■/. Z. 
R., 12 AIL, 54S) distinguished. Kali Charan 

AND ANOTHER V . AhHAD ShaH KKAN. 

[xiv-iea 

(IS .) Hotice — Reglstratio7t?^ For the 

purposes of s. 85 of the Transfer of Property 
Act a mortgagee will be deemed to have notice 
of a subsequent registered incumbrance affect- 
ing the property mortgaged to him. inasmuch as 
it is the duty of such prior mortgagee before 
suing on his mortgage to search the registry 
for record of any such subsequent encumbrance, 
and if he has not done so he must be taken 
either to have wilfully abstained from an in- 
quiry or search which he ought to have made 
within the meaning of s. 3 of the above mention- 
ed Act or have omitted to do an act which a 
I reasonably prudent mortgagee about to bring a 
* suit on his mortgage under Chapter IV of Act 
j No. IV of 1882 ought to have done and would 
: have done, which act, inquiry or search, would 
have resulted in the disclosure of the existence 
of the subsequent encumbrance. Janki Prasad 
V , Kishen Dat. 

[XIVT 51 

(I.) s- 86.—Pozner of Court to extend time 
I fixed,'] A Court having framed a decree con- 
! ditioned on the payment by the plaintiff of a 
i sum certain within a specified time has no 
j power to extend the time for pa3^ment after the 
‘ period mentioned in the decree has elapsed. 

J Raja Har Kai'am Shigh v. Chaudhrahi Bhag~ 

I ^d}a7it Kuar {L L. R,, ii AIL, •^00) referred to. 

: Ram Lal Dl'be and others Har Nand.-^n 
I Singh and another. 

: [xi-150 

(2.) .] In 

the case of a decree for redemption or for fore- 
closure under Act IV of 1SS2, both of which 
decrees stand in this respect upon the same 
footing, no extension of the time limited by 
the decree for payment of the decretal amount 
can be made except for good cause shown, 

; whether the order under s. 87, in a suit for fore- 
' closure, or the order under s. 93, in a suit for 
redemption, has been applied for or not. Pooresh 
Nath Mojumdar v. Ramjod^i Mojumdar (/. Z. 
R,, 16 Calc. 246) dissented from ; Kanara Kurup 
V. Govmda Ku?'up (Z Z /?., 16 Mad., 214^ 
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act IV OF 1882 , s. continued,) 
distinguislied. Ram Lal and others v, Tulsa 
Kuar and others, <<» 

[XVII-11 

^3^. interest — Post decree — Charge l\ 

Where in a decree for foreclosure interest subse- 
quent to the decree was included in the amount 
made payable to the plaintiff, it was held that 
such tuture interest, supposing it could be pro- 
perly awarded, concerning which no opinion was 
expressed, could not be treated as a charge upon 
the land ; but the judgment-debtor was entitled 
to resist foreclosure on payment within the 
prescribed period of the mortgage money and 
interest up to date of decree, the decree-holder 
being at liberty to recover the future interest 
only from the judgment-debtor personally. 
Bhawani Prasad v. Brij Lal and others. 

[XIV-79 

(4.) — After date fixed for 

payment i\ In a suit upon a mortgage for the 
sale of the property mortgaged, the Court has 
no power to allow in the account under s 
86 of Act IV of 18S2 or in its declaration under 
that section interest for a period beyond the 
date of payment which has to be fixed within 
six months from the date of the decree, ss. 209 
and 222 of Act No. XIV of 1882 do not affect the 
special provisions as to allowance of interest 
contained in Act IV of 1882. In construing a 
decree the terms of w^hich are ambiguous such 
construction must if possible be adopted as will 
make the decree a decree in accordance with 
law and not a decree such as the Court making 
it had no po^ver to pass. Amolak Ram and 
OTHERS LaCHMI N A RAIN AND OTHERS. 

[XVII-9 

See also 

Tara Chand and others v. Dina Nath. 

[xvve 


Raj Kumar v, Bisheshar Nath and others. 

[XIV-80 


Nain Dat and others Harihar Dat 

[XVin-57 


ss, 86 h %^'-Costsl\ A decree for foreclosure 
containing a distinct and separate order for 
costs under s. 220 of the C. P. C, was after- 
wards confirmed by an order absolute for fore- 
closure, and the mortgagee under such order 
obtained possession.- Subsequently he applied 
for execution of the order for costs. Held that 
the costs awarded could not be considered part 
of the money due upon the mortgage, and, as 
such, superseded by the order absolute and the 
mortgagee's possession thereunder, and the 
application must therefore be allowed. Damo- 
DAR Das and another v. Budh Kuar and 


others. 


[viii-es 


s. Wl— Payment one day after date fixed l\ A 
obtained a foreclosure decree in terms of s. 86 


ACT IV OF 1882 , s. SI continued f 

of the Transfer of Property Act, declaring that 
if the mortgage money was not paid within 
six months all rights of redemption would be 
gone. The mortgagor deposited the money one 
day beyond the time allowed. The original 
Court ordered that the mortgage should be fore- 
closed (as the deposit was not within the time 
allowed). The lower appellate Court held that 
the payment of money one day after might be 
treated as an application for extension of time 
and set aside the Munsifs order. Held that the 
lower appellate Court (being a Court executing 
the decree) could not modify the terms of the 
decree. Appeal decreed. Wali Muhammad v. 
Husain Bakhsh. 

[IV -178 


(I.) s. 88 — hiterest after due date— ■Construe-' 
tion of decreel] A decree for sale under s. 88 
of the Transfer of Property Act, 1S82, provided 
that the judgment-debtor should pay on or before 
the 22nd of February, 1892, a certain sum, being 
principal and interest calculated up to the 22nd 
of January, 1892, together with future interest at 
6 but the decree did not specify that 
the interest was to be paid up to the date of 
realization. Held that the decree framed as 
above only carried interest up to the 22nd of 
February, 1892, Tara Chand and another v, 
Dinanath. 


[XV-76 


See also 


Amolak Ram and another v, Lachmx Na- 

RAIN AND OTHERS. 

[XVII-9 

Raj Kumar?/. Bisheshar Nath and others. 

[XIV-80 


(2). 'Application for execution before 

time fixed 171 deC 7 -eel\ An application for exe- 
cution of a decree for sale of mortgaged pro- 
perty passed under s. 88 of Act IV of 1882, and 
which directed that if the decree were not satis- 
fied within two months the property should be 
sold, ought not to be allowed before the ex- 
piration of the period therein provided, Har- 
DAYAL AND OTHERS V* CHADAMI LaL, 

[IV-332 


-Siiit for fo 7 'eclosm-e—Dec 7 'ee for 


(3). - ' J ^ — J~- 

salel] The plaintiffs in this case claimed to 
foreclose a mortgage by way of conditional sale. 
It was found by the Court below that it was not 
a mortgage by conditional sale, hence no fore- 
closure decree could be given. The suit was 
therefore dismissed. Held that instead of dis- 
missino^ the suit the relief mentioned in s. 88, 
para (2), should have been given. Sheoratan 
Ram and others 'o, Jaimangal Rai and 

ANOTHER. 


MX , . , — ^Am02i7it found due — Increased by 
agreement,] A decree lor sale under s. 88 of 
Act iV of 1882 can only be executed for the 
amount decreed or found in account to be due, 
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ACT IV 01" 1882, s. (continued.) ; 

and the order for sale cannot, except with | 
regard to any additional costs which may be | 
provided for by s. 94, extend in any way the ! 
liability of the judgment-debtor or his property | 
under the decree. Siia Ram v. Dasrath Das ; 
{/. L. Ah, 5 All. 492) distinguished. Kashi i 
Prasad v. Sheo Sahai. ; 

[XVII- 12 I 

Post diem ifiierest by of , 

damages — Charge?)^ Where in a suit upon a • 
mortgage bond post die??L interest is decreed as 
damages, the payment of such damages does 
not constitute a charge upon the mortgaged 
property, NarUtdra Bahadur Pal v. Kkadhu 
Husain (4 4. i?., 17 AIL, 5S1) referred to. 
Rikhi Ram and another v, Sheo Parashan 
Ram and others. / 

[XVI-78 i 

(t^), Interest awarded under Act \ 

XXXIl of i^Z 9 ^Ckarge.'^, When in a suit for [ 
sale under ss. 8S and 89 01 Act Xo. IV of 1S82, a ; 
Court allows under Act No.XXXII of 1S39 interest ’ 
post diem, its decree so far as such post diem 1 
interest is concerned, is not a decree for sale 
under s. 88, but is a decree for money which can 
be executed in the manner provided for the f 
execution of simple money decrees. Bikramajit 
Tewari v. Durgadyal Tew an {/X.R, 21, Calc., j 
274) dissented from. Narindra Bahadur Pal | 
V, Khadim Husain and others. \ 

[XV-128 i 

(7^^ Decree under s. SS— Further [ 

remedy agamst person a7id other property.'] ® 
A deed oi mortgage of immoveable" property j 
executed in 1S75 contained a covenant w’hereby ■ 
^the mortgagor made himself personally liable | 
for payment of the mortgage debt. The mort- | 
gagee liaving become insolvent, the Official | 
Assignee brought a suit in which he prayed, : 
first, for enforcement of the mortgage by sale of j 
the mortgaged property, and, secondly, in the 1 
event of the sale proceeds being insufficient to [ 
discharge the debt, for enforcement of the j 
personal covenant The Court granted the for- - 
mer relief, but refused to grant the latter on the \ 
ground of delay in bringing the suit and^of ; 
hardship to the defendant. Held that the plain- \ 
tiff was entitled to join with his claim for en- | 
forcement of the mortgage the further claim to j 
a declaration that, in the event of the sale pro- ' 
ceeds being insufficient to discharge the debt, 
its discharge might be enforced against the 
person and other property of the defendant; 
and that the claim to enforce the personal cove- 
nant ought to have been decreed. Hafizuddht 
Ahmad v. Da?nodar Das, (VH. \S%%p. 
distinguished. Miller v. Digambari Debya. 

[X-i42 

{Si. .] A 

decree under s. 88 of Act IV of 18S2, in a suit 
by a mortgagee for sale, can only direct the 
sale of the mortgaged property, and should not 


AOT IV OP 18S2, s. S8.-fcontmuedD 
go further and give power to the decree-holder 
to bring to sale any^ other property of the judg- 
ment-debtor, or to execute the decree against his 
person. But where the net proceed's of the 
sale are insufficient tc pay the amount due 
for the time being upon the mortgage, the 
mortgagee may, if the balance is legally 
recoverable otherwise than out of the pro- 
perty sold obtained from the Court, under s. 90 
of the Act, a decree for the balance to be re- 
covered in the ordinary way in which a money 
decree would be recoverable against the per- 
son and other property of the judgment-debtor. 
Upon an application for such decree, notice 
would issue to the judgment-debtor, who would 
have an opportunity of showing cause why such 
a decree should not be passed Nothing in the 
terms of the original decree under s. SS can 
make any question arising under s. 90 res Judi- 
cata. Gopal Das v. All M 2 &hamfnad (/. L. i?. 
10 AIL, 632) referred to. Pran Knar v. Durga 
Prasad (/. L. R., 10 Ail., 127) distinguished. 
Hafiz-ud-din Ahmad 7/, Damodar Das. 

[IX-149 

(9) , A 

decree in favor of a mortgagee for sale oi the 
mortgaged property cannot be treated as one 
for money. According to the Transfer of Pro- 
perty Act, ss. 88, 89 and 90, the mortgagee must 
first sell the mortgaged property, and if the net 
proceeds of such sale be insufficient to pay the 
amount due for the time being on the mortgage, 
and if the balance be legally recoverable from 
the mortgagor otherwise than out of the proper- 
ty sold, he may ask the Court for a decree for 
such balance. Gopal Das v. Ali Muhammad 

AND OTHERS. 

[VIII-254 

(10) . .] The 

decree contemplated by s. 90 of the Transfer 
of Property Act (IV of 1SS2) can be made in the 
suit in which the decree for sale was passed ; 
and it is not necessary to instilute a fresh suit 
to obtain such decree. Kaj Singh and an- 
other c'. Parmanand. 

[IX-19I 

(11) . — .1 Where 

there is nothing to show a contrary "intention 
of the parties every mortgage carries with it a 
personal liability to pay the money advanced ; 
but a mortgagee must sue fo? his remedy against 
the property first. In so doing it is immaterial 
whether or not he prays in his plaint for relief 
over against non-hypothecated property. Un- 
less in exceptional cases he can obtain such 
relief only under the provisions of s. 90 of the 
Transfer of property Act, and if such relief is 
refused the refusal will not bar a subsequent 
application under s. 90. Hafiz-ud-dln Ahmad 
V. Damodar Das (tV. AL 1889, pt, 149), ap- 
proved, X'ath V Plfambar Das (I.L.R., 

13 AIL, 360 j distinguished, Sutton v. Sutton 
(22 Ch. D, 5 J) Singh v. Parmanand(I. L. 
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ACT TW OF 1832, s. &B.—(coui/Hued.) 
i?., li Ali., 486 j, Miller v. Digambari Debya 
(JK M 1 S 90 , /. 142), ^w^Dtirga Dai w Bkag- 
watP-rasad (I. L. R., 13 AiL, 356; referred to. 
Observations on the meaning and application of 
ss. 88,89 90 of the Transfer of Property Act, 

Explanation of the term “legally recoverable” 
in s. 90. Sonatun Shah v. Ali Newaz Khan 
(L L. R., 16 Calc,^ 4Z3) distinguished* Musa- 
HUB Eaman Khan and others v, Inayat-ul- 

LAH. 

[XII-80 

(12) . .] Where 

a decree on a hypothecation bond| besides 
decreeing sale of tne hypothecated property, 
purported also to grant relief over against the 
person and non-hypothecated property of the 
judgment-debtors and such decree remaining 
unchallenged became final in its entirety. Held 
that it was competent to the decree-holder by 
application for execution of the decree to pro- 
ceed against the non-hypothecated property of 
his judgment-debtor, and it was not necessary 
for him to proceed by way of suit under s. 90 of 
the Transfer of Property Act. Musaheb Zaman 
Khan v. Inayat-ul 4 ah (I. L.R,-, 15 AIL 513A 
distinguished. Lalji Lal v C. J. Barber. 

[XIII-121 

(13) . .3 In 

a suit for enforcement of a mortgage secu- 
rity the plaintiff prayed for a decree both as 
against the mortgaged property, and also, in 
the event of the mortgaged property not realis- 
ing sufficient to satisfy his claim, as against the 
other property and the persons of the defen- 
dants, and the decree which the plaintiff ob- 
tained was framed in accordance with the pray- 
er in the plaint, that is to say, the decree 
expressly provided that, should the mortgaged 
property not realise sufficient to satisfy the 
amount decreed to the plaintiff, the other pro- 
perty of three, and the persons of two, of the 
judgment-debtors were to be liable. Held that 
such a decree could be executed against the 
persons and other property of the parties named 
therein, without its being necessary for the 
decree-holder to obtain a separate decree 
under s. 90 of the Transfer of Propert}? Act, 
(Act IV of 1882). Miller v. Digambari Debya 
(W. N. 1890, 142) referred to. Batak Nath 

V, PiTAMBAR Das and others. 

[XI-127 

( 14 ) .] The 

plaintiff obtained a decree on a hypothecation 
bond on the 26th October, 1887, The decree 
provided that the money was to be realized by 
sale of the hypothecated property, and, if that 
proved insufficient to satisfy the decree, by 
sale of other property of the judgment-debtor. 
The hypothecated property was sold and the pro- 
ceeds were not sufficient to satisfy the decree. 
The decree-holder thereupon applied on the 
23rd September, 1889, for enforcement of that 
portion of the decree which related to the 


ACT IV OF IBB 2 , B.BS-(coHiimied) 
other property of the judgment-debtor. To 
this application it was objected that it was 
necessary to obtain a decree under s, 90 of the 
Transfer of Property Act (IV of 1882). This ob- 
jection was allowed and the decree-holder ap- 
plied for and obtained a decree under the said 
section on the iith January, 1890. The judg- 
ment-debtor then appealed against that order 
on the ground, amongst others, that, looking to 
the terms of the original decree, the application 
under s. 90 was superfluous. Held that the 
decree contemplated by s. 90 of the Transfer of 
Property Act is in fact an order to be obtained 
in execution of a decree for sale ; and though in 
the present instance the application for such a 
decree may have been superfluous, it may 
nevertheless be regarded as 'an applicaiion for 
execution of a decree by enforcement of a por- 
tion of it against property other than the 
mortgaged property. Durga Dai 2/. BhagwaT' 
Prasad. 

[XI ~104 

Rahim Bakksh v, the Uncovenanted Ser- 
vice Bank, Limitted. 

[XI -168 

(1) s. B 9 .'—Inte 7 'est after date fixed, "] A 
decree for sale under s. 88 of the Transfer of 
Property Act, 1S82, in a suit for sale on a mort- 
gage declared a certain sura, including prin- 
cipal and interest up to date of decree, to be 
payable to the plaintiff within a stated time, 
and also provided that the decree should carry 
future interest. The judgment -debtor did not 
pay within the specified time, and subsequent- 
ly the decree-holder applied for an order abso- 
lute for sale under s. 89 of the above mentioned 
Act. Held that the amount which could be rea- ' 
iized by the decree-holder by sale of the mort- 
gaged property would include future interest 
from the date of the decree under s. 88 ^o the 
date of sale and that it was not necessary that 
specific mention of future interest should be 
contained in the order under s. 89 of the Act. 
Raj Kumar z/, Bisheshar Nath and others. 

[XIV -80 

See also 

Tara Chand and others v. Dina Nath, 

[XV -76 

Amolak Bam and another Lachmi 
Narainand others. 

[XVII -0 

Nain Dat and others V, Harihar Dat 
Singh. 

[XVIII -57 

(2) Order absolute for salC'^Execution 

without such orderl A conditional decree for 
the sale of mortgaged property under s. SS of 
the Transfer of Property Act (IV of 1882) can- 
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AO’T IV OF 18S2, s. BB.—fi:onunued.; 
not be executed unless and until it is made 
absolute by an order passed under s. S9. 
Where on a previous application being made 
for execution of such a conditional decree, the 
(udgment-debtcr did not appear to oppose the 
decree-holder’s application for attachment and 
sale; /itj/d that as the question whether the 
conditional decree was capable of execution 
before it was made absolute was never before 
in issue, aiid was not judicial]}- treated on the oc- 
casion of tiie former application, tli-,e was no 
res judicata on the point. Ram Lal an'D a.n- 
other V. Naraix and another. 

[X>97 

^ 3 _ ) ,] ^ Where 

in the case of a decree, for recovery of money 
by enforcement of lien against hypothecated 
property, which did not strictly comply with 
the requirements of s. S8 of the Transfer of 
Property Act (I’V of 1SS2) applications for exe- 
cution had on previous occasions been made 
and not objected to, but, on a subsequent appli- 
cation being made the objection was taken*that 
no order for absolute sale, as c-''ntemplated by 
s. S9 of the Transfer of property Act, had been 
obtained by the decree-holder. ''Held, that the 
decree being clear in its terms and capable of 
execution, such an objection could not be taken 
at tliai stase in tue Court executing the decree, 
but shtuid have been made in the from of an 
appeal from the decree. Dhani Ram v, Hur- 
DEO Das. 

[.X-223 

(l.j The 

holder of a decree under s. SS of the Transfer 
of Property Act (iV of 1SS2) applied for execu- 
tion to the Court charged with execution of the 
decree. Held that this was a good application 
under s. S9 of the Act and that it was not neces- 
sary that such apulicarion should be made to 
the Court which had passed the decree. An 
application for an order absolute for sale under 
s- ’S9 of the Transfer of Property Act (IV of 
1832) is a proceeding in execution and subject 
to the rules of procedure governing such 
matters. Oudh B'ehari Lal v. ^h4GESHAa 
Lal. 

IXI-SS 

The Uncoven anted Service B.^nk. Limited 
V. Nand Kishore. 

[XI-i08 

(5,) Applicability ofss. 291 mid 310 A, 

C. C„ to sale held under s. 89.] Ss. 291 and 
310 A of C. P. C. will apply to a" sale held in 
virtue of an order absolute for sale passed under 
s. S9 of Act IV of 1SS2 although no power is 
given under that Act to postpone the operation 
of an order under s, 89. Raja Ram Singhji 
Chunni Lal, 


ACT IV OF lSS%—( couiinued.j 
(I), s- BO.-^F.emedy against person and other 
. -properiy — Decree^ under s, SS . \ 

: See s. SS, Xos. 7, S, 9. 10, ii, 12, 13. 14,, 

! (2 ) . Ho rH ^ pure ha sin ,r property 

> sold — '' Proceeds 0/ : ..h/’] A ee, decree 

; holder, in a suit fer sale ur.der s. SS of the 
i Transfer of Property Act, iSSc, brought the 
i mortgac^d to sale a:id, with the 

i of the Ch ;”b ■ it himself. The amount 

I real.zed by the sale being insuidcient to satisfy 
I the mortgage debt, the decree-holder applied 

> for execution against other property of the 
I mortgagor. Held that the decree-holder was 
I not bound to give credit to the mortgagor to the 
: amount of the market I’alue of the mortgaged 
I property purchased by him, but only to the 
[ amount of the actual purchase money. Ma/ia* 

\ dir PersJtad Singh v. Macnaghien ( 7 , L, R., 16 
; Calc,, 683 h Skeonaih Doss v, Janki Prasad 
I Singh (/.A. i?., 16 Calc,, 132) and Guuga Per- 
I skiid V. Jas.oahir Singh U. L- i?., 19 Calc,, 4) 

I referred to. hluHAMHAD Husen Ali Kkan v. 
j Thakur Dharam Singh. 

j [XV-i44 

I (3\^ Balance legally recoverable.^ 

1 A decree-holder having obtained separate dec- 
‘ rees against his judgment-debtor on two un- 
I registered bonds eaclT f-jr a sum of less than 
Rs. ICO took out execution on one bond and 
' brought to sale the Iwcpothecated property, 

; which was purchased by a third party. Tile 
I sum for which tliat property was sold was only 
sufScient to satisfy* one decree, ar.d the cecree- 

■ holder accordingly, within three years-fr. -in the 
date when the uristitisded bond fell due, opnlied 
for a decree under s, 90 cf the Transfer of Pro- 
perty Act. /AA/ that under the tibove circiim- 

: stances there was a balance Icgalb: recoverable 
I otherwise than out of the property sold and 
!* tliat the decree-holder was therefore entuled 
I to a decree under s. qc. Musaheb Ziunan Khan 

■ V. Inavaf UUah (/. Z. 14 Pit!,,, 513) referred 
I to. Bageshri Di.^l V . Muhammad Naqx. 

: [xiii-120 

' (1). s. 91 — Person enfUied to rcdecvi—Sub- 

' sequent viorfgagee of a portio?i.\ One J/ was 
. a co-mortgagee under mortgages of the years 

■ 1S67, iS 5 S and 1S70, of a village called Ahah 
i and shares in certain other villages Suraj- 

pur, Raipur, Bamole, and Khera Buzurg. K D 
i the plaintiff 'was a subsequent mortgagee" of the 
: share in Khera Buzurg. A D in 1S74 brought 

■ the share mortgaged to him to sale and pur» 

' chased it himself. Subsequently, in 1879, MR 
i sued for a decree for sale of all property men- 
i tioned above, but the decree w'hich he obtained 
: was limited to the village .-\hak and the share 
; in Khera Buzurg, In ""iSSa one M M A pur- 
; chased the share in Sheorajpur vrhicli had 
I been subject to the mortgage sued upon by 

M R in 1879. In 1892 K D sued for redemp- 
i ticn of the whole of the property comprised in 
1 the original mortgage. Held that, inasmuch as 
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ACT IV OW 1882. s. %X.—(co}iti7med.) 

M. R's interest in the mortgaged property had 
been limited by the decree otA^79 to the village 
of Ahak and the share in Khera Buzurg, the 
plaintiff xvas not entitled to redeem, the share 
purchased by M M A in Surajpur. Muhammad 
Mahmud Ali v. Kaliyan Das. 

[XVI-65 

(9) 

chaser of equity of redemption. —After redemp* 
tioni] One of the defences to this suit for re- 
demption of a usufructuary mortgage brought 
by the purchaser of the equity of redemption of 
the mortgaged property was, that the mortgage 
had already been redeemed by the original mort- 
gagor. Jdeid assuming that such redemption 
had taken place, that fact could not prejudice 
the plaintiff’s right arising out of the mortgage, 
whatever the effect of such redemption might 
be as between the original mortgagors and the 
mortgagee, and such redemption was therefore 
not a bar to the suit. Jaijit Rai v. Gobind 
Tiwari and another. 

LIV-82 

(3) Legiti‘ 

mate son of an illegitimate memt*erof a joint 
Hindu fa7nilyi\ Held that the legitimate son of 
an illegitimate member of a Hindu family, who, 
as such illegitimate son, might have had a right 
to maintenance from the property of his father, 
had no such interest in the state belonging to 
the family as would entitle him to redeem a 
mortgage made by a previous rightful owner of 
the estate. Balwant Singh z/. Roshan Singh 

[xvr4i 

(I). s. 92 —PowerofCo?irl to extend thne 
fixed.} 

See s. 86, No. (i), (2 ) , 

^(2) . — - Amo?mt due — lnte?‘est not pro- 
vided m mortgage.} A usufructuary mortgagee 
obtained a final decree for possession on the i6th 
|anuary, 1S80, The decree-holder did nothing 
further until the i8th April, 1883, when he 
obtained possession. In 1SS7, the mortgagor 
brought a suit for redemption, and the Court of 
first _ instance gave ^ him a decree conditioned 
on his paying the principal money with interest 
calculated up to April, 1883. This decree was 
modified by the lower appellate Court. Held 
that the mortgagee^ was not entitled to interest 
for the period between the date of the decree 
in January, iSSo, and the date when the mort- 
gagee obtained possession in April, 18S3, the 
claim to such interest not being based on the 
terms ol the mortgage, and the mortgagee’s want 
of possession being due to his own omission to 
take it by executing his decree. Bansidhar 
AND OTHERS V. HaDI AlI. 

[IX-177 

(3.) — —^Decree not specifying result of nofi^ 
pay?mnt-^Consequencei\ fAA/that a decree for a 


ACT IV OF 1882, s. d 2 .—(€mitmued. ) 
redemption which did not embody the direction 
required by s. 92 of the Transfer of Property 
Act, to the effect that on failure of the decree"- 
holder to deposit in Court the mortgage-money 
within the prescribed period, could not bar the 
plaintiff’s right of redemption ; and the failure 
to deposit the amount within the time could not 
affect the right. Keramat Ali v. Inayet Hu- 
sain. 

[IV-329 

f4.) .] Where 

a decree for redemption of mortgage did not 
say in terms that if the amount due were not 
paid within the prescribed period the right to 
redeem should be barred, and where after the 
period had expired, the Court of appeal, (which 
had passed the decree) made an order allowing 
the amount due to be deposited ; held that the 
case was not one in which the Pligh Court 
should interfere in revision under s. 622 of the 
C. P. C. the order objected to being merely 
ministerial, and not prejudicing the right of the 
mortgagee, if any, by reason of the non-payment 
within the time prescribed. Bandhu v, Shah 
Mohamad Taki. 

[vin-119 

(5.) ] Where 

a Court gave a plaintiff a decree for redemp- 
tion of a mortgage conditioned on payment 
by him of the mortgage money within a 
specified time from the date of the decree but 
omitted to state in such decree what would be 
the consequence of the plaintiffs default in so 
paying in the mortgage money. Held that such 
omission could not operate to extend the period 
available to the plaintiff for payment beyond the 
maximum term provided for by s. 92 of Act No. 
IV of 1882. Jai Kishen v. Bhola Nath (/. Z. 
7?., 14 All.^ 529) referred to. Ba^idhu Bhagat v. 
Muham/nad Taqi, {/. L.B., 14 All., 350) dissent- 
ed from. Sheikh Wazir v. Dhuman Khan, 

[XIII-222 

(rj). Time fixed^ Appeal— ‘Extension by 

appellate Court} When a decree gives a right 
of redemption within a certain specified period 
with a certain specified result to follow if re- 
demption is not made within such period, the 
mere fact of an appeal being preferred against 
it will not suspend the operation of such decree, 
and, unless the appellate Court extends the 
period limited by the original decree, the right 
of redemption will be barred if not exercised 
within the period so limited. The principal in 
Jag gar Nath Pande v. Jokhu Tewari (/. Z. 

18 AIL, 223) applied. Chiranji Lal and 
others v. Thakur Dharan Siegh. 

[XVI-130 

(I ) s. 83 — Second suit for redemption — Res- 
judicaiai] In a suit for redemption of a usufruc- 
tuary mortgage, a decree for redemption was 
passed conditional upon the plaintiff paying the 
defendant, within a time specified, a sum which 




ACT I¥ OF 18S2: s. 

was found still due to the latter, and the decree 
provided that if such sum were not paid within 
the time specified, the suit should stand dis- 
missed. The piaiutiT failed to pay, and the 
suit acco.-ding;}-' st*.-'jd dismissed. SuL*seq”:ei;tly 
he again sued for redemption, alleging tnat the 
mortgage debt had now been satisBecTfrom the 
usufruct, having regard to s. 93 of Act 

iV of 1SS2, in a suit brought by a usuiractiiary 
mortgagor for possession on the ground tnaB 
the mortgage debt has been satisfied from the 
usufruct, and in which the piaintih is ordered 
to pay something because the debt has not been 
satisfied as alleged, the decree passed against 
such a mortgagor for non-payment has not the 
effect of foreclosing him for all time from redeem- 
ing the property. Skeikk Gola?^i Hosseht v. 
Musammat Alia Rukhee Blbi (AAIV, P. H, C. 
Rep,, 1871, p, 627) dial la v. Purumookh (AAJr. 
P, H, C. Rep., 1S67, p, 256) and Auriidh Singh 
2K Sheo Prasad (/. L,R., 4 AIL, 4S1) referred to. 
Muhammad Samiuddin Khan v. Mannu Lal 

AND OTHERS. 

[IX-i36 

p2.) CalcuiaiioH of UmeL] A decree 

for redemption was made conditional upon the 
mortgage-money being deposited in Court 
“ within 15 days from the 30th October.” The 
money was deposited on the 15th of November. 
Held that the direction of the decree must be 
construed as meaning fifteen clear days not 
including the first mentioned but beginning from 
mid-night of that day. Hindu Singh and oBhers 
V. Sardar Singh and others. 


ACT IV OF 1352. s. 

^ Sadat All { 1 . L. R.,^ AIL, ^76^ feih 

U3JAROHAN AND .VVOraUR >•. SuFaN. 


;XI¥-72 


( 3 .) 7 ’ed:,ntp:^'o}i — Agahisl co- 

uii/rtgagor, , w nere a mortg iuor is siiiim" Ids 



g >t to pr.jve is that a m'lrtgage was made within 
sixty years by him and the defendant or those 


vynom they represent, tliat the defendant or 
those represented by him, redeemed the mort- 
gage, and that the plaintiiT is wiliinor to pay his 
proportio.iate share of the redemption money 
commensurate with his interest apxd resonable 
interest from the date of redemotioii. Rani 
Amir Bakhsh. 


[XVIII-39 


; (I.) s. ^S.—Anornaious 7Korigage^SimpIe 

’ a7id usnfrucluary,] Held that one and the 
' same deed may create a simple and a usufruc- 
! tuary mortgage. Jogal Kishore Ram Sahas 

! AND OTHERS, 

I [¥1-212 

’ Chandar Kuar Subhkarandas. 

[VII-119 

Umrao Begam Vali-ul-lah. 

[¥111-171 


[¥111-80 

(1.) 3 . 05 —Cases falling under scctio7iLi 
^ Where one of several co-mortgagors redeems 
the whole mortgage he thereby puts himself into 
the position of the mortgagee as regards that 
portion of the mortgaged property' Vhich re- 
presents the interests of the other co mortgagors. 
Ashfaq Ahmed and others zu Wazir Adi and 

OTHERS, 

[XI -211 

Raghueir SaHA! and another V. Bunyad 
Ali and anothdr. 

[¥I-io2 

Nura Bibi ‘z/. JagatNarahn and others 

[¥I-9S 

(2.)-- ^ .] In 

the case of a usufructuary mortgage by several 
co-mortgagors, when such mortgage is satisfied 
out of the usufruct each co-mortgagor is not en- 
titled to recover possession of more than his 
share of the mortgaged property. Consequently 
wherein such a case one of severe! co-mortga- 
gors, gets possession of the whole of the mort- 
gaged property he does not occupy the position 
of a mortgagee to his co-mortgagors but his 
possession in adverse to them. P'ah/r Bakhsh 


( 2 ). 

, deed of mortgage executed in 1S79 for a coii- 
> sideration 01 Rs. 300 provided that the terms of 
I the mortgage should be four years certain, that 
. certain interest should be payable, that the 
: mortgagee siiould have possession, that the pro- 
' fits should be appropriated first in lieu r>f3^early 
I interest and any balance appropriated in pa\^ 
meat of the principal debt, and that the mort- 
gagor should be entitled to redeem if the prin- 
cipal and interest were paid at the expiration ci 
the four \"ears. _ Th.e mortgagee uevTi* ubtained 
possession; and in 1SS2 he brought a suit af-^ainst 
the mortgagor to recover the'^ unpaid interest 
then due and obtained a decree, which was 
^ satisfied by the sale of prepert}’^ belonging 
t to the judgment-debtor, in 1SS6 he brought 
: another suit for recovery of the principal to- 
I gether with the residue of 'interest up to the 
I date of suit that inasmuch as there was 

V no stipulation in terms that the mortgagee was 
: to remain in possession until pavnient of the 
I mortgage money, the instrument did not strictly 
fall within s. 5S (d) of the Transfer of Property 
Act (IV of 1SS3), and that the rights and liabili- 
ties of the parties must be determined in accord- 
ance with the principles enunciated in s. 98 
of that Act. Held, upon the construction of 
the instrument, that it must be regarded as a 
usulructiiary mortgage not only during the four 
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jears, but after their expiration. Hikmat-ul- 

LAH Khan and another % Imam Ali and 

OTHERS. 

[X-87 

(1) . s. 9 Q.--Ap^iUafwM Gf seciiofi to suits 
tmUiuted before Act IV of 1S82.] 

See s. 2, No. (3). 

(2) —Sale of mortgaged property other- 

wise than by i?istitntmg suit tmder s.^t— Decree 
not complying 20m ss. 88 andSg.] This was an 
appeaUrom an order passed on an application for 
execution of a decree for the sale of mortgaged 
property. The decree was made in a suit institu- 
ted after Act IX of 1SS2 came into force. It was 
contended that under s. 99 of the Act the mort- 
gaged property could not be brought to sale 
otherwise than by instituting a suit under s. 67 
of the Act ; but the suit ivhich resulted in the 
decree sought to be executed, could not be con- 
sidered a suit under s. 67 as the requirements of 
ss. 88 and 89 \vere not satisfied. Held ihat the 
plea was invalid as the Transfer of Property Act 
was the only law under which the suit could be 
instituted and dealt with ; it must be a.ssumed 
that it \\ as instituted under s. 67. Any infor- 
mality or irregularity may afford ground for 
appeal but it cannot be said that the suit was not 
instituted under that Act. Bharat Singh and 
OTHERS V. GORAKH MaL AND ANOTHER, 

[IV-183 

( 3 ^, - — — Suit 

for fnere^declaraiion.l The plaintiff held a mort- 
gage, dated July 20th, 18S3, over the property 
55,000. On the 12th of Tulv 
1884, the plaintiff and A K entered into an agree- 
ment whereby A Hwas to execute a posses- 
sory mortgage of his property in favour of the 
planilifffor Es. 80,000, part of which was to be 
the amount of principal and interest due upon 
the mortgage of 1S83. The plaintiff sued for 
specific performance of this agreement, and got 
a decree tor payment by A K within a specified 
time ot Rs. 64,970-4-8 or in default for specific 
performance of the agreement. The deceretal 
paid_ within the time limited by 
A T\ , but the plaintiff appealed, claiming a fur- 
ther snm of Rs. 18,125-8-10, but admitting that 
his^nglit 10 specific performance was gone. The 
plaintiff succeeded in his appeal and obtained 
a decree, which was a simple money decree fo^ 
payment of Rs 18^25-8-10. The plaintiff then 
attempted to execute his decree for this last 
mentioned amount by bringing to sale portions 
of the property hypothecated under the deed of 
tne 29th of July, 1S83, but was met by objections 
on the^part of two persons who held mortgao-es 
over the property subsequent in date to 1882. 
The plaintiff thereupon brought a suit for a 
declaration that he was entitled, in virtue of 
his decree in the abovementioned suit for 
specific performance, to bring to sale the pro- 
perty m question in priority to the claims of the 
two subsequent mortgagees. Held that the 


w £3, jgrc?. — \co?iunuea.} 

suit brought under the circumstances above 

■’ for the reason 

that it was not a suit under s 67 of Act IV of 
18S2 ; or that it was barred by tiie proviso to 
®- 4.5?/ the Specific Relief Act, 1877, inasmuch 
as if the piaintift was entitled to the relief sought 

hfs'’'’m,Sir‘lof ’’tfog a suit for sale^on 

kLn ^ ® Lekhraj V. Abdue Ghafur 

[XIV-206 

, — -Sale 

forre 7 U.-\ Held that a 
usufructuary mortgagee who had leased the 

mortgaged premises to his mortgagor could not 
m execution of a simple money decree for rent 
against the_ mortgagor attach and sell the mort- 
j^aged premises, but must bring a suit as pro- 
"ded by s 67 of Act No. W of iSsI aIim- 
UELAH 2/. NAJM-UN-NISSA AND ANOTHER. 

[XIV-140 

execution of decree for ?nesne profts,] Srtain 
usufructuary mortgagees not having been put 
m possession of the mortgaged property by the 
mortgagor sued and obtained a decree for pos- 
profits and costs. They 
then applied for attachment of the mort< 3 *aeed 
property m execution of their decree for me! ne 

allowed^^Tbf®*®' application was dis- 

for t.t Mortgagees then brought a suit 
® equity of redemption of the 

mortgaged property reserving their rights and 

fsuUwolfn"?^ //./^Csuch 

a suit would not lie as being opposed to the 

of the Transfer of Property 
Act 1882. Azimullah v, Najmu7misa (/. Z, R., 

V Madhud Lall Shaw Chowdhry (/, Z. R, 21 
OTH^R^t Singh and an- 

OTHER V, SaIRA BiBI AKD OTHERS, 

[XV-H8 

(G).^— . A^otwithsta 7 idi 7 ig s, 42 , C.R, Cl] 
One R R l^ought a suit on a mortgage dated in 
1S70 and obtained a decree for the sale of the 
hypothecated property against B S the mort- 

^ purchased a 
wUa-e ot the same property in an auction sale 

hfc rfiv.'T e thereupon sued to enforce 

or, A .W. ■ pre-emption m respect of the share 
and obtained a decree. After this £ £ caused 
the same share to be advertized for sale in ex- 
cution of his decree. In order to save the 

^ ■£ ^ ^ amount of 

his decree, then brought a suit against £ S for 
contribution and obtained a simple money 
decree for Rs. 2658 odd against him, i 5 .Sattempt- 
®f .u® ®^®cute this decree against £ Ss share 
of the property and in this he was resisted bv 
one/Z., who had instituted a suit against £ S on 
a mortgage in which that share was mortgaged 
to him. Upon this D S brought this suit for 
the sale of spch share of the property in satis* 



C 473 ) 


DIGEST OF CASES. 


( 474 } 


AC’S TV 01’ 1883, s. 6d.—(co!iUxued). 

faction of the amount of his decree, claiming to 
have a charge thereon as he had satisfied B P’s 
decree. The defence set up by JL was that the 
suit was barred by s. 43, C. P. C, as the plain- 
tiff had omitted in his prior suits for contribu- 
tion to claim the enforcement of this charge. 
The plaintiff contended that he was a mortgagee 
and was therefore relieved from the bar of s. 43 
by reason of s. 99 of Act iV of 1SS2. Ne/d that 
the plaintiff ivas in no sense of the word a mort- 
gagee and the suit was therefore barred by 
s. 43, C. P. C. jAi Lal and others z/. Dhau- 
KAL SlKGH* 

CVII-219 

( 7 ) Sale tH contravention of section — 

Suit by auction purc/iaser to set aside i\ A 
Court of Revenue in execution of a decree for 
rent sold the mortgagor's interest in a certain 
house which had been mortgaged together with 
other property, and the sale was upheld on 
appeal to the Board of Revenue. Subsequently 
the auction-purchaser at the sale above re- 
ferred to sued in a Civil Court for partition of 
the share purchased by him. Held that the co- 
sharers in the property in question other than 
the mortgagor could not dispute the title of the 
auction purchaser, notwithstanding that the 
decree and the sale in pursuance thereof 
under which he claimed were in direct violation 
of s. 99 of Act IV of 18S2. Tara Chand v, 
Imdad Husain and others. 

lXyi-94 

(!) s. \0<b-^Ckarge — Unspecified property.'] 
The terms of a mortgage bond were as tollows: 

“ That if the money could not be recovered from 
the resumed muati land (the land specifically 
mortgaged) the mortgagees might realise it 
from other properly in Nagoria Alampore* 
Held that the words italicised were sufficient 
to create a lien in favour of the mortgagee which 
will have priority over any subsequent mort- 
gage. Bhagwano Purshad Narain Pra- 
sad. 

[VII-192 

(^2) Post diem inieresii] 

Held that interest post diem assessed as da- 
mages on a mortgage bond for a term certain 
and containing no express provision as to the 
payment of post diem interest does not form a 
charge upon the property mortgaged. Sri 
NiwasRam Pandey V, Udit Narain Misr 

AND ANOTHER. 

LXI-68 

^ (I) s. 101.— “Extinguishment of charge.! 
Held that a subsequent mortgagee who pays off 
a prior mortgagee can not hold it as a shield 
against intermediate mortgagees so as to defeat 
tlieir prior lien. Shankar Lal v. Nanik Chand. 

[y-293 

( 2 ) .] A 

and B mort2a£ed certain orooeriv to C m i86q. 1 


I ACT IV OF I 8 S 2 , s. lOh“-icontmuedt 
In 1S73 A mortgaged the same property to D 
and in 1S74 A and B mortgaged the same pro- 
perty to Subsequently A and B in the same 
year, /. e , 1S74, mortgaged the same property to 
C in consideration ot the debt under the bond 
of 1S69 plus something more. Now D brought 
a suit on his two bonds of 1S73 and 1874, ob- 
tained a decree and put the property to sale. C 
thereupon paid the sum due to D and had the 
property released from sale. D then purchased 
the equity of redemption in the property 
from A and B. C has now brought the suit to 
recover from Z> the amount which he was ob- 
liged to pay to protect the property from sale. 
The defence was that in paying these sums C 
acted as a volunteer for his bond of 1S74 
only a continuation of the prior bond of 1869, 
and he was therefore under no legal necessity 
to pay subsequent incumbrances. The question 
therefore is whether narrative did or did not 
result from execution of the bond in 1874. Held 
that the question was to be determined from 
the intention of the parties as expressed in the 
document on which can be implied under the 
particular circumstances of the case. Held 
further that under the present circumstances no 
such intention could be implied. Ajudhia 
Prasad and another v, Dularilal. 

[y-2x 

(3) .] The 

plaintiff was mortgagee under a bond, dated the 
37th July, 1883, of certain properties, namely, (i) 
20 biszvds of mausa Jalaiuddin-Gauauri, (ii| 
20 biswas oimausa Saravvah, and (iii) i^biswas 
6 hack. 13! tan. of 7nauza Rhalsia. Of these 
properties (i) was already mortgaged to the 
plaintiff under a bond, dated the 21st August, 
1S7S, for Rs. 30,000, (ii) was also mortgaged 
under the same bond to the plaintiff, (iii) was 
already hypothecated to one Frabhu Dayal for 
Rs. 15,000, under a bond^ dated the 2Sth August, 
1S7S. The consideration for the plaintiff’s mort- 
gage of the 27th July, 1SS3, was Rs. 16,500. Out 
of this sum the plaintiff was found to have 
made at the instance of the mortgagors the 
j following appropriations or payments, viz. 
j Rs. 3,171 as interest due to himself on his bond 
: ofthe2ist August, 1878, Rs. 9,080 to Lakhrai 
1 Ciiand Tej Ram, principal and interest on their 
I bond for Rs. 15,000 of 13th August, 1S80, and 
Rs S17 to Farbhu Dayal as interest on his bond 
of August, iS 78 , The defendauts held a mort- 
gage for Rs. 15,000, dated the 15th July, 
1883, on the three villages Jalaluddin-Ganauri, 
Sarawah and Khalsia, on which they obtained 
a decree and having brought the villages to sale 
purchased them themselves. The plaintiff then 
sued to recover the sum of Rs. 14,3% by sale of 
the villages mentioned above on the allegation 
that the property was liable to that extent in 
consequence of the disposition made by him at 
the request of the mortgagors of the moneys 
advanced by him under the mortgage of the 21st 
August, 18S3. Held that as to the sum of Rs.3,i7s 

rrprlitiafl rtinr^orao-nrsi flua ih^ 
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mortgage of the 21st August, iS)S^ and the sum 
of Rs. 9,080 paid to Lakhmi Cliaiid Tej Ram 
ia complete satisfaction of their bond of the 
i3.th August, 1880, the plaintiff must be consider- 
ed to have intended to keep those charges alive 
for his benefit, and this being so, he would be 
entitled to bring the properties mortgaged to 
sale for such amount ; but in respect of the sum 
of Rs. Si 7 paid to Parbhu Dayai as interest on 
his bond of the 28th August, 1878, that the 
plaintift was not entitled to recover the amount 
from the properties mortgaged. The principal 
of equity under which ihe properties mortgaged 
were made liable to the two preceding pay- 
ments could not be extended to cover the pay- 
ment to Parbhu DayaL To do so would be to 
create a second charge under the same mort- 
gage, Sant Lal and another v» Kishun 
Sahai. 

[XI-121 

(4) j Xhe 

purchasers of the equity of redemption of land 
which had been mortgaged in 1866 and 1874 to 
different persons, paid off the prior mortgage. 
The second mortgagee sued to bring the pro- 
perty to sale in satisfaction of his mortgage. 
Held that the prior mortgage was not extin* 
guished, and that the purchaser of the equity of 
redemption had, by paying off that mortgage, 
acquired an equitable right to its benefits, which 
they could use against the second mortgage. 
Gokaldas Gopaldas v. Puranmal Premsukkads 
(/. L. R,, Calc,, 1035); (A. R.^ ii, Ind, App., 
•126) follo^ved. 

Oldfield,]. (Mahmood !., dissenting), 
that the prior mortgage afiorded a defence 
against the claim of the second mortgagee 
seeking to bring the property to sale. Gokatdas 
Gopaldas v. Puranmal P re??isukhdas (/. L, R,, 
10 Calc., 1035} and {£. R,, Ind App, \i,p, 126,) 
followed. 

Per Mahmood, J,, that the ruling of the Privy 
Council in Gokaldas Gopaldas v. Puranmal 
' P remstiklidas (Z. R„ /. Ll R., lo Calc, 1035) 

(Z, i?., hid, App. 126,) did not go beyond laying 
down the proposition that when the purchaser 
of ihe equity of redemption pays oft a prior 
mortgage, which carries with it the right of 
possession of the mortgaged property, the 
mortgage is not extinguished for all purposes, 
but such purchaser, acquiring the benefits of the 
usufructuary mortgage, is entitled to remain in 
possession, and can sucessfully resist a suit by 
a subsequent usufructuary mortgagee seeking 
to disturb such possession. Also Per Mahmood, 
/, that although the persons who had paid off 
the prior mortgage were entitled to claim its 
benefits, they could not be understood to have 
acquired Tights greater than those which the 
prior mortgagee himself possessed; that as 
holders of the equity of redemption they could 
not resist the suit which aimed at enforcing 
a valid security and, as persons entitled to the 
benefits of the prior mortgage, they were at best 
in the position of assignees of that mortgage ; 


ACT IV 01 * 1882, s. lQ\,-~(conimued), 
that the union of the two capacites could not 
confer upon them rights higher than those 
which the mortgage they had paid off created ; 
that a puisne incumbrancer is not prevented 
by the mere fact of the existence of a prior 
mortgage from enforcing his security without 
paying off the prior mortgage, so long as such 
enforcement does not clash with the rights 
secured by the prior mortgage ; and that there- 
fore the purchaser of the equity of redemption 
held that right subject to the plaintiffs mort- 
gage of 1874, and the fact of their having re- 
deemed the prior mortgage did not place the 
equity of redemption on a better footing though 
it entitled them to the benefits of that mortgage 
secured to them in the same manner as to the 
original mortgagee whose rights they had acquir- 
ed by subrogation. Gaya Prasad \\ Salik Pra- 
sad (/. Z. R., 3 All., 6''2 ; Pamu jS'aikan v. Su* 
baraya Mudall (7 Mad„ H, C\ Rep., 229) and 
Mulchand Kuber v. Lallu Trikam (Z Z. 

6 jBo?n., 404, referred to. Raghunath Prasad 

V, J DRAWAN RaI AND ANOTHER, 

[VI-2S 

(5). J Where 

on the sale of the rights of the mortgagor 
in certain property which was subject to two 
mortgages a certain portion of the purchase 
money was left with the purchasers to pay oh 
the prior mortgage, it was held on suit for sale 
by the second mortgagee that the purchasers 
must be taken to have intended to keep the 
first mortgage alive for their benefit, and that 
the second mortgagees were not entitled to sale 
without redeeming the first mortgage. Gokdl 
Das Gopal Das v. Puran Mai P?‘emsukh Das 
(1. L, R., 10 Calc,, 1035). Kalld and another 
V. Sant Lal. 

[XVI-120 

( 3 ). — _^] n 

made two mortgages, dated respectively the 
loth October, 1871, and loth’October, 18/2, of 
his ze?nmda?i property in favor of P. On 27tii 
January, 1874, B mortgaged 117 big has 7 biswas 
and 10 dhurs of jfrand cultivatory land belong- 
ing to his for Rs. 700 to the defen- 

dant. On loth September, 1S77, R made a con- 
ditional sale of his zammdarl property to the 
plaintiff for Rs. 4,500 to pay off the two charges 
created in favour of P, On the loth August, 
187S, B made another mortgage to the defendant 
for Rs, 300 of the same 117 big has 7 biswas and 
10 dhu7‘S, On the 9th November, s88i, defendant 
obtained a decree on his two bonds of the 27th 
January, 1S74, and loth August, 1878, and on his 
application for execution of the decree the pro- 
perty mortgaged to him was advertized for sale 
on the 2otK November, 1S83. Meanwhile the 
plaintiff had taken the necessary proceedings 
to foreclose his conditional sale, and upon the 
19th March, 1883, the sale was foreclosed. On 
the 19th November, 1883, plaintiff instituted 
this suit with the object of having it declared 
that defendant was not entitled to bring to sale 
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' the propertv mortgaged to him. Held that by 
ihe cor.ditio:iai sale, which became absclate 
upon the igth March, iS$3, the plaintiff acquired 
^4'i the rights that subsisted under the two 
^lortgages^'of the loth October, 1871, and icth 
October, 1872, and was entitled to press tliuse 
securities in his aid as prior incumbrances to 
that of the deienoant for the purpose of sloj-ping 
him from bringing the property to sale in cue* 
cuiion of his decree before first recouping^ the 
plaiatiit the amount which the latter found to* 
satisfy and discharge those incumbrances. 
IMd further that the only right which the de- 
fendant had to bring the property to sale was 
upon the strength of the decree obtained in 
the bond of 27th January, 1S74, 
right under the instrument in his favour of the 
I oth August. 187S. The defendant should there- 
fore only be' permitted to bring the property to 
sale under his decree in respect of the mort- 
gage of the 27th January. 1S74, when he had 
satisfied and discharged the two mortgage bonds 
held by :he plaintiff of the loth October, 1871, 
and loth October, 1S72. ZaLIM Gir v. Ram- 
CHARAN Singh. 

[VIII-247 

{ 7 \ .] A 

mortgaged his property to B and subsequent- 
ly to C. He afterwards sold the same property 
to B. Held that so much of the consideration 
(for sale) as was due under the prior mortgage 
of B was a charge upon the property and C 
could net bring the property to sale without 
first discharging it. Parsi and another v. 
Girand Singh. 

[V-155 

f'g.) .J The 

defendants, who held a mortgage of certain pro- 
perty, under a registered deed, dated in 1S7S, 
purchased the same by private sale on the 3rd 
of September, 1S81. In the sale deed the defen- 
dants covenanted to pay a sum of Rs. 140 due to 
the plaintiff on a mortgage deed dated in iSSo. 
Tiie plaintiffs put their mortgage of iSSo in suit, 
obtained a decree against ihe obligors, caused 
the property to be sold, purchased it themselves 
and have brouglit the present suit to recover 
the property from defendants. Held that, ai- 
ihough the defendant’s mortgage a^nd purchase 
were prior to those of the plaintiffs, it is clear 
from the covenant in the sale-deed that their 
mortgage merged in the purchase and they 
bought the property subject to the payment of 
the plaintiffs mortgage upon it. Nathu and 
OTHERS BinDRABAN AND ANTHER. 

[V-130 

(9.1 ; .] A 

made a grant from his property oi an annuity 
to his sister and her heirs with a proviso that 
if he failed to pay the annuity the grantee and 
her heirs would be entitled to take possession 
of the property. Subsequently he mortgaged 
' the property to the defendant, declaring that no 


ACT IV OF iSS2, s. im.^-^cantiKiiedA 
other person had any interest in it. Sometime 
after, the sister ^lied leaving him as her heii. 

, Held that as the two rights now vested in 
. the charge was merged in the other right (ot 
ownership) and exn'ngnished and that as he 
had transierred the property to the defendant 
as unencumbered he was equitably estopped 
: from asserting to the contrary. Radhev Lad 
! AND OrHERS tp M AHESII I'ERellAD AND ANOTHER. 

1 'X^-275 

! held'two decrees, standing against 77, enforcing 
I simple mctrtgage of a hcuise. ^ He brought the 
i house to sale in e.vecutaui ef the decree^ erJo^*- 
cing the second mortgage and bought it him- 
I seitl Held that having notice of die prior ^ niort- 
! gage his purchase operated by the rule oi mer- 
1 ger to extinguish the prior incumbrance and he 

■ could not bring the property again to ^sale in 
I satisfaction of the second mortgage. Khwaja 
: Bakhsh V. 1ma:.ian. 

! [V-210 

; CA) 7— .1 A 

i decree-holder, holding two decrees oi different 
I Courts on separate bonds, hypothecating the 
I same properly, in execution of the first decree 
I purchased the property himself. The surplus 
; of the sale proceeds was distributed by the 
Court among other persons who held money 
' decrees against the same judgment-debtor. Held 
: that the decree-holder could not afterwards 
i execute the second decree against property of 
j the judgment-debtor not included in the hypo- 
: thecatiun bond. Ahmad IVali Baho^ Husain 
! (IKA 7 , 18S3, V. 61); Khzmjah Bakhsh v. hfia- 

■ ?nan, iSSS, 210) and Bapu Bavji v. 

: Ramjl Svarupjl v. {/» L,R, ii Bom: j%2) 
\ referred to. Baleam Das v, Asiar Raj and 

i ANOTHER. 

I [X-90 

; (12). Sale in execution of -properly 

i subject to mortgage— Pui chase by mortgage 
i — Satisfaction oj mortgage— Debt. \ 

; See 3. 82, Xo.s. 3 and 4. 

; us.) .] When 

: a mortgagee holding a mortgage overHwo dis- 
tinct properties brings one of them to sale 
I in execution of a decree against the mortga- 
f gor not being a decree oiGhis mortgage and 
■; purchases such property himself, the whole 
i mortgage is not necessarily?' thereby extinguish- 
I ed ; buG if the mortgagee subseqently seeks to 
: bring the mortgaged property to sale in execu- 
j tion of a decree obtained on his mortgagee he 
j will have to bring into account the full value oi 
1 the portion of the mortgaged property purchased 
by him under his former decree. Siiniera Kuar 
V. Bhagwani Singhs {W. Ah 1S95, p* ij fol- 
lowed ; Ah?nad Wall v. Bakar Husain (W. A\ 
1SS3, p* 61) ; Ballam Das v, A mar Raj (/. L, R. 
12 AIL 537) referred to. Chunna Lal v. Anandi 
Lal and others. 

[XVII-IB 
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(14) 

purchase of a part of the mortgaged property by 
a mortgagee, subject to his ihortgage, has not 
necessarily the effect of fully discharcrin.T the 
mortgage, without regard to the value of the 
property purchased and the price paid for it 
whether such purchase be made in execution of 
a Simple decree for money or in execution of 3 
decree obtained by the mortgagee himself upon 
a subsequent mortgage, although it is possible 
tnat under some circumstances such purchase 
may have the effect of extinguishing the mort- 
gagee. Ahmad Waliv. BakarHnsatn(W.N. 
18^,^. 21; overruled. Nawab Azimzit Ali Khati 
v JewahirSmgh Os Moo. /. A. 404;; Nila Ka?U 
Banerji v. Snresh Chandra Mtillickfl. L. R., 12 
414^; Singh v. Misree Ball ( N 

W.P. H. C Rep 1867 88;; Bittkul Nath v. 

V. Toohee Ram, (N.-W. P. H. C. Rep. 1866, * 
Kesreev. Seth Roshun Lai (2 N.-W. P 
H. C Rep 4J; Kuray Mai v. Puran Mai (I. 
y- 565;; Mahtab Rai v. Sant Lai 

\i. L. R. $ Ail., 276;; SumeraKuarv. Bhae- 
ioani Singh(W. p. ,j; Chiintux. Lai 

■V Anandi Lai (I. L.R. 19 All., 196;; Kh-waja 
Bakhshv. J?n.amati (W. N 1885,^. 2io);Bal- 
ImnDas v. AmarRajd.L.R., 12 All. S27J: 
aad Btsheshar Singh v, Laik Singh (I L. R 
5 257; referred to. Nand'Kishore v. 

Kajah Hari Raj Singh and others. 

[xvii-iea 

(15)- 


ni'f' 1 revetme—uharge— 

Aoti^,\ The heirs of a latnbardar who have paid 
the Goveinment revenue on behalf of certain 
land, cairnot, when seeking to recover the same 
as a charge on the property in the hands of 
subsequent vendees, succeed without proving 
as against those vendees notice that the Goven> 
ment revenue had been paid by the la?}ibardar 
as alleged, on behalf of the land purchased by 
them. Lachman Singh v. Sallgram (I, L. R., 
ZAil.f 384^, reterred to. Kuge?ider Chtmder 
Gmsa V. Sneamniff Kami^tee Dossee (ii Moo 
254; distinguished. Khushhal Chand 

V. WIZAM-UN-NISSA AND OTHERS. 

[XI-9 

(1). s. lOQ. —Noiice^Expiring with the end 
of a month of the tenancy:] On the nth 
December, 18S2, A, who had, on the ist lulv 
s 8S2, let rooms in a dwelling house to B, sent 
a letter to the tenant in the following terms 
the rooms you occupy in the house No, c 
lliornhill Road, are not vacated within a month 
from tins date, I will file a suit against you for 
ejectment, as well as for recovery of rent due 
at the enhanced rate/^ On the ist February, 
?ob3, the lessor instituted a suit against the 
tenant for ejectment, wdth reference to the above 
letter. Meidhy the Full Bench, (confirming’ th'* 
judgment of Oldfield, J., (W. N. 1885. p, 147) ivith 
reference to the terms of s. 106 of the Transfer 
of Property Act, that the letter was not such 
notice to quit as the law required, inasmuch as 
n w^as not a notice of the lessor's intention 


ACT 117* OF 1882, s. 100 — (contmued f 

of ‘SenTncyf 

Straight, J., Quaere, w-hether the letter 
was a notice to quit at all. Also per Straiak} 
J.— A notice to quit must be certain, at au 

non 01 the tenancy, in orther words there must 
/^‘^®.*P“""‘'"‘‘mation to the tenant 
as to the date after which he will, if he remains 
m occupation of the premises, become a 
trespasser V. Bellman, (A. R., 4 Exch. 

mon'/°'l ‘l'f'?S'nshed. The judgment ofMah- 
5°9) reversed, and 

ed!‘ ‘®™- 

[V-288 

( 2 ).- 


plaintiffs as owners of a house served noticJ" ot 
ejectment on the defendants, their tenants. The 
notice was served on the 2nd of January; it 
directed the defendants to vacate the house 
on the 7th of F ebruary. Held that this was 

meaning of s. io6 
being notice "expiring 
with the end of a month of the tenancy." Brad- 
bey V. Atkinson (I. L. R..y All.. 899)^ followed. 

others V. Mohan Singh and 

OTHERS* 

[XVI-SI 
(3). 


J' ■ 7 7 Bssential to maintain 

put for ejectfnent,] The giving of such notice as 
IS required by s.^ io6 of the Transfer of Property 
Act lor the termination of a lease of immoveable 
property is a condition precedent to the main- 
tenance of a suit for ejectment of the lessee. 

V. Atky?tson (/, L, R., 7 A//,, Sag) 

toliowed. HaRbansi v. Bholai. 

[X-i75 

— -Denial of lessors fitle.'\ 

In a suit by a landlord lor ejectment of a tenant 
no notice ol determination of tenancy, under s 
106 of Act No. IV of 1882, is necessary where the 
detendant has, prior to the suit being brought 
denied the plaintiff’s title as landlord and that 
there was any contract of tenancy between 
them. Unhamma Davl v. Vaikunta Hegde 
(1. L. R., 17 Mad., 218; and Dodhu v. Madhav- 

A- ^^Bom., no) 

refen ed to. Haidri Begam iz/. Nathu. 

[XIV-106 

S. yyi .-Lease-^Regisirationf. An agree- 
ment to lease certain land ran in the following 
‘..j.^bereas I havingtaken land from ICH, 
and building a shop thereon at my own cost, 

I promise and give it in writing that I will pay 
to KH every month a rent of 3 annas a month. 

which I shall fail to pay the rent 
/CAr wiH be competent to have the shop vacated 
me. Hetd that a lease embodied in such 
terms was not a lease of the description men- 
tioned ms. 107 of Act. No. IV of 1S82 and did not 
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require to be either registered or in writing. 
Khairat Hl'saix V. -Maheskri Prasad. 

[XVII-68 

(I)* s. lOB.’—Righis and liaMUties of les- 
sor and lessee— Written assig?tmentl\ An offi- 
cial liquidator sold, with the sanction of the 
Court, the remainder of a lease for a long term 
of years held by a bankrupt company. Acer* 
tain rent was reseri*ed on the lease- No written 
assignment to the purchasers was ever execu- 
ted, but the lease was handed over to them and 
they were put in possession and remained in 
possession for some years. Held that whether 
or not the assignment of the lease was invalid : 
by reason of its not being in writing the pur- ’ 
chasers of the company's interest were liable ' 
to pay rent to the lessors for the period during : 
\vhicli they had been in possession. Gaya : 
Prasad v. Baij Nath and another. I 

[XII'So I 

^2), -Lessor ! 

actmgin derogation of lessee's rights , 1 Where | 
an occupancy tenant grants a lease of land form- i 
ing part of his occupancy holding for a term of j 
years he can not during the subsistence of such ^ 
term relinquish his holding to the zamindar so 
as to put an end to his lessee’s rights under the 
lease. Khiali Ram v. Naihu Lai (L L. R.^ 15 
AIL 2igJt Hoolassee Ram v, Pu?'Sotum Lai {H. 
W, P* H. C\ Rep 1S71, 63), Hiramonee v, 

Ganga Naram (10 W, R. 3S4). and Nehaloofi- 
nissa v. D/mmioo Lai ( 10 IV,R, 2S1) referred to. 
Stikm \\ Tafazzul Husain Khan fULH, 1S94,/, 
130J distinguished. Badri Frasad t/. Sheo- 
DHIAN AND ANOTHER. 

[XVI-109 

^3), Com. 

Pensaiion for additions — Consent.] Where the I 
lessee of a dwelling house being fully aware * 
of his position as such lessee made certain ad- ; 
ditions to the leased premises without the per- j 
mission of his lessor, but apparently with his , 
knowledge and without ary interference on his ■ 
part ; and, subsequently, \vhen the lessor sued ; 
to eject him for non-payment of rent, claimed ' 
compensation for sudi additions: Held that the ^ 
lessor was entitled to recover possession from ' 
the lessee without paying him compensation. ! 
Naunthal Bhagat V. Parmeshar Bhagat ; 

AND ANOTHER. 1 

[XIV-99 j 

^ 4 ^^ Sur- \ 

render of leased property.] Held that lessees 
who take into their cultivation, as such, land 
surrendered by the cultivators in the mohal can 
not continue in possession of such lands after 
the expiration of the lease as cultivators, and 
can be dispossessed by ne v lessees as trespas- 
sers. Lachman Prasad and another v. Kali 

ChARAN AND OTHERS. 

II-18 


OF CASES. 

ACT IV OP im%-( continued,) 

: (1.) s. 111 .— Forfeiture— Breach caused ly 

‘ plaintiffs conduci] The plaintiff, a zamindar 
> leased a certain village to the defandants in 
' 1SS4. In iSS7 the plaintiff brought a suit to 
eject the defendants in consequence oi certatin 
j alleged breaches of coyenarus in their lease. 

; in this suit the plainiiit obtained a decree, and 
. on the 23rd cf September, iSb;, dispossessed 
i the defendants and regained possession of the 
■ village in suit The plaintiff retained posses- 
! Sion treating the property as absolutely his 
i own until the lath of April, i8S8, on which 
: date the defendants having appealed success* 

; fully against the decree in the plaintifi’s favor 
' got back into possession in execution of the 
appellate Courts decree, which decree was not 
appealed against by the plaintiff and became 
finaL Upon the 15th of November, iSSS, the 
plaintiff again sued to eject the defendants 
alleging on their part fresh breaches of co\'en- 
ants contained in the lease other than those 
which formed the subject of the former suit. In 
this second suit the plaintiff claimed forfeiture 
of the lease and payment by the defendants of 
a sum amounting to Rs. S00-12-10, alleging the 
same to be due on account of payments which 
ought to have been made, but had not been made, 
by the defendants to or on behalf of the plain- 
tiff, The defendants, amongst other defences, 
pleaded an ofier by them to the plaintiff of a sum 
of money which to the best of their kno\yiedge 
represented the payments to which they were 
liable under the lease taking into account what 
the piaintiff should have received during his 
occupation from the 23rd of September, 1SS7, 
to the i2th of April, iSSS. Held that ihe plain- 
tiff having by his occupation of the U'ased land 
which was subsequently held to be wrongful, 
materially contributed to disabling the defen- 
dants from making payments which should ha\'e 
been made by them was not entitled to the bene- 
fit of the covenant for forfeiture upon wliich he 
had sued, and also that the defendants ivere 
entitled to have the sums which the plaintiff had 
realised during his occupation of the land in 
suit between the 23rd of September, 1SS7, and 
the X2th of April iSSS, taken inio account in esti- 
mating what was due by them to the plaintifi'', 
Bakhto and others V. Raja Ram. 

[XII-2i7 

(2). Setting up adverse title,] 

The owners of a house sued to recover rent from 
a person whom they aIleged*to be their tenant, 
and for ejectment for non-payment of rent and 
denial of the plaintiffs’ title. It was found by 
the lower appellate Court that the plaintiffs 
had not proved that the defendant bad ever 
taken the house from them on a contract to pay 
any specified rent : and the Court accordingly 
dismissed the claim for rent; and also dismissed 
the claim for ejectment, on the ground that, with 
reference to s. in (^) of the Transfer of Pro- 
perty Act, denial of the lessor’s title in a suit for 
ejectment (there being no previous denial) did 
not work a forfeiture of the lease. Held that as 
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the contract of tenancy had been negatived 
by the lower appellate CoAirt, and both the 
lower Courts had negatived the defendant’s 
allegation that he was the owner of the 
house in suit, and no one alleged on his behalf 
that he was a licensee, he could only have 
occupied the house as a trespasser, and neither 
s. Ill (^) of the Transfer of Property Act nor 
any other provision relating to leases had any 
application. Prann Nath Shaha v. Madku 
Kkulu (/. L, i?., 13 Calc., 96) distinguished. 
Gopal Rao Ganesh v. Kishor Kalidas (/. L. R*, 

9 Bom , 527} referred to. Ali Husain v. Ah 
Bakhsh. 

[IX -176 

s. 123 .— of moveable property — How 
effected};^ K, a servant in ^the employment of 
the East Indian Railway Company was recom- 
mended by the Traffic Manager a bonus in con- 
sideration of long and good services. This re- 
commendation was sanctioned, and the amount 
of the bonus was received by the District Pay- 
master. Before payment to K, the money was 
attached in execution of a decree obtained 
against him by J. Held that inasmuch as the 
bestowal of the money ^vas a gift of moveable 
property of date subsequent to the ist July, 1882, 
and was not evidenced by a registered instru- 
ment, it could only be effected by actual delivery; 
that as there had been no such delivery as com- 
pleted the transfer (s. 123 of the Transfer of Pro- 
perty Act, and s. 90 of the Contract Act,) the 
money was not at K s disposal, and he could 
not have- enforced payment, and that the money 
was therefore not liable to attachment in exe- 
cution of a decree against him. Janki Das v. 
The E. L Railway Company. 

fIV-2iO 

s. \ZQ.— Actionable claim . 1 

See s. 131, No. (i), and s. 235, Nos. (i.)— (5.) 

( 1 .) s. 131 . — Applicability of section to mort- 
gagee. Held that s. 13 1 of Act IV of 1882, 
does not apply to a mortgage security. The 
section makes inoperative any assignment of 
any interest in moveable property without 
notice of the assignment to the debtor, Vila- 
YAT Ali Gullo. 

[V-282 

(2.) Effect of not giving notice . 1 

One B executed a bond in lieu of Rs. 200 in 
favor of one C And as a collateral security 
hypothecated his “ khet naishakerR The deed 
was registered on the 13th of October, 1885, C 
re-transferred the bond to A by an endorsement 
on the deed but it was neither stamped nor re- 
gistered, In the meantime B cut down the 
sugarcane crops and sold the same to F and G. 
The present suit was brought by A against 
Box F and G for the recovery of the 100 
rupees due upon the bond. The suit was met 
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by the plea that C having given no notice of 
the transfer to A , the transfer was invalid un- 
der s. 13 1 of Act IV of 18S2. Held that failure 
to give notice does not render a transfer void 
ab initio under s. 13 1 of Act IV of 18S2. It 
simply affects the liability of the obligor. Kalka 
Pars.^d V. Chandan Singh and others. 

[VII -270 

SS. 131 and 132 . — Assignment— Debt •^Writ- 
ingi] In satisfaction of the interest under a bond 
a jamog was come to, by which the obligee with 
the consent of the obligor agreed to take the 
rents of certain tenants, to which the tenants 
also agreed, Held that it was not necessary 
that a jamog like the present should be in writ- 
ing (s. 13 1 and 132 of Act IV of 2882.) Autu 
Singh v. Ajudhia Sahu, 

[VII -27 

(!) s. 135 . — Actionable claim— Sale by 
reversioner of his right,] Where a Hindu wi- 
dow in possession of her husband’s estate exe- 
cuted (without legal necessity), a deed of sale 
purporting to convey not merely her life interest 
but the entire estate, and after her death 
the reversioners, not being in possession, sold 
their interest, and their vendee bi'ought a suit for 
ejectment of the widow’s vendee, — held that 
section 135 of Act (IV of 1882) did not apply to 
the case. Jamal Uddin Khan and another 
V. Baijnath, 

[X -24 

(2) — Transfer 

of dower debt.] Held that the transfer of a 
dower debt was a transfer of actionable claim 
within the meaning of s. 135 of Act IV of 1882, 
and the transferee could not recover more than 
he had actually paid for the claim. Jani Begam 
V. Jahangir Khan, 

[VII -67 

( 3 ) Sale by 

nsuf 7 'uctuary mortgagee out of posses sto 7 t of 
his rights.] The transfer by a usufructuary 
mortgagee, whose mortgagor has failed to give 
him possession of the mortgaged property, of 
his rights as such mortgagee against his mort- 
gagor is a transfer of an actionable claim within 
the meaning of s. 135 of Act No. IV of 2882, 
Rani and another v. Ajudhia Prasad. 

[XIV -100 

Phul Chand V. Chhote Lal and others. 

[XVIII -54 

( 4 ) Simple 

mortgage.] The term “ actionable claim ” as 
used in s. 130 of Act No. IV of 1882, means a 
claim in respect of which a cause of action 
has already matured and which, subject to proce- 
dure, may be enforced by suit. Held that the 
assignment for value of a simple mortgage be- 
fore the due date of the mortgage is not a sale 
of an actionable claim within meaning of s. 135 
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of Act No. IV' of iS$2. Rani v. Ajudhia Pjasad 
{/, L, aV, 16 AI/., siSJ referred to and explain- 
ed, SHIB LaL i/. Azmatlxlah and others. 

[XVI-80 

( 5 | ^ 1 

assignment of a mortgagee’s rights under a 
mortgage is not an assignment of an “ action- 
able claim” within the meaning of s. 135 of 
Act No, IV of ibSs. Moti Ram v. |£TH 
Mal. 

[XIV-18 

Vilayat Ali V. Guild. 

[^-282 

(B), ^ -"Mortgage by cond/- 

tio7ial sale — Person claiming taider s. 135 
not obliged to pay amount paid by assignee 
before j7idgment,\‘' Held that a person who 
is entitled to claim the beneht of s. 135 of Act 
iV of 1882, does not lose the beneSt of that 
section if he puts the assignee to proof of the 
price paid by him and waits until the amount 
of the price has been determined and declared 
by the Court There is nothing in the section 
to pi'eclude the debtor from securing his dis- 
charge by payment of the decree. Rani w 
Ajudhia Prasad (LL,R.^ 16 AIL^ 31 sj Muchi^ 
ram Bank wiskan Chnnder Chuckerbuttl {/,L, 
R.t 21 Calc,^ s6Sj Jani Beg am v. Jahangir 
Khan (/. Z. R., 9 AIL^ 476), Hakimunnissa y. 
Deo Narain (LL* R-i 13 AIL^ 103) zx\(l Xila 
Kanta w Krishnasa7ni ( L L, R., 133^2^,225), 
Phul Chand V , Chhote Lal and others. 

[XVIII-54 


ACT V OF 1882 (Easements). 

(I). s. 4 . — Easeme^it— Right to celebrate 
Hoii.] A, a Muhammadan, purchased a house 
adjacent to a piece of waste land on which, 
after such purchase, he caused a tasia to be 
erected, at the time of the Muha7'ram. J. and 
others, Hindus, instituted a suit against A^ 
alleging in their plaint that, for a long time pre- 
viously they had been in the habit of going 
upon the land at the time of Holt festival, for 
the purpose of burning the HoH and celebrat- 
ing the ceremonies incident thereto, and pray- 
ing that the defendant •' be restrained from im- 
proper interference, and that the plaintiffs be 
put in possession, by maintaining the observance 
of the HoU rights, according to the ancient 
usage, on the Jand.” It was found that the 
plaintiffs had, for a period of twenty years prior 
to the institution of the suit, exercisei the right 
of going on to the land at the time of the HoU 
festival, without interruption or interference. 
It was also proved that neither the plaintiffs 
nor the defendant had any proprietary right 
in the land, and that it belonged to the 
samindars of the kasba^ who did not appear 
to object to its use by the defendant and other 
Muhammadans at the time of the Mtthanam 
for the erection of Tazias. Held that the plain- 
tiffs claim to a right by custom appeared to 


ACT V OF 1882 , s. A.— (continued,) 
be a claim of the nature described ir. Mounse) 
V. Ismay (34 Z. 52) and Abbot v. IVeekiy 

i I Levt7igc^ 176} and could not strictly be regard- 
ed as for an easement, the right not being set 
i up hi respect of any dominant tenement ta 
which it \vas apperter.ant over a servient tene- 
ment subject to it. Held further, tliat inasmuch 
; as the nature of tlie right claimed wtis to come 
j on the land for a few days at one period of tlie 
year, it by no means followed that the plaintiifs 
: were entitled to object to the defendants’ use of 
. the land at another period ; and that, looking to 
j the extent and nature of the said right, and to 
: the form in which the plaint was shaped, the 
j laying of a tazia upon the land at the Muhar- 
\ ratn could not be held to be any interference 
i with such right sufficient to afford a cause of 
I action on which to come into Court. Ashraf 
j Ali 2^. Jagan Nath and others. 

'■ [IV -186 

1 (2) Right to put 

j iaziai] The plaintiff sued for possession of a 
: piece of land which, he alleged, formed part of 
j the court-yard of his kotiu\ and for demolition 
J of a chahitra thereon. The defendants denied 
I the plaintiff’s title and alleged that they always 
j used the chabutra as a sitting place, and that 
I during the moharram ^\etazias and alams were 
I exhibited upon the chabutra and a iakht was 
I placed upon it. The Court of first instance found 
I that the defendants had right to use the land in 
! the manner claimed during the 7noharram. The 
< lower appellate Court on the question of defen- 
; dant’s right to use the said land in the manner 
; claimed by them found as follows-.'— “ That 
{ various 77tHasis^ whose connection with each 
i other is not established, have within a period of 
i twenty years or so placed tazias upon the land 
■ and sung there.’ Held that this finding of fact 
; did not necessarily in law lead to the conclusion 
that there was a local custom by virtue of which 
the easement now claimed by the defendants 
was acquired. Where a local custom excluding 
or limiting the general rules of law is set up a 
I Court should not decide that it exists unless such 
j Court Is satisfied of its reasonableness and its 
I certainty as to extent and application, and is fur- 
I ther satisfied by the evidence that the enjoyment 
I of the right was not by leave granted, or by 
j stealth, or by force, and that it had been openly 
j enjoyed for such a length of time as suggests that 
originally, by agreement or otherwise the usage 
had become a customary law of the place in 
respect of the persons and things which it con- 
cerned. Kuar Sen t/. Mamman and others. 

[XT -10 

( 1 .) s. 13 . — Tra 7 tsfer of adjacent p7Vperltes to 
differe7it perso7is — Ease7ne7it)\ The owner of a 
house, having built up a door which gave com- 
munication between one half of the house and 
the other, mortgaged each half separately to 
separate mortgagees. One of such mortgagees 
reopened the door communicating with the other 
! mortgagee’s portion of the house. Held that a 
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good action would lie on behalf of the other 
mortgagee against him who had opened the door 
to compel him to close it. Lachmi Narain v, 
Jethu Mal. 

[XIV-129 

(2). .] The 

plaintiffs were owners of an hotel and the 
defendant of certain adjacent property; The two 
properties had at one time been united and at 
that time the manager of the hotel on behalf of 
the owner used to obtain water for the pur- 
poses of the hotel from a certain spring by 
means of a road which ran over what subse- 
quently became a portion of the defendant’s 
land. There was another, but smaller and 
much less convenient path from the hotel to 
the spring. The plaintiffs became owners of 
their portion of the property in 18S6, and the 
defendant of his portion in 1888. The plaintiffs 
continued to use the abovementioned road 
through the defendant’s property for the pur- 
pose of getting water for the hotel until 1889, 
\vhea the defendant refused to permit them any 
longer to use the road. The plaintifts according- 
ly sued the defendant for a declaration of their 
right of way over the said road ; but refused to 
put in evidence the deed under which they 
became owners of the hotel property. Hela^ 
upon these facts, that the plaintiffs were not 
entitled to right of way over the land 

in question. Owing to the non-production by 
the plaintiffs of their title deed it must be 
presumed as against them that the evidence 
afforded thereby would be unfavorable to their 
claim, no right of way in favor of the 
plaintift could be shown to arise otherwise, 
either as an easement of necessity or as an 
easement the intention to grant which might 
be inferred. Ckaru Su?'7iokar v. Dokouri 
Chander Thakoor (h L. /f., 8 Calc.., 856) 
considered. Makarani Rajroop Kuar v. Syed 
Abul H ossein iL.R..,’] I A., 240) ; Kay v. Oxley 
(L, R„ 10 Q. R, 360 J, Polden v Bastard (L. R., 
i QiB. 156); Worthmgi 07 i. v. Ghnson (2.E and 
E. 61S, S. 29 L, /. Q, B. 1 16); Hinchcllffe v. 
Earl of Kinuoul ( $ C* 2$); Morris v. 

Edgington (3 Tau7ito7i 24); Barks hire v. Grubb 
(iS Ch. D. 616) and Bay ley v. G. VV. R., Si Co. 
(26 Ch. D. 434) referred' to. H. Wutzler 
AND ANOTHER V. MAJOR SHARPE. 

[XIII-151 

(1). s. 15.— S. 2$, Act JCV of 1877 not ex- 
haustive — Customary easement ] S. 26 of the 
Limitation Act (XV of 1877) is not exhaustive 
of the modes in which an easement or ana- 
logous right can be acquired, but merely deals 
with the acquisition of an easement by prescrip- 
tion, Therefore a suit to enforce a right of 
easement acquired otherwise than by prescrip- 
tion can not be defeated b}’* the circumstance 
that the interference with the plaintiff’s right 
occurred beyond two years prior to the suit. 
Ill a suit for the removal of certain erections 
which the plaintiff alleged to interfere with his 


ACT V OF 1832, s. m-fco^ainued.) 
enjoyment, as an inhabitant of the mokalla, of 
a well and ckabutra which had, many years be- 
fore, been dedicated to the use of the inhabi- 
tants of the mokalla, and to have the defendants 
restrained from obstructing the exercise of such 
enjoyment, the Court made a decree, declaring 
the well and chabutra open to the user and en- 
joyment of all the inhabitants of the mohallat 
and that no person had power to make any 
construction or encroachment thereon, directing 
the removal of any such encroachment by 
the defendant, and restraining him from doing 
any thing to obstruct the user and enjoyment 
of the property in future. Shankar Lal v. 
Motar Mal and others. 

[ix-isa 

(2). Prescriptive easement— As against 

trespasser^ The owner of a house, the light 
coming to which is obstructed by an erection 
made upon adjoining land by a person who, qua 
such adjoining land is a trespasser, may have 
an action against the person causing such obstruc- 
tion even though he has not obtained by prescrip- 
tion an easement of li^ht. But where the person 
causing such obstruction is the rightful owner of 
the adjoining land or acting with his permission, 
no such action as aforesaid will be against liim 
unless the plaintiff has acquired an easement. 
Jewries v. Williams (20 L. y., Ex. 14; and 
Jooioor Acha?ina v. Vanamala Vejikamma 
Mad. L. y. 2SJ referred to. Dhuman Khan 
V. Muhammad Khan. 

[XVII-22 

(3.^ , As an easefnenti] Plaintift owned 

two pieces of land and D, the latter he had 
purchasd about ten years before the suit was 
instituted. He claimed a right of way over an- 
other piece B situate bet^veen the two. It, how- 
ever, appeared that up to the 3rear iS8i he had 
claimed this plot of land as his own. Held 
that no right of easement could under the cir- 
cumstances be established. Because so long 
as the plaintiff claimed the plot as his own he 
necessarily set up no pretensions as to a right 
of way over it, as an easement, and if his vendor 
had that right and plaintift claimed through 
him it was lost to him on account of his claim 
to the plot B as owner, a right of ownership and 
easement being incompatible. Jalal-uddin v, 
Asad Ali. 

[III-66 

j £ claimed an 

easement upon the land ot A. It appeared 
that for a period of twenty years before April, 
1877, such easement had been enjoyed by B. 
From April, 1S77, to July, 1878, B had been 
in possession of such land as a trespasser. 
This suit was instituted by A in October, 1879. 
It was contended by A that the possession 
of B from April, 1877 to July, 1878, even as 
a trespasser, over the servient tenement had 
the efect of extinguishing the easement as 
the seizin of the two tenements had been 
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waited in the same person and that being 
so it was contended that ^ did not enjoy the 
easement easement, within two years next . 
before the suit. Held that an easement may 
be acquired in wa 3 ’s other than those provided in 
the Limitation Act. That in the pres'ent case it 
may reasonabiy be presumed that such lengthen- : 
ed and undisturbed possession had a legal origin 
in an express or implied grant by, or in some 
agreement between the owners of the two 
tenements. Sheikh Bhusai v. Mata Prasad, ; 

[11-78 1 

(5 ) s. 15, Exp (I.) Tenant] A tenant can* | 
rot as against his landlord acquire by prescrip- j 
lion an easement in favor of the land which he i 
holds as such tenant over other land belonging 
to his landlord. Udit Singh and others v. 
Kashi Ram. 

[XII-3S : 

(1) . s. IS — Oist07nary easement-^ Right to | 

ceieh'ate hoIHS I 

s. 4, No. (i). ' 

( 2 ) * Right to lay I 

tasia.] 

See s. 4, No, { 2 ). 

( 3 ) . fji ^ bathing 

ghati\ Held that no exclusive right of occu- ; 
pation could be acquired by prescription in any > 
specific portion of a bathing ghat the use of ! 
which was dedicated to the public. Husain i 
AH V. Matukma7L ( 6 AIL, 39 j, Tyron v. I 
Smith fg A. aitd E. 406 j and Tur?ier v. Rmg^ , 
wood Highway Board ( L.R. 9 » Eq. 41 S j referred i 
to. The Mcnictpal Board of Caw.vpore v» * 
Lallu and another. j 

[XVIII-25 ; 

( 4 ) . — ^ Right of } 

privacy.] Held that the right of privacy if j 
established by local custom is a right which I 
the Courts in India are bound to maintain. ; 
Lachman Prasad Jamka Prasad and 

OTHERS. 

[■\riI-295 

15). ] A j 

customary right of privacy, under certain con- : 
ditions, exists in India and in the N.-W. P. and 
is not unreasonable, being merely an applica- 
tion^of tile maxims, sie uterettio ui alie?mm non 
iaedas and aedificare in tuo fioprio solo non 
lied quod alte^i 7ioceat, A substantial inter- 
, ference with such a right, where it exists, if 
without the consent or acquiescence of the 
owner of the dominant tenement a^ords such 
owner a good cause of action. Each case in 
which such a right is in dispute, must be deci- 
ded upon its own facts, the primary question 
In all cases ^ being whether the privacy in fact, 
and substantially exists, and has been and is in 
fact enjoyed. If this is answered in the negative, 


ACT V CF 1882, s- iB.-^fccnHnued,; 
no further question arises. If in the affirmative 
the next question is whether the privacy has 
been ^substantial:;!' _ interefered with by" acts 
done by the deiendant without the consent 
or acquiescence of the person seeking relief 
against such acts. In t.he case of a building 
ior purdah psirposes newly erected without 
the acquiescence of the owner of an adjacent 
building site, a custom preventing such owner 
from so building as to interfere w'ith the pri- 
vacy of the first new building would be un- 
reasonable and consequendy bad in law. But 
if such adjacent owner, without protest or 
notice, allowed his neighbour to erect and con- 
sequently to incur expenses in connection with 
a building for the use of pardaknashm women, 
a custom preventing him from interfering with 
the privacy of such new building would not be 
unreasonable in India. The Indian case law re- 
lating to the right of privacy reviewed. Gokad 
PRASA.D V. RaDHO. 

[^111-135 

(S) .] The 

customary right of privacy which prevails in 
various parts of the North-Western Provinces 
is a right which attaches to property and is not 
dependent on the religion of the owner thereof. 
Abdul Rahman v, D. Emile. D. Emile v, 
Abdul Rahman. 

[XIII-217 

a right of privacy is claimed it must shown 
in such case that the right actually exists and is 
enjoyed in respect of the specific premises on 
behalf of which it is claimed. No s3ch right 
can in respect of a baithak or sitting room ap- 
propriated to males. Sital Ojha v, Rekha 

AND OTHERS. 

[XII-158 

s. 23. — Right io alter mode of enjoyment 
Where the defendants, who were found to have 
a right of letting the rain-water flow generally 
from their roof on to the plaintiff's land, collect- 
ed ail such water and discharged it on to plain- 
tiff’s land through one spout : — Held that this 
I amounted to an alteration of the easement ren- 
dering it more onerous on the plaintiiTs land 
and that the original condition of the roof should 
be restored. Abdul Gh.afur and another v, 
Abdul Majid. 

[XII-2S0 

s. 28 (e). Extent of easdfnent.] The plaintifi 
in this case, alleging that the defendant w-as 
building a second storey to his house, thereby 
obstructing the light of his (plaintiff’s) house 
and rendering it less fit for use for the manu- 
facture of embroidery which he had carried 
on for iBfty 5 ^ear 3 sued the defendants for the 
demolition of the upper storey and for an injunc- 
tion restraining him from raising his house any 
higher. Held that the jjroper issue in the 
smt was, does the defendant's house as so far 
built, or will it, if its erection is proceeded with 
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appreciably darken the room in which the plain* 
tiff carries on his trade as a weaver and render 
him less able to do so than before. Nur 
Muhammad v. Alim-ullah. 

[III-256 

s. Z^.-^Injunction — Damages.'] Where the 
laintifi had for over twenty years carried the 
usiness of manufacturing a particular kind of 
cloth in a certain house, and the defendant built in 
the neighbourhood of that house in such a manner 
as to render the plaintiff’s house practically use- 
less for the purposes of his manufacture ; it was 
held that the plaintiff was entitled to injunc- 
tion and not merely to damages. Aynsfey v. 
Glover {L.R. i%Eq. 544) Holland y. Worley 

(£. i?., 26 Ch.D.^ 585) followed. Dhunjibhoy 
Covaasji Umrigar v. Lisboa (/, £. R. 13 Bom.^ 
252) and Ghanasham Ntlkant Nadkarni v. 
Moroba Ram Chandra Pai (/. L. R., 18 Bom,i 
476 j referred to. Yaro v. Sana-ullah, 

[XVII-43 

s. AB.— Extinction of easefitent by unity of 
ownership.] It is true that a man cannot acquire 
a right 01 easement upon his own land and this 
principle may possibly extend to joint co-sharer- 
ship of land. But the mere circumstance of one 
becoming a joint CO ‘Sharer after a right of ease- 
ment has been acquired does not extinguish 
the right. Therefore under sec. 46 of the Ease- 
ment Act absolute ownership does, but a qualified 
ownership does not extinguish a right of ease- 
ment. Jamaluddin and another V. Kamal- 
UDDIN. 

[VII-200 

s. License— Revocation^] In a suit by 

a zamindar to have his right ^ declared to 
build a house on some waste land in the mauza, 
the defendants, who were tenants in the mauza, 
resisted the claim on the ground that they had 
built wells, and water-courses on the land, and 
had a right also to use it as a threshing-floor and 
for stacking co%v-dung. Held that the defen- 
dants having acquired no right adverse to the 
plaintiff as owners, by prescription or other- 
wise, in the land, their right of use could only 
be as licensees of the plaintiff ; and although he 
could not interfere with their right to the wells, 
which were works of a permanent character, and 
on which the defendants had incurred expenses, 
he could revoke the license as to the other use 
claimed of the land, and his claim to build 
the house should therefore be decreed. The 
Land Mortgage Bank of India v, Moti and 

OTHERS. 

[VI-3 

ACT VI OF 1882 (Companies.) 

Director— Fiduciary character.] A direc- 
tor of a company, though he may occupy a fidu- 
ciary position with regard to the share-holders 
collectively, holds no such position with regard 
to individual share-holders, GUherfs case (L. 


ACT VI OF IB&2, -{continued.) 

R., 5 Ch. SS 9 )} Gower s case (L, R , 6 Eq. 

77) referred to. C. WhusoN v, M. Macauliffe. 

[XV-16S 

S. 28 . — ■ Applicability of section to company 
registered under Act X 0/ 1S66.] Prior to the 
ist May, 1882, the Secretary and Manager of a 
projected company (which was to be limited 
by shares) applied to the Registrar of Joint 
stock companies for a certificate of incorpora- 
tion of the Company, intending that it should 
be registered under Act X of 1866, the Indian 
Companies Act then in force, and forwarded 
the memorandum and articles of association 
ivith the necessary stamp-fees, and did every 
thing that was required to be done by or 
on behalf of the company to obtain a certi- 
ficate under that Act. No order was passed 
by the Registrar upon this application until the 
6th May, and, owing to delay for which the ap- 
plicants were not responsible, registration was 
not effected, and the certificate was not issued 
until the 3rd July, when a certificate was given, 
purporting to be granted in pursuance of Act 
X of 1866. Meanwhile, on the ist May, 1882, 
the Indian Companies Act (VI of 1882) repealing 
Act X of x866 came into force, s. 28 of which 
provided that every share in any company 
should be deemed to have been taken and held 
subject to payment of the whole amount there- 
of in cash, unless the same had been otherwise 
determined by a contract in writing filed with 
the Registrar. No such provision existed in 
Act X of 1866. The share-holders of the com- 
pany paid nothing upon their shares in cash ; 
but had agreed (not in writing filed \vith the 
Registrar) that, in consideration of certain pro- 
perty conveyed by them to the company at the 
time of its formation, fully paid-up shares were 
to be allotted to them. Subsequently, the com- 
pany having gone into liquidation, the Official 
Liquidator sought to make the share-holders 
contributories to the assets of the company as the 
holders of shares upon which nothing had been 
paid, with reference to s. 28 of the Indian Com- 
panies Act of 1882. Held that the proceedings 
for obtaining registration of the company and 
a grant of a certificate of such registration, com- 
menced, within the meaning of s. 6 of the Gene- 
ral Clauses Act, when the memorandum and 
articles of association were received in the 
Registrar's office in April, 1882, while Act X of 
1866 was in force ; that therefore the repeal of 
that Act by Act VI oi 1882 did not affect those 
proceedings j that consequently the company 
must be taken to have been incorporated under 
the former Act ; and that, the provisions of s. 28 
of Act VI of 1882 not being applicable, the share- 
holders were not liable to be placed on the 
list of contributaries as not having paid the 
full amount of their shares. The Official Liqui- 
dator’s application to place the share-holders 
upon the list of contributaries having been 
bond-'flde made in the liquidation, the Court or- 
dered that the costs of each side should be 
paid as a first charge out of the estate. In the 
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MATTER OF THE WeST HoPETOWN Tea COM* i 
pan V, Limited. i 

[IX-IIS I 

B. 4 L^,*^Member?^ The Cotton Ginning Com* | 
pany was registered in 1883 as a limited liability i 
company and in 1S86 an order for its winding ! 
up was made and it is now in liquidation. One j 
oi the promoters of the company, before it was j 
registered, asked the appellants if they would i 
take some shares in the intended company. 
After some conversation D P, one of the 
appellants, with the assent of his partner, the 
other appellant, entered their names in a rough 
memorandum book for 50 shares and requested 
that a prospectus should be sent to them. Two 
days after A P, one of the appeiiants, stated 
that he would pay the deposit in a month. Ail 
this however took place prior to the signing of 
the memorandum of association and the regis- 
tration of the company. After the company had 
been registered a call in respect of So shares • 
was made upon the appellants when they 
denied all liability and declined to be mem- 
bers of the company. From that time until the 
present proceedings nothing was done to test 
the liability of the appeiiants. According to 
the register 50 shares tvere, in 1883, allotted to 
the appellants. There is no evidence that any 
notice of allotment was sent to the appellants. 
The District Judge ofCawnpore ordered that the 
appeiiants snould be entered in the list of con- 
tributors of the company, in liquidation, as pre- 
sent members in respect of 50 shares. This is an 
appeal from that order. Pf£id that on the facts 
stated above the appellants did not intend 
to authorise any one to act as their agent in | 
obtaining an allotment of shares and that after 
the company was registered the appellants never 
oherea or promised to lake any share in the com- 
pany, and never acted as share-holders or adopt- 
ed the allotment of the 50 shares. There was 
therefore no case made out against the appeiiants. 
Held further that the Court was competent 
and under the present circumstances justined in 
granting extension of time to the appellant for 
* giving the notice required by s. 169 of Act VI 
of 1S82. Held further that as the appellants 
were represented at the enquiry and took part 
in it, and one of them gave evidence in support 
of their case and no protest or objection was 
made by them, it was not cpc-i to them to 
object to that inquiry on the ground that it was 
held on a closed holiday. Ajudhia Prasad and 
ANOTHER V, The Official Lr< 2 UTDATOR of the 
Cotton Ginning Company, Limited Cawn- 

FORE. 

[Vn-57 

s. ^^.—/nspeciimt of register.'S Where a per- 
son who is entitled under the provision of s. 55 
of the Indian Companies Act, 1882, to obtain 
inspection of the register of share-holders of 
a company applies for inspection during business 
hours and not at a time when inspection is pro- 
hibited, either under s. 56 or by reasons of any 
rules framed by the company under s. 55. Such 


ACT VI 01* 1882, s. 5 B.-^fcoHi:mfedJ. 
inspection must be granted, and even a temporary 
reiusa:, based upoq, grounds of convenience 10 
the companies’ business, will render a director 
responsible for such refusal liable to the penalty 
provided for by s. 55. Queen-Empress v, A 
Beer. 

[XVII-223 

S. 130. — “ Court Held that with regard to 
a company the registered office of which was 
at Mussoorie, “the Court/’ as that term is used 
in part ly of Act VI of 1S82, meant the Court of 
the District Judge of Saharanpore and not that 
of the Subordinate Judge and Small Cause Court 
Judge sitting at Mussoorie or Dehra. The 
Himalaya Bank, Limitxed, Company in Liqui- 
dation, z/. J. W. Quarry and another. 

[XV-97 

(1) . 8. 14 , 4 '— Form of plainLl Held that a 
plaint in a suit by a Bank in liquidation in 
which the plaintiff was described as The “Official 
Liquidator, Himalya Bank Limited, in liquida- 
tion ” and w’hich was also subscribed and veri- 
fied in the same terms was not a valid plaint 
having regard to the terms of s. 144 of the 
Indian Companies Act, 1882, and that the defect 
could not be cured by amendment. In re 

ter bottom ( A. i?., 18 P, Z)., 446) referred 
to. Ghulam Muhammad v. The Himalaya 
Bank Limited, in Liquidation, through the 
Official Liquidator. 

[XV-81 

(2) , ,] Iji a jQ 

recover a debt due to a company which had gone 
into liquidation the plaintif! was described in the 
plaint as “ The Official Liquidator, Himalaya 
Bank, Limited, in liquidation," and the plaint 
was subscribed and verified in the same terms. 
On objection taken by the defendant, the plaint 
was allowed to be amended, but after the period 
of limitation prescribed for the suit had expired, 
so as to read “The Himalaya Bank, Limited, 
in liquidation, plaintiff" Held by the Full 
Bench that the plaint as originally filed was 
in substantial compliance with the provisions 
of Act No. VI of 1882 ; and that even if it might 
be considered that the amendment made was 
necessa^, such amendment did not introduce a 
new plaintiff into the suit so as to let in the ope- 
ration of s. 22 of Act No. XV of 1877. Gkulam 
Muhantfnad v. Tke Himalaya Bank^ Limited^ 
( /. A. i?., 17 AIL^ 292 } overruled. In re Winter-^ 
bottom (L, i?., 38 Q, B, distinguished. 

Muhammad Yusuf v. The Himalaya Bank, 
Limited. 

[XVF28 

(3) , Sanction to selli\ The poiver of 

the Court under s 144 {4 of Act VI of 18S2 to 
give sanction to an Official liquidator to sell the 
property of the company, overrides a private 
contract against assignment made by the com- 
pany. In the matter of the West Hope- 
town Tea Company, Limitted, 

[X-71 
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s. 162 — No appeal will lie from an 
order under s. 162, Act Vi ef 1S82, by which a 
Court declines to continue an investigation com- 
menced by it under that section. R. Wall and 
ANOTHER V. J. E. HOWARD AND OTHERS. 

[xvi-aa 

(1.) s. 169 .— Review and 7msecnr- 

ed creditors .\ S. 169 of Act No. Vi of 1882 is 
not intended to refer to a case in which a Judge 
upon the discovery of fresh matter considers it 
expedient to pass a fresh order or to review an 
order passed Iw him. In re The National 
Assuraiice and Investment Association exparte 
Munday (31 Beavan 206) referred to. There 
being no provison in the Indian Statute law by 
which in the winding up of a company secured 
creditors are entitled to any preference over un- 
secured creditors ; in such proceedings the rule 
of English Law— that secured creditors can only 
prove for the balance of their debts after deduct- 
ing the value of their securities, should prevail, 
as being consonant with justice equity and good 
conscience. Wagkela Rajsanji v. Shekh Mos~ 
iudm (L. R. 14 /. A, 89) referred to. The 
Mussoorie Bank, Limited, The Himalaya 
Bank, Limited. 

[XIII-205 

^2) — — —Appeal ---Letters Patent .1 No ap- 

P eal will lie under s. 10 of the Letters 
'atent of the High Court of Judicature for the 
North-Western rrovinces from an order of a 
single Judge of the Court refusing an appli* 
cation ui'der s. 169 of Act VI of 1882 (Indian 
Companies Act) for extension of time for serv- 
ing notice of an appeal under that Act ; such 
order not being a judgment within the meaning 
of s. 10 of the Letters Patent. Banno Bibi v. 
Mehdi Husain (L L. R.^ ii AlL^ 375 ); Mu- 
ha?nmad Naimullah Khan v, IksanuUah 
Khan ( /. L. R., 14 AIL, 226) ; Kishen Pershad 
Panday v, Tiluckdkari Lall {L L. R., 18 Calc,, 
tS^ Jl AH Khan v, Asgur Reza (I, L, R,, 

i7C«i'^,,455J; Hurrish Chunder Chowdkry v* 
Kali Sunaan Debia (Z, R , 10 /. A,, 4J; Maha- 
Ur Prosad Singh v Adkikari Kunwar ( LL.R,, 
21 Calc,, 473); Lane v, Esdaile {L, R, 1891, App, 
Cos,,, 210) ; Kay v, Briggs (Z. R,, 22 Q, B. Z)., 
343) ; The Amstil (Z. R., 2 P. D, N, 3 ., 186) 
and Exparle Stevenson {Z.R, 1892, Q, B, 1 }, voL 
I., 294), referred to. R. Wall and another 
z/. J, E. Howard and others. 

[XV-89 

( 1 ) n, Appeal —Cmrt-fees,'\ An order 

under s. 214 of Act No. VI of 1882 (Indian Com- 
panies Act) is not a decree or an order having 
the force of a decree and consequently an appeal 
from such an order to a High Court is proper- 
ly stamped, with reference to Act No, VII of 
1870 (Court Fees Act), Sch, ii, Art ii ( 3 ), with a 
Court Fee stamp ofRs. 2. (Reference under 
s. 28 OF Act No. Vil of 1870, February 6.) 

[XV -66 


act VI OF 1882, s. 214.— fcont/nuedj 

^2) O 0 cer Auditor.] An auditor 

of a company to which Act No. VI of 1SS2 
applies, who is duly appointed by a gene- 
ral meeting of the company and not casually 
called in as occasion may require, is an officer 
of the company within the meaning of s. 214. 
of the abovementioned Act. In re. {The Lon-’ 
don and General Bank Ld., [The Accountant, 
Map. 4th, 1895) referred to. The compensation 
which, under s. 214 of the Indian Companies 
Act, 18S2, may be assessed against a defaulting 
director or other officer of a company, is of the 
nature of damages ; it is therefore necessary 
that the loss to the company in respect of which 
compensation is asked for should be the direct 
and not a remote and more or less speculative con- 
sequence of the misfeasance or neglect of duty 
on the part of the director or other officer of the 
company from whom such compensation is 
sought. The special proceeding provided for by 
s, 214 of Act No. Vi of 1882 is not subject to 
the limitation prescribed by art 36 of sch. ii of 
the Indian Limitation Act, 1877. D. Connell v. 
The Himalaya Bank, Ld., in liquidation. 

[XV -186 

( 3 ). s. 214 , BxpL Hi).— Legal representative.] 
R W and others, contributories to a company 
which had gone into liquidation, filed an appli- 
cation under s. 214 of Act No. VI of 1882, direct- 
ed against certain officers of the company. 
That application was dismissed, and an order 
was also made giving costs against the appli- 
cants. The applicants appealed to the High 
Court against the order of dismissal. Pending 
this appeal one of the opposite parties died, and 
is was sought to put his legal representatives 
upon the record of the appeal as a respondent. 
Held, that in view of explanation II to s, 214 
of the Indian Companies Act, 1882, the legal 
representatives of the said deceased respon- 
dent could not be brought upon the record, 
either in respect of the relief prayed for in 
the original application or in respect of the 
order making costs payable by the applicants, 
as that order could not be separated from the 
dismissal of the application. R. Wall and 
ANOTHER V, j. E. HOWARD AND ANOTHER, 

[XVI-28 

s. 21B.— Making false balance sheet— Offence.] 
that the making of a false balance sheet 
by the Directors, Manager and Accountant, of a 
company dishoneslty, that is, to obtain wrongful 
gain for themselves or to cause wrongful loss 
to others, where it is made prior to the com- 
mencement of the winding up of the company, 
is notan offence within the meaniug of s. 215 of 
Act VI of 1882. Queen-Empress v. Moss and 

OTHERS, 

[XIV-28 

8. 219 ,— Power 0/ High Court to transferpro- 
ceedings.] There is nothing in the Indian Com^ 
panies Act (VI of 1882) or the High Courts Act 
(24 and 25 Vk. C. 104)01 the letters Patent, which 
prevents the High Court from calling for the 
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record of the proceedings in the winding up of 
a company under the Companies A.ct, and rrans- ■ 
ferring those proceedings to its own file. Such 
a power is given to the High Court by s. 647 ; 
read with s. 25 of the CivJ Procedure Code. 
Where, in the proceedings in the winding up of 
a company under Act Vi of 1SS2, an order was ; 
passed admitting the proof of a particular ere- ; 
ditor of the company before any 'Ujuidator had ■ 
been appointed. AfV.Vjthat this was an irre- : 
gularity which by itself w’ould justify the High 
Court in sending for the record. Where the 
District Judge conducting the proceedings in the 
winding'up of a company under Act Vl of 18S2 j 
had, after receiving nctice of the admission by j 
the High Court of a petition for transfer of those : 
proceedings to its own file, drafted and placed ; 
upon the record an order which it might have | 
been difficult for him to re-considsr if the i 
matter again came before him, and where the i 
case appeared to be one In which serious ques- | 
tions of law were iikel}^ to arise which it | 
would probably be difficult to discuss adequate- : 
ly in the district Court, in the absence of the - 
a’^thorities up'^n the subject and of any rules ' 
hume.t by t .e High Court for dealing with : 
winding up under* the Act, and the case was j 
of a kind n'hich would probably come before . 
the High Court in a variet}? of appeals from ; 
orders &ought by one side or the other. i 

that under these circumstances, the case ! 
was a proper one for the exercise of the High | 
Court's jurisdiction by calling up the winding ! 
up proceedings to its own file. A person who | 
has been appointed liquidator of a company, i 
ought not, alter such appointment, to continue j 
to act as vakil of a creditor whose right to j 
prove against the company is in dispute in the s 
liquidation. In the matter of the West 
Hopetown Tea Company Limited. 

[VII-7 

s. 9 , — It is the duty of the Hncensee of a salt 
factory under Act XII of iSS3 to see that no 
salt issued from his factory escapes the payment •’ 
of the Government revenue, and if any such { 
evasion occurs, he will be criminally liable, unless ; 
he can siio^v not only that he is not personally | 
cognizant of the evasion bur that he has exer- | 
cised due care in the supervision of those em- ; 
ployed by him in the factory. In the matter ; 
OF THE PETITION OF LaTI RaM. I 

[xi-isi ; 

ACT XV OF 1883. (H.-W. P. and Ondh. ; 
Municipalities.) 

(1. ) s, 55. — — Presicmptw7t of Icga- 
///j'.] Where a person was tried for and con- 
victed of a breach of certain bye-laws pur- 
porting to have been duly passed by a Muni- 
cipal Board, it was held that the presumption 
was that such bye-laws had been passed with 
due regard to the necessary procedure and 
were not illegal, and that it lay upo]i the accus- 
ed to object to their validity ana was no part 
of the duty of a Court exercising appellate 
or revisional jurisdiction to enter of its own 

83 
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motion into the question whether such ruler 
had been properly framed i:: accordance vrith 
the provisions' oVthe law on that subject. 7 '/ie 
Mu 7 iicipa 'J:y of SnolafUr 7 ':-; S/^olapur 

and IVcaz’zng ConipM} {i, L. Au, 20 
Aojn ., 732^ relerred to. Li press to 
Ram Chand.^r. 

[XVII-ISS 

(2.) s. 55 , cl. (c). — — Markel^ — hlain* 

tenance.\ Clause (n) of s. 55 of Act XV of 
1853 was not intended ic empower a Municipal 
Board to make rules which would enable it to 
confiscate private rights without making any 
compensation, or to treat as nuisances acts which 
are not in law or with regard to public health 
or convenience capable of being considered 
r>uis?."ces. The clause was meant to give to 
Mu:, clpai hoards power to make rules for 
prohl bni.-.g r..e establishment of markets, that 
:s * :*ew markets being established, 

Lud :o '^Ive power to control the main- 

tenance" 01 existing markets or of markets 
which might be established with their sanction. 
By maintenance ” is meant the keeping up of 
a market in such a manner as would make it a 
fit place for the carrying on of a market having 
regard to public health and public convenience. 
Gang a Narain The Municipal Board of 
Cawnpore. 

[XVII -65 

( 3 .) s. 55 (2^}--Con//7zsz/7/g kroao/j.] Held 
that the maintenance of a ckahutra^ the'demoii- 
tioii of which had been ordered under s. 42 of 
the bye-laws of the Allahabad Myrnicipality 
passed in accordance with s. 55 of Act No, XV 
of 18S3, was not a ‘‘continuing" breach ” within 
the meaning of paragraph 2 of s. 55 of the said 
Act. Queen-Empress Salig Prasad. 

[XV -226 

s. 69 . — ComplalniP Municipal Beards and 
Magistrates should see that before prosecutions 
are instituted under the MurJdpai rules, care 
is taken that the requirements of s. 69 of Act 
XV of 1SS3 (N.-W, P. and Oudh IMunicipalities 
Act) are satisfied. A District Magistrate, who 
was also Chairman of a IMunicipal Board 
having information that a certain rersoti had 
evaded the paj-'ment of octroi duty, uirecied 
his prosecution for breach 02 Municipal rules. 
The Magistrate in thus causing proceedings to 
be taken, acted wholly of his* 7 >wn niction'"and 
authorit5u The accused wt?s tried and convict- 
ed under rule 6, Government N.-W. P. Notifica- 
tion No. 865, dated the 3rd November, 1S69, read 
with s. 45 of Ac: XV of 1S73 (N.-W, P. and Oudh 
Municipalities Act). This rule provided that any 
person evading or abetting the evasion of the 
octroi duties specified in a schedule, should be 
deemed to have committed an infriiigment of a 
bye-iaw. It purported to have been made under 
s. 12 of Act VI of 1S6S, (Municipal Improvements 
Act, N.-W. P.) which authorized the making of 
“rules as to the persons by whom, and the 



{ 499 ^ 


DIGEST OF CASES. 


C 500 ) 


ACT X¥ 0¥ 1888, q. m.-(cmtinued.) 
manaer in which any assessment of taxes under 
this Act shall be confirmed, and for the collection 
of such taxes/’ that asouming the rule to 

have been legally made under s. 12 of Act VI 
of 1868, which was not clear, and that it was 
saved by s. 2 of Act XV of 1873, it would, as 
declared in s. 71 of Act XV of 1883 (N.-W. P. 
and Oudh Municipalities Act) continue in force 
until repealed by new rules made under such 
last mentioned Act, and be deemed to have 
been made under that Act, and its operation 
was therefore subject to the provisions of that 
Act, among them to s. 69, which made it a con- 
dition precedent to the institution of a prosecu- 
tion against the petitioner, that there should be 
a complaint of the Municipal Board or of some 
person authorized by the Board in that behalf. 
Held that the position of the Magistrate of the 
district in connection with s. 69 was neither 
better nor worse than that of any other mem- 
ber of the Board, and unless he had been duly 
authorized by the Board as a Board, he had no 
more locus standi to cause a prosecution to be 
instituted personally than any other individual 
member; and the words of s. 6g being manda- 
tory, and the petitioner having from the outset 
urged this objection to the legality of the pro- 
ceedings, he was entitled to the benefit of it 
now, and the conviction was illegal and must 
be set aside. Empress v , Yusuf Khan. 

[VI-267 

ACT XIII OF 1885 (Telegraphs.) 

s. 25. — The mere fact that an accused per- 
son has pointed out the spot, not being a 
place under his control, where stolen property is 
found concealed, is not sufficient by itself to 
justify the conviction of such person for having 
either received or retained such property know- 
ing it to have been stolen. Queen-Empress v. 
Gobmda {PV. H'. 1895,^. 226) followed. Queen 
Empress v. Nirpat. 

[XV'229 

ACT XVII OF 1886, (Jhansi and 
Morar). 

Legislative power of the Governor-General 
in CounGill\ ActXVU of 1886 (The Jhansi and 
Morar Act) is not tdlra vires of the Governor- 
General in Council; and the town and fort of 
Jhansi are subject to the jurisdiction of the 
High Court, for the N.-W. Provinces in the same 
manner as the rest of the Jhansi district. The 
Governor-General in'Couiicil has power to make 
laws and regulations binding on all persons with- 
in the Indian territories under the dominion of 
Her Majesty, no matter when such territories 
were acquired. His legislative poxvers are not 
limited to those Indian territories which were, 
at the date ivhen the Indian Councils Act, 1861, 
24 and 25 Vic. C. 67, received the royal assent 
(the ist August, 186 i), under the dominion of Her 
Majesty, In the preamhle to the 28 and 29 Vic. 
C, 17, and ill s. i of the 32 and 33 Vic. C. 98, Par- 
liament has placed this construction upon s. 22 of 


ACT XVII OF continued.) 

the Indian Councils Act. Even If that construc- 
tion was erroneous, it has been so declared by 
Parliament as to make its adoption obligatory. 
Though a mistaken opinion of tlieLegislature con- 
cerning the law does not make the law, yet it may 
be so declared as to operate in future. The Post 
Master General of the United Estates v. Early 
{Curtis, 86) referred to. It must be presumed 
that the laivs and regulations of the Governor- 
General in Council are known to Parliament. 
Empress v, Burak (/. X. R., 3 Calc.^ at p» 143) 
and (/.X. i? , 4 Calc., p* iS3,) referred to. 
Abdulla v. Mohan Gir and others. 

iIX-194 

s. H — Continuance of pending Prior 

to the cession of the town oi Jhansi to the 
British Government, plaintiff had instituted a 
suit in the StibaHs Court in the Gwalior State 
on a judgment of the British Court in Jhansi 
district. After the cession, the suit was made 
over for trial to the Court of the Assistant 
Commissioner of the Jhansi district. The suit 
was dismissed by the first Court as barred by 
s, 13 of the Code of Civil Procedure but rem- 
anded by the lower appellate Court for trial on 
the merits. Held, that tne recitalin part II of Act 
XVII of 1886 shows that it was intended that 
suits pending in the Courts of the Gwalior State 
prior to the cession of the town of Jhansi to 
the British Government should be continued in 
the Courts of the jhansi district after the cession 
thereof ; therefore the present suit, which if it 
had been originally instituted in a Court of 
British India could not have been maintained, 
being an action on a judgment of a Court of 
British India, was a good and maintainable 
action in the Court where it was instituted, and 
is to be deemed to be a properly instituted suit 
to which in other respects the law of the Courts 
of British India may now be applied. King v. 
Hoare, (13 M. and W., 504) referred to as iiius- 
tratingthe distinction between an original cause 
of action and cause of action founded upon 
a judgment recovered on the original cause 
of action. Saloni and another v. Har Lal. 

[VIII-183 

ACT XXII OF 1886 (Oudh, Bent.) 

(1.), s. B (5) & {XO)^Reni—Thikadar-- 
Service tenurei] Held that the personal services 
rendered in return for the occupation of land 
do not constitute rent within the meaning of 
the definition contained in s. 3, cl. (5) of the 
Oudh Rent Act, and that a person holding on 
a service tenure is not a tenant or thikadar 
within the meaning of s. 3, cl. (10) of the Act, 
liable to summary ejectment by notice under 
s. 53 . Dhan Kuar and another V. Bhagwati 
Prasad Minor under the Court of Wards. 

[XIV-77 

(2.) s. B {}Syi^—Thikadar-^Bhuinkat thika.\ 
Held that the holder of a clearing cultivating 
lease (such as a bkuinkat tkika)^ for an un- 
specified term, though called a thikadar^ is not a 
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thihada^ Vyithin the i:r:eaa3ng cf s. 3. cl. [10] cf 
the Oudh Rent Act, but an '"ordinary srati-torr 
tenant under ss. 56 and 37 of tlie Act, and tha": 
notice of ejectment issued to him must be duly 
stamped under s. 55 , cl. { 3 ) of tlie Act. SvVami 
Dyal Xabi Bakhsh, 

[XIII-81 

s. 4 {S.)^Reclaimed la7td-~-Occupa7icy rlgki.l 
Held that a tenant, cultivating iancl from year to 
year without a paita or contract in respect to the 
land, is not debarred by s. 4, cl. (3) of the Oudh 
Rent A*ct, from a statutory right of occupanc\’ 
under s. 37 of the Act. Hardial Singh v, 
Bhaya Tribhowan Dat Ram. 

[XIII-77 

S. h.—Agreerfiefii as to re^zf] Held that ss. 
5, 33, and 34 of the Oudh Rent Act do not make 
invalid an agreement as to the amount of rent 
payable by an occupancy tenant or the period 
for which the amount agreed upon shall held 
good without enhancement. Bhabvtx Singh 
AND OTHERS V, BaKAR HUSAIN AND OTHERS. 

[XIII-23 

s. S3. — EnJiancenimt of rentl] Held that 
W’here an occupancy tenant's kizaia (holding) 
consists partly of cash-rented fields each sepa- 
rately assessed to rent, and partly of grain rented 
lands, the landlord s suit for enhancement upon 
the cash-rented field need not necessarily* be 
dismissed as inadmissible on the ground "that 
all the fields of the khaia have not been includ- 
ed in it. Held also that when a point is for 
the first time raised in appeal by either party or 
taken by the Court, the provisions of s. 542 ot the 
Code of Civil Procedure must be strictly observ- 
ed, and ihe appellate Court should not rest its 
decision upon that point without allowing the 
opposite party a suiiicient opportunity of con- 
testing it Held also that when z Court is held 
in camp, a party failing to appear should not 
be treated as absent unless due notice of the 
place where, and time w'hen, the case is to be 
heard, has been given to him and due time al- 
lowed to him to appear. Muhammad Husain 
V, Umrao and others. 

[XIII-175 

ss. 33 and Z 4 ,,--Agree?nent as to re?ztl\ 

See s. 5. 

ss. 83 and ^B.—Detennlnation of rental 
Held tiiat where a decree of Settlement Courts 
had determined the occupancy of the holders of 
land to be, irom a certain date, a right of occu- 
pancy, their right as mortgagees having termi- 
nated, the Rent Court was thereafter bound to 
fix the rent of the land strictly in accordance 
with the terms of ss. 33, 35 of the Oudh Rent 
Act. Azim Ali Khan v. Shankar Singh and 
OT iJERS. 

[XIII-S3 


ACT XXII OF lBSe-{eouttdued.,‘ 

ss. ^33 and 40. — E 7 ika 7 ice?net of rentd^ 

. Heidtaziz rent.^xed under s. 40 of the Oudh 
Revenue Act cannot be enhanced in a suit 
bnjught under s. 33 of the Oudh Rent Act. Held 
s.so, tnat use ci^ the w^rd kalzadari in a 
cecree made at last settlement is not to be 
' i.uvariably construed to mean right of cccupati- 
, cy. 1 he meaning to^be attached to the term 
must be ascertained from careful consideration 
of the claim made before, and the iudgment re- 
, corded by the Settlement Court. B/ndka Singh 
; A.ND ANOTHER V, IlaHI KhaNAM. 

i [XIlI-75 

ss. 36 and Zl »^T/iikadar-^Bankat Thika, 

I See s. 3 No. (2.) 

i (iO.) s. 37. — Reclat 7 ?ied lafzd^—Occjzpaftcy 

i Hght.X 

! See £. 4. 

; (2.) Tkikadar—Lafidlord.] Held 

i that the terms of s. 37, Oudh Rent Act. do not 
j preclude the tkikada 7 \ of a f?zapal from being 
, considered as a landlord. Held further that, 

• in the case of a leased 77 iakal^ it is for the laud 
■ owner to show as against the tenants who have 
® beeii^ admitted to tenancies by the tlukadar^ 

' {a) that he restricted his t/zt^add 7 'S ordinary 
, powers as a landlord and made t'le restriction 
; known to the tenants : {0) that the transactions 
j between the ihikadar and the tenants were 
I not made in good faith, in the ordinary course 
I of village business and management. Lal 
Raja Udey Partap Udva Dutt Si:?gh. 

[XIII-8 

I Fresh lease— Fresh ad 77 zts- 

I sio 7 i.\ Held that the grant of a fresh lease to a 
1 tenant who has already occupied land for seven 
j years is a fresh admission to the tenancy under 
; s. 37 of the Oudh Rent Act, although the area 
J and rent of the holding entered in the ne’w 
; lease are the same as previously, Beni Madko 
! Bakhsh Singh v. Debi Kurmi, 

j tSIII-78 

i s. 40. — E 7 iha 7 ice 77 te 7 ii of refill] 

\ See ss, 33 and 40, 

I s. 52. DeC 7 TeP] Held that an order pass- 
j ed in a summary revenue ®case in 1S61, main- 
I tainiug an ordinary tenant in occupation at the 
j rent he was then paying, was not ' a decree of 
Court within the meaning of section 52 and 71 
of the Oudh Rent Act. Mulaini Bibi ?/. Naik 
Ram. 

[XIII-S 

(I) s. B 4 i.—Suzt to eject-Te 7 tmit-at-%mlL'\ 
Held that in the case of tenants to whom s. 54 
of the Oudh Rent Act applies, ejectment by suit 
is not a form of procedure recognized or 
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ACT XXII 01 " 1886 , s. 
permitted by the Rent Act ; and that suits of this 
kind can not be brought under s. loS, cl. (4). 
Hasan Askari v, Balmakund, 

[XIII-6 

(2) io eject— Ttes passer J\ Held 

that an occupant under s. 127 of the Oudh Rent 
Act may be treated as a tenant, and may there- 
fore, under s. 54 and the following sections, be 
ejected by notice. Dilraj Kuar v. Salar 
Bakhsh and another. 

[XIII-6 

(I) s. 65 . — Rent — Thikadar — Service ten-- 
ure!\ 

See s. 3, No. (1) 

1 2) — Thikadar^ Bkiiinhat Tkikai] 

See s. 3, No. {2). 

(3) £ jectment— -Notice— Particulars i\ 

Held that where a notice of ejectment is drawn 
up in regard to the plots, areas and rent of 
land recorded against a tenant in accordance 
with the rent-roll, it should not be cancelled as 
informal because on inquiry it turns out that 
one of the plots contained in it is held on a ten- 
ure from which a tenant can not be ejected by 
notice under s. 54 of the Rent Act. The plot so 
held should be struck out of the notice, and the 
ejectment, if otherwise lawful, allowed in res- 
pect to the rest. Bhan Pertab Sahi v. Ram 
Lal, 

.. [XIII -186 

s. 56 (h)— Heritable occupancy.] Heldthsit 
if in a suit to contest a notice of ejectment 
under s. 108, cl. fS) of the Oudh Rent Act, herit- 
able occupancy is claimed by virtue of a culti- 
vating lease, the terms of the document must 
make it clear that the tenure created thereby 
was a heritable one, other than the ordinary 
statutory tenure. Nabi Bakhsh and others 
V. Muhammad Mohsin Ali, | 

[XIII -82 I 

s. 71 .— Decreep] 

See s. 52* 

( 1 ). s. 108 Equitable re^ii—DcterniDia- 
tion of.] Held that a siiii for determination 
of a fair and equitable rent may not be separate- 
ly brought under s 'izj of the Oudh Rent Act, 
the fair and equitable rent payable under that 
section being determinable in a suit for arrears 
of rent under s. loS (2) of the Act. Held also 
that a suit for arrears of rent paj'^able under 
$. 127 of the Oudh Rent Act cannot" lie against 
a person whose occupation of the land has been 
judicially determined to have heenprimd faice 
hot without consent of the landlord. Bhabhuti 
AND OTHERS KUAR SUMER SiNGH AND AN- 
OTHER. 


ACT XXII OF 1886, s. im.-(coHiP 

nued.J 

( 2 ) . s. 108 , el. (8)— Rent Act Rulings I! and 
X of 1871 and XVII of 1874 explained and 
re-affirmed. Main Singh v. Muhammad Mum- 
TAZ At I Khan. 

[XIII-118 

( 3 ) . S. 108 (9 c) — Illegal ejectment i\ Held 
that an ejectment by means of a notice which 
has been held by a competent Court to be 
illegal, is an illegal ejectment within the terms 
of s. loS, (9 c), Oudh Rent Act. Kharesuri v. 
Maharaja Pertab Narain Singh. 

[xni-4 

(4) . — Compensation — Catise of 

action j\ Held that in a suit for compensation 
for illegal ejectment brought by a tenant or 
under-proprietor under s. 108 (9) (c) of the Oudh 
Rent Act, the cause oi action under s. 129 of the 
Act will continue to accrue till the date of the 
tenants’ or under-proprietor’s recovery of occu- 
pancy. Kashi Nath Singh, minor under the 
guardianship of Mussammat Sukhdai V. 
Shamju and another 

[XIII-17 

( 5 ) . B. 108 ( 10 )— Held that 
the acceptance of the rent of land by a landlord 
from the occupant is not necessarily proof of 
the admission of the occupant to a statutory 
tenancy by the landlord. The circumstances 
under which the rent was accepted must be 
taken into account before it can be construed 
as such an admission. Tilak Kuar v. Raghu- 
bar Singh, Kachhwaha. 

[XIII -16 

s. — Third appeal to the Board of Reve- 
nue.] Held that the terms of s. 116 of Act 
XXII of 1886, as amended by Act XX of 1890, 
must be construed with reference to the pro- 
visions of the Code of Civil Procedure, and that 
there can be no third appeal to the Board of 
Revenue in suits under the Oudh Rent Act. 
Ram Charan Lal v. Naznin Begam. 

[XIII-4 

(2) s. .—Suit to eject— Trespasser.] 

See s. 54, No. (2). 

(2) Eqiiiiable re?tt — Deterfni^iation of.] 

See s. 108, No. (i) . 

s . 129 ' Co ?npensatio?t — Catise 0 f action , ] 

See s. 108, No, (4). 
s • 135 . — Enha?icemeni of rent. ] 

See s. 33. 

ACT VII OF l8S7.-(Smts-valiiatioti.) 

s. 4i.— Vahiation ] Held that as up to the 
present time no rules have in these Provinces 
been framed for the determination of the value 


[XIII -21 
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of ;and or rrderest in land, suits relating to 
which u’ciild tall under the Court Fees Act, 
iSrOj s. 7, paragraphs 5 and 6 and paragraph 10, 
clause 'dn The only restriction "placed "upon 
valuation by Act Vi I of 1887 is according to s. 
4 of the Act not in force and does not'apply 
and t::e Court is left ivithour any guide. It vans 
therefore for the plaintiff to put his own valua- 
iitsnon the relief which he claims. Kcskava 
Sanabhaga v. Lakshfui A'arayana, {/. L, R., 6 
J'/ad., 192} dissented from. Sheo Deni Ram 
AKD another Z\ TULSHI RaM AND OTHERS. 

[XIII -147 

s. B.— Vahiaiion of suit, 'X A suit to eject a ten- 
ant at fixed rates is a suit for the possession of 
laud within the meaning of paragraph 5, s. 7 
of the Court Fees Act, 1S70, and the valuation 
of such suit for the purposes of Court Fees and 
of Jurisdiction is the value of the subject 
matter of the suit, that is to say, of the tenant 
right, not of the land itself nor of merely one 
5’-ear’s rent. Ram Raj Tewari v, Girnandan 
Bhagat and others. 

[XII -240 

See also 

Radha Prasad Singh v. Pattan Ojah and 

ANOTHER. 

[XIII -148 

s. lit — Vnder-vahmtion-MeriisG Where the 
value of the subject matter of a suit originally 
beard by a Deputy Collector was more than 
Rs. 5,000, but an appeal was preferred to and 
decided by the District Judge, without any 
objection on the -ground di iinder-va'uatior,— 
with reference to s. 1 1 of Act Vi I of 1SS7 
that the High Court in second appeal could not 
entertain any such objection. Kishen Dal v, 
V. Ru? Ch.\nd and another, 

[IX -169 

Sheodeni Ram .and another v, Tulshi Ram 

AND OriiERS, 

[XIII -147 

ACT IX OP 1887 . (Frovindal Small Oanse 
Oonrts ) 

See also Act XI of 1S65- 

(I). s. Breach of contract, {Act XI of 
S&5).] The plaintiff sued in a Court of Revenue 
to recover Rs, 9S principal and Rs. 2S-11-9 inter- 
est, total Rs. 126-1 i-Q, balance of contract money 
from 2ist March, 1S79, to ist September, iSSf, 
in respect of produce of gardens and scat- 
tered trees situate within the limits of the 
•* Allahabad cantonments.*' The Judge of such 
Revenue Court being doubtful whether the 
suit was cognizable by the Revenue Court 
the case was referred to the High Court 
under s. 205 (a) of Act XII of iSSi. The 
Revenue Court made the following order in the 
matter B is a contractor of the fruit of trees 
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I situate wi:h:n the limits of the Allahabad Can- 
i torment. ^O.i an inspection of the kaouliyat, 
* executed bv the Aforesaid contractor and the 
: evidence of I) H a caritc.nment servant, it 
' appears that^ the contract^ with the defendant 
' was Hot made in respect of any particular land 
' with tiiC area, irumber, or name of the held 
i specitied but the terms of the contract were 
I that the defendant was entitled to the fruits 
of all trees tl:e property of Government situate 
j within the limits uf the Allahabfid cantonments, 

■ and that he should pay to the plaintiff tlie coii- 
I tract money, which in fact is the value of the 
I produce of the trees. In this case I doubt 
) whether such a claim can be instituted in a 
; Revenue Court under s. 93 ia) of Act XII of rSSi 
: and the reason of my doubt is that the money 
j for the recovery whereof this suit is instituted 
‘ does not come within the diSnition of renf 
1 as given in s. 3 -2) of the said Act inasmuch as 
( this money is not due from the defendant in 
I respect of any holding or use or occupation of 
I any land, but it is only the value of the fruit of 
i trees sold to the defendant nor does this con- 
f tract money come within the definition of rent 

on account of rights of pasturage forest rights, 
fisheries, &c , as mentioned in s. 93 {a) of the 
aforesaid Act. The Court was of opinion that 
this suit did not fall under cl. {aK s 93 of Act 
XII of 18S1, but that the agreement was in the 
nature of a contract an action for a breech of 
which was cognizable in the Small Cause Court, 

; The Secretary of State in Council for 
, India v, Bindaban. 

; [ 1-162 

j ^2}. Implied contract— (XI of 1S65J.] 

■ borrowed Rs. 349-8 from y S’ under a mort- 
. gage, of which Ks. 149 were left with/ S to 
; meet the debt due to F. Subsequently S, '^vho 
i held a decree for Rs. 297-14-6 proceeded to 
I execute it by attachment and sale of the pro- 
j perty mortgaged to / S, J S, to save the pro- 
s perty from sale p.aid the amount and brought 

I the present suit against the heirs of B to recover 
1 from them the difference between Rs. 149-8 and 
; Rs. 297-14-6. Held that the suit being one for 

■ money due under an implied contract, below 
the amount of Rs. 500, was cognizable in a 
Court of Small Causes and consequent^ no 
second appeal in the case would lie. Jagat 
Raj and another v, Jagraj Singh and 

OTEIERS. 

[ 1-96 

(3), — ^ Quc 7 si contract--( Act XI of 1865^.] 

The plaint stated that on the 24th April, 1877, the 
plaintiff had obtained a decree for possession 
of a moiety of a village called A' and for mesne 
profits such decree being affirmed by the loiver 
appellate Court on the 13th May, i%S, and by 
the High Court on the 4th February, 1S79; 
by an order dated the 5th April, iSSo, he had 
been awarded Rs. 233-7-7 as the mesne profits for 
12S1-S3 Fasli (October, 1S73, September, 1879), 
that the defendant had wrongfully retained. 
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ACT IX 01 * I 8 S 7 , s. Ih— (continued.) 
possession and made collections during 1284-1286 
Fmli (October, 1876, -September, 1879), that 
the plaintiff had obtained possession from the 
Court on the 14th June, 1878, and that he claimed 
Rs. 253-7*7 being the mesne profits for 1284-1286 
Fasli. Held that the suit was cognizable by a 
Court of Small Causes as one of a quasi con- 
tract for money had and received by the defen- 
dant for the use of the plaintiff and that it did 
not fall within clause (/^) of s. 93 of Act XVUI 
of 1873. Ram Lal v. Muttra Das. 

[1-109 

( 4 ).- Suit to recover haqd^cJiahanim 

wrongfully realised. {Act XI of 1865).] The 
manager of a certain estate under the superin- 
tendence of the Court of Wards claimed and 
realized from certain tenants on the estate one- 
fourth of the price of six trees cut down and | 
sold by them. This claim was based on ancient 
custom and the provisions of the wajib-ul^urz. 
These tenants brought the present suit to re- 
cover the money so paid by them, Rs. 20, 
alleging that neither by custom nor under the 
wajib-ul-urz 'wss thezamindar entitled to claim 
one-fourth of the sale proceeds of trees cut 
down and sold by the tenants. Held that the 
suit was one cognizable in a Court of Small 
Causes. The claim was in the nature of one 
for money had and received by the defendant 
for the use of the plaintiffs (W. N, 1881, p. 96) 
approved. Kedarx and others v. The Court 
OF Wards. 

[1-108 

(5). — Z Suit to recoverfro?n decree-holder 

money paid as price of property soldi] Held 
that a suit to recover from a decree-holder 
money paid as the price of property sold in 
execution of a decree as the property of the 
judgment-debtors, on the ground that the judg- 
ment-debtors had no saleable interest in the 
property, is a suit of the nature cognizable in 
Courts of Small Causes within the meaning of 
s. 586 of the Code of Civil Procedure, Makund 
Ram V. Bodh Kishen. 

tXVII-198 

^ Sel off exceeding Rs. $QO—[Act XI 

of 1865.)] In a suit brought before the Small 
Cause Court, for Rs. 339, defendant claimed a set 
off of Rs. 706. The Small Cause Court Judge 
dismissed the suit on the ground that the set off 
claimed exceeded the pecuniary jurisdiction of 
the Court. Held that this was no ground for the 
dismissal of the suit. Kishen Sahai and an- 
other V, Behari Lal and another. 

[V-7 

&. 21.^Process for enforcement of decree -{Act 
XI of 1865).] An application by a decree- holder 
for money paid into Court by the Judgment- 
debtor is a process for enforcement of the 
decree**' within the meaning of s, 21 of Act XI 
of 1865. Amol AK Ram and others v. The Bom- 
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BAY, BaRODA and CENTRAL INDIA RAILWAY 
Com pany. 

[Vni-50 

(1.) s. 2B,— Question of title— Return of plaint i] 
When in a suit heard by Court of Small Causes 
any complicated question as to title to immove- 
able property is involved it would be the vdser 
course to act under s. 23 of the Provincial Small 
Cause Courts Act (IX of 1887). A Court of Small 
Causes can not dismiss a suit otherwise within 
its jurisdiction merely because a question of 
title as to immoveable property inddently arises. 
It can either return the plaint, under s. 23, to be 
presented to a Court having jurisdiction to deter- 
mine title, or dispose of the suit on the merits. 
Lalla Singh v, Mahpal Singh. 

[IX-140 

(2.) A 

suit was brought in a Court of Small Causes upon 
a bond in which Rs. 501 was made payable by 
instalments, to recover Rs. 300, representing 
three unpaid instalments. The Court dismissed 
the claim on the ground that the plaintiff had 
failed to prove the execution of the bond. Held 
that the suit involved no question of “title *’ within 
the meaning of s. 33 of Act IX of 1887 and that 
the Court was therefore not bound by the pro- 
visions of that section to return the plaint. Sem- 
— The word “may” in s. 23 of the Act is not 
mandatory. JaiDeviv. Mathura Das {JV. N'. 
1888, p. 193) referred to. Fatma v. Bandhu 
Lal. 

[IX -4 

(1.) s. 25 . — Revision— Ground of] S. 25 
the Provincial Small Cause Courts (Act IX 
1887J was not intended to give in effect a right 
appeal in all Small Cause Court cases either on 
law or fact. The revisional powers given by that 
section are only exerciseable where it appears 
that some substantial injuistice to a party to the 
litigation has directly resulted from a material mis- 
application or misapprehension of law, or from a 
material error in procedure. Muhammad Nizam* 
ud-din Khan v. Hira Lal (W. N. 1890, p. 12 1), 
and MasumAli v. Mahsin AH. {W. N. 1890,/. 
201; approved. Muhammad Bahar v. Bahal 
Singh. 

[XI~80 

(2.) .] S. 

25 of Act No. IX of 1887 was not intended to give 
what would practically be an appeal in every 
case from the decision ofa Court of Small Causes, 
but the discretion to be exercised thereunder 
should be guided by the same considerations as 
those which govern the application of s. 622 of 
Act Ho. XIV of 1882. Muhammad Bakar'^. Bahai 
Singh (/. L. R,t 13 AH., 277) and Ragktmath 
Sahai v.The Official Liquidator of the Himalaya 
Bank (/ L. All, 139) referred to. Sarman 
I Lal V. Khuban and others. 


[XIF-183 
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ACH? IX OX i887j s, 25 .—/' conUttuedtl 

*mnaiion of a question of Ihnitation.'^ Arfzt>- 
Plication unaer section 25 of Act IX oi’ 1SS7 to 

to be entertained 
except in cases in which a similar applicatio*t 

under section 622 of the Code of Civil Procedure 
vyould be a lowed. Such an applicatioVlill not 
he V. here the sole ground is whether the first 
Court was or was not right in its decision nr a 

^'M^OFFtaAfriOCin SaHAI 

BAt^K uluTEa ^ H 1 IIAL.AYA 

[XIII-68 

Sarman Lai. w. Khubak and others. j 

[XV.112 : 


• ) 


ACT IX OP 1837, s. S5. — (coutlnuid^) 


the pendency cf the suit the Subordinate Juds:e 
-^s,successor was not invested 


took 


(4). 


^^oUom^iywzlk sec. 2 c^^C.p!c 1 
of Acf£ P°f®" ddev s. 2 ^ 

nietttn a suh ?ried%Tctur^o?SmaT 

provisions of s. 2o|l 
fhf ^ ^ Procedure when the decree in 
tinassailed and so on the face of it a 

</. i Prasad 

CHANivip ff r o ^33^ dissented from. Ram 
l-HANDAR V. JaI RaM AND ANOTHER. 

[xii-ieo 

le contract of sale, no cause of action was d!' ! 
closed by the plaintiffs pleadings and 

[XVII-138 


(S). 


[xi -102 

tipon?he flee of The 
[XII-68 

s.8.-“^he plaintiff filed his suit as i Sman 


not invested 

W fdibmaii Cause Court powers. In consequence 
J^og^ made an order under 
j-eci.on 250! tne Code ot Civil Procedure trans- 
-T.ng a..i cases aoeve the vaiue ol Rs. ;^o then 
pending beiore the Subordinate judgeTn hT 
capacity as a bmah Cause Court to the Munsif 
had ® Munsif s Court cases. The Munsif 

nad Small Cause Court powers up to Rs. 50 The 
case was accordingly tried by the Munsif and 
the p^lamiiiif appealed, his appeal coming be- 
fore the same__Subc.-dir.ate Judge before whom 
the ..uit uas me.^ that, granted that the 
aX ^ -man Cause Court suit (which was not 
decided), wnether s. 25 of the Code of Civil Pro- 
cedure or s. 35 of the Provincial Small Cause 
vTm^ Act _(Act IX of 18S7) was applicable, it 
v.ouid remain throughout a Small Cause Coirt 
suit a_nd be suoject to the incidents of such 

InoSer.'^^’''’"'''' 

[XI-08 

Co«rt of Small 

Sees. 15 , No. (i)-;5). 

J S'e/e^’m/nalion of right lo 

The fact that a sfit for 

dlte-miTn^T® P proper decision on the 
aete.minatioii of a right to immoveable property. 

i =hi T c°r.sequently such a suit is cogniz- 

1 able by a Court of Small Causes. 7ai^D^i l 

i Mathura Das {W. A'. IS8S, p. i93)'^re<>‘rred to’ 
j Chkiddu V. Mesahib Jan. ^ ' ro^rrea to. 

I [XVI-169 

i The suit, out of 

I p this applmation tor revision under s. 622, 
Code, and under s. 23 of Act IX of 

I Rs^^T2noT‘®®”’,l''®®u the recovery of 

Si i U® allegations that a contract to 

^’ftween the parties ; that at that 
time defendent had agreed that the deed of sale • 
fhfTf ^ att^ested by her reversionary heirs’: 
that upon such draft, sale-deed being prepared- 
shereceiveo a sum ofRs. 100 as earnest rnTney,’ 

Re^ iTo ^®P‘®'9t“ftspaidRs. 13 for the stamp 
Ke. I to the scribe, and Rs. A-2-3 for cerfain 
repairs, upon the understanding that the defen- 
dant would get the sale-deel attested b7 her 
reversioners and registered. Held that the suit 
daSseT“t'TTrr^' theSmaH^Cause Courl and 
n!T ’ ^ IX of 1S87 do 

ANOTHER.^ Das and 

[VIII-i83 

coveiw’ of A suit for the re- 

anceT«iT?T tn°^ account of a «a22.^<72-aIlow- 

knoTn^® iyf'®A ®“''®t ‘i‘? Payment of fees 
^<3escribed in Art. i3 of sch 

in such 3 ^°’ ^ necessary 

render art. 13 aDoh- 
cable that the money should be payable ^‘^by 
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ACT IX OF 1887. seh. it, art. 

immd.) 

reason of an interest in impioveable property 
or in an hereditary office.” Gopi Singh and 
OTHERS BHAROSA SiNGH AND OTHERS. 

[XIV-113 

Sch. ii» arts. (15) and (16). Deter??ii7iation 
of right to im77iQveable profe?'ty.] 

See art. (ii). 

Sell, ii, art. 19.— Suit for declaratory decree?^ 
A suit by a Muhammadan to obtain a share in 
property distributable under the terms of a cer- 
tain endowment is a suit of the nature contem* 
plated by clause (18) of schedule ii of the Provin- 
cial Small Cause Courts Act (IX of 1887) and 
therefore not cognizable by a Court of Small 
Causes. Mihr Ali Shah v. Husen Tafaz- 

ZAL. 

[XII-69 

Soh. ii, art. {%0)r-‘Suit tmder s. 283, C. P, 
C.] Plaintiffs in this suit claimed certain move- 
able property or Rs. 80 its value, on the ground 
that it belonged to them and that the defendant 
had wrongfully attached it as the property of his 
judgment-debtor. An objection, preferred by the 
‘ iaintiff, to the Court executing the decree, had 

eeii disallowed. Held that the suit was 
brought with reference to s. 283. Civil Procedure 
Code, and was therefore not cognizable by a Court 
of Small Causes. Elliax v. Sita and others. 

[III-115 

Seh. ii, art. 29 (c) — Parttiership— Retired 
partner^ A suit by a retired partner, for money 
alleged to have been agreed to be paid to him 
by the continuing partners in consideration of 
his retirement is not excluded from the juris- 
diction of a Court of Small Causes, Fauji Lal 
V. Changa Mad. 

[XiriI-136 

Soil, ii, art. Zl—Suii for damages for evic- 
tion H'om la7tdi\ A suit to recover damages 
on account of the alleged wrongful eviction of 
the plaintiff from immoveable property is not a 
suit falling within clause 31 of sch. ii to Act 
No. IX of 1S87, though the profits of the property 
may be a measure of the damages claimed. 
Ktmjo Behary Singh v. Madhub CJijmdra 
Gkose {LL. R. 23 Calc.^ S84) followed, Prasadi 
Lal V. hiDAD Husen. 

[XVIII-10 

Sell, ii, art. 38^ & 41 — S7ut upo7i award i] 
The members of the family of a deceased Mu- 
hammadan entered upon a private arbitration 
resulting in an award under which it was pro- 
vided that the four sons of the deceased should 
contribute each an equal sum monthly towards 
the maintenance of certain female members of 
the family. The award also provided that the 
said sums were to be paid to one of the brothers 
(the plaintiff) to be distributed by him, and that 
in case of default the plaintiff should have a 
right to realize the amounts due from his 


ACT IX OP 1887,— sob. if, arts 38 & 41. 

( continued. ) 

brothers or their property. On default being 
made the plaintiff filed a suit in the Court of 
Small Causes for Ks. 67 As. 8 principal, and Rs. 

4 pies 9 interest, as arrears due to him for main- 
tenance paid under the award and obtained a 
decree for the principal sum, viz. Ks. 67-8, 
The defendant then applied to the High Court 
for revision under s. 25 of Act IX of 1887 mainly 
oil the plea of want of jurisdiction. Held that 
the suit in question was a suit cognizable by a 
Court of Small Causes, being a suit on an award, 
and was not a suit within the purview of either 
art. 38 or art. 41 of schedule ii of the Small 
Cause Courts Act. Masum Ali v. Mohsin Ali. 

[X-201 

ACT XII OF 1887 (Bengal Civil Courts.) 

s. 6 — Transfer of District and Sessions 
Judge-Jurisdiction.] On the 24th August, 18S1, 
one isT, District and Sessions Judge of Mirza- 
pur, was transferred to Benares. On the 27th 
August, 1S81, he was appointed to be also in 
charge of the Mirzapur Session Judgship. Held 
that he had no power to hear civil cases and 
appeals within the Mirzapur district. Sadho 
Ram V, Ajudhia Prasad and others. % 

[11-104 

s. \C.— Subordinate-Judge in temporary charge 
of District Court— J^irisdiction.] An applica- 
tion, for the execution of a decree made by a 
District Judge was presented to the Subordinate- 
Judge who was in charge of the District Judge’s 
Office under s. 8 of Act VI of 1871. The Subor- 
dinate-Judge granted the relief asked by the 
decree-holder, viz. delivery of certain immove- 
able property and arrest of the judgment-debtor. 
Held that the order passed by the Subordinate- - 
Judge was tillra vires but that as no appeal lay 
in the case to the High Court the appeal must be 
dismissed. Salimunnisa v. Dildar Hussain. 

[11-19 

S. 15, cl. (3.)— Vacatiofii] Held that the enter- 
taining and deciding upon a matter within the 
ordinary jurisdiction of the Court on a closed 
holiday is at the furthest an irregularity (which 
Ao^^xiotab initio vitiate the proceedings) the 
right to object to which may be waived by the 
conduct of the parties. Ram Dass Chakerbati 
V. The Official Liquidator of the Cotton 
GINNING Company, Limited, Cawnpore. 

[VII-34 

^.'Ifl.—MtmsiJSmall Cause Court suit A 
Munsif having certain Small Cause. Court powers 
went on leave, and his place was filled by an 
officiating Munsif who had not such powers. A 
plaint was presented to the officiating Munsif 
and registered by him as a plaint in a regular 
suit. Before the suit was decided the first 
Munsif returned and completed the trial of the 
suit as a Munsifs suit. In appeal the Subordi- 
nate Judge, holding that the suit was a Small 
Cause Court suit, returned the plaint to be 
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ACT XII OP iS 87 , s. V 7 .~(ci>?iUHu^dJ 
presentea rothe proper Court, vzs , to the 

t:--ar the .\Iuns;7 
tne trial of the suit as a 
j'i!o under the circumstances. 

t..e cruer ot the superior Court havln" b<“co’ne 
t?,«try it aa a Smtii Carif 

[SIV-12S ’ 

Judge and :Mu}isif \ f^ei4 that = 
object ot ss, 19 and 20 of the Bei-eal Ov: ■ 
Courts rtct. 1S71, was to create in the^bi^tric* 

aud aluasif concm-' i 

r. . jUribdicao:i up to Ks. i,ooo. Where a '<nh i 

f ? ? ^ ii'-d field that tne isubordiaate ‘ 

Juuge had not acted without mrisdictior : 

Lal V. Mazhar Husain. ; 

[V-l ;■ 

.. 9’' A?®' 2 l.—yaiu 3 of suit— Suit for \ 

redsmfiiton-{.4ctVf of iB-jiS AXedof mmt 
’ ^“^-SforRs 4 co“ i 

the puKiiaser ouhe share of 5 , brou<yht a ■ 
possession of one third of ’the i 
hsr? property against the niortgagees, who ’ 

had purchoasea the shares of P and z! zte otblt * 

pi s. 20 Ot Act I Ot i8;i, that the “sub'ect matter 
mdispmejin su tsofthis idnd was the amounl 
vrMrh debt and the mortgagee’s rights 

paid off; th?t fromite 
terms ot tne plaint it was obvious that in the 
present case the subject matter in d!^pa4 was 

mo’rt^a'^e’'sum *nf p"® original 

mortgage sum of Rs. 4,000, and that it wac; 

thererore beyond the limits of the Munsifs 

It is a rule of construc- 

thTn<T^^lL K taxation every 

hinp must be Sirictly construed in favor of the 
subject, in questions of jurisdiction the or; 

sumption IS in favor of giving inrisd-‘^o- to^tht 
highest Court. Am^.natBegam Bhajan 
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ACT XII OF iSS 7 ss 18 6c 
ttnuea.j 

recemption of cert*;.', ’and sued to redeem the 
tit “• ---® . S'ld vendor of 

thevtht ^^=-•--“^1.1:. Hdd that 
-t^t r pa "-nr of the suit was 

of the “■>- ti’e ttmouni 

Atma Singh v. 

[III-47 


.< 0 - 


-(Act 


tuarvm^-'ot V® a t'im usuiruc- 

Deer broken in conse- 
t;” purchased the 

r.j5.nt ^ev..ia: ci s.re mortgaidors, of 

mortpgors sued in the Jlmisms Court to re-ot? 

ntopgaged proper^ affetiV:' 

f-t .he m-j. .gage had been redeemed '^'be 

'.as u..ae. j<s. o.ooo. ine mortgagee set ur- =s a 
deleace to such suit that a bond S.der v. hich a 
ft” i.ooo, was due, had be»n 

'^:''^i-Sa,ge. ana that until such sum 
had been satisned the piaiotiS' could not recover 
field, on the question 

oi the subject matter ol the suit was the value 
of die mortgagee's right pta the olaintiff s sha“e 
and as the value of i.;-;'! rig.i: did not exceed it’ 
f even if i: were hiid that the moS=?ed 
property was lurtiier incumbered with 'such 

suit was cogmzable in the .Munsifs 
N.lwi,3 j^N. " ^°‘‘o'ved, Bahadur 

[1-85 


[VI -146 

( 2 ) 

Zi?L ^ f°- redemptio.^iu 

vLTh ?!Jeged to htR^gll 

Tim dtVlfShX satisfaed from the usufruct. 

mon-a“‘4 --f h® ,1^®’'® *'^‘5 been no 

S' Ita 


(31 


[vii-aea 

Xhe purchaser of the equity of j 


34 


instituted in tbe Court oi a Munsif by a member 
family to have her share of 
nintmfff’ property partitioned, the value of the 
f he less than Rs. 

I’° ^he whole famiiv property 

exceeded Rs. 1,000. The lovrer 
Court decreed partition not only 
tin s snare, but also of the shares of ti:e deibn- 
dants infer se though such partition wa« ro^ 
asipdior. iZh/Zthat the subject matter in dit” 
the meaning of section 
20 ot the Be.nga! Civil Courts Act ilTofiSriUva; 
hesnare which the plaintiff asked to have par! 
tiDoned ; mat it was iffimr.teria! that that share 
was at^the date of the suit a' portion of famtl? 

*'? tK ’ vf' exceeded Rs. i ooo in value ; 
and thai the .\iunsit therefore had Turisdictioa 
to hear die suit. Vydinatlia v. Subratnanaya 
(/. L. R % Mad., 23s; ; Kirty Churn Mitter 

%dlTd> ^•' 2 C-4/4., 737); 
Shetk/i Knurshed Httssain u. Nabee Fatima if 

L. ^.-.iUtc. ssi) and Ram Chandra Xarlin 
V. Aaratn MaAadev (/. L. R., ii Bom., zi 6 \ 
dis mgumhed. Held also that the lower aol 
peilace Court had no jurisdiction to partition 
as amongst the defendants the residue of the 
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ACT XII 051887, sa. 19 & 21.~fcoH- 

iinued.) ‘ 

after the part^,tioning off of the 
plaintiffs share. Hikmat Ali v. Waliuknissa 

and others, 

[X-128 

( 6 )- 


A ' "7777 •S'/t!// for cmicellation of 

bond^{A€t VI of 1871.)] The value of the sub- 
.lect matter ot a suit for the cancellation of a 
pond IS to be determined with reference only to 
tne principal amount, and not that amount to- 
gether with the interest payable thereon when 
is instituted. Gulab Rai v. Mangli 

[III-216 

ca7icellatio7i of lease 

mid demolition of build mg~-( Act VI of 
Certain co-sharers of a joint village sued to have 
a lease of certain land which the other co- 
sharers had granted, set aside and to have the 
buildings erected on such land by the lessees 
demolished, on the ground that the lease had 
been granted without their consent. B sued 
/v claiming inter alia possession of certain land 
and to have certain buildings erected thereon 
by the defendants demolished. Held, with re- 
lerence to the abovementioned suits, that in 
estimating their value for the purposes of the 
^e^gal Civil Courts Act the value of the buildinas 
should not be taken into account. Bindeshari 

AND ANOTHER V, NanDA. 

[11-44 


( 8 )- 


-x/ / aside deed of 

gtft-^{AZt VI of A Hindu widow exe- 

cuted a deed of gift of her deceased husband’s 
entire immoveable property. One of the next 
reversioners sued the donee, in the Munsiffs 
Court to set aside the deed of gift, so far as a 
portion of such property was concerned. The 
portion of the property in suit did not exceed 
Rs. 1,000 but the whole property comprised in 
the deed of gift did. Held that the Munsiff 
was competent to hear the suit. Bhupz/. Nawal. 

[11-130 

p ),-- — — — To set aside adoption.'] 

The value for the purposes of jurisdiction of a 
suit to set aside an adoption is not the value 
of the property which may possibly change 
hands if the adoption be set aside, but the value 
put upon his plaint by the plaintiff. Sheo 
Devi Ram and another v. Tddshi Ram and 

OTHERS, 


.m 


[XIII-147 

■To eject a tenant I\ Held 


that the valuation of a suit to eject a tenant at 
fixed rates for the purposes ot the jurisdiction 
IS the value of the subject matter of the suit, /, e 
of the tenant right not of the land itself nor of 
merely one year’s rent. Ramraj Tewari v. 
Girnandan Bhagat and others. 

lXII-240 


ACT xil OP 1887, ss. 19 & 21.-(copt. 

^ T~r r~7. tmdep-s. 285, C.P 

C. (Act i87i.;j This was a suit for a 

declaration of the plaintiff’s ownership of a cer 
tain bond, attached by the defendant in execu- 
tion of a decree against a third person and to 
obtain Its release from the attachment The 
bond was for Rs. 2,300, but the defendant’s 
decree was for Rs. 647. Held that the bond 
being m the possession of the plaintiff and the 
interest of the plaintiff being only to protect it 
trom sale, the “subject matter” of the suit 
was Rs. 647 and the suit was therefore cogniz- 
able by the Munsiff. Lachmi Narain v. Gulab 
Chand and another. 

[IV-1I4 

{ 12 )— ; ^ yj- 

Of 157 1. j] In a suit to have it declared that 

certain property valued at Rs. 400 was liable to 
sale in execution of the plaintiffs decree for 
Rs. \,^Qo,—keld that in this case the value of 
tne property determined the jurisdiction, that it 
w’asirnmaterial that the amount of the decree 
was higher than the limit of the Munsifs Juris- 
diction, and that the case was therefore triable 
by the Munsif. Guhari Lai v. Jadaun Raid 
L. R., 2 All., 799; distinguished. Durga Pra- 
sad V. Rachla Kuar and others. 

[VI-328 

(23). 


^ — .] When 

in a suit under s. 283 of Act No, XIV of 18S2, the 
claimant objector makes the judgment-debtor or 
his representative a party as defendant to the 
suit, the property attached must be regarded as 
the subject matter of the suit, and the value 
of the suit, within the meaning of ss. 19 and 21 
of Act No. XII of 1887, must be the value of the 
property attached, whether such value exceeds - 
or is less than the amount which is sought to 
be realised by the sale of the property in exe- 
cution of the decree. Dwarka Das t/, Kame- 
SHAR Prasad and another. 

[XV-S 

of suit— Appeal as to costs 

onlj'iActVI of 1871).] Held that an appeal from 
the decree of a Subordinate fudge, which would 
ordinarily have lain to the High Court, does not 
become cognizable by the District Judge because 
the appeal relates merely to the question of 
costs. Hemanchal Singh v, H. Maxwell and 
others. 


[III-134 
{Act 


Vj 0/ 1871.) In a suit to recover property valued 
at more than Rs. 5,000 plaintiff obtained a decree 
for costs which amounted to Rs, 1,197. Execution 
having been ordered by the Subordinate Judge 
for the amount of costs, the judgment-debtor 
appealed to the Judge of the district. The Court 
following the Full Bench decision reported at 
page loS of the High Court’s Reports for 187" 
observed that the Judge had no jurisdictiom^A. 
entertain an appeal, Phula Kuar 7 A Shib Dal. 

[II-2 



xviKSl Oi* 


CASKii, 




ACT XII OP 1 SS 7 ; ss. 10 21 —^.-on- 

I r^dgme:it-debEors appea:A 

EG .,'.e rtiga Court lor toe order ot a Subordinate 
JuQge conarraing a sale in execution ra' a decree. 

rilgn Court uisirussed the appeal and avrard- 
ea 144 as costs to the decree-holder. The 
oecree-nolaer applied for executiuii oi this decree 
.c-r costs which was allou'ed. 'i‘he iuu'-urie-t- 
debtor appealed to the District fudge vrho re- 
versed the order. //,A/ by the High Court in 
appeal t..at an appeai irom the Subordinate 
.Oages order !ay to the HvhCr.urtnnc not to the 
District Judge as ;u:-..id;..t:, u c-.>verned bv ' 
the vajue oi the subject matter In dispute in the 
appeal in which tne order for costs was made and 
Tu HI costs for which execution was 
taken out. Ram Das v, L.ala Ram and another. 


(2 7 )- 


[III -38 1 

/ ' 17/ ^ 't p7offs 

^ct Pj <3/1871).] In execution of a decree the 
ouporainate Judge made an order resp'='^^i”'r 
the amount of mesne profits made parLb'e b? 
the decree, the amount being in dispute," and 
disputed amount exceeding Rs. 5,000. Hehi 
that an appeal from the order would He to 
theDistrict Judge and not to the High Court. 

^C)S)ioIlowed. J^am 
Kirpid wRup Kuar, (/. L. R., 3 All.. 633) dis- 
taiguished. Ram Rirpal v. Rc'p Kcar. 

[VI-2Se 


OJ' 1887. ss. 19 & 21.— ^c-cA-- 

upon speddc property. W here nionev is cue 

?. s tbcun _ Egiii.-ist ius 

V.A-' ‘ De attacuca and sold in 

i J Cc.ot Ui-.CCT s. 266<,i the c;,de oi' 
Ca.i 1 .itrccure. nt.att ti not necca.->r.rv 'Ha* *i e 
, exact amount due to the nrt-.ch'V^- Anb 
should oe as.-rtai-.ed ar.-it Ad 

saie. .Madho Ij.-,< r. H.v;;i Pax.^h. 

. [XIV-84 

Slid — Value eissi^u^-'d 

\ .'--saicnsn. v.-hether with referl 

■ tj ;.he :m.:nre ct tiie suit or with refere-cp 
to ; A “-e ciaiin, sre matters 

h. ^ statements CGiitained iii 

■j . * . Ca jse, Tne valuation oi the 

, cHim as preferred by the plaintiff, and not as 

flHH? v.-cu.d govern the 


(ly)- 


P dius foii7id hy Coii^t.i F’or tne pm pose »>f 
determining the proper appenate Ovart in a Civil 
ouit^ the ’* value ot tne siiDiect matter of 
suit must be taken to be ihe value assigned bv 
' r ^ plaint and not the value as 

lound by the Court, unless it appears that 
either purposely or through gross negligence 
the true value ot the suit has been altoi^ther 
mis-represeiited in the plaint, Mahabir Singh 

AND ANOTHER Z\ BeHARI LaL AND OTHERS. 

[XI-i 07 


- •] '2'he 

pecuniary jurisdiction of a Civil Court on it« 
original or appellate side is. ordinarily speakin^r 
pverned by the value stated by the plafiUiTin 
his plaint, and if a suit, havsnj^ regard to ^he 
valuation in the plaint, is within the iurisdirfion 
such jurisdiction is not ousted by" the Court 
nndmg that a decree for a sum exceeding the i 
limit of its pecuniary jurisdiction should be ; 
given to the plaintiii'. There is nothing in Act i 
K'o* XII of 1SS7, to confine the sum fi>r which ■ 
a Civil Court may pass a decree to the limit of ; 
Its jurisdiction to entertain a suit. Mahabir ! 
6/^ V. Beharl Lai (LL. R,, 13 All., 320! ; 
reierred to. purchaser of immoveable pro- 
perty from a judgment-debtor is not a represen- 
tative of the judgment-debtor within the mean- 
ing oi s. 244 of the Code of Civil Procedure 
Where the decree against the judgment-debtor 
IS' a- simple money decree and creates no charge 


Har INiarain Singh. 

[VIII-21S 

i s. 21 ---Appeal heard I y Dislricl 
o:it junsdictior~( Act VI of 1871 /' 
a Sint in tne :DUDordinate Judge s Court and valu- 
ed it at cerrainsum. His smtbewo- d-nrssed 
.enp-, txthe District Judge. XiTe Judse'ujl 
bT ■'* 5 decree; then he prelerred 

.appeal .0 tne High Court and urged that the 
subject matter of the suit being over r 000 
appeal _iay to the High Court and not to the 
1 pi:>trict j iiage. Held tnat all the proceedings 
betore District Judge must be quashed, but that 
the appellant having hims-Af gone to the District 

'HV ‘“5 XlHAL 

. CHand V, Ldey Ram. 

! LVI-i 08 

rrlV.^: (l)--^r<r}:sfer—'A\' H/o/iSril 

Tne Distnc. judge a;'-.-.- an anpeai ad- 

,^tun.ed aie case in order to take further ev'derce 
buDi.ec,uent.;y, he transfered the case to the Sub- 
ordinate Juage lor disposal. ^ Held that under s. 
-6 ei Act \ I Oi iSyi the District Judse was com- 
petent to transier thecasee^^en at so late a statre 
bADHO Ram and another, -zu Umda Begam "" 

[III-220 

<2). s, 22 {B).— Tra?fsfer—Re7ii suils.l 

bT’fil VTT ‘SS 7 , makes ss. 206; 

20S ot Act XII of i&Si applicable to aopeals in 
suits within s. 93 of Act Xll of iSSi\ when 
such appeals have been transferred under s. 22 
oi ir\ct Alf of 1887 by a District [udge and are 
being heard by such Subordinate Judge. Babu 
X AND AN Prasad zf. Changur. 


(3). 


[XIV -113 
-fAcl VI 


of iSjv}]. A Subordinate Judge to whom an 
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ACT XII OX 1887, s. 22 (S),-fcontm7ied.J ] 
appeal is transferred under the Bengal Civil Court ! 
Act (VI of 1871} has not the power to dispose of it 
ID the manner provided by 206, 207, 208 of 
the N.-W. P. Rent Act. 1881 ; the District Judge 
alone has the power to dispose of appeal in that 
manner. Ram Parskad v. Rai Kishan, (A L* 
R.y 6 AIL^ 36) followed. Lodhi Singh v, Ishri 
Singh, 

[IV .80 

S. 24 — Subject to the rules ’^Judge^''\ The 
words in s. 24 of the Bengal Civil Court Acts 
(Xn of 18S7) “subject to the rules applicable 
to like proceedings when disposed of by the 
District Judge,” include the rules relating to 
appeals. Therefore orders passed under that 
section by a Subordinate Judge in proceedings 
under the Bengal Minor’s Act (XL of 1858) 
transferred to him under s. 23 (2j {b) of the for- 
mer Act, are appealable to the High Court and 
not to the Court of the District Judge. Sohna 
V, Xhalak Singh and another. 

[XI -1 

{!)• S. W-^Muhammedan Law — Missbtg per- 
son (Act VI of 1871 j]. The rule contained in s. 
108 of Act I ot 1S72 governs the case of a Muham- 
madan who has been missing for more than seven 
years when the question of his death arises in 
cases to which under the provisions of s. 24 of 
Act Vi of 1871, the Muhammadan Law is appli- 
cable. Mazhar Ali and others 7/, Budh 
Singh and another, 

[IV -383 

( 2 ) . Gift-{Act VI of 187 1 .] 

Held that s. 24 of Act VI of 1S71 did not make it 
obligatory to apply the strict Muhammadan Law 
as to gifts in transaction of modern times. 
Hafiza Bibi V, Sahibunnissa BI3I. 

[VII -22 

(3) . •Pre-emptwn^{Act VI of 

1871).] Held that in a case of pre-emption, 
where the pre-emptor and vendor ate Miiham' 
madans and the vendee a non-Muhammadan, the 
Muhamadan Law is to be applied to the matter, 
in advertance to the terms of s. 24 of Act VI of 
1871. Sheikh Kudratullak v, Mahini Mohan 
Shdha (Sf B, L. i?., 134) dissented from. Gobind 
DaYAL V. iNAYATULLAH. BrIJ MoHAN LaL V, 
Abdul Husain Khan. 

[V -228 

(Ij Hativf, law— Test of religion— 

{Act VI ofiS'ji)}, To entitle a person to have 
the Hindu or Muhammadan law applied to him 
under the first paragraph of s. 24 of Act VI of 
1871, he must be an orthodox believer in the 
Hindu or Muhammadan religion. The mere, 
circumstances that he calls himself or is called 
by others a Hindu or Mahomedan as the case 
may be is not enough. His only claim to have 
a special kind of law applied to him is that he 
follows and observes a particular religion that 
ofitseif creates bis law for him. If be fails to 


ACT XII OX 1887, s. S7.—(contiMuedf 
establish his religion, his previlege to the appli- 
cation of its larv fails also, and he must be rele- 
gated to that class of persons whose cases have 
to be dealt with under the latter paragraph of 
s. 24 of Act VI of 1871 according to justice, 
equity, and good conscience. Raj Bahadur and 
Others v, Bishen Dayal. 

Buddhi Bibi v, Babu Ram and others, 

[XI-85 

(5) Rnie contained in s.io of Act IV of 

1882. {Act VI of 1871).] Held that the rule 
contained in s. 10 of Act IV of 1SS2 was not bind- 
ing upon the Court in a case in which the ques- 
tion was one of succession or inheritance to be 
governed by s. 24 of the Bengal Civil Courts 
Act. Bhairon Misr and otheks v, Permeshri 
Dayal and others. 

CV-136 

Miscellaneous .— Subordinate fudge 
overruling the decision of another,] Where 
there are two Subordinate Judges, in the Same 
place, one of such Judges is not competent to 
overrule the decision of the other. The Court 
is one, though there are separate officers. Deo 
Kishenv. JBansi (LL, R., SAIL, 172J, distin- 
guished. Kharag Prasad Bhagat and an- 
other V. Dardhari Rai and others. 

[XII -25 

SuRAj Din v, Chatar. 

[ 1-65 

Ram Kirpal v, Rup Kuarx. 

[VI.286 

ACT V OF 1688 (Inventions and 

Designs). 

s. 4— ‘Invention— Improvement.] Held that 
the putting together of materials previously 
known so as to produce an article wdiich, though 
it might be in some respects superior, was prac- 
tically very similar to several other articles of 
i the same kind previously in use, and where the 
[ combinatton of such materials did not involve 
, the exercise of any special inventive power 
^ would not be sufficient to sustain a patent for 
such an article. The Elgin Mills Company 
V, The Muir Mills Company. 

[XV-llS 

(2). s. W,—Pariiculars of breaches— {Act 
XV of 1859).] A suit for the infringement of 
certain inventions, instead of being instituted 
in the Court having, by virtue of s. 22 of Act 
XV of 1859, jurisdiction to entertain it, was 
instituted in a Court subordinate to such Court 
not having such jurisdiction. The Court having 
jurisdiction to entertain such suit, at the joint 
request of the parties, transferred it for trial to 
itself under s. 25 of the Civil Procedure Code, 
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and tried it. The did not. as required 

by s. 34 of Act XV of :d5r,. d:=.:-.-L;r with his plaint 
particulars cf the breach.es complained of in the 
suit. In his p;a::::, a:ter ucscribihg hisi;:ven:iunSs 
he alleged * go. :era!ly that the defendant had 
made and U5''^c ineiri at a certain place without 
his license, /-/e/d that, inasmuch as the parties 
bad assented to the transfer of the suit, and its 
transfer brought it into the right Court, the 
fact that the suit had been originally instituted 
in the wrong Court did not render the transfer 
illegal, and the Court having i?jrisdiction had 
properly tried the suit. I/e/d also that, as 
required by s. 34. Act XV of 1S59, the plaintiff 
should have delivered with his plaint particulars 
of the breaches complained of, that the general 
allegation as to infringement contained in the 
plaint did not amount to such particulars ; and 
that under these circumstances the plaintiff 
came into Court with a case which could not 
be tried. Peiman v. Bull. 

[ 11-62 


S. BG-^Invsntion-^Improvem&nt^ 

See s. 4 

ACT VII OF 1389 (Succession Oartificate.) 

ss. 1 ^%^--RetrQSpedivB effect ’-Ai>piicabiiiiy 
cfs. 4 io suits nnd^rs. 88 of Act IV of 1SS2.J 
5 . 4 of Act No Vi! of 1889 made no change in 
the’ substantive law, but enacted merely a rule 
of procedure, inasmuch, therefore, as ** no one 
has a vested right in any particular form of 
procedure,’* the above-mentioned section is ap- 
plicable M suits instituted before the coming 
into force of Act No. Vil of 1889. Ganga Sakai 
V. Kiskau Sakai (/. A R. 6 Alt., 262) followed. 
Tkd Republic of Costa Rica v. E danger {L. R. 
3 Ck., D, 69) ; IVa/ner v. Murdoch {£. R., 4 Ck. 
/). 752 ; and W right v. HaU (6 H and iV. 227) 
referred to. S. 4 of Act Ntu VU of 1889 applies 
to suits for sale under s. 88 of the Transfer of 
Property Act, I SS2. Ammannav. Gurumurthi 
(/. L. R,y 16 Mad f 64) distinguished. Kafichau 
Modi V, Baijnath Shtgh (/.Z.f?., 19 Calc , 336} 
dissented fn.’m. Fatih Chand and others 
Muhammad Bakhsh and others. 

[XIV-74 

( 1 ) . s. 4 — Res judicata,] The principle of 
res judicata has no effect upon the provisions 
of s. 4 of Act Vn of 18S9. It imposes a duty 
on the Court which the Court is bound to per- 
form, no matter what the proceedings between 
the parties, or any agreement between the 
parties may be. But the Court instead of dis- 
missing an application for execution should give 
reasonable time to the applicants to perfect their 
title by the production of one or other of the 
documents sp’eciSed in s. 4 of Act Vil of 1S89. 
Behari Lal and another Majid Ali. 

[XVII-29 

(2) . Institution of suit without cer- 

lifmte—^iAct XXVII of iS&},] It is not an im- 


[ ACT VII OF continued,) 

j peratwe condition precedent to the institution 
I of a suit by the legal representative of a de- 
s ceased person for a debt due to his estate that 
I such legal representative should first obtain a 
; certificate u:'....cr Act XXVH of 1S60. LaCHMIN 
I V, Ganga Prasad and another. 

[11-122 

(3) -^Failure to obtain certificate mith^ 

in time given by Court. (Act XXVII of 
i860]. The plaintiifs in this suit sued the defen* 
dants on a bond, claiming as the heirs of rhe 
deceased obligee. The defendants, denied that 
the plaintiffs were the heirs of the deceased 
obligee, and contended that they should have 
obtained a certificate under Act XXVll of 1S60, 
before suing. There being good reason to 
doubt the validity of the title of the plaintiffs, the 
lower appellate Court postponed the decision 
oi the case for a certain time in order to give 
the plaintiffs an opportunity of obtaining such 
certificate. The pla:i:t:ffs failing to avail them- 
selves of this -.ppc:-:::::::}', the lower appellate 
Court dismissed' the case. The High Court on 
second appeal, refused to disturb the lower 
appellate Court’s decision. Batasi and an- 
other V, Mohesh and others. 

[in-133 

(4) •AppUcaiiofi for execution of decree 

f without certificate, (Act XXVII of i86o.yJ lield^ 

I ioVLO'Miwg LacMnin v. Ganga Pershad (VV^ N, 

1882, p, 122), that the possession of a certi- 
ficate under Act XXVii cf :St:o is not “an 
imperative condition precedent to the insti* 
tution of execution proceedings the re- 
presentative of a deceased decree -holder but 
that in each case the Court should consider 
whether the objections to execution are vex* 
atiously raised, or they are bond fide objections 
on the part of the judgment-debtor to the title 
of the person seeking to execute the decree. 
Hoti Lal v, Hardeo, and another. 

[ 11-191 

; (5) — ^ — ,-] Though 

: under certain circumstances a Court may be 
> prohibited by A.ct No. Vil of 18S9, from grant- 
ing execution of a decree unless a certificate 
: of succession as provided by the Act is pro- 
. duced before it ; it dees not therefore follow that 
! under such circumstances an application for 
I execution is a bad application because it is un* 

I accompanied by a certificate. Brojo Nath 
j Surma v. Isswar CImnder Du ft (E L, R ^ 19 
Calc, 4S2) followed. Mangal Khan and 
: OTHERS V, Salim Ullah Khan and others. 

I [XIII-i97 

m ] In 

cases where a certificate of succession is re- 
quired before execution of a decree can be taken 
out, ail that is necessary is the certificate should 
be produced before an order for execution can 
be made. It is not necessary that the certificate 
should be produced along with the application 
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for execution. Brojo Naih Surma v, Isswar 
Ckurdra Dutt fl, L. A?., 1^9 Calc^ 4S2J and 
Mangal Khan Salim Ullah fJV, N. 1^93, 
p. jgyJ referred to. Kalian Singh v. Ram 
Char AN. 

[XV-148 

(1| s. h.—Junsdictlo7t—(Act XXVII of 
1860J.] The petitioners applied to the district 
Court at Agra, for a certificate under Act XXVII 
of 1S60, in respect of certain money due to their 
deceased father, some of which were at Agra 
and some at Allahabad, The district Court 
granted them a certificate limited to the money 
of the deceased at Agra, Held that the Court 
should have granted a certificate in respect of 
the whole of the property of their deceased 
father that might be found in the N.-W. Pro- 
vinces. The certificate should be recalled and 
a fresh one granted. Petition of Tribeni 
Sahai and another. 

[11-69 

(2) (Act XXVII of 

i86oj,] The application out of which this peti- 
tion for revision has arisen was made to the Sub- 
ordinate Judge of Agra, under s. 3 of Act XXVII 
of i860. The Subordinate Judge refused it for 
want of jurisdiction inasmuch as the deceased 
ht-d not “ ordinarily resided within the district 
of the Agra Court, though some of the property 
lei* by the deceased was within the district. The 
deceased resided within the territory of the Raja 
of Bharatpore. The certificate under s. 3 of 
Act XXVII of i86oj may be given either by the 
district Court within whose jurisdiction the de- 
ceased ordHiarily resided, or if at the time of his 
death he had no fixed place of residence then 
by the Court within vvhose jurisdiction any part 
of the property is situate. Held that as the 
place where deceased resided was within the 
jurisdiction of no Court the alternative clause 
would apply and the Agra Court had jurisdiction 
to grant the certificate. Sri Goswami Gopal 
Lalji Sri Goswami J aided Lalji and an- 
other. 

[V-39 

BS- 6 and 7 ’—Grant of certificate to minor I\ 
Held that a certificate^ of succession may be 
granted under Act Vfl of 1889 to a minor 
through his next friend. Kali Koomar Chatter^ 
jee V. Taju Prosumio Mooherjee (5 C,L. R. 517) 
referred to. Ram Kuar and another v, Sar- 
DAR Singh* 

[xviii-e4 

(I). S- 7 Joint cmdificate to servant clai- 
manis^ {Act XX VH of 1S60).] A certificate 
under Act XXVil of i860 should not be grant- 
ed to several persons jointly, but, where there 
are several claimants to the certificate, the dis- 
trict Court should determine which of such 
persons has the best title to the certificate, and 
grant the same accordingly. Mad an Mohan 
V, Ram Dial, and another, 

[11*216 


ACT VII OF 1889, BS. B Sn 7 - f continued f 

^2). Separate cetiificates to several 

heirs.] Under Act VH of 1889 a separate certi- 
ficate cannot be applied for and granted to 
each and every heir to a fractional share in the 
estate of a deceased person so as to qualify 
him to separately recover his share from the 
creditor or creditors of the deceased, Shamsh- 
UNNISSA V. WaJID ALI. 

[X*91 

(3). .] A Dis- 

trict Court acting under section 7 of Act No* 
Vil of 18S9 must, if there are several applicantst 
elect to which, if any, a certificate should be 
granted. It is not competent to such Court to 
grant separate certificates to different persons 
lor partial collection of the debts in respect of 
which a certificate is sought. Shitab Dei v, 
Debi Prasad. 

[XIII-l9i 

(1) s. B. — CeAificate for p07ii on of debt.] 
There is nothing in the Succession Certificate Act, 
18S9, to preclude a judge from granting a certi- 
ficate for partial collection of the debts of a 
deceased person, security being furnished by 
the applicant to a proportionate amount. In 
THE matter of THE PETITION OF GHANSHAM 
Das and another. 

[XII 1-84 

^2)—^ ] A Court 

may legally grant to an applicant under Act No. 
Vil of 1889, a certificate for the collection of a 
specified debt or specified debts of a deceased 
person. The Court is not bound to grant a certi- 
ficate only for the collection of the whole of the 
debts of the deceased. In the matter of the 

PETITION OF InDARMAN. 

[XV-152 

(3.) .] A cer- 

tificate for collection of debts under Act No. VI! 
of 1S89 may be given for the collection of any one 
or more separate debts of the deceased ; but not 
for the collection of part only of a debt. Where, 
however, a portion of a debt in respect of which 
a certificate is sought has been paid off it is 
not necessary for the applicant to pay duty on 
more than the unsatisfied portion of the debt, 
Muhammad Ali Khan v, Puttan Begam and 

OTHERS. 

[XVI-198 

s, 9 .^ Conditional grant of certificate— Seen- 
rity — Alienation — {Act XXVII of i860.)] € L 
applied for a certificate under Act XXVII of 
i860 in respect of the debts due to the estate of 
his deceased brother 5 A amounting to 
Rs. 1,000. P P the son of the deceased’s ne- 
phew objected to the grant of the certificate on 
the ground that the deceased and the applicant 
had not been on good terms, that before his 
death the deceased had made a verbal gift of 
ail his property to the objector, and that it was 
probable that the objector would bring a suit in 
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XOT ¥II OF 1839, s. 9~fcofiiiunsa\y 
tlie Civil Court The district Court made an 
order granting the applicant the certiiicate 
but at the same time req-ri’'ir.g him to depo- ' 
sii Rs. 2,oco^ as scc-miry ur.uTr section 5' of ; 
Act XXVil of iS 5 o nrd i bird uimself not to ' 
alienate any of the landed or other property of | 
the deceased until the case in the Civil Court j 
was settled, and the objector to bring the suit , 
within one year. The objector appealed to the 1 
High Court. The Court observed that the 
order of the lower Court in respect of tlie 
security ^being given not to alienate landed 
estate of the deceased person and binding a 
certain person to bring some suit within a 
year were nor orders that could be made under 
Act XXVil of 1S60. Padam Prasad zf. Chotey 
Lal. 

[1-157 

s. \Q.—CeHlficate for portwji of dehi?^ 


See s. 8, No. (i), (2) and (3}. 

( 1 .) s. 16 . ~ Effect of certincate. {Act XXVII 
of iSooj.] A Judgment-debtor sued for a de- 
claration that the son of the deceased decree- 
holder, to whom a certificate had been granted 
under Act XXVH of i860 in respect of the debts 
due to his father s estate, w'as not competent to 
apply for execution of the decree, as, being 
illegitimate, he was not the legal representative 
of rhe deceased decreeTiolden Held that the 
sui' was not maintainable, the certificate under 
Act XXVil of 1S60 being, under s. 4 of the Act, 
conclusive of the defendant’s representative 
character, and a full indemnity to ' all persons 
^aymg their debts to him. Gaura v. Gaya 

[11-88 

(2,) XXVH 

^?/iS6o).] Held that the elTect of a certificate, 
under Act XXVH of 1S60, is to entitle the person 
so obtaining the certificate to the right of collect- 
ing debts and to give full receipts to the debtors 
of the deceased. Such right is purely personal 
and can not be subjected to the law of inherit- 
ance. Bannsi and others V. Tika and 

OTHERS. 

[VII -248 

(I.) s. IB,— Afipeal— ‘Person entitled to— (Act 
XXVH of i860).] Held that a persen w^ho did 
not appear in the Court of the District Judge to 
oppose an application for the grant of a certi- 
ficate under Act XXVH of 1S60 w’as not in a 
position to contest the order of the district 
Court, in the character of an appellant. Ta» 
PESHEA KUARI V. AjUDHIA KuARI. 

, [ 1-162 

(2.) — Grant &f certificate by High Com! 

— {Act XXVil of 1S60).] Held that the High 
Court may grant a certificate for the collection 
of debts due to a deceased person in supersession 
of a certificate granted by the District Judge 
and this the High Court can do both on appeal 


ACT VII OF ISSO, s. 19 . — f continued ) 
irom the order of the District Judge or on peti- 


tion. Gangia V. Rangi Singh, 




[VII-9 


— A/peai— Order refusing Co-rtificafe 
— {Act XXV// of Held livdi a;: arjpeal 

does not lie from, an order refusing to a 

certificate for tl:e collectio.n nf del.Ts *"uuder 
s. 6 of Act XXVH of 1S60. Gulraj and an- 
other V, Dharap Nath. 

[III-248 


( 4 .)- 
{Act XXVil 


-Appeal — Order requifing secitrity 
of iS6o,)j A certificate for t’Ee 
collection of debts w’as granted the District 
JudgetoA", wite of the deceased,’ on condition 
of her giving security to R. daughter of the 
deceased. Held that no appeal lay from such 
order to the High Court under s. 6 of Act XXVH 
of 1S60. The iresh certificate contemplated by 
s. 6 means a certificate to a person otner than 
the person to w'hom the first certificate was 
grairted. Naurangi Kunwar v, Raghubansi 
Kunwar, 

[VII-20 


(5.)- 


— : .jAri 

order on an application ter a certificate ot suc- 
cession requiiing^ security as a ccnditioii prece- 
dent to the granting of the certificate is not aii 
order “ gran ‘ir.r. r i-fiising, or revoking a certi- 
ficate” a..d. ’ c: bt:-; g such, no appeal will be 
against it. F:-; -c .t an: and another v. Manni 
Lal and another. 

" [XI-45 


01)- 


-.1 An 


I 


order on an application fora certifiate of “suc- 
cession under Act VII c f 1889. "I® the effect that 
a certificate will be given to the appellants on 
their furnishing security to the amount of Rs. 
20,000, is not an order “granting, refusing, or 
revoking a certificate” within the meaning of 
s 19 of the above mentioned Act, but mex’ely an 
interlocutory order. Held that no appeal will 
lie from such order as aforesaid, Bhagwani 
AND ANOTHER C'. 1 \IaNNI LaL AND ANOTHER. 

[x-iaa 


( 7 .)^ 


-As to 


costs,] In cases under the succession certificate 
Act where an appeal is prohibited by s. 19 no 
appeal will lie as to costs alone. Ram Ghulam 
V, Sms Din. 

[XII -35 

ACT xni OF 1888 (OantoEmeEts). 

(1). s. %— Breach of cantonment rule— 
{Act XXII of 1864).] The accused was con- 
victed of offences (i) under s. iSS, for disobe- 
dience to an order duly promulgated by a 
public servant under the cantonment rules which 
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rovided, that every non-resident owner of a 
ouse in the cantonment should provide a duly 
constituted agent for the same^, it appeared how- 
ever that he was not the owner of the house. 

(ii) under s, 17 of Act XXU of 1864. The odence 
was only triable by the Cantonment Magistrate 
alone, while the accused was tried and convicted 
by the District Magistrate. Held that the 
convictions under none of the sections could 
be sustained. Empress v, F. Todd, 

[11-62 

(2) , {Act 

XXll of 1864 and Act III of 1880).] The 

etitioner>/sr, was convicted and sentenced for 
eing drunk and riotous in his master’s com- 
pound. Held that the compound was not a 
“public place” within the meaning of rule 63 
of chapter III of the cantonment rules made 
under s. 17 of Act XXII of 1864 and kept in 
force by s. 2 of Act III of 18S0. Empress 
V. Kallan Khan, 

[VII-19 

(3) . iAcl 

XXII of 1S64 and Act III of 1880).] The 
prisoner in this case, Z, was convicted by 
the Joint Magistrate for an offence under s. 17 
of the Cantonment Regulations framed under 
Act XXII of 1864, which are deemed to 
have been made under Act III of i 83 o, s. 27, 
and sentenced to pay a fine of Rs. 5, or in 
default, one week’s simple imprisonment. 
The conviction was based on the ground that 
the accused was a clearly registered prosti- 
tute and l^d not gone to the hospital for in- 
spection. The Sessions Judge finding that L 
was not a consenting party to her registration 
as a prostitute, and that she did not carry on the 
occupation of a prostitute referred the case to 
the High Court under s. 438 Criminal Procedure 
Code. Held that in the findings arrived at by 
the Court of Session the conviction was baa 
and must be set aside. Empress v, Latifan. 

[VII-2i9 

ACTVIXI OF 1890 (Guardians and Wards). 

s. 4 ( 1 ). Mlnor-^ Muhammadan — {Act XL 
of 1858).] The rule of law, contained in s, 26 
of Act XL of 1858, is limited by its terms to “the 
purposes of that Act,” which provides exclusive- 
ly for the care of the persons and property of 
miners possessedof property which has not been 
taken under the protection of the Court ot 
Wards, and it is to such persons only, when they 
have been brought under the operation of the 
Act, as in it provided, that the prolongation of 
non-age under s. 26 applies. Damodar Das v, 
WiLAYAT Husain. 

[V-214 

( 1 ). S. Guard I an of property '-Joint 

Hindu family A It is not competent to a Court 
under Act No- Vlll of 1890 to appoint a guar- 
diaii of the property of a minor who is a mem- 
ber of a joint Hindu family, Virupakekappa I 


ACT VIII OF 1890, s- 7, -(continued.) 

V. Nilgangava (1. L. 9 Bom.^ 309 j and 
Sham Kuarv. Mokanunda Sakoy ( I. L R,f 
39 Calc.i 301 J referred to. Jhabbu Singh 7/. 
Ganga Bishan. 

[XV-1I9 

(2) .] Or- 

dinarily it is inexpedient that a guardian to 
the property of a minor should be appointed 
when the minor, being a member of a joint 
Hindu family, does nut possess any property 
or any interest in any property other than an 
interest in the joint property of the iamily. 
Jhabtti Singh V . Ganga hisha^t {W. A. 1895, 
p. 119}, relerred to. Gurga v. Moher Singh, 

[XVI-30 

(3) ._ Appomtment of guardian — 

creU 07 t of Cour^—'f Act XL of 1858/.] A dis- 
trict Court dismissed two applications, one 
made under Act XL of 1S58, and the other 
under Act IX of 1861, for a certificate of guar- 
dianship and for the custody of a female minors 
on the ground that, under s. 27 of the former 
Act, no person other than a temaie could be 
appointed guardian of a female. The Court 
took no further steps in the matter of the 
minor’s guardianship and custody. Held tliat 
this was a mistake, and that it was the dut},’ of 
the Court, upon the facts brought to its notice, 
to provide for the minor’s guardiaslnp and 
custody. Harsukh Mal v. Chanderman. 

[VIII-124 

(4) . (Act 

IX of 1861 )J\ The words in s. 3 of Act IX of 1861, 
“ and thereupon proceed to make such order as 
it shall think fit in respect to the custody or 
guardianship of such minor,” confer on the 
Court an absolute discretion ’■0 make an order 
as to custody or guardiausiiii ^, .jr 10 refrain from 
making such an order ;vhere the circumstances 
do not call for such an order being made. Where 
a minor Hindu over the age of sixteen, who had 
embraced Christianity and left the house of his 
elder brother by whom he had been main- 
tained and brought up, appeared to be well able 
to take care of and provide for himself, and 
preferred to be left as he was, and had sufficient 
mental capacity to judge what was best for 
himself, the Court refused to make any order 
upon an application by the brother for his cus- 
tody and guardianship. Sarat Chandra 
Chakarbati V. Forman and another. 

[X-80 

(o). -- — Judicial enquiry — 

(Act XL <?/ 1858^.1 An application being made 
to the District Judge by a mother for a certifi- 
cate of guardianship to her minor son which 
was opposed by a counter-application, the 
Judge called upon the Collector for a report as 
to the character and qualifications of the lady 
under s. 8 of Act XL of 1858. The report being 
submitted the Judge decided the question upon 
that very report without taking any further 
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evidence. that no judicial enquiry within 

the meaning of s. 6 of the said Act had been 
held. Rani Kuar v. Baebu Singh. 

[VII-235 

ijict XL 

£?/iS5S}.] The expression “enquire srunmari- 
ly ’'ms. 6 of the Bengal Minors Act (XL of 
1858) does not mean that the Court is to act on 
mere hearsay or the report of a Takstldar 
deputed by the Collector to make inquiry, in 
dealing wuh cases under the Act, District Judges 
should""as far as possible adopt and follow the 
rules ordinarily applicable to judicial proceed- 
ings, so as to supply a record from which a 
Court of appeal may be able to ascertain whe- 
ther an order appealed has been rightly passed 
or not. Rmii Knar v. Babbu Shigk ( W, N, 
18S7, p. 235), referred to. Where the only 
materials to support an order of a District j udge 
directing the Collector to take charge of the 
estate of a minor under s. 12 of the Act were 
to be found in a Tahsildars report, and the 
order was passed in opposition to a petition by 
the mother of the minor, but the petitioner was 
not afforded an opportunity in the Judge's Court 
of giving evidence to rebut the ailegarions 
made against her, or of cross-examining the 
Tahsildar on his report , — held that upon 
such materials it could not be said that there 
was “ no near relative willing and fit to be en- 
trusted with the charge of the property of the 
minor," which, under s. 9, must be found before 
the power to appoint the Collector under s. 12 
could arise. Held also that the mere circum- 
stance that the mother of the minor was 2<parda- 
nashin lady was not necessarily a disqualifi- 
cation to her having charge of the property of 
her soil. Deo Kuar s case (IV. *V., 1S81, p. 2j ) 
B.nd Lai Kuar w Shi b Singh (TV, iV,, 1S81, 

102 ) referred to. Kaitki v. The Collector 
OF BaDAUiN. 

[IX-170 

(7). {AaXL 

0 / The appellant applied, under Act XL 
of 1S58, for a certificate to administer ^ to the 
estate of her minor son. Her application was 
not opposed, and it did not appear that there 
was aiiy male relative of the minor, ^who was fit 
to act who was willing to do so. The District 
Judge, without stating any objections to the 
appellant personally, refused the application on 
the ground that lie considered that she should 
not be the the sole administratrix. He at the 
same time appointed her to the guardianship of 
the minor. The Court under the circumstances, 
and considering that the Act provided safe- 
guards for the proper administration of the 
estate, decided that the appellent should be 
granted a certificate. Imtiaz Begam. 

[ 1-14 

(Sj, [Act XL 

^5/1858).] The grand-mother of a minor applied 
under Act. XL oi 1858 for a certificate to adminis 
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: ter to his estate. The district Court made no 
I enquiry into t'ne fitiiess of the applicant but dis- 
I posed of her application on the ground that it 
: would be “useless and inexpedient.’’ Held that 
the reason for refusing the application was not 
sufficient and the application must be reconsi- 
dered. An Khar v. The Collector of 
Gorakhpur. 

[ 1-16 

fg), {AaXL 

of iS5S).l The appellant applied for a certificate 
of administration to the estate of her minor sons 
under Act XL of 1858. The district Court re- 
fused to grant her a certificate on the ground 
that she was not a fit person to take charge of the 
landed estate of ihe minor, as she was not likely 
to do the best for the minors, and directed the 
Collector to take charge of the estate. Held 
that the order was bad as no reason had been 
recorded for considering the appellant unfit* 
Deo Kuar. 

[ 1-27 

s. ^.—Jurisdiction — {Act IX of 1861).] An 
application was made to the District Judge of 
Allahabad under s. i of Act IX of 1S61 by a 
relative of a minor, alleging that the minor, had 
by the acts and with the connivance and assist- 
ance of the defendants _ at Allahabad been_ re- 
moved from the plaiiitiff’s custody and guardian- 
ship at Allahabad, and praying for the minor’s 
restoration thereto : At the time when applica- 
tion was made, the minor was at Lahore. Held 
that under s. 4 of Act IX of 1861, read with s. 17 
of the Civil Procedure Code, the application 
was cognizable by the District Judge ol Allaha- 
bad, where the cause of action arose ; and that, 
even apart from s. 17 of the Code, the minor 
having been in the custody and guardianship of 
a person within the jurisdiction of the Judge 
of Allahabad, that officer had full jurisdiction 
to deal with the application. Sarat Chandra 
Chakarbaty V. Forman and another. 

[x-8d 

s. \ 0 .—AppQintme 7 it of guard ia 7 i ad litem 
entires for the whole of //.y--\Vhere a guardian 
ad litem has once been appointed, his appoint- 
ment enures for the whole of the Its in the 
course of which it has been made unless and 
until it is revoked by the Court ; but if the per- 
son to whom such guardian Js appointed prays 
for his removal and for the substitution of a 
guardian named by the applicant the Court 
will appoint the guardian so named in absence 
of any special and valid objection to such 
person. Jwala Dei v, Pirbhu, 

[XM93 

(I), s. l2{^nh--Person claiming to be husband 
{Act IX of Where a person claims the 

custody of .-a female minor on the ground that 
she is his wdie, and such minor denies that she 
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% so, Act IX of 1861 does not apply. Such per- 
son should establish his clalfxi by a suit in the 
Civil Court. Balmukand v, Janki and an- 
other. 

LI-6 

( 2 ). {^Act 

IX of 1861.)] P ivhose minor wife had refused 
to return to co-habitation with him on the ground 
that he was out of caste in consequence of having 
committed a criminal oifence applied to the ! 
district Court under Act IX of 1861 for the cus- 
tody of her person. Held that that Act did 
not apply to such a case. See also Balmahund 
V. Janki, (/. Z. R., 3 AIL ante p, 403.) Pakhan- 
DU V* Manka and others. 

[1-14 

(1). s. 17 . — Matters to be considered in ap" 
pointing gtiardian— Propinquity, Act XL of 
1858).] The grant of a certificate of guardian- 
ship under s. 7 of the Bengal Minor’s Act (XL of 
1 858 j should not be based exclusively on con- 
siderations of propinquity of relationship without 
regard to the other circumstances of the case 
affecting the interests of the minor and the 
fitness of the person appointed as guardian. 
SoHNA V, Khalak Singh and another. 

[XI-1 

(2). — — Parda 

lady— {Act XL <?/ 1858).] Held that the mere cir- 
cumstance that the applicant was 2i pardanashin 
lady was not necessarily a disqualification to 
her having charge of the property of the minor. 
Deoktiaf^ case ( W. N. 1881, 27) and Lai Knar 

y. Shib Singh fW. N. sSSi, p. 102) referred 
to. Kaitki V, The Collector of Badaun. 

[IX-170 

{Act XL 

of iSsS).] All application for a certi facte under 
Act No. XL of 1858 in respect of the person and 
property of 4 minors was made by the applicant 
who was the aunt of one, the mother of another 
and step-mother of the remaining minors. Her 
application was opposed by another male rela- 
tion of the minors who contended that a certi- 
ficate should be granted to him by virtue of the 
will of the minor’s ancestor. The District Judge 
refused to give the certificate to either, and 
directed the Collector to take charge of the 
estate, and to appoint a guardian of the persons 
of the minors, Hif* reasons were:— -The appli- 
cant is a parda woman. I think from certain 
papers that the objector will be better guardian 
of the property than the applicant and the 
Collector of the district than either, and not 
putting much faith in the will I direct the 
Collector to take charge of the estate of all the 
minors. Held that the mere fact that the appli- 
cant was 2. parda lady was no ground for reject- 
ing her application and the Judge should have 
made inquiries into her fitness of capacity. 
The property appeared to be a small one and it 
seemed scarcely necessary to tax it with the 
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expense of administration by the Collector. 
The appeal must be allowed and the District 
Judge directed to hold an inquiry as to the 
appellant’s fitness to be put in charge of the 
minors. Lal Kuar v* Shib Singh. 

[1-102 

^4.) — Mtchammadan child over 9 years 

-- Guardian — Father and mother — {Act IX of 
1861).] The Muhammadan law takes a more 
liberal view of the mother’s rights with regard 
to the custody of her children than does the 
English law, under which the father’s title to 
the custody of his children subsists from 
the moment of their birth, while, under the 
Muhammadan law, a mother’s title to such cus- 
tody remains till the children attain the age of 
seven years. An application was made by a 
Muhammadan father under s. i of Act IX 
of 1 86 1 that his two minor children, aged res- 
pectively 12 and 9 years, should be taken out of 
the custody of their mother and handed over 
to his own custody. The application having 
been rejected by the District Judge, an appeal 
was preferred to the High Court as an appeal 
from an order. It was objected to the hearing 
of the appeal that, in view of s. 5 of Act IX of 
1861, the appeal should have been as from a 
decree, and should have been made under the 
rules applicable to a regular appeal. Held that, 
looking to the peculiar nature of the proceed- 
ings, the objection was a highly technical one, 
and as all the evidence in the case was upon 
the record and was all taken down in English, it 
would only be delaying the hearing of the appeal 
upon very inadequate grounds, if the objec- 
tion were allowed. Held also that, according 
to the principles of the Muhammadan law, the 
appellant was by law entitled to have the chil- 
dren in his custody, subject always to the prin- 
ciple, which must govern a case of this kind, 
that there was no reason to apprehend that by 
being in such custody they would run the risk 
of bodily injury, and that (without saying that 
this exhausted the considerations that might 
arise warranting the Court in refusing an ap- 
plication for the custody of minors) there was 
nothing in the record in this case which dis- 
closed any proper ground to justify the refusal 
of the application. Idu v, Amiran. 

[VI-122 

Male illegilimate cklld-~-Prosti- 

tide as guardia 7 i, (Act /X of iS6ij. Held 
that a prostitute was not a fit person to be the 
guardian of even a male illegitimate child of 
lour years. Fler application therefore under Act 
IX of 1861 against the father of the child for its 
custody must be refused. Rajan Begam v, 
Rafiullah Khan. 

[VII-238 

(I), s. 19 (a). — Person clahning to be kus- 
band,] 

See. s, 12, Nos. (i) and {2). 
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(2;. s. 19 (h;— Appoint }ne 7 !,t of guardia'ti 
'Tj/here ftiiher is aAvc. (A:: IX of iS6ij,~ Xo 
such restriction as is inioosed t}' s. 27 6 i Ac: 
XL of 1858.^ r.:'ch:hit:::.3 the apr:c.ir.:n:e::t uf a 
guardian of c.}- rni . r nose 'ttner is living 
and is not a ini-n.r. to persuns appiyi:;g 
under 3. i of All IX* ■. i Where the fatiier 
oi a minor was old a:id unable to work mun 
age and weakness, and the minor's eider brotlier 
had been maintaining and educatin.g the minor 
at his own expense i-'/A’Af that, under the cir- 
cumstances, the brotlier was competent to tipily 
under s. i of Act IX of 1S61, and to ask lor a 
certificate of guardianship. Sarat Chandra 
Chakarbati V. Forman and another, 

[X-SO 

(1) ss. 29 and SO.~--JIor/gtzgo zjjithont 
sa?ictiou-~Railficaiio?is ly minor, (AciXL of 
1S5S).] A minor cannot ratify a mortgage of his 
immoveable property made by his guardian ap- i 
pointed under Act XL of 1S5S, wiihcsut the sane- 1 
tion of the Civil Court, such a mortgage being ; 
under s. iS of that Act void ad hiitio'^ IIanji j 
Ram V, Tara Singh. | 

[ 1-07 i 

0). XnHi/y- I 

{Act XL of 185S).] Held that a mortgage by the j 
certiiicated guardian of a miner, oi tie minor's j 
property, without first obtaining the sanction of i 
the District Judge, under s. 18 oi Act XL of 1S5S, 1 
was not absolutely null andvcyid so as to entitle , 
the minor to the property vithout first mahirg : 
any restitution to the mortgagees far money sp^ent ‘ 
for the benefit of the minor. Such cases fall with- 
in the class of cases in which it has been decid- 
ed that if a person sells or mortgages property 
belonging to another, having no legal or equit- 
able right to do so, and that other benefits by the 
transacticn, the latter cannot have it set aside 
without making restitution to the person whose 
money has been applied for the benefit of the 
estate. If it is to remain. Held further that s. 65 
of the Contract Act would apply to such cases. 
Girraj Bakhsh V, Kazi Hamid Ali. 

[VII *62 

s. 35 . — Assign the bo 7 id'' — Suit zviikout 
assig 7 ime 7 tt, {Act XL of 1S5S).] B, having 
been granted by a district Court a certificate 
under Act XL of 1S5S in respect of the estate 
of a mipor, the judge of such Court called on 
her to furnish security, aird certain persons ac- 
cordingly gave security bonds to the Judge on 
her behalf. Subsequently B's certificate was 
taken from her, and was granted to A, who 
brought a suit on the minor’s behalf against 
B's sureties for the value of the property en- 
trusted to B. The security bonds in question 
were not assigned by the Judge to A. Held 
that, inasmuch as the plaintiff was seeking to 
enforce contracts which were never made with 
him or any other person in the character of 
legal representative of the minor, he had no 
legal status to maintain the suit. Also that no 
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equitable rights were created i:: the minor by 
the bonds, which \\r'Uid rei.Jer the suit maizi- 
tamaoie. Oucure.'^-W iieizeT the Judge 01 a 
district Court ;s comi-eteut to cuh upon a per- 


son t-j w 

ki.-ni r 

e ETC 

CIS a ce: 

-• 1 (*c; 

te under 

Act XL c.f 

iS^S :■ 

J'iri..s. 

1 hf'cr.rltv 

: niid 

V. h el her, 

where 

a a s ' I’ 

- S>>, 


;:y bonds have 

boe:i give: 

te !.:m 

, CO ca: 

: assign tl: 

eni in 

;I:e man* 

nor I'rovid 

vCi ii. s. 

, 257 oi 

the Surce 

> 5 ti 'a. 

Act, 1865. 

Amar X.\ 

lU GUA 

RE IAN 

or Lach: 


.RAIN, MI- 


NOR 7/, Juakvr Das and others. 

[III -12 

S. 36 . — Liability of 7 ‘ep 7 'ese 7 datXe of guaidi a ft 
to render accofmt [Act XL of 1855).] Held 
that under s. 21 of .Act XL oi 1S5S, the Judge 
has no power to require the heirs ci a person 
to wiwm the certificate to administer the estate 
of a minor has been given under the Act, to 
render an account for all mone\’S received 
and disbursed by him in the capacity of guar- 
dmn. ^ The nrevis'ens are personal to the guar- 
dian hims-.i. ard r'=.er to* cases in which his 
certificate has been recalled for inccmpetency, 
etc., and not where his appointment has lapsed 
through death. Rameshar Tewari v, Kishun 
Kumar. 

[II-6 

(I.) s- 39 . — Refnoval of gnardla?! . — Failure 
to produce accoftfits, {Act XL of iSySt.] The ap- 
pellant, who claimed the right to have charge 
of the property of a minor under a deed of gift 
app'^inri-'g him manager of such property, in 
c-luj':.:*::i.^n with the respondent, until the 
mk . r cams of age. had applied under Act XL 
of 1S5S, for a certificate of administration, and 
the same was granted to him on the 4th oi 
, September, 1S7S. The order granting the certi- 
ficate stated that accounts were to be pro- 
duced whenever called for."’ In January, 
iSSi, or about that time, the respondent ap- 
plied to the district Court that the certificate 
granted to the appellant might be revoked, as 
i he had not furnished any accoJiiits since the same 
I had been granted to film and had “ ruined” 

! a portion or the minor’s property. The appel- 
j lant stated, with reference to " the complaint 
that he had not furnished any accounts that he 
\ did not know that he was obliged to do so. 
He produced accounts for two years. The 
district Court revoked the certificate which had 
been granted to the applicant. Held that the ap- 
pellant had ill no way complied with the require- 
ments of s- iS of Act T.L of 1S5S and that 
there was no ground to interfere with the dis- 
trict Court’s order. The district Court must 
proceed under s. 16 of Act XL of 1S5S. Brij 
Mohan Lal z/. Gang a Dhar. 

[ 1-44 

(2). Failure 

to furnish hwcfitofy, {A.ct XL of 1858 ■.] On the 
14th June, 1882, the petitioner obtained^a certifi- 
cate of administration to the estate of a minor 
under Act LX of 1S5S. On the i2th March, 1883, 
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the district Court ordered him to return the 
certificate on the ground that he had failed to fur- 
nish the inventory required by s. 16 of the Act 
within the time mentioned in that section. Held 
that the order of forfeiture was bad as there 
was nothing on the face of the record to justify 
it. Petition of Ghulam Chishtx Khan. 

[III-206 

^ 3^ , Guardian 

appointed under will^ (Act XL of 1858) ] Held 
that the Court was competent under section 21 
of Act No. XL of 1858 to revoke a certificate of 
administration granted under section 7 of the 
same Act, although the person to w^hom the cer- 
tificate had been granted, had been under a \vill, 
appointed guardian of the minor and manager 
of the property in respect of which the certifi- 
cate had been granted. Ram Pargash v, Ruk- 
MINA. 

[1-151 

Brij Mohan Lai. v, Ganga Dhar, 

[1-44 

^4} Recommendation 

of Collector, (Act XL of 1858) .] A, the pater- 
nal uncle of certain minors, applied for and ob- 
tained a certificate of administration to the estate 
of such minors on his furnishing certain secu- 
rity in j8So, and the objections of the maternal 
uncle of the minors, were disallowed, Subse- 
quently six months after, the certificate, granted 
to A^ was recalled and one was granted to B, 
This was <d.one simply on the recommendation 
of the Collector in whose district the property 
of the minor was situate. Held "CazX there was 
no “ sufficient cause ” within the meaning of s. 
21 of Act XL of 1858 for recalling the certifi- 
cate, Muhammad Raza v, Raza Ali. 

[1-4 

s. ^,'^DhcJiarge of guardian on minor* s 
attaining majority. (Act XL of 1858).] An appli- 
cation for the cancellation of a certificate of 
guardianship made by a minor, in respect of 
whom a guardian had been appointed under 
Act XL of 185S, on the ground that he had al- 
ready attained the age of majority, was dis- 
allowed by the District Judge on the ground 
that the Act contained no provision for cancel- 
lation of a certificate on the minor’s attaining the 
age of majority and the applicant had therefore 
no iocus standi to m'b.intain such an application. 
Held that although the Act was not very clear, 
the phrase “any sufficient cause,” in s. 21 of Act 
XL of 1858, must be held to include the power 
of the Court to recall the certificate granted, on 
an application, such as this, if it is well 
founded in fact. Irtaza Ali v, Shaida 
All 

[Vni-279 

B. 45 . — Penalty f Of failure to ftirnish ac- 
munis— (Act XL «?/i8s8).] The appellant, a 
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g uardian appointed under Act XL of 1858, pro- 
ucedhis accounts and tendered his resignation 
On the objection of the respondent, the District 
Court, on the 31st May, 1880, ordered the ap- 
pellant to produce accounts in the form desired 
by the respondent, but did not fix a time 
within which he should do so. On the 12th 
July, 1880, the accounts were produced by 
the appellant. .On the i4th July, 1880, the ap- 
pellant, without being called on to explain his 
dilatoriness in obeying the order of the 31st 
May, was fined Rs. 200 for the delay in sub- 
mitting the accounts. The Court did not in 
its order assign any reason for considering the 
delay wilful. On the iSth August, the Court 
accepted the appellant s resignation and appoint- 
ed the respondent, his successor. The appel- 
lant appealed from the District Court’s order 
of the 14th July, 1880. The Court observed that 
s. 23 of Act XL of 1858 appeared applicable to 
the case. The appellant having resigned his 
trust, was not entitled to a discharge until he 
had accounted to his successor. But no succes- 
sor to the appellant had been appointed when 
the latter was fined. It is doubtful whether the 
provisions of s. 22 are applicable in proceedings 
under s, 23 of the Act. Under all the circum- 
stances the appeal should be decreed. Umrao 
Singh v, Mewa. 

[1-24 

(1) s. 47.— Appeal— Order disallowing ob^ 
jection to produce account— (Act AZ. <9/ 1858).] 
The appellant in this case to whom a certificate 
of administration in respect of the property of 
a minor had been granted under s. 7 of Act XL 
of 1S58, was served with notice to produce ac- 
counts. He objected to this notice but the Dis- 
trict Judge disallowed the objection. He there- 
upon appealed to the High Court from this or- 
der. Held that the order not being one within 
s. 22 or 28 of the Act no appeal would lie. Ali 
Ahmad Khan. 

[IV-318 

(2) Investment of money, 

(Act XL of 1858) ,] In this case, the certificated 
guardian of a minor applied to the District Judge 
for sanction to invest a sum of money belonging 
to the estate of the minor in mortgage of landed 
property, yielding interest at 12 per cent, 
per annum. The Judge did not approve of the 
proposed investment and ordered the money to 
be invested in Government Security. The guar- 
dian appealed to the High Court. Held that 
the Judge’s order was right, Muhammad Hu- 
sain Najjo. 

[I-S7 

(1). s. B2—Age of majority— ( Act XL of 
1858 j.] A minor of whose person or property 
a guardian has been appointed under Act XL of 
1858 does not attain his majority when he com- 
pletes the age of eighteen years but when he com- 
pleted the age of tw^enty-one years. Khwahish 
Ali V, Sarju Prasad, 

[1-30 
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(2). ; iAci JX ^ 

of iSoi).] Under s. 3 of Act iX of 1S75 a person 
under the age of iS iS a minor within the mean- 
ing of Act iX of 1S61. Sarat Chandra Cha- 
karbati tn Forman and another. 

LX-80 

ACT IX OF 1890 (Indian Eaiiwaya)* 

S. Risk note'' -^-LegLility.] The con- 

tract embodied in what is commonly known as 
a “risk note.” /. a contract whereby in consi- 
deration of goods being carried by a Railway 
Company at a reduced rate the consignor agree 
that the compaiiy shall be free of all respon- 
sibility for any loss or damage to the goods, is a 
valid and legal contract within the terms of 
s. 72 of Act No. IX of i.?oo. Simtokh Rat v. 
East India Raihvay Compaiiy NAV* P, H. 
C, Rep. 1867,7^. 20c) distinguished. East India 
Railway Company Bunyad Ali. 

[xir-150 

s. 101 — Negligence — Pumskmenii] Where a 
raihvay servant had by his negligence been the 
cause of an accident in which several lives were 
lost ; keld^ that a sentence of three months 
simple imprisonment was inadequate, and that 
it ought to be enhanced. Queen-Empress z'. 
Jaggannath. 

[X-171 

s* \OD.^K7iozolcdge—{Act JV of 1 S 79 ) ] 
The accused in this case was convicted of an 
oftence under s, 45 of the Indian Railways Act 
(iV of 1879; on the following findings of fact ; — 
That the accused was in charge of the Khaga 
station; that it was his duty before despatching 
the down mail to obtain line-clear message from 
Sirathu: that he did not do so. but concocted one 
and made it appear as if it had been received 
indue course; that he handed it to the driver 
of the mail as his warrant to proceed on his 
Journey. Held that there was no evidence to 
justify the inference of the “knowledge” requir- 
ed by s 45. Empress v. Sri Kishen, 

[11-172 

s. 118 — Travelling without pass or ticket— 
OffenceiX A passenger who travels in a train 
without having a proper pass or ticket with 
him has not committed an “ offence,” He can- 
not therefore be legally sentenced to imprison- 
ment jn defatiit of payment of the excess charge 
and fare which may be recovered under the 
provisions of s 113, cL (4) of Act No. IX of 1S90. 
Queen-Empress Ram Pal. 

[XVII-196 

ACT XI OF 1890 (Cmslty to Animals). 

s. 6 (l)““P/?/- 5 V 2 /^;.y.] Held that the word “per 
mits,” as used in s. 6, clause (i), of Act XI of 
1S90, implies knowledge of that which is per- 
mitted. Queen-Empress v. Lalta Prasad. 

[XVIII-20 


ACT IV OF 1S93 (Partition). 

s*_3. — •• Any other s hare-holder Under s* 

3 of Act No. IV of 1S93, the person atulnjse 
instance an order Tor sale of property sought to 
be partiti ::od 5S made is nor entnled to apply 
for : purchase the share or shares df 

the other party or parties entitled to pariition. 
Under s, 3 oi the said Act also the Court is not 
competent to (»rder the whole 01 the property in 
question to be sold at a valuation, but only the 
share or shares of the applicant or applicants for 
sale. Manual Sen v. Rup Chand and another^ 

[XV-231 

ACT I OF 1894 (Land Aquisition). 

s. 9. — Mojlgagee^ Failure to put in claim — 
Right io attack compensatioii money, {Act X of 
1870).] B M and others, mortgagees, obtained 
a decree under s. SS of the Transfer of Property 
Act, 1SS2, for the sale of the mortgaged proper- 
ty. Before execution of that decree some of the 
mortgaged property was taken up by Goveni- 
menrunder the provisions of the Land Acquisi- 
tion Act 1870. Ihe mortgagees never put in 
any claim with regard to the mortgaged pro- 
perty in response to the notification made under 
section 9 of the last mentioned Act ; bur sub- 
sequently sought to attach in the hands of the 
Collector the compensation money about to be 
paid to the mortgagor. On these facts it was 
held that the mortgagees were not entitled to 
attach such money in execution of their decree 
under the Transfer of Property Act. 1SS2. BaSA 
Mal and others V. Tajammal Husain. 

[XIII-228 

(1.) s. 18. — Refe 7 'e 7 zce. — In cases TStkej-e Col- 
lector claims ike la 7 id 07 i behalf of Govertinmii 
{Act X of 1870).] The scope and object of the 
Land Acquisition Act (X of 1870) is to provide 
a speedy method for deciding the amount of 
the compensation pa^'able by the Collector, when 
such amount is disputed, and the person or 
persons to whom it is payable. S. 15 of the 
Land Acquisition Act contemplates a reference 
when the question of the title to the land arises 
between the claimants who appear in response to 
the notice issued under s. 9, and who set up 
conflicting claims one against another as to the 
land required, which the District Judge as 
between *such persons can determine,^ The Col- 
lector has no power to make a reference to 
the District Judge under s. 15 in cases in which 
he claims the land in question on behalf of 
Government or the Municipality, and denies the 
title of other claimants, and the District Judge 
has no jurisdiction to entertain or determine 
such reference. Imdad Ali Khan v. The Col- 
lector OF Farukhabad. 

[V-242 

( 2 .) — {Act X of 

1870.)] The Collector has no power to make a 
reference to the District Judge under s. 15 of 
Act No. X of 1870 in cases in \vhich he claims 
the land in respect of which such reference is 
made on behalf of Government, and denies the 



( 539 I 


DIGEST OF CASES. 


i 540 ) 


ACT I OF 1894, s. I8.~(c(}ufiuueii.) 
title of other claimants, and the District Judge 
has no jurisdiction to entertain or determine 
such reference. Imdad ALi^Khait v. The Col* 
lector of Farukkabad (/. L, F.. 7 All. 8I7) 
followed. The Crown Brewery, Mussoorie 
V. The Collector of Dehradun, 

[XVII -78 

S* 23 and 24 .— Mailers to be considered a 7 td 
neglected in determining compensation. {Act 
X of i 87 o.)J Where land is compulsorily 
sold under the provisions of Act X of 1870 
(Land Acquisition Act), it is incumbent on 
the party claiming compensation on the ground 
that the land is, or may become, of value in a 
certain specific character, to prove, either that 
the land is of that character, or that there are 
strong probabilities of the land coming to possess 
that c4.aracter within a reasonable time. “ Strong 
probabilities,” mean such probabilities as would 
induce an ordinarily prudent man to invest in 
the said land on the faith of them. In the 
case last mentioned the proper compensation is 
the estimated future market value of the land 
in the character shown by the claimant, dis^ 
counted to represent a present payment. Dhani 
AND OTHERS V. ThE SUPERINTEMDENT OF 

Dehradun. 

[X-129 

s. 49 . — Acquisition of pari of house— {Act X 
of 1870).] The Local Government having appro- 
priated for public purposes under the Land Ac- 
quisition Act (X of 1870) some of the out hous- 
es attached to a dwelling house, and part of 
the compound in which they were situate, 
without ttiidng the house with its other out- 
houses or appurtenances or the rest of the com- 
pound, the owner objected, under s. 55 of the 
Act, that the Government should take the whole 
of such property or none. Ileldy applying the 
s. 55 the interpretation placed by the Courts in 
England upon the corresponding s. 92 of the 
Land Clauses Consolidation Act (VIU and IX, 
Vic C. 18), that the section was applicable, and the 
objection must be allowed. Grosve?tor v. The 
Hampstead Junction Railway Company (26 A./., 
N. 5 ., Ch. 731) *, Cole. v. The West Lo 7 ido 7 i and 
Crystal palace Railway Compa?iy {2,% H /., C/i. 
767) ; and Kin^ v. The Wycombe Railway Com- 
pany (29 L. yT, Ch. 462) referred to. Held also 
that the rule was not in England restricted to 
small or confined areas, and that the test was not 
whether the part appropriated could be severed 
from the rest of the property without inconve- 
nience to the owntr. Khairati Lal v. The 
Secretary of state for India in Council. 

LIX -104 

s. hZ.— Procedure of Cotirt— {Act X of 1870).] 
This was an appeal irom the decision of a Dis- 
trict Judge in a case referred under the Land 
Acquisition Act of 1870. In remanding the 
case for a new trial the High Court made the 
following observations.— The learned Judge 
failed to appreciate the mode in which referen- 


ACT I OF 1894, s. m.~(co7iimued.} 
ces to his Court under s. 15 of the Land Acqui- 
sition Act should be dealt with and disposed of. 
No oral evidence was taken and the opinions 
expressed by assessors and himself are simply 
based partly upon personal knowledge, partly 
upon documents which are improved, and partly 
upon what they had heard out of Court. S, 36 
of the Act contemplates that the procedure 
to be adopted, in such cases should, as far as 
practicable, be the same as that which is adopt- 
ed in the trial of ordinary civil suits, “ the 
parties interested ” being treated as plaintiff 
and the Collector of Shahjahaiipore as a defen- 
dant” Bansi Lal v, The'Collecter of Saha- 

RANPORE. 

riV-88 

s. 54. — Appeal. — One claimant denying the 
title of the other. {Act X of 1870).] Under s. 39 
of Act No. X of 1870 the fact that one of the per- 
sons concerned denies altogether the right of 
another of such persons to share in the compen- 
sation awarded will not prevent an appeal lying 
from the order of a District Judge apportioning 
compensation, .Kishan Lal v. Shankar Stng/i 
{Weekly Notes ^ 1888, p. 170) overruled. Husaini 
Beg AM V. Husaini Beg am and others. 

[XV-135 

Per contra,— 

Kishan Lal v. Shankar Singh. 

[VIII -170 

Act XII of 1896 (Excise.) 

( 1 ) . s- 3 (g) and (h.) — Fermented liquor — 
Tari—{Act XXIi 1S81.)] Certain pasis, having 
extracted the juice from palm trees, sold it to 
passers-by. Held that they were not guilty of 
any ofience under ss. 39 and i3 of Act XXil of 
1881, as there was nothing to show that the 

was “ fermented ” in the sense of ss. 39 and 3 
of the above Act. Empress v. Ajaib and 

OTHERS, 

LIII -238 

(2) s. 3 (g). — Cha 7 idu—{Act XXII 1881.)] 
Held that the illegal manufacturing or preparing 
of cha 7 idu, which is a preparation of opium, was, 
having regard to the terms of s. 3 Ui) of Act XXII 
of 1881, not an ofience under s. 38 of that Act. 
Empress “6/. Ganeshj and another. 

[IV -213 

S. 44 .— Excise-officer— Police officer invested 
with powers of excise officer {Act XXII ofiSSi.)] 
Held that a Police officer invested by the Local 
Government with some of the powers given by 
s. 34of ActNo, XXII of 18S1, was not authorized 
to make a complaint or a report of the nature 
referred to in s. 47 of the Act. Held also that 
an excise officer who had himself taken proceed- 
ings against a person accused of an olfence 
under the excise act was not competent to try 
such person in respect of the same matter, 
Queen-Empress v. Ram Charan and others. 

[X VI-10 5 
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Per contra* 

Queen-Empress v . Makumda and another. 

[XVII-162 


s. 48 (i. Q.}—C/iandu*] 

See s. 3, No» 2. 

s. 43, ^Fermented liquor^^Tari,'\ 

See s. 3 No. (I ) 

SB* 49 & 52. — illicit sale—Sale by senmnt of 
license holder— {Act XX U €?/ 1 88 1 ) .] Held that 
where the holder of an out-stiii license left his 
servant temporarily in charge of his shop and he 
sold liquor there, neither the license-holder nor 
the servant were guilty of any offence under Act 
No. XXn of iSSi, Queen-Empress z'. Gumna 

AND ANOTHER. 

[XIV-201 

s. h%*Sub~letting benefits of license {Act 
XXil of 18S1).] itcld that the sub-letting the 
benefits of a license, granted under Act XXil of 
iSSi, in contravention to :m express prohibition 
against such sub-letting, contained iu the license, 
was an offence punishable under s. 42 of the Act, 
Debi Prasad v, Rup Ram and others. 

[VIII-215 

s. ^1,— Excise officer— Police officer invested 
with powers of excise officer {Act XXil of i&Si.)] 
Held that an officer invested with powers under 
S3. 27, 2S and 29 of Act. No. XXII of iSSi, who 
had power in certain events to take the case be- 
fore a Magistrate under s. 32. was an ** excise 
officer ” within the meaning of s. 47 of the Act. 
Queen-Empress v. Rain Ckaran (W, N. 1S96, 
p, 105) overruled. Queen-Empress v, Makunda 
and another. 

[XVII-162 

Per contra : — 

Queen-Empress v. Ram Charan and others 

[XVI-105 

ACT X OF 1897 (General Oianses) 

C 1 .) s. 3 (25. 1 —Immoveable property —Stand- 
ing Civps — {Act I of iS6S.)] Standing crops are 
immoveable property in the sense of the General 
Clauses Act (I of 1S6S). Madayya v, Venkata 
{I,^L. R .^ 1 1 Jiad,, 193) approved. Cheda Lal 
V * Mulchand. Minbai V , Kundan Singh, 

[XI-i74 

Umed Ram v, Daulat Ram. 

[III-157 

(2.) Immoveable property — Khei 

naishakaX'—iActi of 1S6S.)] One B executed a 
deed in lieu of Rs. 100 in favor of one C and as 
a collateral security hypothecated his Khet 
naishakarf The deed was registered. C trans- 
ferred the bond to A by an endorsement on the 
deed but it was neither stamped nor registered. 


' ACT XII OF 1896; s. S t2B\,—(coutiuued,} 

In the meantime B cut down the sogar-cane 
crops and sold the'same to F and G. The pre- 
sent suit was brought by A against B^ F and G 
for the recovery of Rs. 100 due on the bond. The 
suit was met by the plea that the end«.>rsement 
beiim unregistered could not transfer the bund. 
Held that the pr^'^erty hypothecated was 
naisimkar, the -o r.. P'lcf indicating only a 
measure which is moveable property and conse- 
quently no registration was necessary. Kalka 
Prasad Ch.\.ndan Singh and others. 

[VII-270 

(3 ) s. 3 (26.)— Imprisonment— {Act /of 1S68,) 
Hetd that imprisonment in s. 4S8, Criminal Pro- 
cedure Code, may, having regard to s. 2, cl. 18. 
of Act I of 1S6S, be either simple or rigorous. 
Empress v * Narain. 

[VII -54 

(1 ) s. 6 . — Repeal of enactment— Effect* 

I (A,ct I of 186S.)] Prior to the ist of I\Iay, 1S82, 
the Secretary and Manager of a proiected com- 
pany (which was to be limited by shares) applied 
to the Registrar of Joint Stocky Companies for a 
certificate of incorporation of the company, 
intending that it should be registered under Act 
X of 1866, the Indian Companies Act then in 
force and forwarded the memorandum and 
articles of association with the necessary stamp 
fees and did everything that was required to be 
dor.e^by or on behalf of the company to obtain a 
certificate under that Act. No order was passed 
j by the Registrar on this application until the 6th 
I May, and owing to delay for which the^ppiicants 
I were not responsible registration was not effect- 
I ed and the certificate was not issued until the 
\ 3rd July, when a certificate was gwen purport- 
j ing to be granted in pursuance of Act X of 1S66. 
Meanwhile onthe ist May, 1SS2, the Indian Com- 
panies Act (VI of 1SS2), repealing Act X of iS66, 
came into force Hetd that the proceedings for 
obtaining registration of the company and a 
grant of a certificate of such registration, com- 
j menced within the meaning of s. 6 of Act I of 
‘1 1S6S when the memorandum and articles of 
acsocbu’on, were received in the Registrars 
■ 'q r;l ISS2 while Act X of 1S66 was in 

force, that therefore the repeal of that Act by 
Act VI of 1SS2 did not affect those proceedings » 
and consequently the company must be taken 
to have been incorporated under the former 
Act. In the matter of the West Hopetown 
Tea Company Limited, 

[IX-li8 


of i8'}8}.] An order rejecting an application 
under s. 351, C.P.C,, for a declaration of insol- 
vency, was passed on the 14th April, 18S8, on 
which date, under the first para, of s. 589, C. P. 
C., an appeal from such orders lay to the High 
Court. On the ist July, iSSS, the C. P. C. 
amendment Act (VII of 1S88) came into force, 
s. 56 of which repealed the first para of s. 5S9 
of the Code. In Augustj 1888, an appeal was 
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presented to the High Court from the order of 
the 14th April. Heidi applying the provisions of 
s. 6 of Act i of 1868, that the insolvency proceed- 
ings out of which the appeal arose having com- 
menced before Act VII of 1888 came into force, 
the repeal of the first para, of s. 589 did not alter 
the forum of appeal or take away the right of 
appeal from the orders specified in s.588 (17) and 
that the appeal therefore lay to the High Court. 
Ashfaq Husain v. Kalian Das. 

[IX 106 

(3), i^Act I 

of 1868)]. Held thzX Act IV of 18S2 did not 
affect retrospectively proceedings commenced 
under Regulation XVII of 1806 nor could it 
affect a right obtained under the regulation 
before the Act came into force. Go^kul Singh 
AND OTHERS V, BiRJ LaL, 

[V-130 

(1) . Miscellaneous—** I of 1887).] 

Held that the “ amount” of the subject matter 
of the suit mentioned in cl. (13) of s. 3 of Act I 
of 1887 must mean the amount, that is, the 
amount in money, which the plaintiff claims to 
recover in his suit and not the amount which 
the Court may give him a decree for, and that 
for purposes of jurisdiction the amount of the 
subject matter of the suit must consequently 
mean the amount as stated by the plaintiff in 
his plaint. On the same principle the words 

value of the subject matter of the suit” in the 
same clause must mean the value of the sub- 
ject matt^ of the suit as stated by the plaintiff 
in his plafiit. Mahabir Singh and another v, 
Behari Lal and others. 

[XI*107 

Muhammad Abdul Kadir v. Husain Khan 

AND ANOTHER. 

[XIV-55 

Madho Das v* Ramji Patak. 

[XIV-84 

(2) , {Act / of i887).] 

For the purposes of determining the proper ap- 
pellate Court ill a Civil suit the “ value of the 
subject matter of the suit” must be taken to be 
the value assigned by the plaintiff in his plaint 
and not the value as found by the Court, unless 
it appears that either purposely or through gross 
negligence the true -value of the suit has been 
altogether misrepresented in the plaint. Maha- 
bir Singh, and another v* Behari Lal and 
OTHERS. 

[XI-107 

ACT VIII of 1897. (Refomatory Schools) 

See also Act V of 1876. 

IDs, orders not subject to apfecd orrevi^ 
siou,] Held that the High Court has no power 
to interfere in appeal or revision with an order for 


ACT XII OF 1896, s. IB.— (continued f 
detention in a Reformatory School passed in 
substitution for an order of transportation or 
imprisonment. Queen-Empress v. Himai. 

LXVII-230 

Queen-Empress z/. Gobinda. 

[XVII-230 

(2). j The 

prohibition contained in s. 16 of Act No. VIII 
of 1897, does not apply to an order for deten- 
tion in a Reformatory School passed when the 
person to whom it relates has not been convict- 
ed of any offence and sentenced to any term of 
imprisonment or transportation for which deten- 
tion in a Reformatory could be substituted. 
Queen-Empress v» Billar. 

[XVII-231 

CIVIL FBOCEBURE CODE (ACT 

XIV OF 1882). 

s. 2 Stamped “ Person referred to. ** 
( Act X of 1877 j.] Held that the word ** stamp- 
ed ” in s. 2 of Act X of 1877 not limited to the 
person who is not able to write (like the word 
marked) and that the expression “ person re- 
ferred to” means person referred to in the subse- 
quent section of the Code as being required to 
sign or verify certain documents and that it was 
not a condition precedent to such person being 
able to use a stamp that he should be unable 
to write his name. Maharaja of Benares 
Debi Dial Nama, 

[I“38 

(1) s. 11. — Birt~Jaijmanii\ The plaintiff in 
this suit alleged that the defendant had execut- 
ed a kabuliyat in his favor, wherby he agreed 
to give the ’plaintiff Rs. 41 for the privilege of 
receiving certain payments that might be made 
to the plaintiff in a certain raahal by way of 

birlfaijmani.'' The Munsif dismissed the 
suit on the ground that birtf aij 7 nani was not 
transferable. Held that the suit was maintain- 
able. Bi.mdha Lal v, Sampat Misir. 

[III-168 

(2) .] Amongst the 

Maha-brahmans of a particular village an agree- 
ment obtained that some of them should collect 
and receive offerings during certain months ; 
that during those mouths the others should 
refrain from receiving any offerings, and that in 
certain other months the other Maha-bralimans 
should collect and receive the offerings and they 
should refrain from collecting offerings. Held 
that this was a good agreement and sufficient to 
support an action for damages by the persons 
entitled to the offerings in a particular month 
as against the persons who had received those 
offerings contrary to the agreement, OocHi and 
ANOTHER UlfAT AND OTHERS. 


[XVIII-23 
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iinued.) I 

^3^ Management of ike iemple-^Suit 

to fezrt/t/on.] Htld tha: rights as Joint trustees 
to the management of and snperinteodence of 
worship at certain temples, none of the trus- I 
tees having any personal pecuniary interest in ^ 
the temples or their income, could not be made | 
the subject of partition by a Civil Court, that i 
is to ssjr, a Civil Court is not comnetent to 
grant decree declaring that each ' :: such ! 
trustees in _ a rotation should for a certain 1 
definite period enjoy exclusively the rights 
of management and superintendence. Mitta 
Kunth Audkicarry z\ A eerunjim Audkiearry \ 
f 14 B, L, R., 166 J ; Mancharam zi. Pranskafi- 
kar (h L, R^, 6 Bom., 2gS) ; Linzbacm Krishna 
V. Ramabin Fhnpler ( I. L, R., 13 Bom., 54SJ; ; 
Ananda Movi C hand rani v, Baikant A'ath ! 
Rae (S ¥/m i?., i93yl ; Pratts ha^ikar v, Pran 
Bath ( I Bom„H. C\ Rep., 12 J and Ram Coondur ; 
Xhakoor v* Tarek C/m^ider Turkoritihitn j 
(19 PF. R., 2S) referred to. Sri Raman Laljj ■ 
Maharaj V, Sri Gopal Lalji Maharaj and ; 
OTHERS. 

[XVII-103 ; 

(4) Suit for jactitation of marriage j] J 

Held that a suit for jactitation of marriage I 
will lie in a Civil Court in British India, and : 
is not within the ruling of the Privy Council in 
Ra/a Kilmony Singh v. Rally Churn Bhaita-^ 
Ckarji (L. Rf 2. /. A., 83.) Mir Azmat Ali v» \ 
Mahmudul Xisa. ’ 

[XVII-204 ; 

(1) s. _ 12.—“^ Same relief P -^Second suit 

for fOnt for a subsequent year ‘"i The pendency . 
of litigation rega~d:ng rent, maiikana, or other 
demand for cr.e year dees not, under s. 12, C. P. i 
C,, bar a suit between the same parties in which \ 
the same demand is made for a subsequent year, > 
inasmuch as the reliefs claimed in the two j 
cases are different. Ss. 12 and 13 of the Code : 
compared. Balkishan and another v. Kis- I 
HAN LaL. I 

LIX-42 ’ 

(2) — Applicability of s. 12 to execution ■. 

proceedings^ A decree was passed at Cawn- • 
pore against a judgment debtor who had pro- j 
perty both ni the Cawnpore and the Lucknow < 
districts. The decree-holder applied both for at- ‘ 
tachment of the property in the Cawnpore dis- | 
tricl and aisc for a certificate to enable him to \ 
execute the deree in the Lucknow district ! 
througli another Court ; and the certificate was \ 
granted as prayed, and certain property was | 
attached at Lucknow. While that property | 
was still under attachment, the decree-holder ; 
caused other property to be attached at Cau n- I 
pore, whereupon a third party objected to such j 
attachment on the ground that the property i 
attached did not belong to the judgment-debtor, i 
but was wakf, of which the objector had the | 
custody. No objection to the attachment of | 
any property \yrs raised at any time by the 
judgment-debtor. Held that execution procee- 


CIVIL EBOCEBIJBE CODE, s, 12,-( cok - 

tinued.J 

dings at Cawnpore w'ere not barred by s. 12 
read with s. 647 oi the Civil Procedure Code, 
by reason of the grant of certificate for execu- 
tion of the decree at Lucknow. Saroda Prosmui 
Mu I lick V. Lutchnieeput Doofgur (14 Moo. /. 
A. 529}, referred to. Gaya PERsaAD v. Gang A 
Narain and another. 

[IX-206 

s. 13.- 

1. Same cause of actioa. 

2. Matter in issue. 

3. Matter directly and substantially 
in issue. 

4. Same parties. 

5. Bepresentative. 

6. Competent Court. 

7 . Finally decided. 

8. Explanations. 

9 . Applicability of s. 13 to execution 
proceedings. 

10. Miscellaneous cases. 

(1) Same cause of action. 

(I.) s. 13 . — Second stiit for 7 ‘edemptiofi.'\ In a 
suit for redemption of a usufructuary mortgage, 
a decree for redemption was passed conditional 
upon the plaintiff paying the defendants, within 
a time specified, a sum which was found still due 
to the latter, and the decree pro%fided that if 
such sum were not paid within the time speci- 
fied, the suit should stand dismissed. The plain- 
tiff failed to pay, and the suit accordingly stood 
dismissed. Subsequently he again sued for 
redemption, ailegihg that the mortgage debt 
had now bee:, '"satisfied from the usufruct. 
Held, having regard to the distinction between 
simple and usufructuary mortgage.?, that the 
decree in the former suit only decided that, 
in order to redeem and get possession of the 
property, the mortgagor must pay ihe sum then 
found to be due by him to the mortgagee, and 
did not operate as res judicata so as to bar 
a second suit for redemption, when, after fur- 
ther enjoyment of the profits by the mortgagee, 
the mortgagor could say thai the debt had now 
become satisfied from the usufruct Muha.mmad 
Samiuddin Khan v. Mannu Lal and others 

[ix-iae 

(2.) y-.] Held 

that a mortgagor whether under a simple or a 
usufructuary mortgage who has obtained a 
decree for redemption and allows such decree 
to lapse by reason of his not paying in the dec- 
retal amount within the time limited for pay- 
ment by the decree, cannot susbequently bring 

3(5 
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a second suit for redemption of the mortgage 
in respect^ of which such de^iree was obtained. 
Shsikh Golam Husain v. Musam?nai Alla Rakhee 
Beebee P. H, C, Reft. 1S71, p. 62) and 

Maloji V. Saga j I (/. Z. R\, 13 Bo7n.^ 567) fol- 
low'ed. Han Ravjl Chiphinkar v. Sha-purjl 
Hormasji Shei (/. Z. 10 Bo7?i.^ 461) relerred 
to. Jih{ham77iad Sa7)iluddi7i Khan v. Ma?i7t7i 
Lai (Z L. i?., II Ail.. 386) ; Sa7m Acliariv. Soma^ 
sundra7n Acha7i ‘ {/. L. R., 6 Mad. 1 19) ; 
l^riaiidt V. Angappa (/. L. R. 5 MacL 423) and 
Ra77iU7Z7’ii V. Brahina Datian (Z~Z. /? , 15 Mad., 
366) dissented from. David Hay v , Razi- 
Uddin and others. 

[XVII-24 

Anrudh Singh v, Skeo Prasad and others. 

[II-I14 

(3) — ^ — {Act X of 1877) ] The respon- 
dent brought a suit against the appellants 
and one G for possession of two houses in 
which he eventually obtained a decree against 
G alone, the appellants’ shares of the houses 
being exempted. When the respondent applied 
for possession of the houses in execution of his 
decree, the appellants objected on the ground 
that the ^vhole of the houses did not belong to 
G. This objection was disallowed, and the 
respondent was put in possession of the houses. 
He subsequently sued the tenant of one of the 
houses for rent. The appellants applied to be 
made parties to this suit, but the application was 
rejected. The respondent obtained a decree in 
this suit.^„ The appellants next took up their 
residence 'in this hou.se with the connivance of 
the tenant. The respondent thereupon charg- 
ed them with criminal trespass, and was 
referred by the Magistrate to the Civil Court. 
The respondent accordingly brought the pre- 
sent suit against the appellants for possession 
of the hoiL-e. The Court observed that the 
respondent s right of suit was distinct from that 
in the former suit, and there was no bar to this 
suit, with reference to the former suit or the 
execution proceedings in that suit under ss. 13 
or 244 of the Civil Procedure Code. Kalka 
Prasad and others Ram Ratan. 

[1*64 

^4.) X of 1887).] A brought a 

suit against B for Rs. 559-7-3 due on an account. 
The parties having agreed out nf Court to refer 
the matter to arbitration the Court adjourned 
the hearing for four'^days and some time after 
hearing that the matter had been settled by the 
arbitrators dismissed the suit for default. A 
brought this suit against B on the award claim- 
ing Rs. 642. Held that the suit was not barred 
by s. 13, Civil Procedure Code. Sannu Parwar 

Brij Lal, 

[1-23 

(5.) .] Where the plaintiif in an action 

for trespass has obtained a decree and a manda- 
tory injunction against the defendant, he can 
not bring a fresh suit against the defendant 
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w’ithout proof of a fresh cause of action. He has 
his remedy in the enforcement of the mauda« 
tory injunction, Jawitri v , H, A. Emile. 

[X-282 

<2.) Matter in issue. 

^15 ^ Matter m issue— Subject ^flatter — 

{Act X of 1877}.] The obligee of a bond payable 
by instalments sued the obligor for four instal- 
ments, claiming with reference to the terms of 
such bond interesi on such instalments from the 
date of such bond. The obligor contended in that 
suit that, on the proper construction of the bond, 
the interest on such instalments should be cal- 
culated from the dates of detault. The obli,(|ee 
obtained a decree for interest as claimed. The 
obligee subsequently again sued the obligor for 
four instalments, again claiming inierest on such 
instalments from the date of such bond. The 
obligee contended again in the second suit that 
interest should only be calculated from the dates 
of default. Held the question as to the date from 
which interest due on the defaulting instalments 
was exigible under the terms of such bond *..*as 
■res judicata. It is the “ matter in issue,” not the 
“subject matter” of the suit, that forms the 
essential lest of res judicata in s. 13 of Act X of 
1877. Pahlawan Singh v , Risal Singh and 

OTHERS 

[I-llO 

(3) Matter directly and substan- 
tially in issue. 

(7.) A finding in ajudgment to operate 

as 7 ‘es judicata, the Court being a Court ot 
jurisdiction competent to try tlie subsequenf 
suit, must be material and necessary to support 
the precise and particular ground or grounds 
on which the decree or some’opcrativc part of 
it was made, otherwise the finding must be 
considered either as superseded by the decree, 
or as entirely immaterial, or as no more than 
incidental and subsidiary to the main question 
in the suit, although in the latter case t lie finding 
may have been necessary to the decision of the 
suit. The finding of fact to operate as 7 'es judi- 
cata, need not have been the sole finding of fact 
upon which the decree was made, but it miust 
have been a material and necessay finding of 
fact, material and necessary in the^ sense that 
the fact must have been found as it was found 
in the judgment, ai"'' rmild not have been 
found otherwise, (or the decree a.s it was made 
to have been a good result in law from the 
fact or facts so found. Further, ifthere w'cra two 
findings of fact, either of which would justify 
in law the making of the decree which was made, 
that one of such two findings of fact which 
should in the logical sequence of necessary 
issues have been first found, and the finding of 
which would have rendered the other of such 
two findings unnecessary for the making of the 
decree which was made, is the finding which 
can operate as res judicata. A matter can 
not be said to be “directly and substantially 
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issue” within the mcriing of the first para- 
graph of s. 13 of Acl No. XIV of 1882 unless 
and until it is, or becomes, material tor the de- 
cision of the suit to find as to it. I'iie framing 
of issues under s. 146 of Act No. XIV of 1SS2, 
on which at that stage of tfio suit the right 
decision of the case appears to depend, does 
not of itself make the matter to which such 
issues relate “ directly and substantially in issue” 
within the meaning of s. 13, although, when the 
finding upon any one or more of the issues is 
sufficient for the decision of the suit, it may be 
desirable that the Court should state in its judg- 
ment its finding or decision upon each separate 
issue xvhich it had framed. The following cases 
were referred to : — Krislifta Behari Roy v. 
Brojestmfi Chowd ranee {L. R.y 12 /. A. 283) ; 
Soorfomonee Dayee v, Suddammd Mohapatter 
(£, A^, /. A. Supp. Val. 212); Raja Run Baliaddor 
Singh V, Mussunmt Lachoo Koer (A. /f., 12 /. 
A* 33) ; Radha Mad/md Bloldar v. Mauohnr 
Mukerji {Z. R. 15 /. A. 97); S/ia/hh EnactooUak 
V. Sasikh Ameer Baks/i (23 IV. R. C. R, 225) ; 
ABanmi If/mn v.Bhadu Bifddiu (/. Z. /A, 6 Calc. 

JamalZtm-nissav. Lnif-un’-nissa (/, L. /i\, 

7 Aii,y 606) ; Man Singh v , A^arayau Das (/. Z. 
R,y Z Aii.y aSp) ; Laclimafi Singh v. Mohan (/. 
Z. A., 2 AIL 500) ; Rafn Gholam v, Sheotahal 
{/. Z. R,y /. AlLy 266) ; Anusuyahai v. Sakharain 
Fandurang (ZZ./Z, 7 Bom. 464) ; Devarakonda 
Nar as amnia v. Deuarakofida Kauaya (/. L. /f., 

4 Mad., 143) ; Chela Jchharmn v. Sankalchand 
Jetka {/,L, R.. 18 Bom., 597) ; Tarakant Bancrji 
V. Puddofnoney Dassce (5 I'V. R., 6'., 63) ; 

Robinson v. Dallp Slng/i (Z. A’., ii Ch. D, 798), 
ShIB CHARAN LaL V. kACIiUNATH. 

[XV-47 

— .] 6" sued A^for four bonds, alleging 

that the same had been satisfied. A' had formerly 
sued .S' on two of these bonds. S had alleged in 
defence of that suit that those two bonds, as also 
the other tivo, had been statisficd. It was decid- 
ed in that suit that not one of the bonds had been 
satisfied, //e/d by Petheram, C.J., and Old- 
field, Brodhurst and Duthoit, jj., that the only 
issue in the former suit which had to be deci- 
ded being whether the bonds on which that 
suit was brought had been satisfied or not, the 
second suit was, under s. 13 of the Civil Proce- 
dure Code, res judicala only in respect of those 
bonds, and not in respect of other two bonds. 
The Court which tried the former suit had not 
jurisdiction to try the subsequent suit. 

Per Mahmood, J.— This being so, if the 
word " suit ” in s. 13 were taken literally, it 
might, \vith some plausibility, be contended, 
that there was no 7'es judicata in respect of any 
of the bonds. The word “ suit/' however, must 
be understood to mean such a matter as might 
have formed the subject of a separate suit in- 
dependently of the special provisions of the 
Civil Procedure Code, such as s» 45, which en- 
ables the plaintiff to unite several causes of 
action in one and the same suit. Adopting 
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this interpretation, it was clear that the two 
bonds which were the subject of the former 
suit could not be allowed to form the sub- 
ject of litigation again. As to the other two 
bonds, which^ were not the subject matter of 
the former suit, they did not in the former suit, 
constitute a “ matter directly and substantially 
in issue,” within the meaning of s. 13 ; and 
even if they were “ directly and substantially in 
issue,” the decision in the former suit would 
not support the plea oi res judicata, because the 
Court which tried that suit was not a Court of 
jurisdiction competent to try the subsequent 
suit in which the plea was raised. Sheoraj 
Rai V . Kashi Nath and others. 

[V-16 

(.Qy Recurring Uahillfy— Malikana 

dues,] For the purposes of the rules of 
rjs judicata it is not essential that the sub- 
ject-matters of the present and the former 
litigations should be uicntical. Where a re- 
curring liability is the subject of claim, a 
previous judgment dismissing a suit between 
the same' parties upon findings which do not 
go to the root of the title on which the claim 
rests, but relate merol^- to a particular item or 
instalment, cannot ('j)erati- as res judicata. But 
if such previous Jiiilgmetu negatives title 
and main obligation itstdf, the plainbfi* cannot 
rc-agitale the same question lU title by claiming 
a subsequent item or instalment. 77 / e Rajak 
oj/^iltapurv. S?7. Raja// Ran Buchl Sll/aya 
Garu(L.R., 12 /. A., 16 J referred to. On The 
17th AngUNt, 1885, a <uHt was instftuted for 
recovery of an annual ma/lkana allowance for 
the years 1290, 1291, and 1202 /ursli. On the 
5tli Octnbtn*, 1885, tin* Mnnsiftlisiuis^n'fi the suit, 
bn tln^ loih March, 1886, the Sn!)(>rdinato Judge 
on appeal reversed the Munsil’s decree, and 
decreed the suit. On the 21st June, 18S6, the 
delendant appealed to the iiiglf Court, which 
on the 4th July, 1887, reversed the Subordinate, 
Judge’s decree and restored that of the Munsif, 
on the ground that the plaintiff had never re- 
ceived and was not entitled io malikana. Mean- 
while, on the 8th June, 18S6, the plaintiff brought 
another suit against the defendant for recovery 
of malikana for the year 1293 Easli, which 
accrued after the instiiution of the former suit 
By judgments dated respectively the 21st 
August, and 27lh November, 1886, the lower 
Courts decreed this suit, lufiding that the Subor- 
dinate Judges decree of M.ircl), i886, in 

theformer suit, operated as resjud/cala and was 
conclusive in favijur of the plamtiffs title to the 
?nalikana. On the May, 18S7, the defen- 

dant appealed to the High Court, and on the 
i6th May, x8S8, (the High Court having, In the 
interval, dismissed the former suit by its judg- 
ment of the 4th July, 1887). the appeal came 
on for hearing, //eld that the effect of the High 
Court s judgment dismissing the former suit on 
the 4th July, 1887, was not affected by the cir- 
cumstance that the second suit was brought 
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for recovery of 7nalika?ta for a different year 
inasmuch^ as that judgment ^^vent to the root of 
the plaintiff s title to malika7ia, and its scope was 
not limited to the particular item then claimed, 
Balkishan and another V. Kishan Lal. 

[IX -42 

— -Incidental decision of title in S, 
C. C. suit,] Held that the incidental decision 
of a question of title in a suit of the nature 
cognizable by a Small Cause Court has not the 
effect of res judicata. Chet Ram Ganga. 

[VI >44 

Kahat Ali and another z/. Alladi. 


[III-203 

(n)_j, "«.] in 1882 M sued A” for damages 

for trespass on his land by making a road on 
it. Ihe principal issue in this suit was, whether 
the road m question vvas on the plaintiffs land 
or the defendant’s. The suit was decided in 
defendant s favour, the Court holding that all 
land to the north of a certain ravine (die boun- 
dary line) belonged to the defendant. Held 
that this decision had the effect of res judicata 
between the parties as to the boundary. In my 
opinion having regard to the special circum- 
stances of the case the question of what was the 
dividing boundary of the two parcels of land 
was a matter directly and substantially in issue 
m the former suit. Melwill v, Khuojee. 

LVI-3 

(4). Same parties. 


(12) Be?iamtdar. J A bcnainidar suing 

for the recovery of immoveable property or 
title can sue in his own name, and when such 
a suit is instituted by a he7tawidar it must 
be held to have been instituted with the con- 
sent and approval of the beneficiarv, against 
whom any adverse decision on the title set up 
will take effect as a res judicata. Fiosuii^io Coo* 
7nar Roy Chowdhry v. Gooi-oo Chum Sein 
159; and Hari Gobind Adhokari v 
Akhiy Kumar Moztmtdar {I. L, /f, 16 Calc.' 
364) dissented from. Fuzeehm Beebee v. Omdak 
Beebee (10 W. R , 469; and Meheroofiissa Bibec 
v Hur Churn Bose {\Q W, R., 22 o)distinguished. 
Gopee hnskun Gosam v. Ganga Persad Go-^ 
suain r6 Moo., I. A., 53; explained. Rain Bha- 
Bissesser Narain Shigh riS 
o' ^^ouhey V. Bhegwat 
/ P"r ^971 and Sha7igara 

y. Knshnan (I. L. k., 15 Mad., 267 y referred 
to. Nand Kishore Lal v, Ahmad Ata and 

ANOTHER. AnMOLI BibI AND ANOTHER V AlX- 
MAD Ata and another. Bholi Bibi v. Ahm.\d 
Ata and another. 


Khub Chand V. Narain Singh. 


[xv-ieo 

[LV9 

name^\ Where ma suit decreed in part in 
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the first Court, and pending cross appeals, the 
piamtiff died, and a party was substituted as 
his legal representative in the plaintiffs appeal, 
but no application was made by the defendants 
for substitution in their appeal, and both appeals 
were subsequently decided in the plaintift's 
favor, hetd that the title of the person added 
as legal representative in the plaintiff’s appeal 
to execute both decrees as such legal represen- 
tatiye was res judicata and was not affected by 
the defendant’s omission to bring such person on 
record in their appeal under s. 368 of the 
C. P. C, Saonli Bibi and another" Kapur 
Chand. 




{ 14). erent character . ] One R gave 

it /c a mortgage on certain immoveable pro- 
perty agreeing to pay the interest on the 
mortgage money annually. R subsccpiently sold 
the property to N M, after which the property 
was sold ill execution of a fJecree against Jv 
M and was purchased by // /A the balance 
01 the proceeds of the execution sale after 
tne sacisiaction of the decree was appropriated 

'n -^1 ^ 

II annual interest due to him 

under his mortgage. In this suit it was held 
was primarily liable as he had appropria- 
ted the surplus proceeds oft he exccutimi salij, 
and that the properly in the hands of JI i) was 
liable only in case ol A’ M's deianll. 'riierenpon 
JV M paid such surplus proceeds in Court 
which was dravwi oiii by A’ Ah Bubsequentty 
in 1S77 h R again sued iV yl/and HI) tor tlic 
aniuial interest and got a decree similar to that 
he had obtained before. In tSSo AVf bronuht 
the present suit against R, N llj and // f) tor 
l»ie piincipal amount due on liis mortirnee 
claiming to recover the same by sale of tin* 
gaged property, Both the lower C’onrt.s over- 
looked the fact that .V M had paid over the sur^ 
plus proceeds. Ihe first Court d<'('reed the 
lernis oHhe two previous decrees. 
Ihe louer appellate Court exempted the pro- 
peity m the hanus ot 11 JJ on the ground that 
he was a purchaser in good foith. On .second 
appeM by^/e it was keid that tlie property 
was hab e m the hands ol H D and that the pro- 

Is thi“no^Hnn operate as resjndhata 

tihhr,rfl° f the parties assumed aueu- 
character wlien rV Al paid iti 
fht Proceeds of the execution 

‘hereiore be decreed 


(ID.)— 
The fact 


1.1-138 


-—Person arrayed on the same sidcA 
I iamtifi and delendant was formerly decided 


together on the same side as co- 

very excep- 
tional cucunistauces, constitute that (njestion 
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re$ judicata. Bishnath Singh and others 
Bxshkshar Singh and another, 

[XI~34 

Laxxa V, Mannu, 

tX-177 

Bhagwant Singh and another v. Tej 
Kuar and others. 

[VI-12 

SiTAL Prasad and another v, Bansidhar. 

[11-168 

Muhammad Zakiya Khan v. Mirdad Khan 

AND OTHERS. 

[VII-246 



,X Of 1877 j.] Oil the death of one 5 AT, a 
Muhammadan, i?, his widow, C, his daughter, 
Sk. if^hisson, and his nephew, got, by mutual 
agreement their names recorded in the revenue 
registers each for one-*fourth of the estate left by 
him. Subsequently mother of Sk. alleging 
herself to be the lawful wife of S K sued £\ L\ 
Sk. K and A for her share in the estate by exclu- 
sion of A whom she did not admit to be an heir, 
Z?, C and A resisted the suit on the ground that M 
was not married to 5 K and that Sk. /sT was not 
his son. 3 i obtained a decree to the exclusion 
of A. Subsequently C died and A got his name 
recorded in the revenue registers against her 
share. Thereupon Sk, K brought the present 
suit against A alleging that he and not A was 
the heir at C A set ^up as a defence, to this 
suit that M was not Sk. K's wife nor was S/i. JC 
his son. Jleld that although the parties to the 
present suit were co-defendants in the former 
yet as a fact they were opposed to each other, 
Sk. K being on one side and supporting the 
pse of his mother and A on the other. The 
judgment therefore in the former suit operated 
as res judicata. Guiju Lall v. Fattek Lai, (l.L, 
6 Calc., 171) followed. Shadal Khan -z/, 
Aminullah Khan. 

[1-137 


( 17 ) .1 Where 

an adjudication between the defendants is neces- 
sary to give the appropriate relief to the plain- 
tiff there must be pch an adjudication and in 
such a case the adjudication will be res judicata 
between the defendants as well as between the 
plaintift and the defendants, but for this effect 
to arise there must be conflict of interests 
amongst the defendants and a judgment defining 
the real rights and obligations of the defendants 
inter se. Without necessity the judgment will 
not be res judicata amongst the defendants. 
Ram Ckandra A^araj/an v. Narayan Madhev. 
(/ . Z. i?., 1 1 Bom., 216) followed. Cottingham v. 
Earl of Shrewsbury (3 Hards Rep. <52) referred 
to. Ahmad Ali v. Nx\jabat Khan and others. 

[XV-156 
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Dost Muhammad Khan and others v. Said 

Beg AM AND OTHERS. 

[XVII -100 
(6). Bepresentative. 

( X g ) Represen tati ue— Trans/e re e.} 

One N brought a suit against a lambardar for 
her share in the profits of a certain mahaf her 
claim being based upon an assignment executed 
in her favour on the 29th of July, 1889, by one 
B as heir to one M. Prior to that assignment a 
suit had been commenced by the lambardar 
against B and one KB for possession of other 
property alleged to have been of M in her life- 
time and in this suit it was ultimately found, but 
subsequently to the abovementioned assignment 
in favour of N. that K B and not B was the heir 
to M. Held that the last mentioned suit did not 
operate as res judicata in respect of the present 
plaintiff’s claim under her assignment irom B* 
Nia2 Ullah Khan v. Nazir Beg am. 

[XII" ^246 

(10), ... Held 

that a mortgagee can not be bound by a decision 
relating to the mortgaged property in a suit 
instituted after his mortgage and to which he 
was no party. He can not be treated as a party 
claiming under his mortgagor (who was a 
party to the suit) within the meaning of s. 13, 
Civil Procedure Code, which section must be 
interpi’cted as if, after the words “under whom 
they or any of them claim ” the words “by a titk 
arising subsequently to the commencement of 
the former suit ” had been inserted. '•Sita Ram 
V. Wit AY ATI Beg AM AND OTHERS. 

[VI-lOl 

(20).—^ .] Certain 

persons, claiming by right of inheritance to C, 
sued B, N, A, K, and others for possession of 
certain immoveable property, and, on appeal to 
the High Court, in August, 1876, their claim was 
decreed in full In the course of the litigation 
which ended in that decree, Z purchased certain 
immoveable property from B, N, A, and K. Z was 
subsequently dispossessed of such property 
in execution of the decree of August 1876. He 
thereupon sued the holders of that decree for 
possession of the same, alleging that his vendors 
had inherited it from D, that the figures of the 
total of Cs property given in the plaint in the 
former suit were erroneous, that tne property 
now in suit was not affected by that decree, and 
that he had been improperly dispossessed of it 
It appeared that there was m fact a mistake in 
the total of the extent of Cs property as stated 
in the plaint in the former suit. Held that the 
plaintiff, having purchased pendente lite^ was 
bound by the decree of the fligh Court against 
the persons through whom he claimed, that the 
claim in the former suit having been decreed in 
full, the property now in suit was then decreed 
to the present defendants, and that the claim of 
the plaintiff to go behind that decree could not 
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be entertained. Hukm Sin^h and others tj, 
Zauki Lal. 

[IV-177 

(21) (Act 

X <?/iS77).] P, one of the heirs to the estate 
of a deceased Muhammadan, mortgaged such 
estate to B. Subsequently Xy also an heir, 
sued P for her share of the estate, claiming 
by right of inheritance and obtained a decree. 
Then K, sister, sued P and B for posses- 
sion of her share and obtained a decree against 
P ; but as against B her suit Was dismissed. 
X and V then sold their shares to A who 
brought this suit against B for possession 
of such shares. Idctd that the question of 
B's right to the possession of such shares as 
mortgagee was res judicata. Mata Din and 
ANOTHER V. SaDIK HUSAIN, 

[11-14 

(22) -—— Plmdusoni] Where 

a son in a Hindu joint family sought to re- 
cover from an alienee of his father, land which 
he alleged to have been joint family property 
and to the alienation of which he had been no 
party. Held that the defendant could not plead 
that the suit was barred by the principle of res 
judicata by reason of the fatlier having been de- 
feated in a similar suit against him inasmuch 
as the son was not claiming through liis 
father within the meaning of s. 13 of the Code 
of Civil Procedure. Mahadeo v. Mahngu and 

ANOTHER. 

[xiii-ies 

( 23 ) Judg 7 nent credit 

ior.'-Jtidg 7 ne 7 it~dehtor'\ In the proceedings 
necessary to establish the validity of a claim to 
property attached or an objeclion to an attacii- 
nient, under s. 2 '^'^ et seqq tiie Code ol Civil 
Procedure, the judgmeiu-crcditor does not re- 
present the judgment-debtor so as to render a 
subsequent claim to the property attached a 
matter Qi7'es judicata as between the judgment- 
debtor and the objector. Lallu v. Mannij. 

LX-177 

(6). Competent Court. 

(21) Competent Court ] 

See., s. 13* Nos. (S), (10), (n). 

( 25 ) — .] The word “ a Court of juris- 

diction competent tef try.’^as used in s. 13 of the 
Code of Civil Procedure, mean a Court having 
jurisdiction not only as to the amount but also 
as to the nature of the suit. Misir Raghohar 
Dialv, Sheo Baksk Singh (/, L. R., 9 Cat:,, 
439) referred to. Sheikh Hass tr 7/, Ram Kumar 
Singh and others. 

[XIF-18 

—Decree of Revejtue Court--‘U 7 ider 

e* 95 (/^ diet X of itiSs.'] The plaintiffs, who 
claimed to be tenants of certain land under a lease 
from the mmindqr, alleging that the defendant 
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was their sub-tenant under section 36 of the N.- 
W. P. Rent Act, 1881, caused a notice of eject- 
ment to be served upon the latter under the 
provisions of that Act. The defendant did not 
make an application under that Act contesting 
his liability to be ejected, and the plaintiffs app- 
lied under sections 40 and 95 (/) of that Act for 
assistance to eject him. The Revenue Court trying 
this application rejected it on the grounds that 
the defendant was not a sub-tenant of the plain- 
tiffs, but a co-sharer in their tenancy. The plain- 
tiffs thereupon sued the defendant in the Civil 
Court for declaration that the latter was not a 
partner ivith them in the lease, and for possession 
of the laud by his ejectment therefrom. Held 
that the relief sought in the suit by the plain- 
tiffs was not one wiiich a Revenue Court could 
give under any of the clauses of section 95 of 
the Rent Act, which pre-supposes unadmitted 
relation of landholder and tenant and there- 
fore the determination by the Revenue Court 
of the plaintiffs application for ejectment of the 
defendant was not the decision of a Court 
competent to try the suit and was no bar to its 
maintenance in a Civil Court, within the prin- 
ciple of section 13 of the Code of CivI Procedure. 
Loohi Singh and another v. Ishri Singh. 

[IV-8D 

( 27 .) — Under s. 93 {<7-) of 

Act XII qjiSSi,] This suit was brought in the 
Revenue Court for the recovery of rent lor the 
year 1890 The defence was that the defendants 
were formerly share-holders, but in lieu thereof 
they had got (by an agreement) the land as 
sir without any liability to pay rent. He/d that 
this same defence having been raised by the 
defendants in a previous suit brought by the 
plaintiff it was not open to them in the pre- 
sent suit under s. i 3 of the Civil Ih-occdurc 
Codfi. I/e/d further that the decision of a Re- 
v'enne Court on a point within its jurisdiction 
may have the effect of ra* judicata, Fatima 
Bibx V. Sarju Singh and another, 

[V-159 

(2^) — (Older s. 93 { 6 ) of Act XII 

of 58s I.] An occupancy tenant, who had been 
ejected, under ss. 34 and 93 {d) of Act XU of 
1881, sued in the Civil Court for a declaration 
of his right of occupancy and to have the 
decree ot the Revenue Court directing his 
ejectment declared of no effect, on the ground 
that his act was not one of tliose rendering 
him liable to ejectment, being authori2:ed by 
local custom, field that the question of the 
plaintiff’s liability to ejectment on account of the 
act in question, being a matter the cognizance 
of which was limited to the Revenue Courts, 
and the decision of tlie Revenue Court against 
him having become final, the plaintiffs suit was 
ban'cd by^ s. 13, C P. C. Raj Bahadur v. 
Binnha Siugh^ (/. L. i?., 3 AIL %) distinguish- 
ed. Radha Prasad Singh v. Sauk Rai. 

[IILXO 
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(29,) 

^/AciXir o/iSSu] 

See Act XII of i8Si, s. 96 (b) 


’Applications under s. 39 


(30.) Under s. 113 of 

Act {XIX of 1873).] Where a Court of Revenue 
acting under section 113 of Act No. XIX of 
X873, has decided a question of title or of 
proprietary right such decision being the deci- 
sion of a “ Court of Civil Judicature of first 
instance will operate as res judicata in a sub- 
sequent Civil suit in which the same question 
is being litigated. Har Charan Singh v, Har 
Shankar Singh and others. 

[xv-ie4 

See alse 


Har Charan Singh v, Har Shankar Singh 

AND OTHERS. 

[XIV-137 

— Decree of Revenue Courti\ 

See Act XIX of 1873, ss. in-115, Nos. (2), (3) 
4), (5)f 6),r7). ( 10 ). 

(7). Finally decided. 

(32) --^Finally decided’--P lea raised but 

not adjudicatedil A plea of res judicata can 
not be maintained where the issues pleaded as 
constituting res judicata though raised in a 
former suit, were not adjudicated upon by the 
Court in that suit. Yakub Ali Dhanpat. 


[XI.C-238 


(33), Construction in 

doubtful cases.] One A' 6", the owner of a one- 
third share in a certain fnama, had four sons 
TS, PS, XS and US. TS and PS died issueless 
in 1854 or 1855. NS, tvho died in 1859, left fK 
his widow and J the widow of a predeceased 
son. U S left two sons// 6* and MS. M S 
died leaving / 5 and A/ 5, the plaintiffs in the 
present suit. It appears that in 1858// 5 and 
if 5 executed a bond in favor of one // hypothe- 
cating their interest in the property left by JB S. 
/f put the bond in suit and obtained a decree 
in 1862. In execution of another simple money- 
decree held by H against HS and MShc caused 
the property hypothecated in the bond of 1858 
to be attached and advertized for sale. There- 
upon the plaintiffs, jV S and / S, brought a suit 
against MS, HS, JK, J and II for establishment 
ot right in respect of the whole one-third share 
left by i>\Sand for protection from sale of three- 
fourths of the property now in possession of MS 
(their father) on the ground that the debt was 
incurred for immoral purposes. This suit was 
dismissed. Subsequently II in execution of his 
simple money decree sold the right, title and 
interest of MS' in the village and purchased it 
himself and on the same day in execution of his 
bond decree the right, title, and interest of H S 
himself purchasing. After the death of the two 
widows the present suit w^as instituted by the 
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plaintiffs on the ground that on their death the 
piaintifis became eiAitled to the whole of the 
estate oi NS. The defendant who was a done, 
from //pleaded that the suit was barred by s. 13, 
Civil Procedure Code. The suit was dismissed 
by both the lower Courts. In appeal to the High 
Court it was contended on behalf ofthe plaintiffs 
that the share of NS which was in possession 
of J and J K at the time of the former suit was, 
if not in terms exempted, at least left untouched 
by the decision therein, and that all that the 
defendant's donor purchase'! at the auction-sale 
w'as the one-half share of M S and H S which 
they inherited thorough their father. Held 
that as it was doubtful from the judgment in 
the previous suit whether the question as to 
whether 11 S and M S had before the institution 
ofthe former suit acquired the interest of# N S 
was heard and finally decided in that suit the 
Court could not hold that the present suit was 
barred by s, 13, Civil Procedure Code. Nathu 
Singh and another v. Bhupat Kam. 

[IIX-190 

(S'l). — — ■ — ' — Dismissal on 

ground of limitalioni] B wm the auction pur« 
chaser of certain land, sold on the 21st April, 
1862, in execution of a decree against X. A, the 
holder of a mortgage by conditional sale ofthe 
same property from X, dated the 29th June, 1861, 
applied in the year 1875 Ihr foreclosure of the 
same. 'I'he mortgage was foreclosed in 3876, 
In 1877 B sued A^ to have the mortgage set aside 
as fraudulent. This suit was dismissed as 
barred by limitation on the 24th June^ 1878. In 
18S0 A bi'ought the present suit against B for 
possession of the laud by virtue of the mort- 
gage and foreclosure proceedings. The defence 
was that the mortgage was fraudulent. Held 
that the issue had not been finally decided in 
the previous suit within the meaning of s. 13, 
Civil Procedure Code, Ditsuitn Rai v. Tika 
Kam and others. 

[Ill-lOO 

(35) Dismissal for misjoinder 

a?id deficient Court-fee ). ] The purchaser of cer- 
tain immoveable property in execution of a dec- 
ree sued for possession of the same. The suit 
was dismissed “in its present form,” {ba haisiyat 
maujuda) upon two grounds : first, with I'eferehce 
to s, 10 ofthe Court Fees Act (VU of iSro), that 
the suit was undervalued and the plaintiff had 
failed to pay, within the tin^e fixed, additionai 
Court fees required by the Court, and secondly, 
for misjoinder. The purchaser subsequently 
brought a second suit. Held that dismissal of 
the formersuit was not, under the circumstances, 
a decision within the meaning of s. 13 of the 
Civil Procedure Code such as could bar the 
second suit by way of i^es judicata. 

Per Mahmood, J.— The object of s. xo, and 
indeed ofthe whole of the Court Fees Act, is to 
lay down rules for the collection of one form of 
taxation, and the rule that statutes %vhich impose 
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pecuniary burdens or encroach upon, or qualify 
the rights of. the subject, must be strictly con- 
strued, applies with special force to such pro- 
visions of the Act as provide a penalty, what- 
ever its nature may be. S. lo is simply penal 
clause to enforce the collection of the Court-fees, 
and dismissal of a suit under its provisions 
can not operate as res judicata. 

Also Mahmood, J.— The condition in s. 
13 of the Civil Procedure Code, that the former 
suit must have been ‘-heard and finally decided,” 
means that a former judgment proceeding whol- 
ly on a technical defect or irregularity, and not 
upon the merits, is not a bar to a subsequent 
suit for the same cause of action. It is not every 
decree or judgment which will operate as ?'es 
judicata^ and every dismissal of a suit does not 
necessarily bar a fresh action. It is necessary 
also to show that there was a decision finally 
granting or withholding the relief sought. Ra??i 
Nath Roy ChowdliTy v, Bha^ut Mohaputtet% 
(3 VV. Act 10, Rule 140); Shokhee Bemah v, 
Mehdee MundttL (n W, /?., 327); Dullabh Jagi 
V . Na^'ayan Lahhu, (4 Bo^rt , H, C. Rep, A . C, 
1 10) ; Ra?igrav Ravji v. Sidhi Mahomed Ebra- 
him (/• R‘, 6 Bom*, 482) ; Fateh Singh v, 

Lachmi Kooer (13 B. L, R. Ap. 37); Roghoonaih 
Mundtd V. Juggztt Bundhoo Bose, (/. L. R., 7 
Catc„ 214) and Sai kappa Chettiv. Ra 7 ii Kulaii- 
dapuri Nachiyar, (3 Mad, /FC, Rep. 84) refer- 
red to. Muhammad Salim v. Nabian Bibi 

AND OTHERS. 

[VI-119 

Dismissal 

for claiming inconsistent reliefsi] The plain- 
tiffs in 1SS4 brought a suit against the defen- 
dants in which they asked for exclusive posses- 
sion of certain land or in the alternative for 
joint possession. The Munsif dismissed the 
suit on the ground that the two relief were in- 
consistent with each other and the suit was not 
properly framed. No appeal was preferred from 
this decision. In 1885, they brought another 
suit against the same defendants for joint pos- 
session. Held that the suit was barred, the 
Munsiff not having reserved to the respondent 
the right to bring a fresh action. Kudrat and 
OTHERS V, DinU AND OTHERS. 

[VII-5 

^ 37 ).*** '"" ' * ' ■' — 1... I... Dismissal 

fornon-joinder,'] This suit has been brought 
for joint possession of a pond in muza. The 
plaintiff had previously instituted a suit against 
the defendants for possession of the pond. A 
decree was made in that suit dismissing it in 
the form in which it had been brought on the 
ground that all the persons who should have 
been made parties were not joined in the suit* 
In this suit it is contended by the defendant 
that this suit is barred by the previous decision. 
Held that there having been no withdrawal in 
rile former suit s. 373 of the Civil Procedure 
Code was inapplicable and the former suit 
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having been dismissed on a preliminary and 
technical point it did not affect as a bar under 
s. 13. Salig Ram Pathak v, Tirbhawan 
Pathak and others. 

LV-17I 

(38), Dismiss a I 

of suit ''as brought R'l Held that a Judgment 
which only went so far as to say “ that the suit 
as brought was not maintainable” is not a final 
judgment within the meaning of s, 13, so as to 
bar a subsequent suit on the same cause of 
action. Muhammad Zahia Khan v, Mrad 
Khan and others. 

[VII-246 

Muhammad Salim v, Nabian Bibi and 

OTHERS. 

fVLlia 

Salig Ram Pathak v. Tirbuawan 1'athak 

AND OTHERS. 

[,V-17I 

Per coftira, — 


Ganesh Rai V. Kalka Prasad. 

LIIL 140 

Kudrat and others v, Dmu and others. 

L VII -5 


Dismissal with have (0 

institute fresh suiti] A suit for [)ossession of 
immoveable property was wholly dismissed, on 
the ground that the plaintiff had not made out 
his title to the whole of the property claimed, 
though he had proved title to a one-third share 
of such property. The decree included an order 
in these terms: -“This order will not prevent 
the plaintiff from instituting a suit for possession 
of the one-third interest of Mussammat I.arh^ 
7nmia in the fields specified iu the deed of sahi” 
upon which the suit was based. No appeal was 
preferred from this decree. Siib.sequently the 
plaintiff' brought another suit upon the same 
title to recover possession of the one-third share 
referred to in the order just quoted. Held by the 
Full Bench that the Court in the former suit 
had no power lo include in its decree of dismis,sal 
any such reservation or order ; that the fact that 
the decree was not appealed against did not give 
the order contained in it, which was an absolute 
nullity, any efiect ; that as in the former suit the 
plaintift could have obtained a decree for the 
one-third share now claimed, though thexvhole of 
the claim in tliat suit was dismissed, the decree 
in that suit wms a decision within s. 13 of the 
Civil Procedure Code ; and the pre.scut suit was 
consequently barred as res judira/a. Kudrat v. 

(/.£. Ah, 9 All., \%) ; (Janesh Rai v, Kalm 
Prasad {/ Z.A. 5 Atl , 595) ; R,,,,, j>ai.hak 

V, I trbhawan Pathak {W N, 1885, 171) and 

Muhammad Salian v, Nabian Ihbi (A H R, 

8 AIL 283) explained. Sukh Cal v, BniKHAil 

[ix-iai 
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^40^) Withdrawal of suit 

under s, 373, Cwil Procedure Code.'] The plain- 
tiffs to tlie present suit applied for leave to with- 
draw from a suit previously brought by them, 
with liberty to bring a fresh suit under s. 373, 
Civil Procedure Code. The application was 
granted and no appeal ivas preferred from that 
order of the Court. Subsequently the plaintiffs 
brought the present suit. Held that the order 
could not have the effect of res judicata on the 
point in issue in the present suit because nothing 
was then decided. Abdul Rahman and an- 
other V, Lal Behari and another. 

[V-161 

Dismissal under 

s. 42, Cwii Procedure Code.] claiming to be 
the adopted son of P, brought a suit against 
the natural son of P^ for partition of a portion 
oi P's property. This suit was dismissed for 
not having properly been framed under s. 42 
(the plaintiff not having included the whole of 
his claim). Held that the judgment was not 
res judicata so as to bar another suit for the 
partition of the whole estate. The decision of 
other minor issues had not also that effect. 
Umrao Singh v, Pxai^e Lal. 

tVI-S3 

( 42 ) — ^Dismissal for want 

of cause of action,] A applied to the Revenue 
Court for the partition of a village, i? object- 
ed to it on the ground that he was entitled to 
the entire mama by the right of primogeniture, 

A was therefore referred to the Civil Court 
for the determination of his right to, and posses- 
sion of, a moiety of the village. This suit was 
ultimately dismissed on the ground that the 
Kevcmie Court ought to have disposed of the 
application for partition and had no power to 
decline to grant it. A thereupon again applied 
for partition of the village, but his application 
was again refused by the" Revenue Court on the 
ground that the village was impartible. lie 
then brought this suit to have it declared that 
he had equal rights with his brother B in 
the village. HeUi (i) That the suit was not 
barred by s. 13 of the Code of Civil Procedure, 
as the dismissal of the suit on the ground that 
there was no cause of action for the suit, is no 
adjudication of any right so as to bar the pre- 
sent suit, (ii) That the order of the Revenue 
Court, declining to give partition, was also no 
bar, as the Revenue Court was not competent 
to determine the rights of the parties. Jag at 
Singh v, Durjan Lal. 

[IV-2 

(4 <?) . Mx-farte decree--- 

A f>hti cation.] In August, 1S77, when Act VI 11 of 
1859 was in force, im ex-part e decree was passed 
against the present plaintiff'. He applied to have 
it” sol aside according to the provisions of s. 09 
ol the said Act, but his aiiplication was refused 
and he did not carry the matter further, He 

*X 7 
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then brought the pi;esent suit which was virtue 
ally to set aside the decree of 1877. Held that 
the suit was res- judicata. Ahmad Ali 7 /« 
Mumtaz All 

[II ~4 • 

(45) —Suit against Mu- 

hammadan widow— Dismissal on grotmd that 
dotoer had not been paidi] /brought a suit 
against C, a Muhammadan widow, for his 
share of the property left by Cs husband, and 
for the cancellation of a mortgage-deed executed 
by C on payment to C of the plaintiffs share of 
Cs dower or Rs. 7-8. This suit was dismissed 
on the ground that the plaintiff was not entitled 
to possession until he paid the dower in full 
and his share of the mortgage debt. Subse- 
quently I brought this suit for the same property 
on payment ol the dower and his share of the 
mortgage debt. Held that the suit was not 
barred by s. 13 of the Civil Procedure Code. 
Imam Baksh 2/. Chando and another, 

[VI-60 

(8.) Explanations. 

(*H) B. 13 , ExpL (I)]— -V sued W for a 
moiety of a brick kiln, claiming by right of in- 
heritance, and alleging in respect of the other 
moiety that it was his own property, IV in her 
defence to the suit denied that N had any 
right in the kiln and that a moiety of the kiln 
belonged to him. An issue was framed on the 
point whether a moiety of the kiln belonged to 
PP which the Court of iirst instance decided hi 
APs favour. At eventually obtained a decree for 
a moiety of the kiln which he claimed by right 
of inheritance. IV appealed, contending, inter 
alia, that it was not proved that a moiety of the 
kiln belonged to At, The appeal was decreed, 
and the decree of the Court of first instance in 
AAs favor was set aside. PV subsequently sued 
TV for the value of bricks \vhich he had wrong- 
fully taken from the kiln. A^ set up as a de- 
fence to the suit that a moiety of the kiln be- 
longed to him. Held that the issue whether a 
moiety of the kiln belonged to N was res judi- 
cata, under s. 13, Explanation I, of the Civil 
Procedure Code. Wilait Begam v* Nur 
Khan. 

[III-IIO 

( 47 ) s. la-Expls. ( 1 ) & ( 2 ), {Act X of 
1877.)] //, the proprietor of a one-third share of 
a certain undivided estate, made a gift of such 
share to F, He subsequently, in February, 1S75, 
gave a mortgage of such share, in his capacity 
as Ms guardian, to At and .S', the two other co- 
sharer’s of such an estate. In March, 1S7S, P, hay- 
ing attained his age of majority, brought a suit, 
as a co-sharer of such estate, under such gift, 
against N and S for possession of certain land 
appertaining to such estate, on the ground 
that they were using such land as if they were 
the sole proprietors thereof, The lower 
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appeilate Court, observing t^iat such land was 
the property of three co-sharers, that the mort- 
gage of P's rights to N and ^9 did not aftecl those 
rigTits as such, and that A^and S' were not justi- 
fied in using such land as if they were the ex- 
clusive proprietors thereof, gave P a decree 
for possession of one-third share of such 
land. N and 5 appealed to the High Court on the 
ground that P should not have been awarded 
possession, as they were in possession of such 
land as mortgagees. The High Court remanded 
the case for the determination of the issue thus 
raised by N and S ; and the lower appellate 
Court found that A^and S were in possession of 
P's share of such estate as mortgagees under 
the mortgage made by H above referred to, and 
of such land as such. P did not take any ob- 
jectioTi to this finding ; and it was adopted by 
the High Court and embodied in its final dec- 
ree. in October, 1S79, P sued N for possession 
of his share in such estate, claiming under the 
gift from //, and alleging that the mortgage of 
such share by //to T'/ was invalid. Held that, 
inasmuch as such mortgage was matter sub- 
stantially in issue in the former suit, the matter 
in issue in the second suit was judicata under 

explanations I and II, s. 13 of Act X of 1877. 
Nirman Singh v, Phulman Singh. 

[ 1-117 

^vas the owner of a four 
anna share in a village. On the ist March, 
1880, his childless widow R and his nephew 
who had separated from his two brothers 
and lived for some years with both L and R 
sold to S^one-thirdof the share. The 

brothers of B sued the vendors and the vendee 
to enforce a right of pre-emption, alleging that 
they, as well as B^ had acquired and entered 
into exclusive possession of the estate of L as 
his heirs. In the second appeal in this suit the 
High Court held that, as it was proved that the 
iova-anna share was Ls separate estate, and R 
had succeeded to it and was in possession of it, 
and thus the plaintiffs had not established a title 
to, or acquired possession of, any part of the 
share, the plaintiffs were not in a position to 
assert a preferential claim to purchase the pro- 
perty in dispute. The plaintiffs also pleaded 
that the question of the right and title assert- 
ed by them as the actual heirs of L should 
have been tried and determined in the suit ; 
but the High Court rejected this plea on the 
ground that the suit had been based merely 
on the allegation ''-of de facta possession, and 
that their claim was to obtain by purchase 
one-third share only, and not for any remedy in 
respect of their right to possession by inherit- 
ance of the entire iovx~a7ina estate. Subsequently 
to the decision, the same plaintiffs, alleging 
equal rights with ^ as reversionary heirs of/, 
sued the same defendants for a declaration of 
the incompetence of the widow, to alienate 
the property, and that the sale-deed might be 
declared, as against them, null and of no effect. 
The cause of action was stated to be the execu- 
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tion, on the ist March, 1S80, of the deed of sale. 
Held that the plea of res judicata failed. The 
matter now substantially in issue between the 
parties, viz.^ the pi'esiimptive title of the plain- 
tiffs to possession of the property, had not been 
“heard and finally decided'’ in the sense of s. 13 
of the Code of Civil Procedure. Such title was 
not “ alleged and denied” by the parties in that 
suit within Explanatioii /, s. 13. It was not a 
matter which “ might and ought ” to have been 
made the ground of attack in the former suit, 
within Expla?tatlo7i IL The law does not 
require a plaintiff at once to assert ail his 
titles to property, or to be thereafter estopped 
from advancing them. A plaintiff may, with the 
leave of the Court (s. 44, Civil Procedure Code), 
join causes of action ; but he is no where corn** 
pelled to do so. The cause of action in the 
second suit, although the date of its accrual was 
the same, was separate and distinct from the 
cause of action asserted in the previous suit. 
Sheoratan Singh v. Sheosahai Misr and 

ANOTHER. 

[IV-llS 

( 4 D.) s. 13 , ExpL ( 2.)1 Where a puisne in- 
cumbrancer who as such might have claimed 
redemption of a prior incumbrance, sued only 
for a declaration as against the auction purchaser 
under a decree on the prior mortgage of his 
right to bring the property purchased by them 
to sale in virtue of his mortgage, it was held 
that he could not subsequently sue for redemp- 
tion of the prior mortgage. Jn AMMAN and 
OTHERS V, DWARKA PeRSHAD. 

(50.) — .] Where a plaintiff sued - 

for possession of immoveable property as owner, 
having no title as owner, but a possible title as 
a mortgagee, it was held that he could tiot in 
a subsequent suit between the same parties for 
[)ossessiou of the same property claim as mort- 
gagee ; inasmuch as his title as mortgagee 
might have formed an alternative gremnd of 
attack in the former suit. Avtolah Riwt v. 
Champa Lai {W. A", 1891,7^. 132); Hasan All v, 
Seraj Husain {IV. N. 1894,;^. 64); Mathura 
Prasad v. Sambhar Singh {JV, N. 1892,;?^, 224); 
Atchavya v. Bangarayya (/. Z. /?., 16 Mad.^ 117) 
and Ranieszvar ParViiad v. Rajkumari RtiUett 
Kocr{L. R. 19 L A.f 234) referred to. Imam 
Khan z/. Ayub Khan and others. 

[XVII.143 

(51^) Two of the daughters of a 

deceased Muhammadan s\icd the remaiiung 
heirs for a partition of the inheritance, ana 
a decree for partition was made, which tvas 
confirmed on appeal by the High Court. Pend- 
ing the appeal to the High Court, two other 
daughters of the deceased, wlio had been 
parties defendants in the suit for partition 
brought a suit by which they claimed a large 
share in the estate of the deceased as part of the 
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dower debt due to their mother. In this suit 
they impleaded as defcndauts all the surviving 
descendants of their father. JIM that the 
claim for dower should have been made a ground 
for defence in the former suit by the plaintiffs 
who were defendants in that suit, and that as no 
such defence had been set in that suit the claim 
in respect of the dower debt fell within the 
pure vieiv of Explanation II to s. 13 of the 
Code of Civil Procedure, and the suit was 
barred, not only as against the plaintiffs to 
the former suit but as against the other defen- 
dants to that suit. Dost Muhammad Khan and 
OTHERS V. Said Begam and others. 

[XVII-199 

(52.) — .] Held that the holder 

of three prior mortgages over the same property, 
who, in answer to suits brought by the holders 
of other mortgages over that property of dates 
subsequent to his, has pleaded his rights 
under one only of the mortgages held by him, 
was barred by reason of Explanation II to s. 13 
of the Code of Civil Procedure from afterwards 
bringing a suit for sale upon one of his re- 
maining mortgages, which he might and 
ought to have pleaded as an miswev prelanl^ 
to the suits of the other mortgagees. Mla/mllr 
Pers/md SmgM v. (£. i?., x6 /. 

to7:S. C\ 16., Cak\ 182); ICameswar 

Perskad v. Raj Kumm^i Ruttan Koer (/. £. A\ 
20 Calc. 79); Kailas h Mondnl v. Baroda Sundari 
Dasi (/.£./?., 24 CaL^ 711); Sheosagar Singh 
V* Slta Ra7n Singh (/. £, /£, 24 Calc\, 616) and 
Matadm Kasodhan v. Kazim Husain (/. L. A\ 
13 AIL<, 432) referred to, Sri Gopal v, Pirthi 
Singh and others. 

[XVII ^216 

(53.) — — ^ — *] Where the plaintiff 

to a suit under s. 295, C. I^ C., had previously 
brought a suit in which he sought to follow the 
property which had been sold' under the de- 
fendant’s decree. Held that the present suit 
was not barred by s, t3. Dost Muhammad v, 
Ajudhia Prasad. 

[X-21 

(54.) (Aci X of It 

was agreed between A and B that the former 
should sell to the latter a house in consideration 
of (i) the payment of Rs. 41 and (ii) the transfer 
of the possession of a plot of land. A refusing 
to perform this agreement, was sued by B for 
possession of the house on payment ofRs. 41. 
The suit which was defended on the simple 
round that the agreement was not binding was 
ecrced in favor of B. In the present suit A 
sought to enforce the agreement as regards the 
plot of land. Held that the claim was barred 
by s. 13, C, P. C, BaDLI A|fD ANOTHER V, GaURI 
Dial. 

[D18 
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(55.) ( Act X of iZiT ).] BS 

and his two brothers jointly owned a certain 
estate in equal one-third shares. The three 
brothers joined in mortgaging such estate to 
certain persons who assigned their rights as 
mortgagees to M, BS's two brothers subse- 
quently sold their shares of such estate to M. BS 
brought a suit against M to redeem his own 
share and obtained a decree. He subsequently 
brought the present suit against M to enforce 
his right of pre-emption in respect of the sale 
to the latter by his brothers of their shares. 
The lower appellate Court held having regard 
to the case of Naraln Bullv, Bhairo Bmsh- 
pal, (/. L. R„ 3 All., 189) and the cases therein 
cited, that inasmuch as the plaintiff had not 
attempted in his first suit against to enforce 
his right of pre-emption, he could not^do so 
in his present suit. In second appeal it was 
contended on behalf of the plaintiff-appellant 
that the cases referred to by the lower appellate 
Court were not relevant and there was no pro- 
vision of the law of procedure barring the pre- 
sent suit. The Court observed that it could 
not affirm the lower appellate Court’s decree 
dismissing the appellant’s claim on the ground 
of false analogies in connection with ssJ 13, 42 
or 48 of the Code of Civil Procedure. Balgai 
Singh ti. Minatullaii, 

1LX63 

(50). (Act X of 1^77 

who held a decree lor money against /, caused 
certain property to be attached in execution of 
such decree as the property of hisyidgmcnt- 
debtor. A/, the wife of /, objected to such 
attachment, claiming simh projairly as her own. 
Her objection was disallowed, and she conse- 
quently brought a suit against B to establish her 
right to such property. She died while that suit 
was pending, leaving by will such properly to 
her sons. That suit proceeded in the names of 
her sons, who claimea such proper ty^ under such 
will. The lower Courts only decided in that 
suit that such property belonged to M, and not 
to I, and it was therefore not liable to be sold 
in execution of B's decree against the latter. 
They did not consider the question whether 
Afs sons were entitled to such propety under 
their mother’s will In second appeal in that 
suit B contended that /, as a heir to AI, was 
entitled to a fourth share of such property, 
and such share was liable to be sold in execu- 
tion of such decree. Afs sqns did not contend 
before the High Court that they were entitled 
to the whole of such property under their 
mother’s will to llie exclusion of /. The Pligh 
Court allowed B's contention. B brought 'a 
fourth share of such property to sale in execu- 
tion of his decree and purchased it Jnmself. 
Thereupon Afs sons sued him for such 
share claiming it under their mother’s will. 
Held that their mother’s will was a matter 
rvhich should have been made a ground of 
defence by M’s sons in the course ot the trial , 
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of the second appeal, in the fcg*mer suit between 
them and -5, and that, not having been so made, 
it was 7 'es judicata in the sense of s, 13, Explana- 
tion n, Act X of 1877. SutTAN Ahmad and 
OTHERS V, MaULA BaKHSH . 

[I-llO 

(57). In a suit to recover a 

sum of money due as wages, the plaintiff 
alleging that the defendant had engaged him to 
sell cloth on his account at a monthly salary, 
the defendant claimed a set off as the price of 
cloth which he alleged the plaintiff had sold on 
his account on commission. It appeared that 
the defendant had previously sued the plaintiff 
to recover the same amount as was now claimed 
by of set off, as being due for the price of 
cloth sold and delivered by the defendant to 
him ; and the plaintiff (then defendant) pleaded 
that there had been no sale to him, but the 
cloth had been delivered to him on commission 
sale. The suit was dismissed on the ground 
that there was no proof of sale of cloth, and the 
question whether any sum was due for cloth 
sold on commission sale was not gone into. 
The cloth now alleged to have been delivered 
on commission sale was the same as that alleged 
in the former suit to have been actually sold to 
the plaintiff. Held that the defendant was 
entitled, under s. i ii of the Civil Procedure Code, 
to set off the' amount claimed as due for goods 
sold on commission against the plaintiff’s de- 
mand; and that the claim for such set off was 
not barred under the provisions of s. 13. Held 
also that .-the Court-fee payable on the claim 
for set off was the same as for a plaint in a suit. 
Amir Zama v, Nathu Mal. 

[VI~169 
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ed a decree, caused the villages, with the excep- 
tion of F and AT to be sold and purchased them 
himself in 1875. He also subsequently pur- 
chased M Hs interest in MM. In iSyi T S 
again mortgaged the same nine villages, together 
with his reversionary rights in the estate then 
held by M K to B S. In 1S79 B S put this bond 
in suit, impleading M R also, as purchaser of 
M ICs interest in M M, as defendant. B S ob- 
tained a decree, but his claim on, MMwns dismiss- 
ed. Subsequently MR sued B S in respect of 
villages M and J asserting his right therein as 
prior mortgagee and purchaser. But this suit was 
dismissed as barred by s. 13, Civil Procedure 
Code, on the ground that the question might 
and should have been raised as part of his 
defence in the suit of 1879, The present suit 
was brought by ^ 5 for possession of P against 
M R and the plaintift desires to apply the" same 
rule ni^'esjudicataTx’A Lo this village as well Held 
that as at the time the suit of 1879 was brought 
the defendant M R had not possession of thcs 
village but only held a decree which he could 
execute against P or part of it, the present suit 
was not barred bys. 13, Civil Procedure Code. 
JaMUNA KuAR AND OTHERS BaLDEO SaHAX. 

[V-205 

(50) .] Where the plaintiff in 

a suit for pre-emption had, in a former suit 
against her in which the present defendant had 
obtained a decree for possession of the pro- 
perty now in question, omitted to assert her 
pre-emptive right as ground of defence,— 
that the suit for pre-emption was barred by 
s. 13, Explanation II, of the Civil Procedure 
Code. Raj Bibi v. Sukhi and another. 

[IX-175 


(58). — — The plaintifits, mort- 

gagees, having obtained an order for foreclosure 
under the provisions of Regulation XVII of 1806, 
subsequently got an ex-parte decree declaring 
their right to proprietary possession of the mort- 
gaged property and under that decree obtained 
possession thereof. More than 12 years after 
this decree had been executed the mortgagors 
sued to cancel the foreclosure proceedings on 
the ^ ground that they had been taken entirely 
behind their backs and they had no notice of 
them ; this plea had not been taken in the suit 
which had resulted in the mortgagor’s decree for 
possession. Held that the plaintiffs suit was 
barred as res-judlmta and even if this were not 
so, the defendants had been in adverse posses- 
sion for more than 12 years. Mouea Baksh 
AND ANOTHER 7 ^. TaJAMMUL HuSAIN AND AN- 
OTHER. 




(59).- 


-Three brothers T S, N S, 


and B S jointly owned nine villages includini? 
P, M My jt, J and M. NS left a widow 
M AT. In 1870 T S mortgaged his share in the 
nine villages to M R who put it into suit, obtain- 


(51). {ActXofiZ^^.W The 

appellant purchased certain projicrty from the 
widow of one C on the i8th November, 1874, and 
brought a suit against his vendor for possession 
of such property. The respondent, tvho repre- 
sented himself to be the nephew of C, and one 
C L, the daughter’s son of Q were made defen- 
dants in this suit. They contended that the 
widow was not competent to alienate such pro- 
perty. The Court trying this suit, however, 
declared the sale to the appellant to be valid, 
and gave him a decree for possession of such 
property. The respondent subsequently brought 
the present suit against the appellant in which, 
with reference to such sale, he claimed to en- 
force his right of pre-emption in respect of such 
property. Held following the cases of Baldco 
Sakai \\ Bafeshar Singk {J, L. /C., i AIL, 75), 
that the suit was barred by the provisions of s. 
13 of Act X of 1877, as the claim for pre-emp- 
tion might and ought to have been made a 
ground of defence in the former suit, and must 
be deemed therefor^ to have been a matter 
directly and substantially in issue in such 
TiWARI GaNDHARAX^ V, PiTAM, 
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— — .] Explanation 11 of s. 

13 of the Code of Civil Procedure applies to a 
plaintiff to the same extent as to a defendant. 
Mathura Prasad v. Sambhar Singh. 

[XII-224 

((53) , ] jiji and PC in three 

separate suits obtained decrees against CL and 
others for sale of certain hypothecated property. 
CL never appeared to defend those suits ; but 
when execution of the decrees therein was 
sought he filed objections, which objections were 
overruled. CL then brought a separate suit for 
a declaration that the property against which 
the decree-holders Ali and PC held decrees was 
not liable to sale by reason of the want of title 
on the part of the mortgagors to mortgage the 
sale, in this suit he got a decree in respect of 
the property dealt with in two of the former 
suits, but as to the property dealt with in the 
third his suit was dismissed. He then appealed 
and the decree-holders also appealed as to the 
other two suits. Held that the matters alleged 
by the judgment-debtor, plaintiff, were matters 
\vhich mi^it and ought to have made a ground 
of defence in the former suits in which he was 
a defendant and the present suit was therefore 
barred by the principle of res judicata. Amo- 
LAXi Ram and anothnr v. Champa Lal, 

[XI '132 

(04). .] A brought a suit 

against certain person’s to enforce a mortgage 
oi land situate in villages X, Y and Z. He made 
B also a defendant on the single ground that 
he set up a title to the village A", as a purchaser. 
B might in this suit have defended the claim 
as regards the land in Y and Z on the ground 
of prior mortgage and purchase, but he did not 
do so and the question was not put in issue and 
the decree directing the sale of those villages 
was not made against him. A brought the land 
to sale and became the purchaser. B then 
brought the present suit against A for posses- 
sion of those villages claiming on the ground 
of prior mortgage and purchase. Held that the 
suit was barred by s. 13, Explanation HI, Civil 
Procedure Code. Gopi Nath and others v. 
Baldeo Sahai. 

[111-40 

(115) s. 13, Expl. (3).]— -Plaintiff brought a suit 
for possession of certain land, past and future 
mesne profits and costs of the suit with 
interest. The decree in the suit granted in 
the first two reliefs in part, dismissed the rest 
of the claim, and w^as silent as to future mesne 
profits. The plaintiff subsequently brought this 
suit for future mesne |ux>fits, z. <?., profits from 
the date of institution of the suit to the date of 
the delivery of possession of the land. Held 
that the suit was barred by section 13, Explana- 
tion HI, of the Code of Civil Procedure. The 
provisions contained in sections 211 and 244, 
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para. 3, do not coii|emplate a case in which the 
plaintifi has directly invited a decision upon his 
right to future 7 ?ies 7 ie promts. Narain Das, etc,, 
V. Khan Singh. 

[iv-isa 

(GG). .] A brought a pre-emption 

suit and got a decree, in that suit he pleaded that 
outofRs. 1073 (consideration money) Rs. 350-j- 
Rs. 84 had been left with the vendee to meet 
mortgage on the property and he claimed to pre- 
empt on the same terms. The decree however 
made no mention of this Rs. 3504-84. A therefore 
deposited the whole sum, and brought this suit to 
recover it (Rs, 350+84) from the defendant. Held 
that the suit was not maintainable, firstly be- 
cause the question in this suit could comg within 
the purview of cl. (c) of s. 244 and would thus be 
barred, and secondly because under Explanation 
(iii)ofs. 13, Civil Procedure Code, This part of the 
plaintiff's claim must be regarded as dismissed 
and plaintiffs remedy was by a petition for 
review, or in the execution proceedings not by a 
separate suit. Brahmajit Gir v. Bahadur. 

[VI-IOD 

((57), 1 In execution of a decree 

upon a mortgage by 6 and X?, which was passed 
against the legal representatives of 6* and one 
only of the legal representatives of yl, part of the 
mortgaged property was sold to II while as to 
the remainder, a compromise was effected where- 
by it was saved from sale by H paying the decree- 
holders Rs. 474. H subsequently obtained pos- 
session of the whole of the mortga||'^d property 
and two suits were brought against him by the 
other legal representatives of Af for possession 
of their shares and the ejectment of //, therefrom, 
// defended these suits on the ground that he 
stood in the shoes of S and occupied the posi- 
tion of one joint mortgagor who had satisfied 
the other's debt by payment of the Rs. 474, and 
that unless and until the plaintiffs should pay 
their proportion of that amount he was entitled 
to retain possession of the whole of the property 
mortgaged. These suits were dismissed in the 
lower Courts, but the High Court on appeal 
decreed them, merely observing that they ^vere 
governed by the decision of tne Full Bench in 
Jafari Begam v. A 7 nir Muhammad Khan (/, L. 
7?., 7 AlLs 822). // then sued those plaintiffs 
for Ks. 275 as the contribution which he alleged 
to be due by them in respect of the Rs. 474, 
Held that, the High Court, in its former deci- 
sion, must be taken to have held that the plain- 
tiffs in that case were entitled to an unqualified 
and unconditional decree for ejectment, and that 
the present claim was resjniicata by reason 
of that decision. Mazhar Atx Khan and others 
V. Hadi Khan, 

[IX-4 

(08). — (Af^:/-?r^/i877).] A and 

B sued C for a declaration of propielary right-. 
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to an eight amia share of a certain village and 
the cancelment of an order refusing an application 
for partition of such share by B. The applica- 
tion for partition had been refused on the ground 
that she was a Hindu widow having a life-inter- 
est only. The fees paid on the plaint was Rs. lo. 
It appeared that sometime before C had sued A 
for a declaration that A was not the adopted 
son of the deceased proprietor. Held that the 
uestion whether A was the adopted son of the 
eceased proprietor was res judicata under Ex- 
planation III of s. 13, Civil Procedure Code. 
Munnu Lal and others V. Hira Lal and 

ANOTHER. 

[I "13 

( 69 ) . 13 , Expl. ( 4 ),] — A judgment liable to 
appeal or under appeal is only a provisional and 
not a definitive or final adjudication and can- 
not operate as resludicata during the interval 
preceding the decision of the appeal. Exp. IV 
of s. 13 commented upon. Sfd Raja Thakur 
Lapudi Su 7 'iyanaraya 7 ia 7 'ozu v, Chellait Kurt 
Chella^mna (5 Mad, H. C Rep. 176) and 
Nilvatu V. Nilvaru (/. L, R., 6 Bo? 7 t.y no) 
referred to. Bal Kishan and another v, 
Kish AN Lal. 

[IX -42 

( 70 ) . s. 13 , Expl. (6).]--//<?/^ that a decree 
obtained against one member of a joint Hindu 
family in respect of the joint property does not 
bind the others who were not parties to the dec- 
ree. S. i3.^Explaination V does not apply to 
such cases, Ramanand v, Kauleshar and 

OTHERS. 

[VII -217 

(7])^ .] The plaintiff sued the 

father and brother of defendant for trespass to a 
wall. His right to the wall was denied, but he 
obtained a decree On executing the decree 
he was resisted by the defendant, who claimed 
the wall as his ancestral property and alleged 
that he was no party to the suit in which decree 
had been obtained against his father and brother. 
His claim was registered as a suit under s. 331 
of the Code of Civil Procedure. Plaintiff contend- 
ed that defendant was concluded by the 
decree obtained against his father and brother. 
Held that a Hindu son in a joint family be- 
comes entitled by reason of his birth and his 
own right, a right which he can enforce against 
his father ; he does not claim under his father 
within the meaning of s. 13 of the Civil Proce- 
dure Code. Held also that the defendants in the 
former suit did not claim any right in common 
for themselves and others within the meaning of 
Explanation V of s. 13 of the Code of Civil Pro- 
cedure. The case of Narayan Gop Habbu v, 
Pandurang Gann (/. Z. i?.. 3 685) distin- 

guished. Ram Narain v. Bjsheshar Prasad. 

[VIII -149 
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(0) Applicability of s. 13 to execu- 
tion proceedings. 

( 72 ) . s. lS-{Acl Xof 1877).] ^Md, follow- 
ing Ri/p ICua?d V. Ra?n Kirpal Sukul (/. L, R., 
Z AIL, 141), that the principle of res judicata 
did not apply to proceedings in execution 
of decree. Abdullah and another v. The 
Court of Wards on behalf of Pertab Chand, 
a minor. 

[ 1-41 

(73) , {Act X of 1S77).] This was an 

appeal by certain judgment-debtors from an 
order allowing an application for execution of 
the decree. It was contended that the appli- 
cation was barred by time. The application 
was admittedly within three years from the 
date of the last application for execution of 
the decree but the judgment-debtor asserted that 
such last application was not made in accordance 
with law and would therefore not save limita- 
tion. Held that the High Court was not com- 
petent to enter into the legality of that applica- 
tion or to question the propriety of the order 
passed upon it. The proceeding having been 
held in a Court having jurisdiction to entertain 
it and its decision in the execution matter, nevt:ir 
having been reversed, cannot be impeached now. 
Mungul Pe7'sJiad Dichitv, Gnja Kant LahiH 
(/. L, R,, 8 Calc, 51 Z. R., 8 Z A., 123) followed, 
Shujaat Ali and another V, Ajudhia Prasad 
and others. 

[ 11-151 

(74) . X of 1S77).] I was admitted 

in this case by the pleader lor the appellant 
decree-holder that the questions now raised 
between his client and the judgment-debtor was 
heard and adjudicated upon in a previous c.xe- 
cution proceedings of the same decree, and 
that no appeal was preferred from the decision 
then passed. Held that accepting the admissions 
of the appellant’s pleader the appeal must be 
dismissed as barred by s, 13, Civil Procedure 
Code. Sheo Sahai v, Najaf Khan. 

[IL128 

(75) -..* .] A decree of the Agra Suddar 

Court, for possession of certain land situate 
in Ghazipore district and mesne profits, 
transferred for execution to that dfourt. After 
the decree had been so transferred the land, 
to which it related, was, by Government Noti- 
fication, transferred to Shahabad district. The 
Subordinate Judge of Ghazipore therefore trans- 
ferred the decree for execution to the Sub- 
ordinate Judge of Shahabad. In the course 
of execution by the latter Court tlie judgment 
debtors objected lo the jurisdiction of the Court 
but the objection was ' overruled by the High 
Court and the Privy Council. Later on the 
Shahabad Court transferred the deci'ce for exe- 
cution in respect of a specific sum as mesne 



( 573 ) 


DIGEST OF CASES. 


( 574 ) 


CIVIL PROCBDUBB CODE, s. 13.- 
(continued.) 

profits to the district Court at Ghazipore* The 
fudgment-debtor £igain objected to the execution 
on the following grounds.’ 

i. That the Shahabad Court had no juris- 
diction to execute the decree. 

ii. That it had no jurisdiction to transfer the 
decree to the District J udge of Ghazipore. 

iii. That the amount specified by the Shaha- 
bad Court as the amount of mesne profits was 
not correct. Held that all the objections were 

f 'oundless and the first was res judicata. Lalu 
AI AND OTHERS Z/. RaDHA PRASAD SiNGH. 

[III -139 

(7G) Some only of the decree-holders 

in this applied for execution in January, iSSi. 
Subsequently, one of the decree-holders who 
had not joined put in a petition to the effect 
that he had been paid Rs. 200 in satisfaction 
of the decree. The petition was ordered to be 
filed. On the 9th February, 1881, the Court 
struck off the application for execution on 
the ground that all the decree-holders had 
not joined and to which the judgment-debtor 
objected. The Court at the same time directed 
that the Rs. 200 should be deducted from 
the amount of the decree. Subsequently the 
decree-holders (excepting H and two others) 
applied for execution alleging that E was 
not a decree-holder and denying that any 
payment was made to him and imputing fraud 
to him and the judgment-debtor. The Court of 
first instance on the 9th April, 18S1, held that it 
could not enter into the question and payment 
and gave credit for the Rs. 200. The appellate 
Court dismissed the appeal on the ground that 
it should have been brought within one month 
from the order of the 9th February, 1881. Held 
that the order of the9tli April gave the decree- 
holders a right of appeal Held further that as 
the question of payment cannot be said to have 
been finally decided the Courts ivere competent 
to entertain it. Moti Lal and others z/. Ibra- 
him Khan. 

[in -10 

(77,)-.. Act X <9/1877.] A decree for 

money was passed on the 9th March, 
1865. The first application for its execution, 
made after Act X oi 1S77 came into force, was 
dated the i6th December, I878. On this appli- 
cation an order was made by the Court execiit • 
ing the decree (Mimsif) for the sale of certain 
property belonging to the judgment-debtor. 
The latter objected to execution of the decree, 
on the ground of limitation, and the decree- 
holders filed an answer to the objection. On 
the i 4 th July, *879, the case \vas struck off, 
because the decree-holder had not deposited 
certain process-fees, without the disposal of 
the objection. On the ist October, 1879, the 
decree-holders again applied for the sale of the 
property and it was ordered to be sold. On the 
X7th February, the judgment-debtor presented 
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a petition repeating the objection, which on the 
13th March, 1880, the Munsif entertained and 
disallowed. This order was affirmed in appeal 
by the District Judge, and again by the High 
Court. Meanwhile the Munsif had struck off 
the case from the file of execution cases pen- 
ding in his Court, on the ground that the records 
had been despatched to the appellate Court. 
On the 18th September, 1882, the decree-holder 
again applied for execution of the decree, 
praying that, the suit might be restored to 
its number, and that the judgment debt might 
be caused to be realised by attachment and 
sale of the judgment-debtor’s property specified 
in the former schedule.” Held that the decree- 
holder was entitled to execution of the decree, 
and that he could get it under the appjication 
which was made on the 1st October, 1879, 
inasmuch as the matter was made res judicata 
by the decree of the High Court iu appeal, and 
it must be taken that that decree w:is c<u*rectly 
passed and that the order for sale passed upon 
It was properly made, and that the sale oiiglit 
to have taken place. Held also that the pro- 
per application for the decree-holder to have 
made in September, 1882, was that the cafse 
might be restored to the Munsifi and that the 
present application might be so dealt with as 
to affect the same result, because the prayer 
contained therein referred to the number of tlie 
proceedings of October, 1879, and to the sche- 
dule of the properly then ordered to be sold. 
Jawahir Singh v. Iadu Nath and others. 

[V"69 

# 

(7§l, ,.] Where an application for exe- 

cution of decree is struck oft the file on an 
adverse decision on law or on the merits, the 
order, if not set aside on review or appeal, 
will operate as res iudicata* But where the 
application is struck off merely because taldana 
has not been paid, or some other step is not 
taken, the order does not bar a further appli- 
cation. Bijai Singh v. Haiyat Begam and 
another. 

[IX-16S 

( 70 ). .] The present application for 

execution of a decree was made within three 
years from another application for execution 
of the decree which was granted without any 
objection on the ground of limitation. Held 
that the Court cannot now go behind those 
proceedings so as to hv)ld that the former 
application was beyond time. Kali ChaRan 
AND ANOTHER V. SHARAF AxA KHAN. 

IIV-B9 

( 80 ). .] The dismissal of a petition of 

objections I0 an application for execution of a 
decree for default of appearance, neither party 
having appeared on the day fixed for hearing, 
will not operate as res judicata so as to bar the 
hearing of similar objections to a subsequent 
application to execute the same decree, Shafaat 
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Beg AM V, Hurmat Sultan# Begam and an- 
other. 

[XV-15 

( 81 .) —.j A Coui^t executing a decree 

had before it the question whether or not a 
sale in execution of that decree should be 
confirmed owing to the decree-holders, who 
were also auction purchasers, not having filed 
a receipt which they were ordered by the Court 
to file. The Court refused to confirm the auc- 
tion sale owing to the absence of the receipt, 
but at the same time directed that the decree- 
holders should not have power further to exe- 
cute their decree. Subsequently however the 
executing Court passed an order to the effect 
that, “the auction-sale which has been cancelled 
with be cancelled as before, and if the decree- 
holders apply again the property will again be 
put up.” The decree-holders made a further 
application for sale; but to this it tvas objected by 
the judgment-debtor that the Court's previous 
order that the decree-holders could not further 
execute their decree operated as res judicata, 
Held^ that the order thus relied on was superflu- 
ous and not warranted by any issue then before 
tlie Court, and did not operate 2iS7-es judicata as 
to the right of the decree-holders to execute their 
decree. Nathu Ram and another v, Muham- 
mad Ali Khan. 

[XY-119 

(82.) The plaintiff having obtained 

a decree for possession of certain land applied 
for execution by delivery of possession, where- 
upon a third party objected that he held a 
prior decree for possession of the same land 
and therefore the plaintiff’s decree was incap- 
able of execution. This objection was allowed 
a'nd the plaintiff then sued for establishment of 
his right to possession of the land jointly with 
the objector> making the former judgment-debtor 
and the objector defendants to the suit \-^?ield, 
on these facts, that s. 331 of the Code of Civil 
Procedure could not be applied to the disposal of 
the defendant's objection to execution, and this 
being so, s. 13 of the same Code did not make 
the plaintiff’s claim^ for joint possession res 
judicata, Bukal Singha Chowdhry v , Behari 
Lai (s B, L, R,, A, C, 206) referred to. Maha- 
BiR Prasad and others v, Parma. 

[XII-51 

T 

(833 sued for certain plots of land 

specified in the plaint. His suit was dismissed 
by the first Court but decreed by the appellate 
Courts, But both the appellate Courts omitted to 
enter in the decrees the numbers and specifica- 
tions of the plots sued for. Consequently when 
the decree-holder applied for execution he was 
met by the plea that the decree as it stood could 
not be executed. The Court of first instance dis- 
^ allowed the objection but the lower appellate 
Court reversed that order and disallowed execu- 
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tion. The decree-holders therefore applied to 
the lower appellate Court to amend its decree 
and their application was granted. Then the 
decree-holders applied for the execution of the 
amended decree. The defendant’s contention is 
that the application is barred by sec. 13 and they 
relied on Mungal Preshad Dichit v, Grija Kattt 
Lahiri (/, L* R., 8 Calc., ^ig);Rud> Knari v, 
Ra 77 t Kripal Kant Lahrii{I. L. R., 18 Calc , 
51) and Rtip Kuari v. Ram Kripal Shtikuh 
(/. L. R., 6 AlLi 269). Held that the rulings 
were not in point and the application was not 
barred. Ram Saran and another v, Persi 
Dhar Rai and others. 

[VII-284 

(8i.) ..] The principle of res judicata 

is applicable to execution proceedings in the 
same manner as to suits. Hence where, upon 
an objection to an application for execution of 
a decree, an order was made under s. 244 of the 
Code of Civil Procedure directing that the vil- 
lages affected by the decree should be sold in a 
certain order, and that order remained un appeal- 
ed, thereby becoming ^rmh—Held, that the same 
question could not be re-opened upon a subse- 
uent application for execution of the same 
ecree, but that execution must proceed upon 
the basis of the order referred to above. Na- 
GESHAR Prasad Singh and others v. Sri 
Niwas Pande and others, 

XI -33 

(85.) The principle of res judicata 

applies to prevent parties raising a second 
time in the same suit, or in the same execu- 
tion proceedings, an issue, which, in that suit, 
or in the proceedings in the suit, had been 
previously determined. The principle of res 
jiidicafa does not depend for its application 
upon the question whether the decision which 
! is to be used as an estoppel was a right deui- 
sion or a wrong decision in law or on facts. 
A defendant respondent can not avoid the 
application of the principle of res judicata by 
saying that he did not appear at the trial of 
the suit, and a plaintiff who has got an ex- 
parte decree on proof of his title or on failure 
of the defendant to prove a defence, the onus 
of proving which was on him, cannot be de- 
prived of the full benefit of the decree which 
he has obtained by the fact that the defendant 
did not appear in Court to T)r(>lcct his own in- 
terest. Ram Kirpal v. Rjip Kumi (/. L, Ah 
^ AIL, 269) referred to. Behari Lal and an- 
other V, Majid Ali, 

[XVII-20 

Applicability of Sn 13 to insolvency 

proceedings. '\ An order rejecting an appli- 
cation under s. 351 of the C. ’P, Code for a de- 
claration of insolvency, was passed, on the 14th 
April, i8$8, on tvhich date, under the first para- 
graph of s. 589 of the Code, an appeal from 
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such orders lay to the High Court. On the ist 
July, iS88, the C. P. Code Amendment Act (VI { 
of 1888) came into force, s. 56 of wliich repealed 
the first paragraph of s. 589 of the Code. In 
August, 188S, an appeal was presented to the 
High Court from the order ol the r4th April. 
Hdd^ applying the provisions of s. 6 of the 
General Clauses Act (1 of 1868), that the insol- 
vency proceedings out of which the appeal 
arose having commenced before Act VII of iS88 
came into operation, the repeal of the first para- 
graph of s. 589 of the Code did not alter the 
form of appeal or take away the right of 
appeal from the orders specified in s. 588 (17) 
and that the appeal therefore lay to the High 
Court. Although the rule of res judicata may 
not be universally or necessarily applicable to 
orders made under Ciiapter XX of the Code, 
it would be incumbent on a person who had 
recently failed to satisfy a Court under s. 351 
that he was entitled to Be declared an insol- 
vent, to show that circumstances had subse- 
quently changed so materially as to justify a 
renewed apifiication. Tiic mere circumstance 
that the creditors had taken further proceedings 
in execution would not afford legitimate grounds 
for asking the Court to institute a new case 
between the same parties under the chapter. 
Ashfaf Husain Kalian Das. 

[IX-I06 

(10) Miscellaneous Cases. 

( 87 ) s. \Z.-—Fraud?\ A plaintiff, to meet a 
plea of res judicata raised by the defendants, 
leaded that the previous decree relied upon 
y the defendants, which liad been made on 
an award in the course of a suit in which the 
plaintiff, then a minor, had been represented by 
tiis mother as guardian appointed by the Court, 
had been obtained fraudulently and was not 
binding on him. Held that the sjiecific fraud 
attribiUcd must be alleged and proved, and that 
such fraud must be fraud on both sides, /. tf., 
on the part of the guardian and on the part 
of the present plaintiffs then opponents. Mere 
negligence on the part of the guardian in pro- 
tecting the minor’s interests would not be suffi- 
cient to prevent the decree being binding on 
the minor. Daulat Singh and another 
Raghubir Singh. 

[XlV-141 

^Erro 7 tcou$ dccisio?ii\ Where a 

judicial decision pleaded as constituting res 
judicata in all other respects fulfils the require- 
ments of s. 13 of the Code of Civil Procedure 
and no_ appeal has been preferred against it 
within limitation, it is immaterial whether such 
decision is or is not sound in law. Parthasaradl 
Ayyafi^ar v, ChinnahrisJma Ayyangar (I. L. 
/\\ 5 Had, 304 A dissented from, Piiundo 7/. 
Jange Nath and others, 

[XIII-llO 


CIVIL PROCEDURE CODE, s. 13.- 

( continued.) 

(80) Cross suits — Failure to appeal 

in one.] One AF L filed a suit to have a 
certain door opened. The defendants filed a 
a cross suit to have the same door kept closed. 
ML was defeated in both suits. Ho appealed 
against both deci-ccs and was again defeated in 
both appeals. He appealed a second time, but 
only against one decree, and the other decree 
before the hearing of the appeal became final • 
Held that under the circumstances A) Fs appeal 
could not be maintained. Mangli Lal tu 
Narain Das and others, 

[XIII-100 

(00) ; One 

K T brought two suits, the one, to redeem a mort- 
gage of a ioux-afina share iu a village, agaiyst A 
and M, and the other for a declaration of his 
right to redeem a i\\xee>anna share out of the 
abovementioiied iowx-amm share against B and 
M. The plaintiff obtained decrees iu both suits. 
No appeal was preferred in the first suit. In the 
second suit an appeal was preferred by the defen- 
dants, but by the time that appeal came on for 
hearing the decree in the first suit had become 
final. Under these circumstances it was keid 
that so far as the appellant AI was concerned - 
he was prerlud(‘d from <iueslioning the title of 
the plaintiff which had boon a {finned in the 
first suit. Ke.sho Tiwari 7/. Sarju Kuau and 

ANOTHER. 

LXIII-221 

(<) 1 ) ^ — Disposal of ffect 

on the other.] Where the plaintiff and the 
defendant prefer separate appeals frojn the 
same decree, and on the appeal first heard the 
decree is reversed and the cause remanded 
under s. 562 of the Code of Civil Procedure, llie 
other appeal canmff be heard, the decree having 
disappeared. Jawahar Lal Mohan Lal 

AND ANOTHER. 

Lx-es 

(1) 2). .] The plain- 

tiff and the defendant in a suit each appealed 
separately, and the defendant’s appeal first 
came on for hearing, and an issue as to 
whether the plaintiff or the clefondani had title 
to the land in dispute was decided on the facts 
by the appellate Court adversely to the defen- 
dant. Subsequently, the plaintiff’s appeal, in- 
volving the same issue, came on for hearing 
before the sajiie Court. Held that although 
s. 13 of the Code of Civil Procedure did not 
apply, still tlic principle of res judicata applied, 
and the finding on the former appeal barred the 
trial of the same issue in the latter. Ram 
Khpal V. Ru/j/cuari {L. R., u 37; J.L*R., 

6 A//., 269) rclerred to. Ram Lal and oteekus. 
7/. Chhab Nath. 

|X'1S3 


38 



f 579 ) 


DIGEST OF CASES. 


C 5S0 ) 


CIVIL PaOCSDITRS CODE, e. 13.— 

(conthmed.) 

(93). Sa 7 ?ie order on itvo misls — Appeal 

against one only.] An application by a decree- 
holder for execution of his decree, and objec- 
tions by the judgment debtor being before 
the Court of a Subordinate Judge were regis- 
tered separately and put up in separate misls. 
Tlie Subordinate Judge recorded separate orders 
on each 77 usl^ in the one case allowing the 
judgment-debtor’s objection, and in the other 
rejecting the decree- holder’s application for 
execution. The decree-holder appealed against 
the order rejecting his application for execution, 
but not against the other order. Held that 
the appeal as instituted was not barred and 
could be heard. Kesho Taiwan v. Sarju Knar 
(W N, 1893,^. 22 1 j and Mangli Lai v.Naraln 
Das (W. N. 1893, 190J distinguished. Kamta 

Prasad v. Zabarda.st Khan. 

[XIV.88 

(94). Finding not onbodied in dec- 

ree.] The decree in a suit gave the plaintiff 
an unrestricted right to the property claimed 
by him, but in the judgment on which that 
decree was based it was stated, the finding 
apparently not being a finding on any material 
issue in the suit, that the defendants were en- 
‘ titled to certain rights in respect of the property 
decreed to the plaintiff'. No application was 
made to bring the decree into coformity with 
the judgment and the decree as it stood was 
affirmed on appeal. Held that the defendants, 
as plaintiffs in a subsequent suit between the 
same parties relating to the same property, 
could not plead the finding in their favor in the 
judgment as constituting res judicata in the face 
of the clear wording of the decree. Indrajit 
Prasad and others v. Richha Rai. 

[XII-113 

(on). .] nn 

and S G sued for ejectment of /]/ P from 
a certain house claiming title thereto under a 
deed of gift from one B jC, the mother of B B, 
who was alleged to be the widow of a separated 
Piindu to whom the house had belonged. Prior 
to this suit Af P had brought a suit against BK^ 
DB and SG, alleging that the house in question 
was the property of a joint Hindu family of which 
he was a member and praying for a declara- 
tion of his right to a one-sixth share there- 
in. That suit was dismissed on the ground that 
the property was not joint, as asserted, but the 
Court of first instance recorded a finding that 
“ the gift by a woman in respect of immoveable 
property even in the favour of the next heirs 
must be held to be invalid, a woman having no 
such authority.” In the subsequent suit this 
finding was relied upon by the defendant as 
constituting in his favour. Held 

that the finding in question did not operate as 
res pidicaia. Madho Prasad v. Daryai Bibi 

AND ANOTHER. 

[XV-108 


CIVIL PROCSDD’BE COBB s. 

( conlinticd.) 

(9G). yndgmeni after tmiifnfion of 

second S 7 uL] Tlie rule of res judicata con- 
tained in s.' 13 of the Code applies equally to 
appeals and miscellaneous proceedings as to 
original suits. Having regard to its main object, 
so lar as it relates to the re-trial of an issue, 
it refers not to the date of the commencement of 
the litigation, but to the date when the Judge 
is called upon to decide the issue. Where, after 
the commencement of the trial of an issue, a 
final judgment upon the same issue in another 
case is pronounced by a competent Court (the 
identity of parties and other conditions of the 
Code being fulfilled) such judgment operates 
as res judicata upon the decision, original or 
appellate, of the issue in the latter litigation. 
Bal Kishan and another v. Kishan Lal. 

[IX -42 

( 97 ). The whole pleading must be 

looked.] In considering whether a case comes 
within s. 13 it is necessary to look not only at 
the previous decree but to see what were' the 
questions raised or what might or ought to 
have been raised. To do this it would be 
necessary to look at the pleadings and tlie 
judgment. An objection that the plaint discovers 
no cause of action can be taken at any stage 
of the suit (6 B. L. P, Appendix, p. 71.) 
Champa Kuar v, Mina Mal. 

[VII-I 

(.08). Judgment after subject 

matter ceases to exist---( Act X of 1877 J.] Held 
that judgment on merits in a suit the sul>ject 
matters of which had ceased to exist at llie date 
of its institution could not have the effect of 
?'es judicata on any of the points thus mineces- 
sadly decided. Radha Prasad Singh v. Annu 
Pandey. 

[IL60 

s. 14 — 5 /^// in British India on forcigit 
Judgment.] ^ There can be no doubt that under 
s. 14 of the Code of Civil Procedure as amended 
by s. 5 of Act VH of 1888, the Courts of British 
India are competent to entertain suits on foreign 
judgments. Seth Samir Mal and others 
'v. Kalyan Mal and another. 

[X -148 

(I), s. \B.—Over-vdluatio?ti\ The plaintiffs 
in this suit wei"C the widow, 6 s(ms, and 
daughters of one yi deceased, and they claimed 
possession of certain houses and damages for 
the use of the same. A 7th son iA A did not join 
nor was he joined by the plaintiffs either as 
plaintiff or defendant and the claim was valued at 
Ks.i,o8o, (houses, Rs. 960 and damages Rs. 120,) 
The suit was decreed by the Munsifwiih the ex- 
ception of damages for which no evidence was 
produced by the plaintiff. In appeal, by the de« 
fendant to the District Judge, it was contended 
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that thci plaintil 7 s liud included the yth sous 1 
share in \lie claims and asked ibr^ darna/^es 
simply to raise the valium of tli(^ suii and lliiis to 
bring it ivitliin tlie jurisdiction ol the Subordinate 
Judg^'i. The District judge accepteal this conteii- 
tion aiid relying on Ih/no Maily v. Ca»ip- 

hell B. A. Ak, 193), ludd tliat the suit shoiiid 
have been bronglit in the Mnnsifs Court. Held 
(without overruling the Caicutla ruling) that the 
circumstances did" not warrant the conclusion 
drawn by the District Judge. The appeal is 
therefore allowed. Asuraf Ali and others 
V, Muhammad Hu-sain and others. 

[III-74 

(op Concurrenl jurisdiciion of 

Mimsif and Subotdifiale Jnd^c.\ Per Dethe- 
RAM, C.J., AND liRODIZuks'J’/ MaHMOOD AND 
DUTiioi f, j [. 'idle object of ss. 19 and 20 of tlie 
I 3 engrd Civil C<jurt’.s Act, uS 7 i, was to create 
in the District judge, Subordinate Judge, and 
Muiisif coiicLirreiil juri.sdiction up l<> l\s. i,noo. 

Per PiauiitRAM. C.J, ~S. 15 of the Civil Dn)- 
ceduve Code is a proviso to those sc'Clions Idio 
word “shall” in that secliv)ii is imiierative on 
the suitor. The vvord i.s used lor the purpose of 
protecting the Courts. 'Die suitor shall ])e ob- 
liged It) bring his suit in the Omrl of t he lowest 
grade competent to try it. The object of th<^ 
Legislature is llial tlic Ct>urt ot the higher grade 
shidl not be overcrowded with suits. Whtui- 
cver an act confers a benelit, the doneii may 
exercise the same or not at his pleasure, 'i'lie 
proviso is for the benefit of the Court of the 
higher grade, and it is not boniul jo lake atlvaii- 
tagoofit. if it does not wish to try the suit, 
it may refuse to entertain it. If it wishes to 
retain the suit in its Court, it may do so; it is 
not liound to reluse to entertuiu it*. 

Per Du'i'iiorr, T. — The words in s. 15 of the 
Civil Procedure Code, “shall be,” are an instriir- 
lion which the Court is bound to follow; and they 
are therefore a restraint upon jurisdiction. The 
ehect, therel'ore, of the concurrent jurisdiction 
of Subordinate judges and Miinsifs is not to 
allow to a Subordinate judge discretion as 10 
accepting or not accepting for trial by himself 
suits cognizable by the inferior tribunal. 

Brodmuri^t and Mahmood, J ] ,— -S. 15 of tiie 
Civil }h-ocedure Code is a rule of procedure, not 
of jurisdiction, and whilst it lays down that a 
suit shall be instiiiitcd in the Court of the lowest 
grade, it does not oust the jurisdiction t)f the 
Courts of the higher grades. Riissick CJnmder 
Mohmitw Ram. Lai SJia.ha, (22 W. R. 30 1) and 
Sufee-oollah Sircar v. Jlega?n AVM (25 IV, R., 
219,) followed. 

Per Oldfield, J.—S. 15 of die Civil Pro- 
cedure Code is a provision entirely of procedure 
as distinct from jurisdiction, and its effect on s. 

19 of the Bengal Civil Courts Act, is that the 
jurisdiction of the District Judge and Subordi- 
nate Judge extends to ali original suits cogniz- 
able by the Civil Court, subject in its exercise 
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! to a certain procedure, namclj^ that the suits be 
instiiiitcd in the Court of ]owe.st grades compe- 
tent to try lliciii. 

Held, therefore, by Pctlieram, C.J , and Oldueld/ 
Brodhiirsl, and Mahmood, jj, — Where a Subor- 
dinate J iidgc had tried a suit which a iVlniisif, 
a Court of a lower grade, might have tried, that 
the Subordinate Judge had not acted without 
jurisdiction. The phiiut in such suit had been 
in the iirst instance presented to the Munsif, 
who had returned it, to be presented to the 
Subordinate Judge. 

7 V;'Dutiioit, J.— Tiie decree of the Suborch- 
nate Judge would not be liable to be reversed in 
a])peal ior want of jurisdiction, ftu* jurisdiction 
was there, tiiongli it ought not to have been 
exercised. This view ot the matter was c^nisis- 
tciit witli the received canon of construction, 
that unless the Legislature' uses negative words, 
or Words showing an iiiteulioii to treat the 
obseiwance of a rule of procedure as esisential, 
th(^ rule will orilinarily be treated as a dire.ction 
only, l.bider the circumstances, Iherefona the 
District Judgt‘. had, in apj^eal, correctly ndnstul 
to eniertain’llie plea ofdtsfect in jurisdiction. 

{*er Mahmood, J.--The institution of a suit . 
in a Court of higlnu' grade than rht; (Jourt which 
is com{)el(mt to try it, is not aipiestion either 
as to the jurisdiction or ailectiiui the merits ol 
the case.* it is a <pu*stioii of the kiiul piovidcui 
for by s. 57S ot tlu* (hvil Drocedure Code, and 
the irregularity is not on<.t w'hic.h a(iecL.s, “the 
merits <jf the cases or the jurisdi('.tion of the 
Court” within meaning of that smuion.ioThe plea 
of want of jurisdiction can be enteriaiiKul lor 
the first time at any .stage of a suit, provided 
there is on the record sulhcienl matm'iai to sub- 
stantiate it. Nidhi Lal V. Mazhar llusAm 
AND ANOrHEK. 

[V-l 

(I.) s. le.’-Hecrec fors<ile— 7 firisdicl/o 7 t.'\ 
Held that a decree upon a mortgage bond 
given by a Court having no jurisdiction over 
the mortgaged properly must lx: regardt‘d as 
simple money decree. Mahabir Prasad and 

ANOTHER 7A j AG ANN ATM RaM. 

[VI-32 

(2. ) Malihana - immoveable property. ] 

A .suit for 7naliUai!a>d!i\Q.^^^.'\ to have lieen wrong- 
fully ai)pro})riatod by the delondant is not a 
suit relating to iinmovcai)!(‘ la'opePy so as to 
nccc.ssitale its being In'ouglst in tluG^ourt, within 
the jurisdiction orwliicii the immoveable pr< - 
])Crly iiul of whicli the malikana arosit is silnal- 
cd, Sri Lal v. Klshan Lal and another. 

1X1-165 

( 1 .) s. 17 fa)™ ''Cause of actlonr\ The 
expression “cause of action,” as used m s. 17 ol 
the Civil Proccdmie Code, docs m'l mean Vvdiolc 
cause of action, but iacludcs pari ^f 
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the cause of action, in a siJit for compensation 
lor breach oi a contract, the making of the 
^ material part of the cause of action, 
therefore, where a contract was made at C 
and broken at that the Court at Chad juris- 
diction to try the the suit for compensation for 
the breach of such contract. LlewJielUfi v. 
Chtmni Lai (/. Z. i?., 4 All, 423) and Gopi 
M'lshna Gossaptt v. Ntlhovznl Lanefji, (13 Z* Z 
^,461) followed. DeSouza v. Coles, <3 Mad[, 
it. C. Rep., 384) zxidi Jtmioojtah Pe^shad v. Zai- 
mnmssa, (5 Calc., Z. R., 26S) dissented from. 
mSHUNATHAND ANOTHER Z/. IlAHI BaKHSH. 

5«aIso tIII-34 

Salima Bibi and others v. Sheikh Muham- 

MAD OTHERS. 

[XVI-2 


( 2 ). 


^Suit to set aside 


forged will} This was a suit to have a will, 
executed by the plain- 
tifi s deceased husband set aside as a forgery 
Plainliffiived at Azamgarh, defendant at Cawnl 
pore. The will ivas alleged by the plaintiff to 
have been labricated and registered by the 
defendant at Ghazipore. Plaintiff’s husband 
also Iwed at Azamgarh. Held that the Azam- 
garh Court had no jurisdiction to try the suit as 
the cause of action arose at Ghazipore where 
the will was published. Sheodial Mal and 

ANOTHER V. DURGA KUAR. 

[III-128 


(3).- 


j-A- — Suit for dozver A 

suit tor the recovery of a dower debt from the 
assets of a deceased Muhammadan being a suit 
on a contract is subject to the provisions as to 
.jurisdiction contained in s. 17 of the Code of 
Civil Procedure, 1882. Shankar Dial v. 
Muhammad Mujtaba Khan and others, 

[XVI-llS 


(4). 


-Breach of con- 


iract?\ C and Z entered into an agreement at a 
place in the Saran district, in which the latter 
resided and carried on business, whereby C 
promised to^ sell and deliver to Z at a place in 
the Saran district certain goods, and Z promised 
to pay for such goods on delivery “ by approv- 
ed on Calcutta or Cawnpore (where 6' carried on 
business) payable thirty days after the receipt 
OI the goods, or by Government notes.” C deli- 
vered the goods acviording to his promise, but Z 
did not pay for the same, and C therefore sued Z 
for the price of the goods, suing him at Cawn- 
pore. Held that the “ cause of action"’ within 
meaning ol s. 17 of the Civil Procedure 
Code was s breach of his promise to pay for 
the goods ; that the parties intended that pay- 
ment should be made at Caivnpore and the 
cause of action therefore arose there ; and that 
thei'efore the suit had been properly instituted 
there. Lewheeein v Chunni Lae. 

[II-lOl 


CIVIL PBOCEBUBE CODE, fcoulL 

m/ed.J 

.(5). a 17 (W.-^-Acluallf and voluntarih* re- 
side.\ One A R was Kotwal of Mirzapore 
and for the purposes ol his duty in Mirxrapore 
Iijid hired a house there in which he and his 
Wile lived. IIis home or family residence, how- 
evei, was in bhadohi, ^ parganah ivithiri the 
family Domains of the Maharaja of Benares 
Held that lor the purpose of s. 17 of the Code 
oi Civil Procedure, A R must be taken to have 
and been “ actually and voluntarily residing ’’ in 
Mirza^oxe Fatima Begam\. Sakma Begam 
5^) ^^^Hashee NathKooerv. Deb 
Rmnanuj Doss (16 W, R„ 240) consi- 
deied. Abdul Rahman and others v, Aru- 
dhia and others. 

[XII-115 

Ai^}* Expl. (II)]-Asuit was brought a 
a Railway Company whose prin- 
Bombay, but which had a 
oUa for a refund of 

alleged overcharges of freight paid at Bombay 
on goods consigned from Agra. A railway re- 
ceipt was given to the plaintiffs at the time of 
consignment stating the amount of freight pay- 
able at Bombay. Held with reference to s. 17, 
bxplanation II, of the Civil Procedure Code, that 
the cause of action arose solely at Bombay and 
the Court at Agra had no jurisdiction to entertain 
me suit. Amolak Ram and others 7/. The 
Company and Central India Railway 

LVIII-69 

(p.~S. -Property partly situated in Mo- 
radabad and Parl/y in the rarai:\ Held that 
the Courts of the Moradabad district had no 
juiisdiction to pass, a decree in a suit for sale on 

a mortgage, or lor sale of land, situated in the 

1 arai, to which at the time of the mortgage and 
of the suit thereon Regulation No. IV of 1876 
applied, by reason merely of a portion of the 
property mortgaged being situate in the Morada- 
Prasad -^^am Ratan and others V. Lalta 

[XV-110 

J in differc7it dts- 

tncls--Junsdicti07i..] The plaintiff in this case 
as the heir ol one P, claimed possession of 
certain property, situated partly in the Gorakh- 
pure district, partly in Oudh, instituting the suit 
in the Court oi the Subordinate Judge of Gorakh- 
. properties are alleged by the 
plaintift to have been originally in the posses- 
stoti of defendant No. i, but that the property 
Situate in Oudh was now in possession of defen- 
dant Na 2, who had obtained it from defendant 
Wo. I, that part of the suit which related to the 
property situated at Gorakhpore was conipro- 
mised and the only matter remaining in dispute 

was the property situated outside the jurisdic- 

tion ot the Court. Meld that the Court had no 
J^arain'°" 

[V'126 


( 2 ).- 





di(;ksi ok 
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^3). ] Where 

certain plaintiJVs t'huinod pussessiosi of S(‘j)aratc 
portions of land situated in two diirereni districts 

011 the same title against liie same defendants 
alleging a dis])osst‘ssion on one day from part I 
of the pro{)crty claimed in district A and IVom 
the whole in district /> and on another day 
from the rest of the property in district A; 
Held that the plaintiffs could bring one suit for 
recovery of the whole property in both districts 
and that such suit was properly brought in a 
Court in district A. Kaiija v. Is-mail (/. 1 . i?., 

12 Mad.y 3S0) referred to. Har Chandar Singh 
AND OTHERS V. LaL BaHADUR SiNGII AND AN- 
OTHER. 

[XI V - 119 

S, 20 . — Transfer — Co 7 tveniencc ] An ^appli- 
cation for transfer under s. 20 of the Code of 
Civil Procedure cannot be allowed where it is 
made solely on the ground of convenience and 
where no (piestion aristis as to whether or not 
justice is more likely to be done between the 
parties if the application is granted. Amjad 
AlI and others V. ilABIB-ULLAIi AND OTHERS. 

[XIII-68 

s- 24 . — Poiver of Court.'] S. 24 of the 

Civil t-^rocedure Code docs not empower a High 
Court to transfer a suit instituted within its 
own jurisdiction to the jurisdiction of another 
High’ Court, but only to dedaroi in which Court 
a suit shall proceed, and, if necessary, to stay all 
further proceedings witliin its own jurisdiction. 
The dcleiulants, in a suit instituted at Mauipore, 
who resided and carried on business at Surat, 
ajtplied under s. 24 of the C^ivil Procedure Code 
that the suit might be tried at Surat, on the 
ground that it wtmld be tried with great(‘r con- 
venieiince to them at tlial jdace. HeUt that tiicre 
being no balance in favour of either justice or 
convenience on the .side of the Surat Court, the 
suit should proceed at Mauipore, Tula Ram 
and another V, liARJiWAN DaS AND OTHKR.S. 

[ 11-164 

( 3 ). s. 2 o.— 7 yaMsfcr — /Proceeding' in the 
'wi 7 iding tip of cotnp any i\ There is nothing in 
Act VI of 1S82 or the High Court’s Act (24 and 
25 Vice. i04)orthe Letters Patent, which prevents i 
the High Court from calling for the record of 
the proceedings in tiic winding up of a com- 
pany under the Companys Act, and Iransfering 
tliosc. proceedings to jr..s own hie. Sucli a power 
is given to the High. Onirt by s. 647 read witli 
s. 25 of Act XIV 'of 1882. In the matter of 
rHE West Hoektown Tea Company, Limited. 

LVlI -7 

(2). '—Tratisfer to District judge — His 

poioers to transfer to Suhordhmte judge.] When 
a suit has been transferred by an order of the 
High Court from the Court of a Subordinate 
Judge to the Court of the District Judge for trial 
it is the duty of the District judge "to try the suit 


CIVIL PROCEDURE GO.DE, a. 25- 

{co7ituiued A 

himself and he i-s Aoi competent to treaisfer the 
suit back to the Court of ihe Sudordinatc judge. 
Fatima Biiii n. Muhammad Abdul Majid. 

[XII-164 

(8). T ran sfp‘— Cure of ju 7 'isdictioni\ 

Held that a defect of jurisdiction arising out of 
the institution of a suit iu the wrong Court was 
not cured by the transfer of the suit. Pachoni 
Awasthx V, Ilahi Bakhsii. 

[II-llS 

^-1). Consetti 

of parties.] A suit for the infringement of cer- 
tain inventions, instead of being instituted in the 
Court having, by virtue of s. 22 of Act XV of 1859, 
jurisdiction to entertain it, was iiistiir-ted in a 
'Court subordinate to such Court not having 
such jurisdiction. The Court having jurisdiction 
to entertain .such suit, at the joint request of the 
parties, transferred it for trial to itscli under s. 215, 
of the Civil Procedure Code and tried it. Held 
that, inasmucli as the |.>ar}ies liad assented to the 
transfer of the suit, and its transfer brought it 
into the right Court, the fact that the suit had 
jiecn originally instituted in the wrong Court 
did not render the transfer illegal, and the Court 
having jurisdiction had propcily tried the suit. 
Petman V. Bull. 

[11-62 

(r>)- -‘Transfer of Small (\iuse Court suit 

to Subordinate Judge — App>eaL\ This suit was 
instituted in the Court ofa Subordinate judge 
exercising Small C'au.se Court jurisdtetion. The 
Subordinate judge retirc< I shortly after, and the 
District judge directed his .successor, who was 
not investcil with Small C.'ause Ckiiirt powcr.s, to 
try the suit, 'i'his was done and the Subordinate 
Judge dismissed the suit. The District judge 
entertained an appeal from his decree, aiid set 
aside his decision. If eld that the order of trans- 
fer made by the District Judge must be taken to 
have been made under s, 25, (I F*. C., and 
that consequently the Subordinate Judge who 
tried the case was a Small Cause Court, no a]-)peal 
therefore lay to the District Judge. i)o.ST 
Muhammad v. Kauleshar Rai and others 

[III-49 

T?’a 7 isfcr of Sffiall Cause Court 

suit to M utisij'^ Appeal. \ Tiiis suit was filed as 
a Small Cause Court suit in the Court of a 
Subordinate Judge having Small Cause Court 
power.s. It wa.s .suhseciueinlj!' IrnushuTcd by 
the DistrieL Judge under s. 25, C. P. C., to the 
Mun.sif to be tried as a Munsifs Court case. 
Held that it would remain throughout a Small 
Cause Court suit and would be subject to the 
incidents of such a suit. Mangal Sen v. Rup 
Chand and another. 

[xi-se 

Tfy the suit l\ Where the trial of 

a suit was commenced by a Subordinate Judge, 



i SBB ) 


( SS; ) DIGEST OF CASES. 


CIVIL PBOOEBIJRS CODE, s. 25- 

{conimued) 

and then transferred by the pistrict Judge to 
his own file under s. 25 of the Civil Procedure 
Code, and the latter did not re-take the evidence, 
but dealt with the case as it came to him from 
the Subordinate Judge, anddismissed the suit,— 
held that the District Judge had not tried the 
case within the meaning of s. 25 of the Code. 
Bandhu Naik V. LaKhi Kuar and another. 

[V*33 

(S) Appeal?^ This was an appeal 

from an order rejecting an application to trans- 
fer a suit with costs under s. 25, C. P. C. The 
ground of appeal impugned the order in so far 
as it related to costs. Held that there u-as no 
appeal from an order passed under s. 25, of the 
C. P. C. Ajodhia Prasad and others v, 
RamsaAup and another. 

[III-88 

(9) -Revision.'X Held that an order 

under s. 25 of the Code of Civil Procedure 
transferring a suit in which an appeal would lie 
from the decree made therein was not subject 
to revision by the High Court under s. 622. 
Farid Ahmad and others v. Dulari Bibi. 

[IV-45 

(I) S. in Manager’s The 

appellant, who as the eldest son of a joint un- 
divided Hindu family, was the manager of a 
mercantile business of which his father was the 
sole owner, sued the respondents for money 
due in respect of his dealings with them in that 
capacity, itjstitnting the suit in his own name. 
Held that the appellant was not competent to 
sue in his own name, having no personal rierht 
of suit, and such right could not be conferred 
upon him by his father’s consent to the exercise 
thereof. Ajudhia Prasad z/. Gaya Din and 

ANOTHER. 


[I'23 

(2) Separate suits by the heirs of an 

obligee.] by the Full Bench (Mahmood 

dissenting! that, when, upon the death of the 
obligee of a money bond, the right to realize the 
money has devolved in specific shares upon 
his heirs, each of such heirs can not maintain a 
separate suit for recovery of his share of the 
money due on the bond. Kandhiya Lal v 
Chandar and others. 


t. V -tz-ar 


(3). Nonjoinder-Suit for possession 

Of common land,] The occupancy tenant of 
certain land made a gift of his interests in the 
land to the defendant T. The plaintiff, one of the 
zamndars, thtT^n^QXi brought the present suit to 
set aside the gift and recover possession of the 
and The plaintiff alleged that a portion of the 
land belonged to him exclusively, while the rest 
was the jpmt property of himself and other co- 
Held that the suit 
was bad for misjoinder of causes of action and 
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nonjoinder of parties. Sheo Tahal Das 
Syed Husain. 

LVIII-150 

See also. 


Hira Lal v. Bhairon Kandu and oroERs. 

[III-165 

(2). s. 2Q— Misjoinder of causes of action.] 
See s. 31. 


(1). s. 2B.-'-No7ij omder.—Suit i7i cjeci7ne7itS] 
A plaintiff suing for possession of immoveable 
property originally made defendants some only 
of several persons in joint possession, the others 
were not made defendants until after the period 
of limitation prescribed for such a suit had ex- 
pired. Held that the suit would not fail as 
against all the defendants, but the plaintiff 
would be entitled to a decree for jtiint possession 
with such of the defendants as he had omitted 
to join as parties until after limitation had ex- 
pired. Behari Lal v, Girdiiari Lal and 
OTHERS. 

fXVII-36 


(2), ^ Joi7ii Hmdti fa77iny?[ Cer- 

tain members of a joint Hindu family sued other 
members of the same family for a declaration of 
tlieir rights as members of the joint family in 
respect of a certain door-way and its adjacent 
rooms, which they alleged to be the jiropcrly of 
the joint family, and with their use of which 
they alleged that the defendants had interfered, 
i hey omitted to j(hn one member of the joint 
family to which both they and the defendants be- 
loiiged. Held, that whether or not all members 
oithe joint family were, under the liiiidu Law, 
necessary parties to such a suit, the nonjoinder 
or one such member was not a fatal delect and 
Iheomilted member or his representatives ('onld, 
and should, have been joined as a parly by the 
Court if the Court \vas of opinion that his pre- 
sence 011 the record was necessary to the proiier 
decision of the case. Hari Bakiish and 
OTHERS V. GulAB RaI AND OTHERS. 

[XI-175 


cjy reve7'st07ier. A 

a Hindu widow entered into possession of the 
property left by her husband Y. Thereupon 
^ blather, sued her for possession of that pro- 
compromised under which 
ii obtained possession. Then A, another bn> 
tiler 01 r, brought this suit for possession of 
property by cancelmcnt of the compromise 
against B, The lower appellate Court dis- 
mispd the smt on the ground that the plaintift 
ought to have made X also a party to the 
suit. Hela ui'^xX itw^as no ground for dismissing 
the suit, Manohar Kandu v, Pahlad Kandu 

[11-80 

Hira Lal tf, Bhairon Kandu and others. 


[IXI-X55 



C 5% ) 


DIGEST OB' CASES. 


\ vjo ) 


CT^i^J.L PBOCEDUBE 001 )^, 8 . 20 - 

{co^itinucd . ) 

(I j Suit under s. 539, C.i\ C, 

AUeJues.X I;'*. Lisuit ii!id('r s. 539 oi the Code oi‘ 
Civil Proredme i’or the removjd c'f a triisrec it 
is not nocossary to make aheness iVoin the iriis- 
tec clerciidant parties to the suit. Jiis/ic?i Chand 
v.SvcdNadif (A. Ak, 15 1. A. i) ; Chintama 7 i 
jjajaji Dev V. DhoTido Ganesh J)ev (/ L, R,, 
y^’R(77n. 612) i\\\& The Alio rfiev Ge?ieralv. The 
Tort Reeve and others of Arjou (33 L. [A'. 
5 .] Ch. 172) referred to. rluSENi Begam and 
OTHERS 'V. The Collector of Moradabad. 

[XVII- 2 iO 

^5) IVho 7/my be jomed— Parties to 

f rauduIc/iRdecd ,\ This suit lor the cancel- 
lation of a bond as a forgery was decreed by 
])oth t’ne lower Courts as against JJ yV, the 
so callt'd o])lige(.‘ of the bond, and the appellants 
who, tlie jdaintiff alleged, were also “p*^flics to 
the fraud. ” In second appeal it has Ijeeii con- 
tended on behalf of the appellants that as their 
names were not included as obligees of the bond 
tliere was no cause of action against them. 
JJAd that the cunfention was unsound, as the 
appellants rilso me found to have been parties 
to ihe fraud, there is no reason why they should 
not liavv^ been impleaded as defendants and that 
the decree passed against them was justilied. 
CUANCA AND OTHERS V, GaNGA SiNGII.’ 

LVIII -209 

( ) Insolvent’— T/iisiee?^ 

"i'lu* credilor of an insolvent, who had assigned 
all Ids proi^erty to Irusleos for the benelit of all 
his ('n^ditors gciu-rally, suoil lum for his debt, 
joining iln.'t Irmsiees as defendants on the grouiul 
that liiey had refus(‘d lo regi.sLcr his claim. The 
Inislec's had refused to regi.ster tiie claim on the 
ground that llie plainliffhad not applied for its 
r{'gisira(Ion within the time notilic'd by tlnuii, 
and 1 hat he w'ouhl not eonse.nt to abide by the 
Older wjdcii the High Court might make ou an 
application by the trnstot's for its advice regard- 
ing the chums of creditors who, like the plain- 
lifl, hail apiiUcfl for the registration of their 
claims after such time, but before the assets of 
the iusoiveut liad lieeu distributed. The deed of 
trust empowered the trustees to distribute the 
assets of the insolvent after a certain time 
among the: creditors who liad preferred tlieir 
claim wiiliin that lime, and declared that tiiey 
should not be liable for such distribution 10 
creditors who had not priderrcd their claim with' 
in tlial lime ; hut it did not empower them lo 
refuse lo vegisler claims made after that time 
but lieforo distribution of (he asscsts. Held that 
the trustees had beoii propiudy joined as deleu- 
dants in such suit ; tliat llicir refusal to register 
the phnulifi’s claim gave him a cause of action 
agunst ( lieiii ; and that, inasmuch as the iilain- 
tiU had applied for the registration of his claim 
before the distribution of the assets, the trus- 
tees had imjjropcrly refused to register iU 
Ajudi-ua Nath and others v. Anant Das. 

[ 1-73 
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(7) s. 2S . — Jl.Qsi oiuder of causes of actio/d,'] 

See s. 2C, No. (3) and s. 31. 

(I). s. ‘^O.-Te/zifie— Suit for 7/mnaye7/ic'n.t 
of f roper tv dedicated .\ Tlic clidcMidmits made a 
gift of land to a Hindu tcinj)]e lor the piir])0.se ot 
defraying ihe expenses aiiperlainiug to the idol. 
The tem])lc wms built and Uie gift made in 1870. 
The deleiidaiit obtained irom the Kcveuue 
authorities mutation of names in the idol’s favor, 
and an acknowledgment of the ]3crsim whom 
they nominated as agent or manager. The plain- 
tiff, alleging that they (defendants) had subse- 
quently repossessed themselves of the land and 
the profits accruing therefrom, and that he was 
interested as a Hindu in worshipping at the Uun- 
plc, and professing to sue on behalf of the entire 
body of the worshipjiers ihcrcat, sued for a 
declar.'ition that the laud w\'us 'tealf, and tlie 
id(d entitled to hold it in liis o’lvii name; that the 
defendants slumld be directed to apply liie in- 
come of tin; properly to tlie purposes of the 
tem])ie, and the Court .<jhoul(i give suidi orders 
and iustmclions as miglil be iu‘i'e.‘^sary and pro- 
])er for the future luauagemeiit ol' the temjile 
and payment of income. Iteld^ with ridenuu'e 
to s. 30, Civil Procedure Coili', that the plaiiT- 
tiff could not maintain the suit atom' on his own 
behalf or on behalf of himself, and others against 
those deiendants. PAGiniUAJi Dial and omiers 
V. Kesho K a riant;.! Has. 

rviii:-b7c 

^2). I\!osque -SuA to | Every 

Muhammadan who lias a right to use a inos<pu‘ for 
purposi‘s of devotion is entitled to exereise such 
right without hindranco, and is conijictont to 
maintain a sint against any one who iiUmMcres 
wirh its exercise, irrespc*ctive of the !<rovisions 
of ss. 30 and .<^39 of iIk‘ Code of Civil Procedure, 
S, 30 of th(i Coth^ ofCh'vil Procedure rgiplies only 
to c;is<‘s in which many persons are jointly in- 
terested in obtaining relief, and not to cases in 
which an individual right has lieen violatc'd. 
Zafaryab All v. Tahhiawar Si/r^h (/./.. Ak, 

5 AlLy /!97) relcrrcd to. Ja/i Ali v. Rai/i Nath 
Mundul ( /. A. Ak, 8 Calc, 32) dissented from. 
jAVv'AlIRA AND OTHERS ArHAR iiU.SAIN. 

(IV-324 

Fazlul Rahman and otiiers v. Muhamriad 
Yusuf, 

[V-2i9 

(3). ^A.ssociatio 72 -Siiit i-n the 7ta.7ne of 

sec/'claryl] This suit fora declaration that cer- 
tain pn.perty was waif, appert .'lining to a 7 /ias- 
jid was instituted })y the Mulinmmadan As- 
sociatiou of Meerut in the namci of its seci'Ctary. 
Held that the association has **perseS no status 
in law to warrant its instituting a suit in its own 
name by its secretary. Had its members em- 
powered one or more of their memliers to act for 
them in the manner provided in section 30 of- 
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the Code of Civil Procedure, ij; may be that the 
Court would have accorded the permission there- 
in mentioned. ^ As it is, the Association has no 
“ locus standV' to maintain a suit, it has been 
properly dismissed. Fida Ali, secretary of 
THE Muhammadan Association of Meerut 
Bakhshi Ram and others. 

[IV-76 

^4.^ Suit by one co-sharer against tres- 

passer for ejectment.] A share-holder of an 
undivided piece of land sued three of his co- 
sharers, who, he alleged, had trespassed on the 
land by building thereon, for restoration of the 
land to its original condition. The Court of 
first instance tried and determined the suit as 
brought and framed. The lower appellate Court 
dismisszid the suit on the ground that, there 
being many co-shares, the plaintilF could not 
alone sue, and under s. 30 of the Civil Procedure 
Code the suit was bad. 

Per Stuart, C, J., that the lower appellate 
Court was right in holding that s. 30 of the Civil 
Procedure Code applied to the case, but that it 
was not right in dismissing the suit, but should 
have remanded it for the procedure provided by 
that section. Also that the permission mentioned 
in s. 30 is express and not constructive, 

Brodhurst, J„ that s. 30 was not appli- 
cable to the case, tliat section contemplating a 
case, in which there are numerous parties, 
having the same interest in a suit, who are all 
before the Court, and are all anxious to have 
the matter ill dispute disposed of, but, in order 
to save trouble and expense, are desirous that 
one or more of them shall sue or defend on 
behalf of all in the same interest. 

Per Straight and Tyrrell, JJ.— That s, 
30 was not applicable to the case, the first part 
of that section implying that the plaintiff there- 
in contemplated ivishes to sue on behalf of 
other persons similarly interested in suing, they 
also wishing the same. Hira Lal v. Bhairon 
Kandu and others, 

[III-156 

See also 

Sheo Tahal Das v. Syed Husain. 

[VIII-158 

(1.) s. Zl.— Misjoinder of causes of action.] 
26, No. (3) , 

(2.) .] The 

plaintilf sued eleven persons jointly for a decla- 
ration of his proprietary title to certain trees. 
He stated in his plaint that he had previous- 
ly applied in a Court of Revenue for entry 
of his name in respect of these same trees, 
and that, “ his application was opposed by the 
defendants Nos. i and 2, who, asserting their own 
proprietary title denied the plaintiffs proprietary 
^title/’ He further stated that the Court of 
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revenue had rejected his application and entered 
his name in respect of 36 only out of the 169 trees 
claimed. He went on to allege that he was 
in possession of all the trees in suit by virtue 
of his ownership and by right of his having 
planted them, and that the defendants had 
nothing to do with him, but were interfering 
with the trees on the strength of the above men- 
tioned order of the Revenue Court. that the 

suit framed as above described fell within the 
provisions of s. 28 of the Code of Civil Procedure 
and that the Court should have given judgment 
against such one or other of the defendants as 
it found to be liable according the their respec- 
tive liabilities, without amendment, or to have 
allowed the plaintiff to amend, but should not 
have dismissed the suit in toto. Brij Mohan 
Pande V. Churhu Rai and others. 

[XV-23 

(3,) Suit for contribu- 

tion.] Where the owner of two villages, sold 
under a decree obtained upon a mortgage, the 
sales being confirmed on different dates, claims 
contribution proportionately against the owners 
of the other properties included in the mortgage, 
and does not claim from them all collectively 
one lump sum as contribution, he may join all 
the contributors in one suit, and is not bound 
to bring separate suits for the contribution 
against the separate owners, ///ra Chand v. 
Abdal (/. L. A\, i All.^ 455) distinguished ; 
Rujaput Rai v. Mahomed Ali K/ia?i {iV, IK, 
//. C'., Rep. 1S73, p, 215); Tavasi 'Pclavar v, 
Palani And i Teiavar{^ Mad,, //. C, Rep. 187) 
Kkema Dava v. Kumola Kant Rukhskee (10 
W. R , 10) and EglintOTi v. Key lash Nath 
Mazoomdar {PV. R., 1S64, p. 303) refernxl to. 
He may also bring a single suit" in respect of 
the two sale.s, and is not bound to bring a 
separate suit in respect of each sale. liiN 
Hassan and another 7/. Kamdai and others. 

IX-31 

(4) Suit bi' serjcrai credi- 

tors to avoid gift by debtor. ] field that several 
creditors, to each of whom separate debts were 
owing by the same debtor, could not sue jointly 
for the avoidance of a deed of gift executed hy 
the debtor, which deed was alleged to have been 
made fraudulently with intent to defeat or delay 
the executants creditors, the cause of action of 
each separate creditor not being the same as 
that of the others. Rajjo Kuar and another 
V. Debi Dayal and others. 

IXVI-X30 

(53 Sc 7 /e 7 'al plat nti/fs— 

Same cause fo action.] Where certain plaintiffs 
claimed possession of separate ijoriions of land 
situated in two different, districts on the same 
title against the .same defendants alleging a 
dispossession on one day from part of the pro- 
perty claimed in district A and from the whole 
in district B and on another day from the res 
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of the property in district A\ the 

piaiatifls coiikf bring one suit for recovery of 
the whole property in both districts. Mar 
Chander Singh and others v. Lal Bahadur 
Singh and another. 

(fjj .] B 

and two others severally x:>romised by an agree- 
ment in writing to pay A" and G Rs. 2-8 monthly 
by way of pension, K and G joined in suing 
B for Rs. 160 arrears of this allowance at the 
rate of Rs. 5 per mensem. The lower appellate 
Court held that the suit was bad for misjoinder, 
but entered into the merits of the case notwith- 
standing and dismissed the suit on the ground 
that the agreement was bad for want of consi- 
deration. Held (in revision) that the lower 
Court was right in holding that the suit was bad 
for misjoinder but it should have refrained from 
entering into the merits of the case which must 
be deemed to be superfluous. Kesuo Das and 
ANOTHER 7/. BaNKATESH. 

[■iv-4e 

(7. ) — Suit a ^ai tni principal 

defemiaut and his alienees. ) The piaintiffs-appcl- 
lants .sued the defendant H A (No. i) and seven 
other persons for their share by inheritance of 
the estate of one yl A deceased. They alleged 
that the defendant A' A and one A had wrong- 
fully taken possession of such e.state on the 
death oi A A ] that on the death o( A in Novem- 
ber 1879, the defendant had remained in 
exclusive possession lliereof, that in January 
i8So, the defendant A''/? laid mortgaged a ))or- 
iion of such estate to d<’rendant No. 2, giving 
him possession; that while in wrongful i)osse.s- 
sion of such estate the defendant had sold 
a portion of it to the defendants Nos. 3 and /p 
that ill June 1878, defendant No. 5 olRriiued a 
decree agaiiLst llic dcfeiKlant A'y/ and A for 
possession and partition of a [lortion of such 
estate and in August 1879, in execution of that 
decree, he brought to sale another portion of 
such estate and purchased it liimsell ; that in 
August 1879, a portion of such estate was put 
up for sale in execution of a decree as the pro- 
perty of the defendant H A and A and was pur- 
chased by defendant No. 7; that in June, 
1879, the defendant K A sold a portion of such 
estate to defendant No. 8 ; and that in July 
1 87S, mortgaged a ])ort ion of such estate to 
defendant No, 6 who was in possessicu? of such 
portion, that the causes of action were 

distinct. The matter of the various claims of 
the plaintiffs ngninst the several defendants was 
not the *'sain(i’’ in the sense of s. 28, Civil 
Procedure Code; and it was clear that the 
plaintiff’s cause of actitm agaimsl the several 
defendants were distinct with regard to s. 31. 
The suit was therefore riglitly dismis.scd by the 
Court below for misjoinder of parties and of 
causes of actions. Ilahx Be(;am and another 
V, Khurshed Ali and othei^s. 
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/g) j . I Defendant 

No. I , the tenant of certain land at tixed rates, 
on the 12th November, 1877, sold his interest in 
the land to the plaintiff. At tlie time of the 
sale the land was in the actual possession of 
defendant No. 2, defendant No. I’s subtenant, 
against whom however defendant No. i had ob- 
tained an order for ejectment on the 25th June, 
preceding. On the 25th March, 187S, defendant 
No. I applied a second lime for the ejectment 
of defendant No, 2, and while this matter was 
pending the plaintiff endeavoured to obtain 
possession of the land, but was resisted by 
defendant No. 2. He thereupon instituted a 
charge of criminal trespass against the latter. 
This criminal proceeding was pending when, on 
the 14th September, 1S78, defendant N(). \ ob- 
tained a second order for defendant Nc», 2’s eject- 
ment. Under this order he obtained possession 
of the land, and also of tlie cro]) planted by 
defendant No. 2, which he sold to defendant No.^ 

3 on the 22nd September, 1S78. („)n the 2t;th ot 
the same month the plaint iff’s charge of cnminal 
trespass against defendant No. 2 was dismiss- 
ed, on the ground that do feud. v.ut No. 1 was in 
possession, and the [)l.'iiuliff had never obtained 
possession under his purchase. Defendant No. ^ 
I sub.se(pienlly let the. land to defendant No. 4.’' 
The plaintiff, alleging that three causes of ac- 
tion had accrued to him, on the i2th Nov-- 

ember, 1877, the date of the sale to him— (ii) 011 
the 30ih March, 1S78, wlien defendant No. i 
ajiplied a second time for the ejectment of de- 
fendant No. 2 and (iii) on the 22nd September, 
187B, when defendant No. i took pos.ses^ion of the 
land — sued dcfendaius Nos. i, 2, 3 and .1 claiming 

(i) possession of the land as against them all ; 

(ii) nie.suc profits byway of damages for the year 

1285 (September. 1877— -Sepetember, 1878 ) 

as against defendants Nos. i ami 2 ; (hi) mesne 
profitsby way of damagesfor 1286 Fasli (Septem- 
ber, 1878— September,’ 1879) against dcreudant.s 
Nos. I and 3 ; and (iv) mesne profits by way of 
damages for 1287 Fasli (Sej)lembcr, 1879 — Sep- 
tember, iSSo) against defendants Nos. i and 4. 

the Full Bench (Mahmood, dissenting) 
that the Court of first instance had properly re- 
jected the plaint, the suit being open to tlie ob- 
jection that dilTcrent causes of action against 
different defendants separately had been joined, 
for wdiich procedure no sanction w^as to be found 
in the Code of Civil Procedure. Narsingh Das 

Makgal Dubey and others, 

LII-S02 

,] 'Phe 

judgment of the majority of the Full ]h.mcii in 
iVarsingh Das v, lijirngal Dtibcy (/. A^, 5 

AIL, 163) excc}>l in its gcmenil ohservatioiis as 
to the. provisions 01 the Civil Procedure Code 
relating to ji^indcr of parties and camses of 
action, proceeded tipon and had reference to 
the special cinirastances of the case and to 
the allegations made by thcplaiutiff in his plaint, 
and was not intended to be carried fnrtlicr. In 
suit for possession of immoveable property a 
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part of which had been usufpuctuarily mortgaged 
by defendant No. i to defendant No. 2, the 
plaintiff alleged that the first defendant had no 
title to make such a mortgage, while both defen- 
dants maintained such title. Held inas- 
much as the title of defendant No. 2 was derived 
from defendant No. i and stood or fell with the 
failure or success of the plaintiffs claim against 
the latter there were not two causes of action but 
one, namely, the infringement of the plaintiffs 
right by the defendant No. i, and hence the 
suit was not bad for misjoinder of causes of 
action. Indar Kuar v. Gur Prasad and 

ANOTHER, 

[VIII-283 

(10.)^ 


— Suit by reversioner 

agat7m alienees of the widow.] Wiiere a plaintiff 
alleging himself to be entitled on the death of a 
Hindu widow to the possession of certain im- 
moveable properly, upon the death of such widow 
brought a joint suit against three sets of defen- 
dants, being persons to whom the widow in her 
life time had by separate alienations transferred 
separate portions of the property claimed. Held 
that such suit was bad for misjoinder of both 
parties and causes of action and that s. 578 of 
the Code of Civil Procedure could not be applied 
to cure the defect : but the plaintiff was alloived 
on terms to withdraw his suit as against two 
out of the three sets of defendants with liberty 
to bring a fresh suit on the same cause of action. 
Vasudeva Ixxha^ibhaga v. Knleadi IVa? nabai 
Mad.y H. C, 290) ; Bailee Kris him v. 

d^ondunf JLal (2 P. H. C. Rep.,, 221) : 

Koondun Lai v. Rai HBnniut Sins:h (2 N -W. 
H H. C Rep., m ; Narsingh Das v. Mahgal 
Dubey (/. L. R„ 5 All., 163); Kackar L7w; 
Vazja V. Bat Rathore (/. L. R., 7 Bom., 280) : 
Budhendu Mohun Roy v. Durga Das (/. L. 
R., Id Calc., 435) and Ram JNaraiu Ihil v’ 
Anoda Prasad Joshi (/, L. R., 14 Calc., 681) 
referred to. Ganeshi Lal and another v 
Khairati Singh, 

[XIV -82 


(H.)- 


V ■' K,o ; -Suit by claimants 

under s. 278— Hindti sons.] A decreediolder in 
execution of a decree against one G L attached 
a house as belonging to G A and his two sons 
forming a joint Hindu family. The sons objected 
that the nouse had previously been partitioned 
and was held by them and their father in 
separate shares, tpit their objection was dis- 
allowed. They then brought a joint suit for a 
declaration that their respective portions of the 
house were not liable to attachment in execu- 
tion of a decree against their father. No 
objection was taken to the frame of that suit 
and the Court of first instance gave the plain- 
affs a decree on the finding that partition had 
m fact taken place prior to the suit in which the 
defendaiitjudgment-credii^'r, had obtained his 
decree. On appeal by the jiuigment creditor, the 
lower appellate Court dismissed the suit 
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entirely, on the ground of misjoinder of causes 
of action. 1 he plaintiffs appealed to the High 
Court. Held on these lads that the plaintiffs 
should have been allowed to amend their 
plaint by striking out the name of one of them 
and that under the circumstances s. 378 of the 
Code of Civil Procedure would apply. Behari 
Lal and another v. Kodu Ram, 

LXIII-150 

(12.)~ — — "r; yoint suit by heir and 

his aspgnee,] Where two plaintiffs joined in a 
suit for the recovery of immoveable property 
the one claiming a title by inheritance and the 

ajitle by assignment from the ist plain- 
tin, held that the suit was bad for misjoinder 
of causes of action. Salima Bibi v. Sheikh 
Muhammad {W.?:. 1896,/. 3) followed. Rahim 
Bakhsit V. Amiran Bibi and others, 

[XVI-88 

(13, Ml. .. Qp 

action.] The term “cause of action" as used in 
ss. 31 and 45 of the Code of Civil Procedure is 
there used in the same sense as it is used in 
Jiiiglish Law, z.e., a cause of action means every 
tact which It would be necessary for the plaintiff 
to prove, if traversed, in order to support his right 
to the judgment of the Court. It docs not com- 
prise every piece of evidence whicli is necessary 
to prove each fact, but every fact which is ne(’<\s- 
sary to be proved. Where three plaintiffs brought 
a joint suit lor the possession of immoveable 
property, in which two of them were claiming 
haU the properly under a title by inheritanre! 
and the third was claiming the other half of the 
property in virtue of a sale thereof to him bv 
the first two plaintiffs, held that the suit as 
Iramed was bad for misjoinder of causes of 
action and that the plaint should be returned 
that the plaintiffs miglit elect which rif them 
should proceed with the DuU 

V. H/rs. c. y>\ D/aseyk {IV. A\ 1864, p. 81) • 
A^iicyd Chander Ghosc v. Koniul Narain Gkose 
^*9); ^ '>'cm Shook v. B/ieekooAiV.-lV p 
H.t.Rep. 1S68, 242) ; Cooke v. Gill (L.// 

b 6. 107); Read v. Brown {L. R., 23 O. B D 

128) Smurthwaiic v. Hannay (A. R . 

A. C. AS4) ; Musmnmat Chand Koivrv. Partal 

ftP'd r R 'S././.tsOi-'IA//*- V. S/iola 
Ratn {I L.Ji., i 6 AU, iSusserwanji Mcr- 
■wanji Pandafv.Gonlon (/. L. R., 6 Awl, 266); 
Ramamaa v. Dmmnayaka (/. L. R., s Mad. 
061) and Nakched Singh 

(A A. A., 4 AIL, 261) referred to. Salima Bibi 

Muhammad and 

UiHERS. 


at)- 


fxvi-a 


mahals. In April, 
1 079, the sons of R sold their proprietary rights 
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in biitli mahals to 6'. In 1S79, tlie sons 

of A' sold llicir proi)ri<;t ary rights in both fHiihals 
to 6-. Lal(n' in lh(‘ saino month t lie soils of A' sold 
dieir proprietary rights in both -malials to A’’. 

G sued y to enforce a right ut jn-c-emptioii in 
respect of the sale to the latter, and obtained 
a decree. P then sued to enforce a right of pre- 
emption in respect of the three sales mentioned 
above, so far as they related to W\q^ maJud 
which he was a co-sharer, joining as defeiidauls 
G and N and the vendor's to them. G alone 
objected in the Court of first instance to ilie 
frame of the suit. That Court overruled the 
objection and gave a decree. The lower 
appellate Court reversed this decree on the 
ground of misjoinder. Held that in respect of 
& there was no misjoinder, but that in re.spect 
of the other defendants there was misjoinder of 
both causes of action and parties, ina.smucli as, 
however, ff alone olj^ctecl to the frame of the 
suit, and the defect did not affoi't the merits of 
the case or the jiirisdietiijii of the Court, tlu' 
lower appellate Court ought not, regard being 
had to s. 57S of Aet X of 1877, to have reversed 
the decree of the Court of first instance by 
reason of such defect. Kalian Singh v* Guk- 
DIAL MaL, 

[B171 

( 15 .) ^ .1 Two 

co-sharers of a village, holding s(‘paratc shares, 
sold their shares separately to lh(‘, same per.son, 
upon which a third eo-sharer of the village sued j 
them and the vendor jtiinlly to enforce his right 
of pre-einpiion in respect ofthe sales. Held that 
the irame oi the suit was bad by n^nson of mis- 
joindin' of chd'eiulams and ean.^-es of ai'tion, and 
the suit had been properly dismissed on that 
ground. ibiAGWATi Ki^asad v, JkNDKSinn 
AND OTHERS. 

LIII-229 

(10.) .] This 

Wins a suit brought by one //A to enforce the 
right of pre-emption in rc.spect of the sales of a 
two annas share in one village and the whole of 
anotlier village, it appeared that the defendant 
Z. A" had sold the two annas share to tlie deieiid- 
ants, K (% P and A\ iiy a deed dated the 30th 
June, iSSi, and the whole village to the same 
'persons l>y a se(Kn ale cic'od bearing the .same 
date. The p-ureh;\sers dele.ndanis 'obje.e.ted to 
the frame of tlie suit on tlie .nronnd lliat distinct 
cau.'^es action haul l>een uinlcd in ihesanie 
.suit without the knive of the (diuiT. 'i'he Court 
of lirsr instance disallovied tliis contention, hold- 
ing that as the parties were the same the causes 
of action might be united in the, same suit. On 
appeal by ihe purchasers defendants, the lower 
appellate Court allowed the objecLiini and dis- 
missed the suit. Tlie plaint iir aiipealed to the 
High Court. Held that having regard to tlie 
views expressed in S. A, No. of 18H3, and 
to the Full Bench ruling in Narshit^/i. Das v. 
Mangal Dtibey (I, L, R., 5 A!!., 163)' as to the 
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constniction to be placed upon s. .'jS, Civil Pr'')- 
cedun^ Ct)ue, it is obvious that this appeal must 
fail. I IaRUANS SiNGH V. LaCHIMINA KuAR AND 
OrilER.S. 

1III-230 

.| Where 

a zcinhidari share and the si r land held with it 
were sold to tiie same vendee by two separate 
deeds of sale it was held that a suit to pre-empt 
both the zemlndari ^vvcvcQ. and the sir land was 
not liable to be defeated on the ground of mis- 
joinder of causes of aclioLi. Ambixa Dat 
'Ram Udit Pande and anoh-ier. 

[XV-70 

( 1 s) Mad id OHS 'pf^oscadhn 

— Th?ii: for ohjecfIo?i — {/Id Xof 18771.1 This 
was a suit, by two persons, for conipeusation for 
inaiioions probCcnUoii. I'he two plaint ills had 
bi'cii iirosecuted jointly ior ceriain oiTenc.cs ])y 
the dcloiulant. 'i'he suit was decreed by the 
Munsif but the lower appellate Cdcviit di.sniis.sed 
it on a ground taken for the first time in appeal, 
7 //i;r,, misjoinder of t)la ini ids. Htdd that the ob- 
jection vvas too late and should not Iiave i)ceu 
emertained in coniravcntioii of s. 3.1, Civil 
Proeediire Code. Baki Lal and another r/. 
Lallu. 

[II-I13 

(]). s. S 2 .—Xt: 7 {/ fuirly-- Lea^fc of C{UO-L\ 

I Kxewpt in the case of a ])'laint, where the 
tilt nanie.s himself as plaintifl and the delendani 
as the jiarty against whom he seek^ a remedy 
no piM'son can bring himself or any one else 
or to the record of a (.'ourl unless with the cog- 
nizance and by the leave ofthe Ctuirt. Siim 
ISAHAI and OTHER.S Zf . J AGAN NaTIJ. 

[Xii-i:30 

^ 2 )^ Power of Court to strike out 

parly— Tivjei\ An order striking the name of 
a deleiiciant off the record of a suit cannot be 
made under s. 32 of the Code of Civil Procedure 
at a period subseipieiit to the first hearing of the 
suit. Abbasi Begam v. Imdadi Jan. 

[XV-156 

(3), Po'ioar of Court to add farlic^ 

— 'rim.ed\ Held that the powers conterred by 
s. ^2, Civil Procedure Cod('. in respect of the 
aiidition of parties were ex''rci.sea])le. even after 
a ssuil had been reiiislated on an application 
imtlcr s. 108 id the Code; maile by one tif tlie 
defendants who had not beim srrved with notice 
ofthe suit. Tik.\m SiNCHi and others vv. Tha- 
KUR KiSIlORE ivAWANJt iViAHAKAJ THROUGH 
SliEOGOUAL AND OTHERS. 

[XVIII-12 

( .1 ^ /J?u nation . ] A 

Court cannot under the provi.sioiis oi' s. 32 of^ 
the Code of Civil PniCeduiv. 1882, add as a party 
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to a suit a person against 'ivhom limitation in 
respect of such suit has already expired. Ram- 
sebukv. Ram Lall Koondoo {L L. R ^ 6 Calc. 

Kalidas Kevaldas M. Nathu Bhagvan 
U.L. R.t 7 Bom.^ 217), referred to. The Orien- 
tal Ba 7 tk Corporation v. Charriol (/, £, i?., 12 
Calc., 642), discussed. Imam ud-din and an- 
other V, Liladhar, 

[XII-104 

(6). Person having dis- 

tinct title.] An order for sale was made in exe- 
cution of a decree. A party claiming the property 
objected. His objection was overruled by the 
Court of first instance. He appealed to the 
High Court. The High Court held that the 
property ordered to be sold was not the pro- 
perty included in the mortgage on which the 
decree for sale was made and was not property 
which could be sold under that decree. In the 
meantime the sale had taken place. There- 
upon the owner of the property which the High 
Court had held on appeal was not saleable, 
brought a suit and made the decree-holders and 
auction purchaser parties to it, and claimed as 
against them his property. Held that it was 
-not competent to the Court acting under s. 32 
of the Code of Civil Procedure to introduce into 
this suit as a defendant a person who claimed 
the property in suit by a title quite distinct from 
that under which any of the parties to the suit 
claimed. Kalian Rai and another v. Ram 
Ratan and others. 

[XVI'72 

'—^Addition of party — Discretion of 
Court.] The appellant, a Muhammadan lady in- 
stituted two suits in the Munsifs Court. In one 
she sued to have a mortgage of a portion of her 
deceased father's estate given by her husband 
WA to one BL set aside. In the other she sued 
one of her brothers AK for her share under 
Mahomedan law in her father's estate. In both 
suits the plaintiff claimed by right of inheri- 
tance. The Munsif dismissed both suits hold- 
ing that the plaintiff ought to have brought only 
one suit and not two and that in her suit against 
AK she ought to have made all her brothers 
in possession of her fathei-’s estate defendants, 
Heldi)\2Lt the fault rested primarily with the 
Munsif who ought to have exercised the powers 
given him by s. 32, Civil Procedure Code by 
pusing the plaint to be amended and bringing 
in and his mor-tgagee and the rest of the 
appellant’s (brothers) on to the record in the suit 
against AK* Under these circumstances the 
pses must be remanded. Hafizunnissa v. 
Wajid Ali and another. 

[1-140 

Hafiz-un-nissa V. Asadyar Khan. 

[1-140 

^ ( 7 ). 

that a rejection of a plaint after the first 
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hearing, under the provisions of s. S3» Civil Pro- 
cedure Code, on the ground that the plainlifi 
had knowingly not joined as defendants cer- 
tain persons whom he ought to have joined was 
illegal, the Court having a discretionary power 
under s. 32 of adding parties to a suit. Muham- 
mad Talib V, Ghafurullah and others. 

[iLe? 

(g) .] Plaintiff, 

the son of Hindu governed by the Mitakshara 
law, sued his father and elder brother for his 
share in the ancestral property. S P, Banker, 
who had lent money to the father on his bond 
and obtained a decree enforcing his lien on the 
property the subject-matter of the suit, applied 
to be made and was made a party to the suit. It 
was found that the debt to 6* P was contracted 
for the purpose of paying oft a debt of the grand- 
father of the plaintift', and diis was admitted by 
the counsel for plaintiff. Held that the plain- 
tiff was responsible for the debt in common 
with the rest of the family, and that in hypothe- 
cating the joint property, the father acted as the 
representative of, and manager for, the joint 
family, and each member of it was bound by 
his acts and alienations. Held further that, under 
the circumstances, it was not only competent, 
but most convenient and proper, for the lower 
Court to admit 6* P as* a defendant in the 
present suit. His presence before the Court 
was necessary in order to enable it effectually 
and completely to adjudicate upon all the 
questions. Sriman Narain Chand 2/. Ram 
Sewak and others. 

[1-36 

(9) Pajdy admitted by first Court--- 

Rejection by appellate Court.] A sued C and 
D to set aside a mortgage made by C to J), on 
the ground that the property belonged to him 
and not to the mortgtigor. B, alleging that the 
property belonged to him, applied to be made 
a defendant under s. 32, Civil Procedure Ctide. 
The first Court granted the application without 
objection on the part of A and decided the 
question in favor of A. On appeal the lower 
appellate Court declined to decide the question 
between A and B. Held that the first Court 
having granted the application of B and the 
respondent A not having objected to the appli- 
cation, the lower appellate Court was bound 
to consider and decide the question. Radha 
Prasad Singh v. Ram Bhajan and others. 

LIII-201 

(10) Power of appellate Comd to add 

parties — P^'oeedurei] When a Court hearing an 
appeal is of opinion that a person not a party to 
the suit and not entitled to be brought on the 
record in a representative capacity, should be 
a party to the record, its proper course is to re- 
mand the case to the Court of first instance and 
direct that Court to bring on the particular 
person as a defendant, or as a plaintifi if he 
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consenus, give, liim time to file iiis siatcinent 
aiidoppoiMuiutj/ to produce his evid(;nc«i and try 
the issues raise.d between him a'.id the opposite 
side, Miiun Lal and OTiiKiui z\ ]mt 3 A 2 : Ali 

AND OTHICR.S 

[XVI-91 

Order refusing to make party — 

Revision.^ Held that an order under s. 32 re- 
fusing to make the applicant party was not open 
to revision by the High Court under s. 622, 
Civil Procedure Code, as an appeal would lie 
from the decree in the case, to the Pligh Court. 
Ghunranx V. Raj Kumar and another. 

[11-55 

pj2) Order striking out party'— Rezd- 

s/on.\ Held that an order by Uie appellate 
Court striking ol'f the name of a defendant made 
a party under s. 32, Civil Px'ocedurc Code, was 
appealable and therefore not open to revision 
by the High Court under s 622, Civil Prt>ccdure 
Code. Jatpragash Sintui and others t/. Har 
Shankar Prasad and another. 

[11-53 

3) Order adding ap\iH.y — Rev f si 01^ 

A claiming to be the adopted son of B sued C 
for a malikana allowance. C among other pleas 
(piestioned the legality of the adoption of 
Su];se(picnlly one D applied to be made a de- 
fendant under s. 32 of the Civil Ih'ocedurc Code 
on ihe ground that lie claimed the estate of R 
adversely to the plaintiff. The application was 
granted and on appeal the order was aflirmed 
b3’' the lower appellate Cvuivl. This is an 
application for the revision of that order. Held 
that no revision la}’' as there was no error of 
jur/sd/ct/ony and as there lay an appeal from 
the d(‘cree. IIar Narain Singh 71. Bakhta- 
war Singh. 

[V-269 

(]•!). J^rarf/eeJ] Wlicre an order ad- 

ding a defendant under s. 32, Civil Procedure 
Code, was not appt‘aled against and no objection 
wa.s taken tliereto in the memorandum of appeal 
irom the decree in the suit in which it was 
passed an <)ral ol)jertion taken in appeal to 
such order was disallowed. 7 'i/ak Raf Singh 
V. Chakardhari Singh (/. A. /V., 15 AlLy no) 
referred to. Bansi' Lal and othlt^s v. Ramji 
Lal and another. 

[XVIII-75 

S. 34, — Misjoi ndcr—'riMe foi rejection i\ 

See. s. 31 No. (iS). 

8. Zl-'—Rccogiii;3ed agent—Soytoreign.} S. 
432 of the Code of Civil} h'occdure vyas not in- 
tended to limit the scope of s. 37 of the Code, 
and does not prevent the institution of a suit bj’- 
an independent prince in his own name and 
througli a recognized agent oliicr than one ap- 
pointed under s. 432. Beer C/iunder Manikya 
V, Ishan Chnndcr Bimlhun (f Z, /v’„ xo 
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Calc., 136) follower?. The Maharaja of Bhurt- 
PUR V. "Kacheru and others. 

[XVII-135 

( 1 ) s. 39 . — Appoi 7 iim cut of f tender. | U n- 
dcr the provisions of Act No . Xi V of 18N2, the 
appointment of a pleader to make or do any 
appearance, application or act in or to a Civil 
Court, must be in writing, and that writing 
must be executed by the party-, or by a person 
acting on his behalf and acting under the autho- 
rity of a general power of attorney’- or Mukhtar^^ 
QUtiKahy unless the pers{jn making the appoint- 
ment is the “ recognized agent” of the party^ 
within the definition of s. 37 of Act No. XIV 
of 18S2. Badri Prasad v. biiACWATi .Djxar 
AND others. 

[XIV‘“62 

(2) .] This 

was a suit against the () and A*. R, Mr. Jenkins, 
the Agenl-in-chief of the comi’aio/, execiited a 
jiower of atloriiey in favor of one Mr. Sim and 
Mr. Sim under this authority appointed a pk^ader 
(Mr. Newton) to conduct the suit. Tlie lower 
Court holding that the pleader not having boon 
duly appointed ])assed an6’i-/arA’ decree .against’* 
the delendants. Held that the pleader had 
been duly aj>[>ointcd. Held furiherthat thoueji 
no appeal lay from an exfniric decree ihe appi'ai 
was eiilertainabie in order to si'e wbotih'r 
the decree ap])ealcd against was in ta<'l asnl law 
an vx~parie ikicree. M'iik Oudu and Kdhil- 
KiiAND Raiiavay Co. Shib Chakan. 

[VI-172 

(3) .] flbscrvations 

on the duties of pleaders with referem'e to tin: 
execution Kdzhikalainamahs in their iavor. In 
THE matter Ol' A PLEADER. 

[XII-78 

(4) .j Where 

certain a])pellants in a Civil case being illiterate 
caused tlieir signatures to be put uiion a vakalat'- 
?iamah aulluTizing certain pleaders to file and 
conduct tlic appeal by the pen of their family 
priest and in their presence. Held that tlie 
vakdlatnamaJi a valid document. 

Ram Taxial and oniERS v. JSumer Mal and 
another. ^ 

lXIV-90 

( 5 ) . Fresh vakahu nama —/Ifplicafion 

for restoration of appeal. \ Where f 'vakil had 
been duly empowered by a 7 fakalatnanui drawn 
in the customary form to hie and cemduct an 
appeal in ihe High Court, and that appeal had 
been dismissed for default. Hetd that such 
vakil was competent without liling fresh 
‘uakalafnama to presemt an application n)r the 
reslonition of the said appeal to the list of pen- 
ding appeals. Raghunath Singh v. Raghu- 

Sahai. 

[XII-222 
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{}), Q, to inMead certain per- 

sons— Know Ledge. \ One D Dorrovved Rs 433 of 
G mortgaging his and his brother Ks estate. 
On the death of the brother the whole property 
came in possession of Z), wife of A', in 1873. 
On the 14th February, 1873, D gave a mort- 
gage bond of the same property to one 1 5 , who 
on the 14th August, 1873, got a decree on the 
bond, bought the property at public auction in 
satisfaction of his claim, in the meantime 
one U having paid some Government revenue 
for D sued her for it and having obtained a 
money decree, dated 20tli August, 1S75, brought 
the property to sale and bought it himself for 
Rs. 80 on the 20tli February, 1877. At last in 
1882 G brought his suit impleading IS and B S 
the minor heirs of D and K. In this suit he got 
a decree. In the execution he was opposed by U 
successfully on the ground that he was no party 
to the decree of G. Hence the suit. One of 
the pleas taken in defence was that the suit was 
barred by s. 43, Civil Procedure Code, because 
the plaintiff was entitled to make his present 
claim against the defendants when he brought 
his suit in 1S82, but he intentionally omitted 
this remedy. Held that as the plaintiff is not 
shown to have had any notice of the existence 
'■‘of the appellants or of their pretensions when 
he brought his suit in 1882, he is not obnoxious 
to the disability of s. 43, Civil Procedure Code. 
Bhup Singh and another v, Gulas Rai. 

LVL2e9 

(2). Presentation of plaint, "X Where 

a plaintiffvpresented a plaint in a Court of Small 
Causes for 7 ?ialika 7 ta for three years, and the 
Judge, holding that the case was not cognizable 
by him returned the plaint for presentation to 
the proper Court, and where, a subsequent in- 
stalment of malikana having in the meantime 
become due the same plaint without any altera- 
tion was presented in the Muiisifs Court. Held 
that the suit must be taken to have been com- 
menced by the presentation of the plaint to the 
Court of Small Causes and not on its presenta- 
tion in the Court of the Munsif, and the plaintiff 
was not barred by s. 43 of the Code of the Civil 
Procedure from bringing a suit for the sum 
which had accrued after the plaint was present- 
ed in the first Court but before its representa- 
tion in that of the Munsif. Mohsin Ati v, 
Ibrahim Ali, 

[X-243 

( 3 .) ^ .] Held 

that where two suits are filed on the same 
day it must be presumed until the contrary is 
proved that they were presented and admitted 
in the order in which their numbers appear in 
the register of Civil suits prescribed by s. 58 
of the Code of Civil Procedure. KalesJiar 
Prasad v. faga?i Nath {LL,R>,\ Alt., 6 so); 
Appasami v. Rama Sa^ni (/,L, R^^^Mad,, 279); 
.. and Duncan Brothers &> Co., v. Jeetmull 
Greedhatee Ball {I L. /f., 19 372) referred 

to. Zahur Husain v* Muha 7 nmaa Hasa?i 
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{W, N., 1S88, 147) and Muhci 77 t 7 }tad Ibrahi-m 

Kha 7 i V. Hahib-nl-lah Kha 7 t {IIG N,, 1886, p. 
U3) overruied, Murti v, Bhola Ram and 
ANOTHER. 

„ [Xiv-es 

Per co 7 ttra, 

1. Zahur Husain v. Muhammad Hasan. 

[VIII-147 

Splittmg 7 tp catise ofactio 7 i — Pro- 
perty conveyed 7 mder one sale-deed.] R pur- 
chased two houses under the same sale-deed. 
Four years afterwards, he sued for possession 
of one of the houses, alleging that he had been 
dispossessed by the ancestor of the defendant. 
Subsequently he sued the same defendant for 
possession of the other, alleging that, at the 
time when he instituted the former suit, he had 
already been dispossessed of the house now in 
question, and by the same person. Ilctd that, 
although the plaintiffs title to both houses rested 
on the title acquired by him under one and the 
same sale-deed, yet the cause of action, viz, 
his ouster from the two houses on different 
occasions, gave rise to two separate causes ot 
action, which he was not bound to join in the 
former suit, there being nothing iii the Civil 
Procedure Code to compel him to do so. 
Ja 7 ‘di 7 ie Skm 7 ier Co., v. Ranee Shania 
Soo 7 idarce Debia, {13 W. R., 196) and Ram 
Soo 7 id 7 tr Saha v, Dclamtey (20 IV. A\, U)3) re- 
ferred to, Riyat-ul-lah V . Na.sir Khan. 

[IV-185 

( 5 ,) .'I One 

A, the owner of a one-third share, died in 1874 
leaving as heirs a husband iJ/ A and a son // A. 
Subsequently H A died leaving as heirs his 
father AI A and a wife H />’. In 1S77 N P 55 old 
the whole of this onc-third share to G D who 
obtained mutation of names under the sale-deed. 
In i8$3 M a brought a suit for onc-fourth share 
of the property sold claiming as the heir of his 
wife /] and obtained a decree. In 1885 he 
brought the present suit for a three-sixteenth of 
the one-third share sold in 1877 claiming as 
heir of his son H A. The defendant G Z> pleaded 
that the present suit was barred by s. 43, Civil 
Procedure Code. Held that although the persons 
from whom the plaintiff derived his title died on 
two different dates, the real cause of action relied 
upon in each case was the taking possession of 
the one-third share by G D under the sale-deed 
of 1 87 7. Thus the cause of action in the two 
actions was one and the S£ime and the present 
suit was barred by s. 43. Ganga Din v. Mah- 
mud Ali, 

[vii-ios 

(6).-- Propefiy inherited 

froTfi diffe 7 '-e 7 it perSQ 7 isl\ J had a right to share 
in a certain estate, as an heir to her father, and 
also as an heir to her brother. She transferred 
such right by sale to II II sued 6", who had 
acquired the whole estate by purchase at sales 
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in execution of decrees against the other heirs 
of j's brother, for J's share as one of her 
brother’s heirs in such estate, and obtained a 
decree, //then sued 6" iox fs sliare as one of 
her father’s heirs in such estate, Jfald that il 
was debarred from bringing the^ second suit by 
the provisions of s. 43 of Act X of 1877. Shaf- 
KATUNNISSA V. ShiB SaIIAI AND OTHERS. 

[1-174-211 

(7) ^ Suits under 

s. 283, C. 1 \ 6'.] A sold some of his property to 

and some he mortgaged to the same person. 
Subsequently C, \vho''had a bond in his favor, 
executed by As father, brought a suit on the 
bond and got a decree against A, He then took 
out execution and attached both the properties 
sold as wedl as mortgaged to />. B objected but 
his objections were disallowed. He then 
brought a regular suit to have it declared that 
the properly sold to him was not liable for (Ts 
decree and he obtained a decree. He then 
brought another suit to have it declared that the 
property mortgaged was also not liable, Jfe/d 
that the suit was not barred by s. /t3) Civil Pro- 
cedure Code. Muhammad Ibrahim Kuan 
Habibuel-aii Khan and others. 

[VII 13 

(8) , .] A 

plainlifl’s cause of action consists oi every (act 
which it would be necessary for the ^jlaiiuiff to 
prc'vo, if traversed, in order to support his right 
to tlic jndgnu'ut of the C<.>urt- it do(i.s not com- 
prise every t)iot:e (d' evidence which is necessary 
to prove such fact, but every fact which is neces- 
sary I0 be ])rovetl. Bead v. Jhoic'fi {L, A., 22 Q. 
/>. /)., t2S) referred to. The plaiiitilYs holding a 
simple niomty d(ua‘ce against two txirsoiis, 7/ B 
and At A\ attached inexocution thereof (<^?;) timir 
judgment-debtors’ mortgagee ititerest in a certain 
mortgage and (/») a house; saidto belong to their 
judginent-delitors. Against this allachincnt one 
A/ tiled t)bj(‘ctions under s. 278 of the Code of 
Civil i-'rocedure m consequence of which the pro- 
perty was released from altaclimont. The plain- 
tiffs thercnpoii brought two suits under s. 283 of 
the Code of Civil ITocedure, one in respect of the 
mortgagee iiiieresl and the other in respect of 
the house. IleJdhy the Full I'xmch {Aikman, J. 
disscutienfs) that the hrsL csscp.tial of the [ilaiii- 
tifiV cause of action was the order made under 
s. 280 of the Code of Civil Procedure and that 
until that order was made they had no cause of 
actiijn. The cause of action was the order 
unch'r s. 280, which liad b(-en (detained !>y 
AI and the right cnul title 'of tin; plainliflsto 
bring the subjects of the aUacUment to sale 
in execution of their decree. The tide or titles 
rvhicli liie defendant might p/i'twa; formed 
no part of the plaintiffs’ cause ofactioig nor 
would the defendant’s allegation of different 
titles in herself to different portions of the 
property split np the plaintiffs’ cause of action 
into didcrent and distinct causes of action. 
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Similarly the fact that the plaintiffs judgment 
debtors held or were alleged to hold portions 
of the prop<;ity under different titles W(mkl not 
split np tlie plaintiffs’ cause tsf action into 
dificrcnt causes of action. S. .p? of the Code 
of Civil Procedure has notliing to do with the 
evidence wliicli may he necessary or may be 
produced to support or defend a cause of action 
or with the desire of a plaintiff to bring more 
suits than one, or with the devolution of title 
where the cause of action relates to land or 
other kind of property. In the above case conse- 
quently s. 43 of the Code barred the latter of 
the plaintiffs’ two suits. Murti v, Bhola Ram 
AND ANOTHER. 

Lxiv-e5 

Pass css io?i of e cased pro- 
perty— -To set aside lease. \ * 4 , a Hindu widow% 
gave a lease of certain land to />*. Subsequently 
( 7 , claiming as the heir of A's iiusluind, sued A 
and Ji for pt)sse.ssi(>n of hali tin; land leased to 
7 >*. He gt)l a decree and obtained possession. 
He then brought this suit tor cancehmau, of the 
kaise in respect of the moiety decreed to liim 
and for mesne prolits. Jtefd lliat as (i w:i.s 
awan‘ of the lea.se when he lu-ought the fir.sr 
suit but .soiiglit noreli(;riii res[)ecl thcr<;of, the 
present suit was barred by s. .13. Nanak CuAxr 
AND OTHERS V/. BaKHTaWAR SinGH. 

im-ios 

(JO,) Areoiait hook — Promis- 

sory note,] in 1876 accounts w(‘ro seitlefllx.;- 
tween />’ and />, and a balaiu'e of K"?;. 8no was 
found to be due from I) to l>. J) gav(‘ /> an 
instrument whereby h<' agivt^d toi>ay tlu; amouiu 
of such ba]anc<' in itmr annual iiistalments oi 
Ks. 200. B at the .same time lujled iii hi.s 
account book that such balance, was “ payabh; 
in four instalineuts of Ks. 200 yearl3E" iii July 
1879. /> sued upv)u sue]^ in.struinent for 'tlie 
balance of the first instalment, d'lic Court tr^dng 
this suit refused to receive such instrument in 
evidence on the ground that it was a promissory 
note and as such was imi->roi)erly siainpcd. 
Thereupon y> applied for and obtained permis- 
sion to withdraw from the suit with liberty 
to bring a fresh one for the original debt. In 
October 1879, B again sued D. claiming tlu^ 
balance of the hrst and second instalinents, 
basing his claim upon tlie nine made by him in 
ids account book. lie obtaiiM'd a decree in this 
suit for the amount dainied b'y him. In 1880 
/> again sued D, claiming the amount of the 
tldrd iiLsralment, again !)a.sing claim upon 
.sudi note. Jieid by Spankic, J., tliat the suit 
last moritioncd was barred by the provisions of 
.s. 43 of Act X of 1877, ina.smnch as B shoulil 
ill the .second suit brought by him against /> 
hav<- claimed the balance of the money found 
due from /7 to him upon the accounts settled 
between them, instead of claiming the balance 
of the instalments diu;. Held by f)ld(if;](k j.,**. 
that such s»iit w.as not so barrech the causes ot 
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action therein and in the ^former suit being 
dilferent. Held by the Court that the agree* 
meat by D to pay the balance found due from 
him to B on accounts settled between them in 
instalments of Rs. 200 annually could not be 
proved by the note made by B in his account 
book, but could only be proved by the promis- 
sory note. Banarsi Das v. Bhikari Das. 

[1-47 

(11.) Specific performance-- 

Earnest money.'] M R contracted with N M 
and H L for the purchase of two houses from 
them and agreed to pay Rs. 500 as earnest 
money. Instead of paying the earnest money 
he made over halves of currency notes for 
Rs. 50C), retaining the other halves himself. 
Subsequently MR brought a suit for specific 
performance of his contract ; but his suit was 
dismissed, and the decree dismissing the suit 
was ultimately affirmed by the High Court. 
After this M R sued N M and H L for 
recovery of the half currency notes ivhicli he 
had made over to them. Held that the suit 
was not barred by either s. 13 or 43, Civil Pro- 
,cedure Code. Hingan Lal v. Mans a Ram. 

[XIY-157 

(12.) Redemption —Pre'emp- 

tioni] B S and his two brothers jointly owned 
a certain estate in equal one-third shares. The 
three brothers joined in mortgaging such estate 
to certain person, who assigned their rights as 
mortgagees to M. B Ss two brothers subse- 
quently sold their shares of such estate to M. 
B S brought a suit against M to redeem his own 
share and obtained a decree. He subsequently 
brought the present suit against M to enforce 
his right of pre-emption in respect of the sale 
to the latter by his brothers of their shares. 
Held that the suit was not barred by s. 43. 
Balgar Singh v. Minat-ullah. 

[1-163 

(ra) Profits for different 

yearsf^ In this suit a co-sharer sued the lanthar- 
dar for the profits of his share in respect of the 
year 1285 Fasti. At the time profits were due 
to him in respect of the year 1287 also. Held 
that he could not subsequently sue for the pro- 
fits of the year 1287. Chedu Singh v. Mahtab 
Singh. 

[III-142 

(14) — Possession of trees— 

Frtiitsi] The plaintiffs sued the defendants 
for possession of the land upon which certain 
trees stood, and for such trees, stating that 
on the 19th Tune, 1879, the defendants had 
interfered with their possession of such trees, 
and had wrongfully taken the fruit thereof. 
The plaintiffs subsequently sued the defendants 
for the value of the fruit upon such trees, alleg- 
ing that on the iqtli June, 1879, the defendants 
had wrongfully taken such fruit. Held that, as 
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the cause of action, i. <?.. the taking of such 
fruit, was in both suits indentical, and the plain- 
tiffs not having claimed the value of such fruit 
as mesne profits in the first suit, the second suit 
was barred by the provisions of s. 43 of Act X 
of 1877. Debi Dial Singh and others v, 
Ajaib Singh and others, 

[1-33 

( 15 .) .] The 

plaintiffs sued the defendants for damages on 
account of the alleged misappropriation by the 
defendants of the fruit of certain trees. The 
defendants in the course of that suit for the first 
time denied the plaintiffs' title to the trees. The 
plaintifts’ suit was dismissed, and they subse« 
quently brought a second suit against the same 
defendants for recovery of possession of certain 
trees, including those to which the former suit 
related. HeldX\\2Xs. 43 of the Code of Civil 
Procedure did not apply to such subsequent suit. 
Chunder Narain Mojoomdar v. Prithanand 
Asrum( X2 W.R. 290^ referred to. Har Dat Rai 
AND OTHERS V, RaM PaL RaI AND OTHERS. 

[XIV-61 

( 1 fj) Principal — hitercsti] 

A usufructuary mortgagee under a mortgage- 
deed executed in 1879, who did not obtain pos- 
session as provided in the mortgage sued 
the mortgagor to recover the tinpaid interest 
then due and obtained a decree. In 1886 he 
brought another suit for recovery of the princi- 
pal together with the residue of interest up to the 
date of suit. Held that this subsequent suit was 
barred by s. ^13. Hikmat-ullah Khan and 

ANOTHER V. IMAM AlI AND OTHERS. 

lX-87 

(17) Possession of I a ?td — 

Mes 7 ic profits.] According to (he terms of a 
mortgage possession of the mortgaged property 
was to be delivered to the morlgagee, and he 
was to take the mesne profits. The mortgagor 
refused to deliver possession of the property, 
and the mortgagee sued him to enforce specific 
performance of the contract to deliver posses- 
sion, and obtained a decree. At the time this 
suit was brought, the mortgagee had been kept 
out of possession of the property for two years, 
during which time the mortgagor had taken the 
mesne profits. The mortgagee subsequently 
sued the mortgagor to recover the mesne profits 
of the mortgaged property for those two years. 
Held that, as the mortgagee might in the for- 
mer suit, in addition to seeking the specific per- 
formance of the mortgage-contract, have asked 
for such mesne profits by way of compensation 
for the breach of it, and as the claim for posses- 
sion and mesne profits were in respect of the 
same cause of action, viz.^ the breach of the 
contract to give possession, the second suit was 
barred by the provisions of s. 43 of Act X of 
1877, LaLJI MaL and ANOTHER V. HULASI AND 
ANOTHER, 


[X-41 
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(C 07 itinu€d J, 

Ranx.Mi-'wa Kuak 77 , Banaksk Prasad, 

[XV -121 

( 18 ) ]. ' 3 'hc 

respondent, the nuctioii purchaser orceriaiu im- 
moveable property, sued tin; appellant I'or ])os- 
session oi' sucii property, and lor ruliirc mesuc 
profits, and obtained a decree, ile siil)scc(uent- 
ly brouglit the present suit against the appel- 
lant to recover mesne profits wdiich had accrued 
at the time of the Ibrmer suit, that the 

present suit was clearly barred by s. 43 of the 
Civil Procedure Code. (See also petition of 
Lalji Mai, W, N. 1S81, p. 40 - MASiH-ULLAri 
Khan v. Cihranji Lal. 

[I-5S 

(10) ]. This 

was a suit for mesne profits for tlie j)eriod of 
plaiutifrs disi)osscssioii from Ins laud. He had 
previously )u“ought a suit for possession of 
the land in which he did not claini mesne j)ro- 
fils. J/tj/d that the suit was barred by s ‘3. 
SuRj Bah z/. G. J. VVallack. 

!:ci -3 

(20) Lease — IIypofJie(:atro 7 i \ . The 

usufructuary mortgagee? of a certain land gave 
a lease of it to the mortgagor, the latter hypothe- 
cating the land as security for the payment of 
the rent. Arrears of rent accruing, the mort- 
gagee sued the mortgagor for the sainc in tlu‘ 
Kovenue Ci>urt and <jl)'laincd a decree. .Subst‘- 
cpieiUly the mortgagee sued the mortgagor in 
the Cavil Court to r(?c!over tlu? amount ol such 
decree by tin? sale of the land claiming under 
the iiypolhecatiou. /A;A/lhat tin' second suit 
was tiot barred by tlie provisions of s. .j3 of Act 
X of 1877. Banda Hassan ‘v, Abadi Bkoa:\i. 

iII-47 

Imam I Bkgam v, Gobind Prasad. 

(11-46 

(21) ]. la 

1S74, the plauitifi leased certain immoveable 
property to the defendant, and the lal ter execut- 
ed a deed by which he cov'-Mianted to i>ay tlie 
annual rent and fiilfil other conditions of tlie 
lease, aiid gave security in Rs. 3,000 by mort- 
gage of lauded property. In 1S74, the plaintiff ob- 
tained decrees in the Revenue Court fiir arrears 
oi rent, and tlu; decrees were partially satisfied 
and tlien became barred by limitaiion. In 
the jilaintiff brifught a suit to rt'cvovcr tlie ba- 
iaiicc due by ciiforcemcnt of (he mortgage .so- 
curity agaimst ilie purcliast'rs of the mor! gained 
property. Udd that the i)laintiff had two 
separate rights of action, one on tlie contract 
to pay rent, and the other on the mortgage secu- 
rity; that he couKd only enforce the first by suit 
ill the Revenue Court for arrears of rent, and 
the second by suit in the Civil Court ; and coii- 
sequcnlly there could l>e no bar to the latter 
suit by reason of the suit instituted in the 

* 1.0 
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Revenue Court, with reference to .s. ^3 of the 
Civil Procedure Code.. Held also that when 
the piaintiff obtained hi.s decrees for rent the 
mortgagi' seenrity did not merge in the jndg- 
ment-debt, nor diil lie Uvse his remedy on it ; 
that, the two rigiits were distinci, and the riglit 
of action on the mortgage secnrily was not lost 
bec.-iuse ilie execution of the decrees for rent 
was time-barred, the only cfiect of which was 
that the debt was not recoverable in execution, 
but the debt existed nevertlieless so far as to 
enable the anioimt secured by mortgage to be 
recovered by suit in the Civil Court, so long as 
such suit was not barred by limitation. {Icinani 
M onilaz-ood-^d cen Alufiomed v. Roj Coomar 
Dass^ 115 />. A. Ah, -}oS) reierred to. Held 
tliat ihe aimuint which the tilaintiff ccuild recover 
by enforcement of the mortgagi? security wa.s 
limited to Rb. 3,000. Cuunni'I.al ca Banasi'ac 
S iNon* 

[VI'2179 

(22). Remedy at^nbisi i/yptJ- 

ihecalt'd and other propci i\d\ -i l.jronght a 
sn.it againsi AMbrthe amount dut: on a certain 
bond i>y sale of the hypolhecadcd i.iropmiy only 
and oblaiiutd a decree. In execution liowiivcr 
he attached projierty otluu* than that hypoihe- 
cated. /> objected suect'sslully and thenmpon 
A brought this suit to have; it declarc*d that ail 
the jiroperty belonging to tln^ execinanl of the 
bond was liable tor tlu? decree*. /AA/ tliat the 
suit was barred by s. 43. Gaixda Kuar 'u, Du* 
Chand. 

- 1 11-160 

( 23 .) — — J'ljeehnemf Rcdcnip- 

ii()nl\ Ay an occupancy tenant, mortg,aged 
his temancy to R; snl)so(iU(‘n1 ly liaving talk*n 
ill arrears, C tlie munindar got him eiecte.d 
under s. 36 of the Rent Act, but the. ReV(?nne 
Courts declined to eject A \idio wa.s in ])• ces- 
sion under the uyirtgage. C brought a .'ol lor 
the cancellation of the mortgage but liis claim 1 
was dismissed by the District Judge. A.s he 
preferred no appeal from this jiidgmeni it be- 
came final. A few years after C brought lliis 
suit for redemption of the mortgage. Held that 
the suit did lie, s. 13 or 43 not operating as a 
bar to this suit. SiiEo Ram v, Khadkran Lal 
AND ANOTHER. 

[VII- 2 S 3 

( 2-t ). Obligor— Auction pur- 

chaser.] The oliligee of a bond for llu? pay- 
ment ol momw, in winch certjiiu j>ro])C‘rty 
was mortgaged a.s cullaleral sei'uriiy, sued life 
obligor for the money <Uie on such bond, claiming 
the eiiforct^ment of such mortgage. At the lime 
the suit was Imonglu such propcTly wa.y in the 
possession of a third persf)rg vylio had purchased 
it at a sale in execution of a money-decree 
against the obligor of such bond. The obligee 
did not make the purchaser a defendant to the 
suit, lie obtained a dciirree in the .suit for the 
sale of such property. Bei’ig resisted in bringing 
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it to sale by the purchaser, he sued the pur- 
chaser to have it declared tiiat such property 
was liable to be sold under his decree. Held 
that such second suit was not barred by the 
provisions of s. 43 of the Civil Procedure Code. 
Bahraichi Chaudhri V, SuRju Naik and 

ANOTHER. 

[II-7 

( 25 .) Morlgage.] Two per- 

sons each held a mortgage over the same pro- 
perty from the same mortgagor. The mortgages 
were both executed on the same day. The 
mortgagees each instituted a suit for sale on the 
same day and obtained decrees, in execution of 
which they had the mortgaged property put up 
for sale, and each purchased it at the sale under 
his decree respectively. Neither mortgagee made 
the other a party to the suit on his mortgage. 
The representative of one of the mortgagee 
decree-holders, 6* got possession of the mort- 
gaged property and held it as against the other 
mortgagee decree-holder or his representatives. 
Thereupon the representatives of the other 
mortgagee brought their suit for possession of a 
moiety of the property or in the alternative for 
redemption of the other mortgage. Held that 
such suit was not barred either by the provi- 
sions of s. 43 of the Code of Civil Procedure or 
by reason of those of s. 85 of the Transfer of 
Property Act, 1882. Balmakund and another 
V, Mussammat Sangari and another, 

LXVII-94 

{' 26 .) — Mutation^Possesj 

sion.^ On the death of one the name of his 
mistress was recorded in respect of an orchard. 
The plaintiff brought this suit to establish his 
right to the orchard and for voidance of the 
mutation order. It appeared that the plaintiff 
had formerly brought a suit upon the sarne 
allegations as those made in the present suit. 
The only diderence between the two suits was 
that in the former he claimed simply for the 
voidance of the mutation order. The former 
suit had been dismissed on the ground that 
the appellant could not sue simply for the 
voidance of that order but should have also 
sued to establish his right to the orchard. 
Held that s. 43 of Act No, A of 1877 was clearly 
applicable tc the present suit which had been 
rightly held barred. Maya v, Mantoria. 

[1-93 

(27.) ^—-Declarati on ^Possession 

{Acl VIII of 1859).] In 1868 £ made, it was 
alleged, a gift of a m??tindari estate to K. In 
1S69 P died, and ICs name was recorded in 
the revenue registers in the place of P's name 
in respect of the estate. In 1870 K died, and 
her daughter S applied to have her name re- 
corded in the revenue registers in respect of 
the estate, d/, the illegitimate son of P, object- 
ed, claiming to have his name recorded. His 
objection having been disallowed and S's name 
having been recorded, M in 1876. sued 5 for 
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declaration of his proprietary right to the estate, 
and on the 29th June, 187S, obtained such decla- 
ration. in January, 1S80, M sold a moiety of 
the estate, and in December, 1880, .S sold the 
entire estate. In February, i88i, M's trans- 
ferees sued S and her transferee for possession of 
the moiety of the estate transferred to them by 
M, Held hy ilie^uW Bench (Stuart, C. J., dis- 
senting) that such suit was not barred by the 
provisions of s. 7 of Act VllI of 1859, by reason 
that M had omitted to claim in the suit of 1876 
possession of the estate. Darbo v. Kesko Rai 
(/. L. R.y 2 All., 356) and Kalldhtm CkuUur 
Padhya v. Shiba Nath Chattur Padhya^ (A A. 
R.y 8 Calc.y 483) followed. Held also that the 
possession of 5 and her transferee could be con- 
sidered adverse only from the date of the decree 
of 29th June, 1S78, declaring M's proprietary title 
to the estate, Radha Gobind Rai v, higlis 
(7 C* L. R.y 364) referred to. Held by Stuart, 
C. J., that such suit was barred by the provisions 
of s. 7 of Act VIII of 1859, by reason of such 
omission. Darbo v. Kesko Rai (/. L. /?., 2 AlLy 
356) distinguished. The meaning of the term 
“relief” explained and the distinction between 
it and the term “ cause of action” pointed out, 
Sarsati and another V, Kunj Behari Lal 

AND ANOTHER. 

LIII-8X 

( 28 ). .] Where 

a previous suit for a declaration of title to im- 
moveable property has been dismissed on the 
ground that the plaintiff was not in possession 
at the time of filing the suit a subsequent suit 
on the same title for recovery of possession of 
the land is not barred under s, 43 of the Code 
of Civil Procedure. Jlbnuti Nath Khan v. 
Shlb Nath Chuckerb'utiy (L L. A\, 8 Calc.y 819J 
followed, Mohan Lal and anotherz/. Bilaso 

[XII-80 

(20). Title deed — Award,"] 

The appellants were directed by an award to 
pay the respondent certain moneys and to 
deliver to him certain title-deeds. They failed 
to do either of these things, and in 1870 the 
respondent sued them for such moneys. He sub- 
sequently sued them for the delivery of such 
title deeds. Held that the second suit was 
barred by the provisions of s. 43 of Act X of 
1877. Kauleshar Rai and others v, Khudi 
Rai. 

[ 1-72 

( 30 ). — — Registration — Posses- 

sion*] brought a suit against P to have a 
lease which the latter bad granted to him regis- 
tered and got a decree. A subsequently brought 
this suit against P for possession of the fields 
leased to him. Held that the suit was not 
barred by s. 43. Nanak Chand and another 

V* NaRENI and ANOTHER, 


.[IXL6 
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{ C14 ) 


CIVIL PB.OCEDUKSI CODE, s. 43.- 

(co?tUnncd. ) 

(3J). Szfit •u?t(h 7 - s, 295, 

Civil Procedure Code ?i A suit under s, 295'<>l' 
tlie Cede oi* Civil Proeedurc to compel the'de- 
fendant toreruiid moneys received by him wliich 
should have Ixieu piutl to the plainiifi', was not 
cognizable by a Court ot' Small Causes under 
Act XI of 1S65 (Mufassal Small Cause Courts 
Act) ; where the plaintiff in such a suit had 
previously brought a suit in which he sought to 
follow the property which had been sold under 
the defendant s decree. Held that the present 
suit was not barred by ss. 13 and 43 of the Code 
of Civil Procedure on the ground that the relief 
now sought might have been asked for in the 
former suit, nature of the suits and the causes 
of action being different. Dost Moiiaml'd <v. 
Ajudhia Prasad, 

[X-21 

(32) . Alternative re?ned/c\^.] 

P gave A" A a mortgage lor Rs. 500 on certain 
immoveable ju'operty,^ tlic ijsslrumeut of mort- 
gage containing the following stipulation : — “1 
(mortgagor) shall pay the said amount with in- 
terest; at 2 per cent f}er mcnsc7}t within two years. 

I shall pay the interest every mouth and in 
the event of default the mortgagee sliail be at 
liberty to realize the whole sum due to liim^ with 
tlie interest for two years, witlu^ut waiting for 
the expiry of the term by instituting a suit or by 
making an application for foreclosure as an 
absolute owner. Those two c 'iurse.s are open to 
the iimrlgagce, it is optional with him to pursue 
whicliever he pleases.” A default in paynuuit of 
interest having occurred, the resporaient, the 
mortgagee, applied lor hnoclosun*, and aluu* the 
usual j/roceedings the mortgage was declared 
foreclosed. I'lie res})oiKh‘iit iluui sued for ])(\s- 
session of the ])roperly. I'liis suit was liehl to 
be lu’DUght “prematurely,” that is to say, bt‘- 
f<u‘e the expiry of the two years’ term .stipulated. 
The rcsixmdeiit lhi‘reu})ou brought the present 
suit against the appellant, claiming^ to rci'over 
the mortgage mou(;y l)y the sale of the moit- 
gaged property. Iletd tiiat the present suit 
was n<3t ])arred by the provisions of s. 43 of 
Act X of 1877, because, at the time wlicn the 
respondent bronglit his foreclosure suit he was 
not* “a person tlicn entitled” to the ahcrnaiive 
remedy whicii he now seeks to enforce. Prari 
Lal ?/. Kihali Ram. 

[ 1-100 

(33) . Applicahilriy of s, 4^ io cxccii- 

lion proceed in S. .-^3 of fne Code of Civil 

PniCedure is not applicable proceetiings in 
execution ol decre<^s. Where a dt'cree grants 
different reliefs, as for example ])ossession of 
land and m<,;snc prolits, it is competent to the 
decree-holder 10 execute such dtuaxH: by means 
of separate and successive a]»]')licati(ms in res- 
pect of each relief. So ludd by Kdge, C. J., 
Tyrrell, Blair and Bnrkitt, J J, Ra 77 i Ihiksh Shii^^k 
V Madal Ati, Ac~W, P, //. C. Rtp.f p. 95; and 
Rad/ca Kis/icpt Lal v. Radha Prasad Sinii^i f L ■ 


CIVID PBOCJEDUHE CODE, s- 43.-- 

(co 7 iti 7 tued,) 

L. R.j iS Cate., 5x5) ^ cited. Sadho Sarak and 
ANO niJ R 77. IlOL i-'ANDK. 

lXIII-57 

(3f). C/a/jns that co 7 ild 7 icd oejoijicd 

U 77 dcr A‘. /j.i.j A, P's lessocj sold a house to- 
gether with the land on wliich it stood, vvlicu e up- 
on yy, tiic c:a 771771 da 7 % brought a suit in tSSz lor 
cancelmeni of the sale of the land ;ind for rent, 
and obtained a decree. In 1885110 broiiglit his 
claim iox za 77 iinda 7 's haQqd-chatui 77 'U 77 i, i.e., one- 
fonrth of the price paid tor the house by the ven- 
dee. Hetd that his suit was not barred by the 
provisions of s. 43, his cause of action not having 
accrued at the time of the first suit and also be- 
cause he could not have joined looking to the 
provisions of s, ^14 {ai), hi’s present cl.aim with 
the former. Gjrdiiari Das 77, Ragiiunath 
J^RASAD AND ANOTHER. 

[VII-77 

( 35 ).-— Pc 7 iatfy for Pisuff'icie^it s/twip- 

Azg-.j Tins was a suit to recover from the 
dcte.ndant ilie amount of stamp duly and 
penalty for iiisuflicicnt stampijig whic.li the 
plaint iffs liad ])aid in rc.spoct of aii instrument. 
The plaintiffs had sued llie defeudaut on the 
instrument anti had been compelled to pay tiie 
duty and fienalty. I'lie defimdaiU wa.s the oer- 
soii Iniund by law to stamp the document. The 
lower Court dismi.sscd the .suit on tin; e, round 
iliat the amount was a [larloftlie costs Ti the 
former .suit and should havi^ been lakeii into 
account in that case. Iltdd thai the view wa.s 
wrong. Tlu‘ suit was maintainable as it \va.y not 
baruul liy s. 13 or .13. C. P. C. (tupal DxVS and 
oiURRs V. Ma.si:d Khan. 

[ 111-211 

(1). ft 44 (a). — Rt'dt:? 77 ffio 7 i—C 7 ) 777 pei:satio 7 i 
^La 7 id takepi J or prutdic p 7 (rpos<'S .\ In this suit 
for redemption ol ee.rtaiu pr(4;erty usulnictuari- 
ly mortgaged to the delendant plaintitfs also 
claimed certain sums received by the defendant 
as compensation lor portions of tlu; land mort- 
gaged which ha<l been taken for public pur- 
poses. IJeld that the latter ])art of tlie claim 
was barred by s. 44. Auul PIa.san and orin- r,s 
77, CillRANJI AND OTHERS. 

[ 1-41 

(0), , — D 07710 — list a b I i s t7. 771 c 71 1 of 

title.] There is nothing to prevent a claim for 
damages and a claim l<’)r e.stablisliment of title 
being joiiunl tvith a claim for tin' relief [U'ovidecl 
])ys. 9‘>fAct I of 1877. ivAM Uakaku K \i 77, 
SllEODHlAL JOTl. 

[xiiiica 

(3 ) Pcasfe to Cause of act io 7 t.\ 

This was a suit for posse.ssiou :ind piarii- 
tion of a one-third share of {‘cnaiu immove- 
able properly and a one-third share (»f eertaiii 
ornaments. On iuslituling tlie suit tilaintiffashed 
for permission to joiniu tln^ two claim.s under S.4.-P 
Civil lh*oce.dure (Aide. I'lie Subordinate Jutlg<.; 
alter observing that the plaiuliff had luiled to 



( Oi5 ) 


DIGEST OF CASES. 


{ 616 ) 


CIVIL DBOCEDtlRE CODE, s. 44 (a)- 

(contmued . ) 

State when his cause of action in respect of the 
immoveable property had accrued and that the 
date of cause ol action in respect of the other 
c aun was wrong, held, that although both 
claims had the same foundation yet as the claim 
tor moveable property was against some of the 
^lendants only, the claims could not be joined 
He iurther observed that as the two claims 
^paralely were cognizable by the Munsif’s 
Court, the plaint should be returned to be 
nied in a Court of competent jurisdiction. This 
appeal by the District 
juage. in revision that the proceedings 

amounted to a "cai?e” within the meaning of 
* 2. Held ^rther that the view expressed 

by the lower Court was wrong. The cause of 
action being single the lower Court should have 
re urned the plaint to get the date of cause of 

w 53- Gandharp Singh 

V, jaswant Singh and others. 

[m-37 

for taking objecHon.'X An 
objection under s. 44 of the (Sode of Civil Pro- 
cedure as to misjoinder of causes of action 
should be taken in the Court of first instance. 
■ objection was raised for the 

first time in second appeal in the High Court 
the Court declined to entertain it. Maola and 
another 2/, Gulzar Singh. 

[XIV-H 

(5.) ^ — Implied leave.] A objected to the 

of certain immoveable 'property in 
A' on H 2 ® decree held by H against one 

to property belonged 

to him. His objection was disallowed and he 
wnseqiiently brought the present suit against 
B for recovery of such property valiild at 
Rs. 999 and Rs. 14, the costs incurred by him 
objection to the attachment. 
The suit was inslituted in the Subordinate 
Judges Court. The Subordinate Judge gave 

dismissed the 

ciaini for damages. On appeal the District hid<Te 

claimfcould not^if *‘i® ground that tlie Uvo 
s i^wfi ^ ® under 

J • ‘ permission of the Court and no 

permission was asked for or given. Held that 
of the Subordinate Judge imply 
and indicate that the leave of the Surt^mg 
given to the joinder. Held further that as the 
claim was for more than Rs. i,ooo and the claim 

the question appeal 

tne question ot s. ^4 was not before him THp 

ffiRu”siNGH%t‘='^"®''- J^^AR^a™ DaI^Z," 

A AiiAKU OIlNiGH AND ANOTHER, 

[11-207 

. (6.)- 


ff™d'ifihfr‘ »»air !’% 

[VII-31 


CIVIL PROCEDUKE CODE, s. 44 (a) - 
( co 7 iimued,) ^ 

( 7 ) . Objection disalto 7 aed bv Inrst 

Cou 7 t-j-Ajjpellaie Court, \ Held that where a 
claim lor moveable property had been joined with 
one lor nnmoveable property without the leave 
of the Court, but the objection was overniled bv 
the Court of first instance it, was not prooer 
to interfere with the discretion of the lower 
Courts on that ground with reference to s i;78 
Bulaki and another z/, Mul Chand, 

[1-15 


■ Order refusing leave- Appeal. ]A 

mstituted a suit in the Subordinate Judge’s Court 
for the recovery of a house together with some 
gram stored in the house. The Subordinate 
Judge returned the plaint as the suit was not 
properly framed under s. 44 (<2). An application 
to join the two causes of action had been pre- 
viously rejected. From this later order, A pre- 
ferred an appeal. Held that no appeal .would 
lie. 1 he order returning the plaint was a decree 
and A could have preferred an appeal from that 
order, Bandhan Singh v, Solhu and others 

[VI-4e 


(9). 


/ ' ' T — Power of appellate Court to grmti 
leave,\ 1 he Court below dismissed this suit on 
the ground that the plaintiff had, without ob- 
taining the leave of the Court, joined a claim to 
moveable property with a claim to immoveable 
property. As it rvas a case in which the issue 
as _ to moveable property would decide the 
claim as to immoveable properly the High 
Court in first appeal gave plaintiff leave to 
join the causes of action and remanded the case 
under s. 562, Civil Procedure Code, Naziran 
■OlBI V, Abdus Samad and others. 

[VII-266 

(10) s . -Personate 
ger of temple.] It is not competent to a plain- 
tiff to join in the same suit a claim for posses- 
sion ol land in his private capacity with a claim 
in his capacity of manager of a temple for an 
injunction restraining the defendant from block- 
ing up certain drains. Kunjbihari Lal v, 
Chunni Lal and another. 

[xii-ni 

ff’ Chh— Assignee of dower and 
that a suit by the assignee of a 
Muhammadan widow for the recovery of part of 
the assignor's dower and of part of the estate 
and the assignor’s late husband did not contra- 
the provisions of s. 4.4, rule {b) of the Code 
of Civil Procedure. Ashabai v. Hap Tyeb Hail 
Rahimtullak (/, A. /f., 6 ^om., 390 j dissen- 
from. Aiimad-ud-din Khan Sikandar 
Beg AM. 


tXVI-52 


s. Mis joinder I\ 

See s. (31.) 
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(colUi nued.) 

<Siiitfor land and mrsnc profits — 

Court may ardor scparatio-nA When a siiii has 
be(ni iransforrod :)y an order of the iiigh Court 
from the (A)urt oi.' a Subordinate jiu 4 ?e to the 
Court ol' the District J udge for trial, it is the duly 
01 the 3 -)istrict Judge to try tlic suit himself, and 
he is not comp.etent to transfer the suit back to 
the Court of the Subordinate Judge. In a suit 
oil title ill which the recovery of immoveable 
property and mesne proiits are claimed the 
Court may, under s. 45 of the Code of Civil 
Procedure, order separate trials in respect of the 
claim for the recovery of the immoveable pro- 
perty and in resjicct ol the claim for mesne pro- 
tits, Where under s. 212 of the Code of Civil 
Procedure a Court in such suit passes a decree 
for the property and directs an inctniry into 
the amount of mesne proiits the direction as to 
the inciuiry int<i the amount of mesne profits 
need not necessarily bo conlained in. the decree. 
Puran Chamd v. Roy Rad ha K/shn?i ( l.L R,^ 19 
Calc., 132J referred to. FatijMa Biui v, Muham- 
mad Abdul Majid. 

[XII-164 

(I). s. 50 . — Plaint f led— By 7 najo/ throuy^h 
next /rlc?id.\ A suit was insiitnte'd on behalf 
of a person alleged to be a minor through her 
next friend. Tlie plaintiff obtained a deerce. 
The defendant apfiealed and on this appeal the 
alleged minor apidied to lie pliiccd on the record 
in her own right as respondent stating that 
she had atlaincd lu'r majority since tlic insti- 
tution of the suit. The allidavits, however, by 
wliieh this ajipliealion was supported, showed 
that she had been of full age at the time 
the plaint wiis hied, //rid that the suit was 
dismis.sed. 'Paqul JiUi v. Obaidmllah ( /. A. /f., 
Calc., iS 66 J dissented from. iSiiLO Rakia ?/. 

iiUAKAT SlNOU 

[XVII-203 

( * 2 ) . ■; /ly ojficial llquldafor 

on behalf of Company.\ field that a plaint 
in a suit by a Ihnik in licinidation in which the 
ilainiiff was described as “the Official Liquidator 
■Umalaya Ihank, Limited, in licpiidation,'’ and 
which was also subscribed and verilied in the 
same terms, was not a valid plaint having re- 
gard to the terms of s. np-t of the Indian Com- 
panies’ Act, 1882, and that the defect could not 
be cured l:«y aineiulouml. /?/ re Jldnlerboltom 
(L. /v\, 18 O. /A /X, .p;6) referred to. ("rHULAM 
Muhammad v, Thk Himalaya IUnk, Ld. 

IXV-Sl 

Sec also 

'I'hf: MussooRiE ILank, Limited 7 j, Barlow. 

l.VII-17 

( 1 ). s. SI— IVho sho 7 ilds/j^ 7 t plaint.] Except 
in the ca.se provided for by the la.si clause of 
s. 5? of the Code of Civil Ih-occdure it is im- 
peratively necessary tiiat the plaintiff himself 


CIVIL PBOCEDITKE CODE, s. 51 -.. 

( contmued.) 

slioiild sign iii.s plaint. Where llie fiiaintiff is 
not sliown to be, by reason oi alisence or any 
other good cause, unable io sign llie plaint hini- 
sclf, a }>()wer o!‘ attorney autliorising a pleaner 
in geneial t(M-ms to sign plaints for him will 11c, t 
render a plaint signcil by such pleader in accor- 
dance with such power of atlonu'y a valid plaint 
according to law. Mahabir Pra.sad v. Shah 
Wahid Alam. 

[XI -152 

(2). .] Held 

that in very important cases such as where 
fraud, <S:c., is alleged to have been committed by 
the defendants, the defendants may reephre the 
])laintiffto subscribe and veriiy tlie plaint hiin- 
sell and not by a general attorney and the Court 
will compel the plaintiff to do so. Thk Raja 
OK TOMIvUHI 7/. Buaidwood and others. 

[VIL 137 

(i.) s. S' 2 , — Veri fu'ation?\ /A’Af that a plaint 
verihed ill the following form : I, iMusammat 
Gauno Bibi, plaintiff, affirm that the content.s 
of the plaint are true to the extent of iny kinnv- 
leflge and belief’' wa.s iK)t properly verilied 
according to law. Balgobxnd Das (biNNO 


Bibi. 







[XVI -75 

(2).-- 




— .‘j A plaint iih‘(l by 

l)ir(‘e j< 

unt 

plaintiffs \va 

s veritied i>y iuicli in tlit; 

term : — 

“i 

he eoiitimts < 

:>f tin* p(‘lilion of iilaint 

aiH' tru< 

' to 

thi; best of my knowh'dgiv and belief,’’ 

//eld W 

,iat 

(liis foim of 

vt*ri(ication though not 


fnun amliignity, was in substantia! com- 
plianct' with the provisions of s. 52 of the C^)(h; 
of (dvil Dnxa'dnre. Pal Roland Das v, (hnuio 
Plbl {}l'\ A'. 1896, p, 75) r<‘ft‘ned to. Rajit Ram 
AND OTIIEKS 7/. KaTE.SAR NaiH AND OJCHEKS, 

[XVI-102 

bi order to consti- 
tute a proper verihcalion of a plaint within the 
nu'aning of s. 52 of the Code of Civil Procedure 
it is necessary for the person verifying, it all the 
facts are within his knowledge, to state di.stinctly 
that thi-y iire to liis knowledge true ; and if he 
has knowledge as to some and only information 
and belief as to otluu's, to stale ro whicli he 
speaks from his knowledge and to which from 
Ills intormation and belief. ,'\ veruication in 
the jonu:-— “'I'o the limit (or oxtenD of my 
knowledg(‘ the pniqmrt t)f this is true,” is not 
such a veillication as satist'u'S the I'equirements 
ol s. 52 of the Code, Gikjjhaki 7 /. Kanhaiya 
Lal. 

LXII-235 

(3) s. for amend? 7 ze 7 it-- Rejec- 

tion.] The plaintiff hi tliis suit claimed in a 
Civil Court among other reliefs a declaration 
his right 10 certain land. The lower Court lielS 
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( continued ) 

that the plaint did not disclo§,e a cause of ac- 
tion, as it was not alleged that the defendant 
had disputed the plaintiff’s right, and directed 
that under s. 57, Act X of 1877, plaint should 
be returned to the plaintiff to be presented to 
the Revenue Court with reference to the other 
reliefs claimed. Held that under the circumstan- 
ces the plaint should have been rejected and not 
returned. Nagar Mal v. Macpherson. 

[1-66 

(2) Amendment^ Time for^ After 

limitation ] A Court is not precluded from re- 
turning a plaint for amendment because at the 
time it is returned for amendment the period of 
limitation for the suit may have expired. The 
plaintiff in a suit for pre-emption after filing his 
plaint discovered that the property in suit had 
been described by mistake as being of a slightly 
less area than it was in reality. Held that the 
Court had power and ought to have allowed the 
plaint to be amended and that the amendment 
was not precluded by the fact that the limitation 
for the suit had expired. Held also that such 
misdescription would not render the suit liable 
to the objection that the plaintiff had sought to 
pre-empt only a part of the property sold. 
Barkat-un-nissa V. Muhammed Asad Ali. 

[XV-80 


(3) . First hear- 

ingi] an amendment of the plaint 

even after the first hearing, on grounds other 
than those mentioned in s. 53, clause (^), (^), 
...(/) if allowed by the first Court could not 
be questioned in appeal. Beni Prasad v, 
Shambhu Nath. 

[V-167 

(4) ,-- ,] The 

plaint in this case was amended subsecpient to 
the first hearing of the suit. The amendment 
was to alter the claim from one of maintenance 
of possession to one to recover possession. 
The lower appellate Court relying upon Damo- 
darVasw Gohal Chand (/. X. A*., 7 x?//., 79) 
dismissed the suit. Held that the ruling was 
confined to amendments for any of the grounds 
mentioned in s. 53, C. P. C, that therefore 
it was not applicable to the present case. Ram 
Kishan Singh and others v, Moti Singh 

AND OTHERS. 


( 5 )- 


[VI-248 
.] Held 


(Uidfield, J. dissenting) that under section 53 of 
the Code of Civil Procedure a plaint can be re- 
jected, returned for amendment, or amended by 
the Court of first instance only at or before the 
first hearing of the suit, and not after the first 
hearing thereof. Madhe v. Donstre (I. L. i?., 5 
£om,^ p. 609 j dissented from. Soorjmtikhi Koers 
case {I,L. R,, a Calc, 272) \Burjore v. Bhaga^ta 
10 Calc., 557) ; (X. /e., \i I. A. 7 ) and 
Fasuhun-msa Begam v. Mulo (L X. R., 6 
All,, 250) distinguished by Mahmood, J. 


CIVIL PBOCEBITKE CODE, s, 53- 

( CO nlmued ) 

Per Mahmood J.— The plaint may, for causes 
other than those mentioned »in s. 53 be amended 
by the Court after the first hearing. Damodar 
Das V, Gokul Chand and others.’ 

[IV-303 

3, Bhawani Kuar and another V, Narain 
Singh and others. 

[VII-247 

^Settlement 

of issuesi\ Held that the plaint could not be^^ 
returned for amendment of the verification aftei^rt 
issues had been settled. Girdhari v. Kanhaiyi'^^^^ 
Lai (/. X. A?., 15 All, 59) referred to. BAL^te" 
GOBiND Das V, Ganno Bibi, 

[XVI-7^“5 

( 7 ). — Appeag^l' 

If the verification of a plaint is discovered to £ 
defective at any time whilst the suit is 
the Court of first instance the plaint may 
amended by the Court, If such defect be 
discovered until the suit comes on appeal be 
an appellate Court, such Court may, if it thif 
fit, return the plaint to the Court of first 
to be amended by it. But where ^ 

such that it is covered by the pi’ovisionscPSr^yiOES 
of the Code of Civil Procedure there is no neces- 
sity for the appellate Court to take any steps to 
procure the amendmentof the plaint. Rajit Ram/ig 
AND OTHERS Z'. KaTESAR NaTH AND OTHERS. 

[XVI- 102 

{B.)— .1 A 

suit relating to property alleged to belong to a 
temple cannot be brought in the name of the 
idol of the temple. Where such a suit was so 
brought the Court in second appeal allowed the 
plaint to be amended, on certain conditions, by 
substituting the name of the person alleged to 
be the manager of the temple. Thakur Raghu- 
NATHjr Maharaj V. Shah Lae Chand, 

[XVII-76 

(9^^ .Scope of] The plaintiffs 

in this suit originally claimed a declaration of 
their right to a three-fourth share of a garden. 
Two or three days after the date fixed for the first 
hearing they caused their plaint to be amended 
by the addition of a prayer for possession. Held 
that he could do so. Sheonarain Singh v. 
NagO and OTHERS. 

[IV-26 

^( 30 .) — .] This suit ori- 

ginally brought for maintenance of possession 
over certain immoveable property was subse- 
quently, but before the settlement of issues, 
converted with the permission of the Court, 
into one for possession of the property, on 
the ground that the defendant had since after 
the institution, obtained possession of the pro- 
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— (co7dhtHCcL) 

perty. The Court however subsequently reiused 
to entertain the suit on the gnuind that the 
nature of the suit had been altered and the suit 
as originally brought was not maintainable as 
the plaintill was out of possession. Held that 
the amendment did not alter the nature of the 
suit and the suit was entcrtaiiiable. Sundar 
Lal and others v. Bunyad Ali and others. 

[11-129 

(11) , .] The plaintiff- 

appellant based his claim of pre-emption broadly 
on the legal status he enjoyed under the 'wajib- 
nlaf'Z. The defendant pleaded that transfers 
in the village were governed by the Moham- 
madaii Law. The plaintiff thereupon applied 
(at the hrst hearing) for permission to amend 
his plaint by explaining that the condition of the 
%i*ajibuliU’Z was also the condilioii of the 
Mohammadan Law of pre-emption. The ap,pli- 
catioji was rejected by the Mnnsif under the 
mistaken notion that the amendment was con- 
trary to s. 53, Civil Procedure Code. Held that 
the amendment should liave been allowed and 
that the amendment proposed did not change 
the nature of the suit. Habibullah v. Dhurxan 
Khan and others. 

[VII-28 

(12) .1 A suit was 

brought by the manager of the M Bank against 
the executrix of A’, to recover a sum of money 
as duo upon a bond executed by A\ in favor 
of the Bank. The pl.iiiit described the de- 
fendant as '^Miss Saf'iih G, Harlow of Masoo- 
w " and stated that she was executrix of the 
deceased />. It began thus : — “ 6Tw;g’c; Henry 
Webb, Manager of the abovenamed' idaintiff's 
business, states as follows. ” and proceeded to 
state that the deceased was at the tinui of his 
death “ indebted l(j the plaintiff” and to set 
forth the cause of action in detail. It was signed 
and verified thus Fiu* the M. Bank limi- 
ted, C'r. //. IVehb, Manager.” The Court of lirst 
instance returned the plaint for amendmesit 
under s. 53 of the Civil Procedure Code U) be- 
cause the defendant was siot properly described 
(ii) because the plaint was set out as made by 
George Hemy Webb as Manager and not as on 
the part of the hank and (iii)'" because the suit 
shquid not have been brought in the form in 
which it was broiighi, but in the form ref(?rred 
to in s. 213 and No. 105 of sch. IV of the Code. 
Held that the first of these grounds failed because 
it was clear that !he <lefcudant wa.s stated to bo 
the executrix of the deceased, and the suit was 
brought again.st her in that ca])acity ; that 
the second ground did not come within s. 53 of 
the Code, as it was clear thai the circumstances 
set otit in the plaint applied to the case of the 
plaintiff ILank and the plaint sufficiently fiiltilled 
the requiremeids of the C<xlc, that the facts 
which the plaintiff considers essential .sliould 
be concisely and clearly set out aud that the 
verification should be made by .some one 


CIVIL PBOCEDITKE CODE, s. 53- 

( co?Uniucd,) 

ac((naiutcd with these facts. Held, witli refer- 
ence to the third ground, that the plaintiffwas at 
liberty to bring a suit ior money against any per- 
.son administering to or representing an estate, 
and if such suit should be ibiiud wUli reference 
to the facts in evidence not maintainable, it 
should be dismissed ; bin there was 110 author- 
ity for returning a plaint for amendment when it 
was found that the suit was not maintainable 
in the form in which it was brought, in order to 
amend it so as to convert the suit into one of a 
different character. The Mussoorie Bank 
Limited v , Barlow. 

lVII-17 

( 13 ) . ]. 

See s. so, No. (2). 

( 14 ) '1. ^ Court 

has no power under s. 53 of the (..lode of 
Civil Procedure to amend c,>r allow the would-be 
plaintiff to amend a plaint which, by reason of 
its having been signed by an unauthon2:ed per- 
son, is ab iftllio invalid. Katesah Nath v, 
Af'iGYAN and another. 

[XIV-OS'^ 

( 15 ) . Co?;se}ti,\ 

Held that the parties to an action may enlarge 
by consent or compronii.se the original claim. 

B}’’ consent of the parlies and th(‘ leave of ilie 
Court an action may be amended to C{>ver an 
increased claim. A suggestion was thrown out 
that a Court having nnule a niistake“'iii law may 
properly in an application for review reconsider 
its order. MoiiiiiULLAa z/. Imamiand othi‘:k.s, 

[Vll-iO 

(Id) , Wriilc 7 i on sepaj'atc /nz- 

per. I Though ordinarily speaking when a plain- 
tiff is penniiled 10 amend his plaint, such 
amendment sliould be made upon tiie face of 
the plaint already before the Court, yet an 
amendment, if not otherwise defective, will not 
be a bad amendment inercl^^ by reason of its 
being vvriUen on a sejiarate sheet of paper. 
Khayalx Kam 7f . Bhup Singh and ohiers. 

[XIII-225 

(17). f'i'rsl Iiearhig — Jl/cfmmg ofl 

Jleld that whore a date is fixed Tor fram- 
ing issues and tlic issues are framed on that, 
date, that date is to be regarded as the first 
hearing of the suit 1 hough the Judge who 
framed the issues has been removed and a ucav 
J udge takes up the case, fagra/n Das v, Narai^i 
IaiI (l.L.R.,"] A/i.-, 857 j does not ai>piy to 
such a case. Bhawan'i ICuar and another 
7j . Narain Singh and others. 

[VIX-24.7 

(13). Appeal.] No appeal lies fron\-' 

ail order by a Court under s. 53 ol the Civil 
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Procedure Code directing air amendment of a 
plaint upon its file. Raje?idra Kisho7'e Singh 
V. Rajah Prasad Singh ( P L.R All,^ 854^ 
followed. Unless a statute specifically gives a 
right of appeal from a particular decree or or- 
der, no such appeal is eutertainable or can be 
preferred. Minakshi v. Subramanya ( 1 . Z. i?., 
II Mad. 26J \Ajttdhla Prasad v. Balmnkand 
f/. Z, AIL^ 354 j and P'ariduddm Ahmad 
V. Muhammad JRasartdlah Khan (ante p. 1 ) 
referred to. Muhammad Husain and others 
V. Badri Prasad, 

LIX-83 

(19) . Xhe plaintiff in this 

suit preferred a petition for amendment of 
the plaint. The defendant preferred objec- 
tions tc? the amendment, and a day was fixed 
for the admission or rejection of the petition 
of amendment, and the determination of the 
defendant’s objections thereto.” After hearing 
the parties the lower Court decided that the 
"petition of amendment"' should be allowed, 
and rejected the defendant’s objections. The 
defendant appealed to the High Court from 
the lower Court’s order. Held that the plaint 

.^jiot having been "returned for amendment” 
‘ within the meaning of s. 53 of Act X of 
1877, fiut being amended by the lower Court 
itself, after hearing the parties, the lower Court’s 
order was not appealable under s, 588 (6) of Act 
X of 1877. Maharajah Radha Prasad Singh 
V. Maharajah Rajendro Kishore Singh. 

LI-99 

(20) . — .] The Court of first 

instance made an order returning the plaint 
in a suit to be presented to the proper Court, 
on the ground that it was not competent 
to try such suit. On appeal from such order 
the appellate Court, holding that the Court of 
first instance was competent to try such suit, 
made an order “ decreeing the appeal.” It sub* 
sequently made an additional order directing 
that the case " should be returned for re-trial.^ 
On appeal to the High Court from such addi- 
tional order held that the appeal would not lie, 
as it was in reality one from an order passed in 
appeal from an order returning a plaint, which 
under the last clause of s. 588 of Act X of 1877 
was final, and not an appeal from an order re- 
manding a case under s. 562, the character of 
the original order of the appellate Court not 
being altered by th^ passing of the additional 
order. Kishna Ram v, Narsingh Sewak and 

ANOTHER. 

[LlOl 

Cy. s. B4:.'^TnsufficieHt stamp ^Failure to 
makeup deficiency ^^Dlsmissal^^ Appeal,] The 
Court of first instance being of opinion that the 
plaint bore an insufficient court-fee, and the 
plaintiff not making good the deficiency, dis- 
missed the suit after recording evidence, but 
^without entering into the merits. On appeal 
he lower appellate Court held that the court- 


CIVIL EBOCEDUBE COBE, S. 54- 

— f continued, y 

fee \vas sufficient, and remanded the case for 
trial on the merits. Held that s. 15S of the 
Civil Procedure Code was not applicable to the 
case, that the first Court’s disposal of the suit 
must be treated as being under s. 54 and was 
therefore a decree within the meaning of s. 2, 
and appealable as such, and that such appeal 
was not prohibited by s. 12 of the Court Fees 
Act. Ajoodhya Pershad v, Gunga PershadjI, 
L. R,^ 6 Calc., 249 j and Annamali Chetii v. 
Cloete (I. L. R,, 4 Mad,, 204^ referred to. 
Muhammad Sadik and others v, Muhammad 
Jan and others. 

[Vin-286 

(1) . Hira Lal V. Wali Bhagat and others. 

LIX'*124 

( 2 ) . Sheoraj and others V, Daljit Singh^ 

lIV-161 

(2) . .] The 

plaintiff’s claim was decreed by the first Court. 
The lower appellate Court findig the court-fees 
paid by the plaintiff to be deficient ordered the 
plaintiff to make up the deficiency within ten 
days and on his failing to comply with the order 
dismissed the claim and allowed the appeal. 
Held that the decision was unexceptionable 
and s. 578 had no application because an objec- 
tion that a relief has been undervalued affects 
the jurisdiction of the Court. Ram Peaki 
Balgobind Das and another. 

[V-294 

(3) . Lwiitatlon,] When a Court fixes 

a time under cl, (/z) or cl. (/J of s. 54 of the 
Code of Civil Procedure it must be a time with- 
in limitation. S. 54 does not give a Court any 
power to extend the ordinarily prescribed 
period of limitation for suits. Jainti Prasad 
V, Bachu Singh and others, 

[XIII-29 

(4) . Rejection of plaint -^Tlmel] S. 54 

of the Civil Procedure Code may be applied at 
any stage of a suit. Kishore Singh v, Sabdal 
Singh and another, 

[IX“I85 

■ (3,) Suit barred by Act XH 

Rejection ofplamtJ] Where a plaint in a Civil 
Court alleges facts which, if true, would show 
that the dispute or matter involved in the suit 
was one to which s. 93 or s. 95 of Act No. XH 
of 1881 applied, the plaint should be rejected 
under cl, U) of s. 54 of the Code of Civil 
Procedure or possibly in some cases returned 
under s, 57 of the same Code. Tarapat Ojha 
AND OTHERS V. RaM RaTAN KuAR AND OTHERS* 

[XIII-I04 
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Amir Khan and Jadd Nath 

Das. 

1X1-57 

Ganga Ram v, Beni Raw and otiikus. 

|IV-3i2 

Shakur Khan and AKorHEU v, Gouani Lal’ 

lX-177 

ss. 54 and BB.—AI/crafiofi of 
Court-fees, \ A Judge after disposing of an 
appeal on the ist March, 18S3, again took it up, 
and on the 21st Mjirch. iyvS3, directed the 
appellant to pay additional court-fees on her 
memorandum of appeal. On the 2nd May, 1SS3, 
the appellant paid the additional court-fees 
under protest, and a decree was then pi'opared, 
bearing date the ist March, 1883, but ii referred 
to and carried into effect the subsequent order 
of the arst March, and of 2nd May. 

7 Vr Maiimood, ]., that as soon as the judge 
had passed the decree i)f llic 1st March, 1S83, 
he ceased to have any power over it, and was 
not competent to introduce new inailcTs not 
dealt with by the judgiiu'.nt, tliat the oiahu' of 
the 2isl March, and the deiiosit of tlie 2nd May, 
whether right or wrong, were not proceedings 
to which effect could lie given in the antecedent 
decree of the ist Marcli, 18S3 ; and that the 
decree was ultra vires to that extent, and was 
therefore liable to correction in second apjieal 
under s. 58.1. of tlie Civil Brocedun; Cotie. 'Pice 
powers coiderrcHl by ss. 5.^ {^?) and {,:) and s5 
read with s. 5S2 of the Civil Bi-ocednre (huh* 
arc int(Mid(‘{i lo be exert'ised btdtu'e (li'^OM-al of 
the case ami no! after it has bt^cu ilnally tltundi;d 
(ddlleld, J. 

J^rr contra 

MAHADAI 7/. RAMFCIi^HAN DaS. 

fV-i40 

SB. 63 , 54 and 57.— Av; //.-.-? ////.] Ifer'd that 
the Courts in Iiulia h.are no power io make a 
decree of non-suit. They must act eillun under 
s. 373 or under Cliapier V, Civil Ih-ocediint (a>de. 
There is tliird course open to them. Ban\V;\- 
Rx Das v 7 . Muhammad M.\.shiat and oniERS. 

i‘VII-264 

(I), s. 51. -Suit harred by Act X/f of 
j88i — Rejectiem of flaint. j 

Sea s. 5.1, Nt). (5.) 

( 2 .) A f pact I A dieiriei fa>url frauS’- 

ferred inr triad a suil insiituit‘c! in a Court 
subordinate tv) it lo anotluM- Court suiionlinate 
to it. Tiie Court in. winch the .suit wan ijisl ifuTt^d 
was not the one in which the suit shoulil Iiave 
been instituted and constupiently ilu? (k-'iirt lo 
which it was transferred made an (irder dis- 
missing it, and diret'ling the rtnurn of the plaint 
for presentation to tiie propt-r Coma. Held 
that such order must be taken to Iiave been 


! CIVIL PBOGEBUKE COBS, B. Xi- 

( coiiimucd .} 

passed under s. 57 of the Civil Procedure Ci)d{‘5 
and was tlu.Tefore ai)peala]jlc uiuler s. 588 (6)- 
ibtCHONI AWASTHX V- ijLAHi BaKHSH. 

Ill- 113 

s. 32 - Suhstiiiiied .vrrcrc.j Held that be- 
fore a judge directs substituted service under 
s. S2 he should iirst satisfy himself that the 
defendant h:is been keej)ing out of tiie way 
for the purpose of avoiding the service. B(dbre 
he could be satislied he must be satisfied 
that the defendant is aware that the writ is 
! cut against him. A decree passed against the 
defendant on such substituted service without 
such satisfaction as is mentioned abf)ve must 
be set aside if tlie ajrpeal is inaile any one 
who is entitled to make it. /AvV further that 
a ileciee-holder or tiie dvdendant was so ('iitilh^d. 
Mor.\n V. The cjimla tx\NR CoRUoRArio.Nf 

LX Ml TED. 

[VI -36 

(1). s. 100 -Appear a?u r. \ 

Secy,. 103 , Nos. (2) and (3). 

(: 3 ). s. 100 . tCxfiUftc decrce.\ 

'fhe tirst li<‘aring of a suit was iixed I’or the, laih. 
Di^ceinlier, 1883, on which day the dclendant tli<! 
not ap]Rmr and the <msc‘ was adjounieil to ihe, 
xSth j tetremlu'r, and, as llui oelendanf did not 
tlnm appear a ih'cree was passed in favmir ot 
tlie ]ilcaiitiff. A •r(r\’(di:tuin;ii(. had beim pre- 
viously filed on the d('U‘ndaiii’s part, and he h.'uji 
also nbjev'ied !<» an application iiled by the 
plaintiil lor attai'luiumt of tlu* d<‘feml,.;Mii’s pro- 
n<Tty l)efore jndguuml. tJetd lliat lli(‘Si‘ acts 
on il\cj (h'ftmd. nil’s part did not ('oii.-titnle an 
‘‘ appearance” j>y luiii within the meaning of s. 
100 o I the. (avil Protanlurf (anle, which relerian! 
to an appearanc(‘ in ans.wrr a summons to 
a])pear and ansuan* tluM'laim on a day s|)e<'ilit‘d, 
issuc'd iind<‘r s. 0 }, : { hat tlie dt-crec was tlieiv*- 
ioia' /.•r-Z/fiV/c wit Inn flu' meaning of ss. lOo and 
iu%./C(du~i(l-abdlji Khatt v. AJiUiad Jurra htum^ 
(/. A. Ah, 2 /1//., 67) dislinguislital. 7 Vj(' ^!d?nA 
■uistratordteui'ral of tj<ui*j;al v, Dayaro7n has, 
(0 /A A. Ab, 688), iUiiimodiarvax, Fakinippa, (4 
Jiom. IL (t, Ab, 206) ; and iiibec Ilaloo v. Ah 
voiro, (7 JK Ab, 8i) refened to. 

/Vv- Mahmood, j.— T hat the Con.rt on the 
iSth December seemed to leave acted under s. 
157 of the Cavil IToci'dtirc Coflc, and, rhoo;;i!!g 
the first oi the alteniative fanirses alfowed by 
that Section, acted umhu Chapter bdf t>f Hie 
(!udt\ and pa.ssedi an t\v-par/c lUnTev: umb-r the 
provisions of s, too ej iliai Chapter. Dai 

V 7 . HiRA l.AL AND Ol TIERS. 

[V‘-I44 

Ramtahal Ram and ak’diukk ',v. Ramfshar 
Ram. 

lVI-42 

<8) .| A Mun.sif', I’-efore 

lioin a 'Utn was pemling, fi.\a.‘d ]>y \''Mv of 
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adjournment a particular date for its dispo- 
sal. Upon the date so fixed, it was neces- 
sary to take evidence upon issue of fact which 
had previously been settled. The plaintiff ap- 
peared on that day. The defendants did not 
appear, but there was in Court a pleader, who 
had been instructed by the two principal defen- 
dants at the outset and who had filed hisvaka- 
lafnama. There was nothing to show that he 
had ever received any other instructions what- 
ever either as to the facts of the case or the 
conduct of the defence, or that the defendants 
had done any thing beyond giving the pleader 
the instructions above referred to. Under 
these circumstances the plaintiffs gave their 
evidence and the Munsif decreed the claim. 
Held that, under the circumstances stated, the 
defendant’s pleader must be taken not to have 
been in Court on the date fixed for the purpose 
of defending the suit on behalf of the defen- 
dants, inasmuch as, upon that part of the case , 
he had not been instructed ; that it was there* 
fore a fair inference that the defence did not 
appear and the case was disposed of under s. 
157 of the Civil Procedure Code; and that, under 
these circumstances, the provisions of s. xoS 
were applicable and the decree was an ex-parte 
decision, which it was open to the Munsif to re- 
consider. Hira Dai v. Hira Lai {/. Z. i?., 7 
AIL, 538) followed. Ram Tahal Ram and 
ANOTHER V, RaMESHAR RaM. 

[VI -42 

(4 ). — ^ ^ summons 

was issued to a defendant in a civil suit. The 
serving officer, being unable to find either the 
defendant or any person empowered to accept 
service for him at the address given affixed 
a copy of the summons to the outer door of the 
defendant’s house and returned the original to 
Court. On the day notified in the summons 
the case was called on, and upon its being 
called on a pleader presented himself in Court 
with a power of attorney, executed not by the 
defendant himself but by a third person on his 
behalf, and stated that the defendant had no 
notice of the time fixed for the hearing of the 
case and prayed for an adjournment to a date 
upon which a proper answer to the claim could 
be filed. The application was refused, but 
the case was adjourned to the day following. 
On that date no one appeared for the defendant 
and a decree was passed against him. Held 
. that there was no"' appearance on behalf of the 
defendant within the meaning ofs. 100 of the 
Code of Civil Procedure, and that the decree 
passed on the adjourned date was therefore an 
ex-parie decree. Hira Dai v. Hira Lai (L Z. 
i?., 7 ^ll'i 53 ^) T'ahal Ra?nv^ Rapie- 

sher Ram (i,L, R., 8 AIL, 140; referred to. 
Faml Ahmed v. Bahadur Singh f Weekly 
Holes 1893,^. 25); Ganga Das v. Jnderfnan (W, 
1893, ^. 208) and Sahibzada Zainnlabdin 
Khan v. Sahibzada Ahmad Raza Khan (Z. 


CIVIL PBOCEDIJBB CODE, s. 100^ 

( continued. ) 

S J. A., 233J distinguished. Chaudiiri Rai 
Kumar 2/, Jugal Kishore and another* 

[XVI-47 


( 5 ) 


^ ^ ^ party de- 

fendant retained a pleader to defend the suit 
against him, and the pleader filed a vakalatnama 
and did certain acts for the defendant. However, 
when the suit came on for hearing the pleader 
came into Court and stated that he had no in- 
structions and could not go on with the case, 
practically, that he had retired from the case. 
The Court proceeded with the suit and made a 
decree in favour of the plaintiff. Held that 
this decree was a decree ex-parte within the 
meaning of s. 108, C. P, C. Bhagwan Dai v* 
Hira (/. Z. i?., 19 AIL. 353) Jonardan 
Dobeyx.Ramdhone Singh (/. Z. i?., 23 Calc., 
738) referred to. Sahibzada Zein^uLabdin Khan 
v. Ahmad Raza Khan, (Z. 5 Z 233) dis- 
tinguished. Shankar Dat Dubk v. Radha 
Krishna. 

[xvni-17 


(6) " — " ■]. A party to a 

suit cannot claim to have a decree against him 
set aside as an ex-parte decree when in fact an 
appearance was made by a pleader in his behalf 
on the day fixed for the hearing even though 
such pleader was for some reason unable to 
proceed with the suit. Fazl Ahmad v. Baha-' 
dur Singh {W. N. 1883, p. 25) followed. Ganga 

Das V. INDARMAN. 

[xiii- 2 oa 

(7) -- — — >.—Ex‘parte d€cree---Applicatio?i to 
set aside — Appeal.] Held that a defendant 
against whom a decree has been passed ex-pmrte 
and who has not adopted the remedy provided 
by s. 108, C. P. C., is not comjietent to prefer 
an appeal from such ex-parte decree. Lal 
Singh and others v. Kunjan and others. 

[11-86 

(S) — 

though no appeal lies from an ex-parte Htci&o 
appeal may be entertained in order to see whe- 
ther the decree appealed against was in fact and 
law an ex-parte decree. O. and K. Railway 
Company v. ShibCharan. 

[VI -172 

( 1 , ) S‘ 102 —4^ ppearance. ] 

See s. 100, Nos. (2), (3), (4), (5) and (6). 

p , ) Dismissal for de- 

fanlL} The plaintiff in this suit, a pardanashin 
lady, did not appear on tlie day iixed for the 
disposal of the case and her pleader was en- 
gaged in another suit. Her case was consequent- 
ly dismissed for default. She made an applica- 
Munsif which was also dismissed* 
■the Munsif holding that the dismissal was 
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CIVIL, 'PEOGEBUBE COBE. s. 102-- 

(co7itinucd, J 

under s. 157 ol' the Code of Civil IVocedure- 
Against lluu; order the plaiiilift appealed and the 
District Judge reversed that order and ordered 
the Muhsii' to restore the case to his iile. In 
revision bclbre this Court under s. 622 ot the 
Code of Civil Pnjccdure it is contended ihat tlie 
judge exercised “a jurisdiction” not vested in 

him by law (s. 622 of the Code of 

Civil Procedure). HcM that the suit must be 
treated to have been dismissed under s, xo2 or 
157 of the Code of Civil Procedure. In either 
case an appeal lay to the Judge. His act there- 
fore cannot be said to come under s. 622 of the 
Civil ih'occdure Code, Sheonandan zk Jamna. 

LVII -65 

(a.) ]. 

Where on the day fixed for the hearing oi 
a suit the plaintiff’s pleader appeared, but in 
consecpienco of iioae of the plaintiff.s wilnes.s- 
es being present was unable to support the 
plaintifi’s case and the suit wa.s <;onse([uent- 
iy dismissed, f/'i/d that this was not a dis- 
missal for defauit of appearance and did not 
entitle the plainlifis to ai)ply under section 103 
of the Code of Civil Procedure for a rC'-hearing. 

Ckmulra PmulurmL^ Nalk v. Madhav 
Pii>ntshotlavi Nalk {/, Z, Ah, 16 Bom., 23). 
Fazae Ahmad and another v. Bahadur 
Singh and others. 

[XIII-26 

f.iy Dismissal fo7' default — Appeal ,] 

Held that an ap]>eal lay from an cn-der of dis- 
missal ft)!* default tiiidor s. 102 of tlie Code of 
Civil Procedure. Plaintifr.sremedy was nt)tiiniit- 
cd to that ]>rovid(Hl in s. J03 of the Code of 
Civil Ih-ocodurc. Aulakii and another v, 
Biiagikathi. 

LVII~66 

Sheonandan 7/. Jamna* 

[vii-e 5 


. , 

plaintili who had been ordered, under s. ( 36 , ol 
the Civil Procedure C<3de, 10 appear in person in 
Court upon a day specilied, failed to appear and 
under s. 107 read with s. 102 his suit was dis- 
missed. He then applied to the Court, under 
s. 103 for ail <»rder to sot the di.smissal a.sidc, 
but his application was rejected, i Ic Lliereupon 
preferred an ap{)eai from ihe decree dismis.sing 
the suit under the ])rovisi«)iis of s. $40, C. P. C. 
Held that the plaiiiLllf wjls not entitled to appeal 
from the decree dismissing the suit, and that 
his only remedy was by way of an appeal under 
s. 588 (S) of the Code from the order rejecting 
the application to set the dismissal aside. Lai 
Singh V. Kunjau (/, X. A^, 4 AIL, 387) re- 
ferred to. Krishna Ram v, Gohind Prasad. 

IV- 321 


CIVIL EBOCEBIXEE CODE, B- 102 

- ( coiiti fined,) 

( f; , ) Fa/ In re F 

prod It ce c vid cn cc — Ap pea. / . '| 

See s. T55, No. (i). 

(7). Fid hire la 'pay commis- 

sio/i fee.] 

See s. 158, No. (2). 

(P) S- 103 . — Dismissal for d.e fault —Ap- 
peal, ] 

See s. 102, No. (4) and (5). 

(2.) Appearance —Dismissal for 

default, I 

s. 102, No. (3). 

(3.) ,1 A 

suit was dismissed for dclault oi prosecution on 
tlie ground that tlie plaintiff was not personally 
present nor had he produced liis witnesses or 
iiis accounts. The pleader for the piaintift was 
present and the judgment dismissing the suit 
did not shoiv wh(‘ther the defendant was pre- 
sent or not. Held that a fresh suit for the same 
relief wa.s not barred ]>y s. 103 of Act No, X 
of 1877 as the former suit had i^cen improper-'^ 
ly dismissed. Hira Lal v. Biiawani and 
OTHERS. 

11-141 

(t ) AV7 //.s 7V;?^.| On an api)U- 

cation by the petitioner, |)urporling to lie made 
under s- 103 ol the Code t)f Civil ih-oeedun* for 
n‘storation of a ease to the iile of pei.^ling ea.ses 
the Court found that the casii in (piestioii had 
])oen dismi.ssed under s. 158 of the (.'ode, and 
on the ground that the ortler of tiisini.ssal was 
ni)[>ealal)lc ami also on llui merits rejiaMed tlie 
a]>pli('ation. The petitioner tlien applied to 
tlie liigli (auirl for revision of the order re}<.‘ct- 
ing his ap])licalion for nistoration. Held tiiat 
under the above circnmstaiices ;ui ajjpeal lay 
from lh<i order in cpiestaiii and therefore tlie 
application for revisi»)n was not entcrtainalile. 
Kua.dim Hu.sain 'V, SiiANKER Lal AND orHJ<:u.s, 

[XIII-44 

S. 107. — N 07i-atfc7ida7ice in person — Dismissal 
for default,'] 

See s. i02, No. (5b 

( 1 .) s. 10&—Appeara?ire—F:yf'{rrle decree.} 

Sees, ioo, Nos. (2). (3), (.'i). (5) and (6). 

^2.) Ex-p)arie decree — Appllcal/on to 

set aside — A-ppcal. ] 

See s. IOO, No. (7). 

See s. 157, No. (3)* 

( 3 .) Order refusing applicalion . ■ Ap- 

peal.] IfeUl that an order rejecting an app/li-'^ 
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cation to set aside an ex-part^ decree is appeal- 
able under s. $88 (9) of the Code of Civil Proce- 
dure. Hira Dai t/. Hira Lal and others. 

[V-144 

Ramtahae Ram and another v, Rameshar 
Ram. 

[VI-42 

(4.) Order resiorhig application — Re* 

visioni] Held that no application would lie for 
revision of an order under s. 108, Civil Procedure 
Code, restoring a suit to the file of pending 
suits. Kalian and another v, Begam and 

ANOTHER. 

[S:VIII-73 

Costs— Discretion i\ Where an or- 
der under s. loS of the Code of Civil Procedure 
was granted to a defendant conditionally on his 

E aying certain costs of the plaintiff by a dale 
xed in the order, and where on the date so 
fixed, such costs not having been paid, the Court 
rejected the defendant s application. Heldt\i2it 
the Court was acting within the powders con- 
ferred on it by s. loS of the Code of Civil Pro- 
cedure and had exercised a sound discretion. 
■^'BHiiiHARi Das and another z/. Jawahir Lal. 

[xii- 2 ie 

(1.) s. Ill— opf—Stlit for money— Stiit 
for dissolution of partnershipi\ A suit for dis- 
solution of partnership in whfcli the claim was 
valued at Rs. 2,000 with a prayer that such 
balance as. might be found due to the plaintiff 
upon taking the partnership accounts, might be 
paid to him, is a suit for money within the 
meaning of s. in of the Code of Civil Procedure 
and a plea of set off may be raised in such a 
suit, and if in consequence of such plea the 
Court of first instance decrees in iavour of the 
defendant a sum above Ks. 5,000, then by 
reason of the provision in paragraph 2, s. 216 
of the Code, an appeal from that decree will lie 
to the High Court and not to the District Court. 
Ramjiwan Mal and another Chand Mal 

AND OTHERS. 

[VIII-258 

(2) Balance of account. ] The 

defendant was lessee from Government of a 
bridge of boats over the Ganges under a lease 
for five years, the consideration for wdiich was 
payable by instalments extending over the term 
of the lease. The lease contained, amongst 
other provisions, one to the effect that the 
Government if it saw fit at the expiration of the 
lease to farm the bridge to any other contractor 
should be bound to take over the lessee’s plant 
at a fair valuation to be determined by arbitra- 
tion ; and another clause provided that “ should 
the Government, however, see fit to cancel the 
lease during its currency with a view to substi- 
_tute a pontoon bridge, or for any other cause for 
^ which the lessee is not responsible he. will be 
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entitled to compensation ffom Government for 
all losses. " The lessee died before the expira- 
tion of the lease and the Magistrate of the 
district, acting on behalf of the Government, 
proceeded to deprive his representatives of the 
use of the bridge and to seize the stock and mate- 
rials. The Magistrate then directed to persons 
to assess the value of the stock which was ulti- 
mately fixed at Rs. 10,900. The Magistrate add- 
ed a percentage, bringing the total amount up 
to Rs. 12,100 ; and a suit was filed on behalf of 
Government against the representatives of the 
deceased lessee giving credit to the defendants 
for such amount and claiming the balance due 
in respect of the last two instalments under the 
contract. Held that the sum of Rs. 12,100 as- 
sessed in the manner above described could 
not strictly be regarded as a set off. The suit 
was one for balance of account and the defen- 
dants were entitled to dispute the correctness 
of the plaintiffs estimate of the item allowed in 
their favor. The Secretarv of State for 
India in Council v. Madari Lal and an- 
other. 

[XI-S6 

( 3 ). — ^ Same ckaracteri] The 

heirs to deceased, appointed one of the 
heirs, manager of ms estate with a view to 
the payment of the debts due by the deceased. 
A creditor of the deceased sued his heirs 
to recover his debt, and obtained ^a decree, in 
execution of which the share of one of the 
heirs, in Hfs landed estate was sold. The sale 
proceeds exceeded Z’s share of siich^ debt and 
she sued the other lieirs for contribution in res- 
pect of the difference. The defendants claimed 
a set off in respect (d Z*s share of the liabilities 
oi Afs estate which had been satisfied by A as 
manager. Held that the set off' claimed could 
not be entertained in such suit. Abul Hasan 
AND OTHERS V. ZOHRaJaN. 

[III -45 

(.j j Unli qui dated datnages — 

funsdiciioni] A brought a suit against B in 
the Small Cause Court for Rs. 77 arrears of sa- 
lary. B claimed a set off of Rs. 199 being 
moneys received by the plaintiffs on his behalf 
in the course of service. Held that the set off 
claimed, not being in the nature of unliquidated 
damages and not exceeding the pecuniary juris- 
diction of the Court should have been adjudi- 
cated upon. Ramzan Khan v. Bikha Misr. 

[III-5 

^5) Section not exhattsUve — Equitable 

set off.] The plaintiffs agreed to purchase from 
the defendant certain timber. Tliey paid part 
of the price in advance and took delivery of 
some part of the timber, but refused to take 
delivery of the rest, and subsec|ucntly sued the 
defendant to recover part ot the price paid, 
alleging that the portion of which they had 
taken delivery was nut up to contract. Held 
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that in surh a snil. the flt‘i'rn{lani might claim by 
way of set nff compensation for tliv* loss wliich 
he had iiu'un'C'd in llic' re-sale of that ])ortion of 
the limber, the sidojcct of the contract v/hich the 
plainliir bad tailed ti^ take delivery of. S. iii 
of the Code of Civil broccdinre is not exhaustive 
of the descriptions of cross-claim which may be 
allowed b}" way of set off. SUpheii Clark v. 
Ruthiiavaloo Chetfi ( 2 Mad. IL C\ Rep., 296^ ; 
T, Kisiitasainy Pillay v. The LJtinicipal Coin- 
7}ilssio7ie7's for ihe Toxvii 0/ M/adras (4 sMad. IT 
C. Rep., i2o}\ Kl shore Chasid Champa Lai v. 
Madho’wji Vis ram (L L. R., 4 Bo7n , 40^7 )\ 
Tragi Lai V , Maxwell (/. L, 7 C., 7 AIL, 284); 
T hag hat Tapida. v. Rapid ah Papida (/ /.. 

II Laic. 557) and Chisholm 7 /. Gopal Chupt- 
dar S7ir?pm{/. L, R., 16 dV//r;.,7ii) referred to. 
Niaz Gul Khan 7 ;, Duuga Prasad and an- 
other. 

[XILli 5 

(G). .] Bela 

that although, taking the word '‘ascertained’' to 
mean “liquidated,” the claim of the defendants 
tor damagCvS would not c<jme within the meaning 
of a setoff under s. 1 1 1 of Die Civil Procedure 
0)tlc, that section was <nic rognlating procedure 
and was not intended to take away any right 
of set off', whether legal or equitable, which 
parties would have, had independently of its 
provisions; that the right of set olf would be 
found to exist not only in cases of mutual debts 
and credits, but also where the cross demands 
arose out of one and the same transaction, or 
were so connected in their nature and circum- 
stances as to make it ineijuitable that the plain- 
tiff slnuild recover and the dtdendanl ])e driven 
to a cross suit, and tha! as, in the present case, 
the claim sprang o\iL ol the .same contract which 
the plaintiff sought to enforce, and could readily 
be determined in the same suit, it was equitable 
that it slK>iild be so determined. Cauri Sahai w 
Ram Sahai, (ACUL P./l C. Rep. 1875,/. 157); 
Kishmsappiy Pillay v. The Map/icipal CoppippiIs- 
sioncr of Madras, (4 hlad. IT C. Rep. 120) and 
Kishor Chaitd ChaiPipa Lal v. Madhowji V/s- 
fappi (/.A. A., 4 Roppi., 407) followed. 

Oldfield, J.— That the excess of the set 
off in favour of the defendants over and above 
the claim of the plaintiff might ]u*oj)eiiy be 
decreed to them, and that the set off should be 
allowed, if at all. to its full extent, ar:d not merelv 
t(j the extent of defeating tin; claim. 

/^v'Duthoit, J.-- 'That although the set off 
might jU'operly be admitted as an e<initabio 
protection to the dehmdants against being cast 
in rlie plaintiff’s suit, tlic clefendanls could not, 
failing the provision.s^ of s. 11 1 of the (bvil 
Procedure Code, be allowed to recover a .sum 
of mono)' from the plaintiff, they Imving paid 
no court-fees on that account. I’kagi Lal 7 *. 
Maxwell and otueiu^. 


CIVIL mOCEDUBE QOjm-(coPilP 

piuedi) 

(1) , s. 1 ^ 56 . - Pai'da ladies.'] In this case tiie 

plaintiffs-appollajils ladies) were ordered 

by the lower Court to pul in certain aflidiavit 
and on their not fully complying with the ('rd(u- 
their suit was dismissed under s. 136, Civil 
IVocednre Code. Held that they ought to have 
been shown some leniency. Rabltan Iliiii 
AND ANOTHER V. SaFDAR IIuSAIN KiIAN ANJD 
OTHERS. 

[VI -89 

(2) . Mipiop-.] In a suit in which the 

principal defendant was a minor under the 
guardianship of his step-mother, the plaintiff 
applied for the production by the minor of cer- 
tain account books wliich had belonged to the 
minor’s deceased uncle. On this application 
the Court issued a summons under s. 163 of the 
Code of Civil Procedure to tlie minor to appear 
and produce the books. Some were produced, 
and it was stated on behalf of tlie minor that 
if there were others and tliey conld be found 
they also would be produced. The remaining 
books, if there wei'c any, were not produced, and 
it was stated on behalf of the minor that they 
could not be traced. Illlimately, (ui the motion 
of the jilainliff, the Court took action under s. 

136 of the Code and struck out the . 

defence to the suit, Gii the same day that the 
plaintiff applied to the Court to take action 
under s. 136 the minor himself appeared and 
made an aiiplicalion slating that Ins guardian 
was colludn.g with llu^ plaintiff, and asking for 
the a’pj'oiniincnt of an^)tlu'r guardian, also 
askbig the ( 'ouii to ap]}oint a guardian adliteppi. 
Held that under the above circuiHstances the 
Court was wrong in exercising the powers given 
by s. 136 of tiic Code, Ivamta Prasad v. 
Kamta Nath. 

[XVI -166 

(3) ,-. Pozver io he ^pariptgly 7/sedi\ 

Tlie provisions of s. 136 of the Code of Civil 
Procedure ought not to be put in i'orcc. except 
in extreme cases. Where the dexendant had 
not complied with an order for discovery within 
the lime limited by tlic Court’s order in that 
behalf, but had subsequently been permitted to 
file a wriiteii statement and to produce clocii- 
menls whicii be relied on in snp})ort of his de- 
fence, whicfi documents remained upon the 
record of tlie case for some six months before 
the plaintiffs applied under s. 136 ; and where, 
furtherv it appeared that the plaintiffs had been 
in no ivay prejmlieed by the non-compliance 
of the doffnidad.t will! the orders ol tin; (nmrt 
it was hr/d that the Court had not properly 
exerci.scd its discretion in ap])lying s. 136 .and 
striking out the deJendant’s defence. Sha?ft 
Kishore IMupidle v. Shoshi JPioosun Biswas 
(L L, R., 5 Ca.lr., 707), reffuTcd to. Soni-IA 
Ram V . Sardar Singh and others. 

[XVII -140 

yippeaL] A defendant failing to 

comply with an order Io answer inteiTogatories?- 


fV-40 
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the Court under s. 136 of the Code of Civil Pro- 
cedure struck out his defence and proceeding 
ex-parte, passed a decree against him. Held 
that the decree could not be treated, in respect 
of the remedy by appeal, as an ex-parte decree, 
and therefore, under the ruling in Lai Singh v, 
Kunjan (/. L. R., 4 AIL^ 387) not appealable, 
but that an appeal would lie from the decree. 
CHUNNI LaL V. ChH AMMAN LaL. 

[IV -813 

s. 137 .— The provisions ofs. 137 of the Code 
of Civil Procedure must be strictly complied 
with : and the High Court will not in second 
appeal send for the record of a previous suit 
merely because such record has been sent for 
and inspected by the lower Courts, where no 
such application as is provided for by s. 137 
has been made to it. Hira Singh v* Ram Lal 

AND OTHERS. 

[XIV -3 

as. 142 and 142 ender in evidence^ 

Where a document tendered in evidence in a 
Court of first instance was rejected as inadmis- 
sible but was nevertheless allowed to remain 

the record of the case. Held that the mere 
fact of the document remaining on the record 
did not make it evidence in the appellate Court, 
but it must be tendered as evidence in the 
appellate Court and accepted thereby. Har 
Gobind and others V. Noni Bahu. 

[XII -42 

Sfl. 160 and 161 . — Appeal.] This was a suit 
fora declaration that the plaintiff was entitled 
to have two spouts flowing to the houses of the 
defendant. Plaintiff summoned a number of 
witnesses, but afterwards the parties under s. 

150 and 151 of Civil Procedure Code, entered 
into an agreement that the Munsif after ins- 
pecting the spouts, may decide “according to 
justice” and that the decision of the Munsif 
should be binding upon the parties under s. 150. 
The Munsif inspected the spout and decided the 
suit against the plaintiff but without summon- 
ing any witness. Held that an appeal lay from 
the decree. A decree passed under s. 150 and 

151 not being in any way distinguished from or- 
dinary decrees. That the decision of the Mun- 
sif having been arrived at without any evidence 
was illegal and must be set aside. Shugan 
ChAND V, JUDAYAL MaL. 

- [VI -233 

(1.) s. IBB— Dismissal for failure to pro- 
duce evidence— Remedy On the 17th Decem- 
ber, 188 1, the plaintiffs in this suit informed the 
Court offirst instance that they would produce 
witness in three days and the 20th December 
was accordingly fixed for the hearing of the suit 
On the 20th December the Court dismissed the 
suit its order being as follows Whereas the 
^laintift has not produced any evidence in sup- 
port of his claim and does not conduct his suit j 


CIVIL PBOCEDUBB CODE. s. s. 165 
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properly I dismiss his claim with costs. On the 
14th January, 1882, the plaintiffs applied to have 
me case restored to the file under ss. 97 and 00 
Civil Procedure Code. The first Court allowed 
the application and gave the plaintiffs a decree 
which vvas upheld in appeal to the Court of 
tirst appeal. In second appeal it was held that 
the order of the Munsif, dated 20th December 
was made under s. 155, Civil Procedure Code! 
and not under ss. 97 and 99, nor could it be re- 
garded in the nature of a review of judgment. 
Ihe plaintiff’s only remedy therefore was by 
way of appeal under s. 540. In restoring the 
case, the Munsif acted ult 7 'a vires and the 
whole subsequent proceedings are consequently 
void, Partab Rai v» Ram Kishan and others. 


[IIL 171 

(2). — ^ Sufficiefit cause— Review,] This 

was a suit in the Munsifs Court. The parties 
endeavoured to settle their differences by arbi- 
defendants told the plain- 
tiff that he will inform the Court of what was 
going on. In consequence of this the plaintiff 
did not attend on the day fixed for the disposal 
of the suit nor was his pleader instructed to 
carry on the suit. The pleader therefore stated 
that the plaintiff had failed to produce his evi- 
dence. On this the Munsif dismissed the claim. 
The plaintiff then applied to the Munsif to 
review his judgment. The application was 
granted and the plaintiff obtained a decree. In 
appeal to the lower appellate Court it was held 
that the dismissal being under s. 155 no appli- 
cation for review lay ; consequently the order of 
the Munsif admitting the application was ultra 
vires. Held that under s, 155 the Munsif was 
not entitled to dismiss the suit unless the plain- 
tiff failed without sufflclc 7 tt cause, to produce 
his evidence. The defendant’s saying what he 
did say is manifestly a sufficie 7 it cause. One of 
his remedies was to apply for a review and 
therefore the Munsifs accepting it was not 
ultra vires. Held further that a liberal and 
wide interpretation should be put on the words 
' for afiy sufficient reaso 7 i'' in s. 562, Civil Pro- 
cedure Code. Kadir Baksh v, Abdur Rahman 

AND OTHERS. 


[VII -105 

{I . ) s . 166 - ~A djouritmefit— Sufficient cause. ] 
In this case 27th June, iSSi, was fixed for the hear- 
ing. On the 24th June, plaintiff applied to have 
certain \vitnesses summoned which was granted. 
The summons not having been served and the 
witnesses not attending he applied for an 
adjournment which was refused. Held that 
though it was a discretionary matter yet unless 
there is pressing necessity for proceeding with 
the case or the application for adjurnment is 
obvisusly frivolous, it should not be rejected. 
JHANDA Singh v, Dungar Mal and others. 

[ 11^27 
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^2.) Talinma for simtmon-' 

in^ ''ivUncsses,\ x^tjiily was lixecUor Jicariiig 
of'tius suit Ir/ the lower Cuart. The casti was 
not called oil on that day bin on the next, in the 
meantime the plaintiirs wiiacssess had gone 
away. The plaintilT accordingly applied for an 
adjournmeut and for fresh summonses to issue 
to hid witnesses. This application was granted 
on condition that he should deposit falbana 
at once. 9th was fixed for the hearing Plaintiff 
deposited the taldana on the Sth. The case 
coining on the 9th, plaintiff applied for further 
time ; the lower Court refused this application 
and dismissed the suit for want of evidence. 
Held that as it was not the fault of the plaintiff 
that his witnesses were not in attendance, for 
under the rule of this Court, no fee could pro- 
perly be charged for serving summons for wit- 
nesses and a second time in consequence of an 
adjournment made otherwise^ than at the in- 
stance of the party, die lower Court’s order was 
wrong and must be set aside. Sundur 7/. 
Sambhal Singh. ' 

[VI -220 

(3^) Shall fix a day ” 

— A^ole by Munsarhnl\ Held that if a case 
is not heard on the day fixed for its hearing, 
another date, duly specified by an ox'der to 
be recorded in, or in respect of the particular 
case should be fixed ; and that a mere note 
by a muiisarim or clerk in charge of certain 
appeals or records does not amount to a proper 
appointment of adjourned date for hearing ot 
a case. Imtiaz Ah 7/. Shaikh Bhola. 

[ 11-171 

( 1 .) s . 157 . — A ppeaj'ance •— Ex-par I e d ecrcerx 

See s. 100, Nos. (2), (3) and (.j). 

(2.) Dismissal for defaultl\ 

See s. 102, No. (2.) 

See s. iss, No. (i.) 

(3.) Order sctlini( aside ex-pa 7 'ic decree 

— Appeal?^ No appeal will lie fixun an order 
made under s. 157 read with s, loS of the Code 
of Civil Procedure setting aside a decree passed 
ex-partc in default of appearance of the defend- 
ant on a day to whicii the liearing of the suit had 
been adjourned. Jonardhajt Dobey v. Ra^n- 
dhone Singh , L, A’., 23 Calc., 738) referred 
to* Bhagwan Djci and another 7/. UlRA, 

[XVII -89 

(I.) s. Dismissal for failure io pay 

carl a/ n expenses ~R cm ed v - 1 // eld i li at t li e d i 3- 
missal of a suit for failure to pay into Court <ix- 
penses of coinmissior. to ascertain the value (ff 
the suit and to draw” a map, (U'dered by tlie 
Court, w'as not a dismissal failing under Chap- 
ter Vil of the Civil Procedure Code and there- 
fore none of the remedies provided therein were 
applicable. That it was a decision which il 


CIVIL PBOOEBUBE CODE, s. 158™ 
f conl/nued.J 

not challenged in appeal became final and 
would bar a iresh suit for the same relief. I'iAM 
Ghulam Singh and otiieks v, Harnandan. 

[v-ies 

(2.) Dismissal for want of prosecu- 

iio?t—Rc 7 ncdy.‘\ The plaintiffs instituted their 
suit in the Court of the Munsif in February 
x88S. After several preliminary dates, the 26th 
of July was fixed for the framing of issues. 
On that date the 17th of August was fixed for 
the hearing. The plaintiffs however were not 
ready on the i7Lh of August to proceed with 
their case and time was allowed them till the 
26th of September. On tiie last mentioned date 
the Munsif passed an order dismissing the 
plainlifis' suit “fur default of prosecution.” 
Subsequently the Munsif cancelled this order 
and proceeded with the trial of the case and 
ultimately gave a decree in the plaintiffs’ favor. 
Held that the order above referred to dismiss- 
ing the plaintiffs’ suit must be regarded as an 
order under Chapter VII of the Code of Civil 
Procedure and not as one passed under s. 358 
of that Code. Lachman Singh and others v. 
Bhajan Singh and anothek, 

Pal In re io po'oduce evidence — Dis- 

missall\ Two cases Involving similar issues 
were ordered by an Ofllcialing District j lulgc 
to be tried logellu'r, one of (lie cases being 
Irausforred ironi tlu‘ iiU* of the Suliordiiiate 
judge (o that of tlic District judge ior that pur- 
pose. The District judge's succeSL'tor in office 
dissociated the Lw'o cases* and ultimately fixed 
the 6th Febrnary for the hearing of one of 
them and the 8Lh A])ril, for the hearing oftiie 
other, ap]>artuitly in ignorances of the order 
passed by his predecessor. ()n the 30lh January, 
the ]fiaiiitirf in the case which was fixed for llie 
6th February applied for the summoning of 
witnesses and for a po.stponcment of the hear- 
ing. The District Judge granted the application 
for summonses but refused to postpone the hear- 
ing of the case. In consequence of this action 
I the attendance of llic necessary witnesses could 
not be procured in time, and, on the 6lh Febru- 
ary, the District Judge purporting to act under 
s. 158, Civil Procedure Code* dismissed the 
plaintiffs suit for derauU. The plaintiff then 
appealed to the High Court. Held that even if 
the order of the District Judge under s. 158 of 
the C<)de <'>f Civil Procediro could be consider- 
ed on a proper construction of that section, as 
a legal onler ; still the plaintiff migiit reasonably 
be taken to have been misled by the action of 
the Court, and, under the circuinsiances, the 
Court had not exercised a sound discretion in 
dismissing the plaintiffs suit:. Duliiin Sonraj 
Kuarx 7/. Audiian Singh. 

[XI-I12 

(•1) Applicahillfy ofseciio 7 i fo cxxzjiimu 

■proecedin(j^s.'\ An applicaunu for execution of 
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a decree by attachment of immoveable property 
having been presented by a decree holder the 
Court executing the decree ordered that the 
costs of such attachment should be deposited by 
the decree-holder on or before a certain speci- 
fied date. The costs of attachment were not 
deposited by the day named in the order above 
referred to and the Court thereupon passed the 
following order; — “This case came on for hearing 
to-day ; as the decree-holder has not deposited 
the costs of attachment &c., therefore it is 
ordered that the case be struck oS for default.” 
Held that whether this second order was an 
order under s. 158 of the Code of Civil Procedure 
deciding the application for attachment, or whe- 
ther its effect was merely to remove the applica- 
tion from the file of pending applications without 
deciding- it, in either case no fresh application 
(being of a precisely similar nature) was en- 
ter tainable, though in the latter case, possibly 
the former application might be renewed, PheKU 
V, Pirthi Pal Singh and others* 

[XII<222 

( 5 ), .] A 

decree-holder having attached certain immove- 
able property of her judgment-debtor applied to 
^ave a specified portion of such property sold. 
The Court executing the decree ordered the 
decree-holder to pay certain fees for issue of 
notice to the opposite side for the purpose of an 
inquiry as to whether the property sought to be 
sold was or was not ancestral properly, and 
directed that the case should be brought up 
again on a date named in the order. On that 
date the Codrt passed an order striking oft the 
application for sale on the main, and practically 
the sole, ground that the talbana required had 
not been paid but at the same time specifically 
maintaining the attachment. Held that such 
order could not be taken to have an effect similar 
to that of an order in a suit under s. 15S of the 
Code of Civil Procedure and to be a bar to any 
subsequent application of a similar nature. 
VViLAYAT Husain v. Shafaat Begam. 

(Q), Applicabilliy of section to the pro- 

ceedings of Collector.^ A Collector to whose 
Court a Civil Court’s decree has been transferred 
for execution has no power to make an order 
which would by analogy have the effect of an 
order under s. 158 of the Code of Civil Proce- 
dure dismissing a suit and would finally deter- 
mine all proceedings in execution of the decree. 
Bilas Koer and another V, Ram Sahai and 

ANOTHER. 

[XIII-28 

(7) Apfiearaftce—Dmnissal for de~ 

fault.} 

See. s. 102, No. (3), 

(g) Dismissal for failure to pf'oduce 

evid^ice-— Remedy,} 

See, s, 155, No. (i), 


CASES* C 640 ) 

Civil, PBOCEDURE CODE, 

( contumed,) 

( 1 ) s. 169 . — Applicati07i to su7nmo7i toil- 
7tesses — Disc7'etion of Co7i7't.} Where a person 
making an application to a Civil Court for wit- 
nesses to be summoned has negligently or with 
intention to delay the hearing postponed the 
making of his application for a summons until 
a time when it would be impossible to obtain 
the attendance of the witnesses at the hearing, 
the Court might properly refuse to adjourn the 
hearing but nevertheless it would be the duty 
of the Court to order the summons asked for to 
issue, as the Court is not given a discretion under 
s. 159 of the Code of Civil Procedure enabling it 
to refuse such an application. Where under 
circumstances similar to those indicated above 
an application to summon witnesses was refused 
and that refusal was made one of the grounds 
of appeal against the decree in the suit. Held 
that s. 578 of the Code of Civil Procedure would 
apply it the irregularity in refusing the appli- 
cation did not affect the merits of the case. If 
it did affect the merits of the case the ground of 
appeal would be a good one, KrlsJma CImran 
Baisackv. Proiab CJm7ider Surfna (L L. R„ 
7 Calc., 560) and Rai Kali v. Alorakh Pirbhai 
(I. L. R., 15 BQ7n., 86J approved. Bhagwat 
Das Debi Din and ANori-iER. 

[XIV -45 

( 2 ) — Mate/'ial wit 7 iess.] 

Where an appellant pleads as a ground of ap- 
peal that the Court of first instance did not 
summon one of his witnesses it is incumbent on 
him to show that the witness whom he asked 
to have summoned could or would have given 
some evidence material to the appellant’s case. 
Makhi V. Bhola Nath and another. 

LXVl -120 

s. 174 . — It is within the meaning of s. 174, 
Civil Procedure Code, a lawful excuse for the 
noii-at tendance of a witness in obedience to a 
summons that the person causing Ihe summons 
to be issued has not paid or tendered the neces- 
sary expenses of such witness as specified in 
s. 160 of the Code. Todar Mal v. Said Muha- 

MED AND OTHERS. 

[XV -74 

(I), s. 19h—Po7ver to deal zvlth c7Jldc7icc 
taken by a/tothcr Judgel] A Subordinate J udge 
having taken all the evidence in a suit before 
him, adjourned the case to a future date for 
disposal. Upon the date fixed, a further ad- 
journment was made. The Subordinate Judge 
at this stage of the proceeding, ivas removed and 
a new Subordinate Judge was appointed. Held 
that the trial, so far as it had gone before the 
first Subordinate Judge, was aborti^^e, and, as a 
trial became a nullity. Held also that the duty 
of the second Subordinate Judge when the case 
ivas called on before hini was to fix a date 
for the entire hearing and trial of the case 
before himself; that he might at the request 
of the pleaders, have fixed the same day upon 
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which the case was oailed on, and proceeded 
to try it al {>nce <iiid tiiat liuMriai should then 
have {)rocced<;d in Ih.e ordinary uuiy except that 
the parties would he allowtal under s. 191 oi’ilie 
Civil Procedure Code, to pn)ve ilu'ir :ilh\<]j.‘Uions 
in a difrerenl manner. Jaj^ram /)as v, Xtinifa 
Lai (I. L. R , 7 AIL S^y) reierred to. Afzal-un- 
NrsSA Bkgam V. Al Ali. 

[V -322 

( 2 .)-™ .] A 

Subordinate Judge, having taken all the evi- 
dence in a suit before him, and iiaving com- 
pleted the hearing of the suit except lor the 
arguments oi' counsel on both sides, was re- 
moved, and the case came on for hearing before 
liis successor. The new Subordinate Jndg<i 
took up l!u‘ case irom the point at which it ha<i 
been led by his prede('ess<»r, and proceeded tti 
judgment and decree /Lcld tliai the only 
power given by tlie Civil Procedma* Code in 
sucli cases is to allow the evidence taken at the 
first trial to be used as evidence at the second 
trial, and not to allow the two hearing to ]>e 
linked together and virtually made one ; that 
the Suborcliuate Judge should have lixed a day 
for the entire heariijg of the suit beh)re himself, 
and should first have heard the opening .state- 
meiit on behalf of liie [plaintiff, the evidence 
produced by both sides, and the arguments on 
behalf of both, and then hiially decided the (‘as(i 
which he had himsell' heard and triml ; that he 
might, ill accortlaiice with tlie provisions of 
S. 191 of the Civil Prociulnre Code, have aUowiul 
the depo.sitioiis wliich laid Ixam laioui hdbrt* his 
predijcessor to lie put in ; aiul that, in neglect- 
ing to take tins course, and in deciding tlu^ case 
upon inatcu'ials wliicli wcu'c luwtu’ lahoiv him, 
Ids action was illegal, and tlu^ iudgnumt and 
the (h'cree were nullities. Iaoram Das 7/. 
Nakain Lai. 

LV ~285 

^ ^ ^ ^-j 

trial ol a suit ladore a Subordinate judge was 
completed <*X('epr for argument and ''judgiruMU. 
and a date \.vas fixe.d for lu^aring argument. At 
this point a new Subordinate Judge was a{)poiiit- 
cd, and lie luissed am order iliiamting a further 
adjvuiniincnt and li.xing a jiarticular date I'or 
disposal ol the. {'ase. Alter some further adjnurn- 
nienls, the Snbonlin.ate Judge delivi'nal judg- 
ment having he.ard argument on i>oth shh's u|>«ui 
the tn-ulence talceii Ijy Ids pred<M'cHsor. Tjie 
DistritA^ Jutl/^e Iiaving on :ipj>eai uplieUI tlie 
Subordinate |ndg(*.s deidsioii a sc«'(*nd ajiiieal 
wa.s tuvierred to ihe 11 igli Court, and an objee- 
tion was raised on (lu* aiipt-llanrs )>eh;df that 
the proce.edings takmi before the Snbs.rdinate 
Judge were^ void, and he could not said to 
have tried the ras(‘, inasmiudi ;i.s no evitlence 
was Icikeu Ijelore Idm, and his judguuvnt was 
based siilely on evidence reconlial liy ins preth.*- 
cesser. No «d)je.ctioii of this kind was taken in 
either of the„Couns below, //e/d )>y the .Pull 


CIVIL PROOEBUBE COBE, s. 181- 
{CO nil filled . ) 

Bench that with reference to tlie grounds of 
aj)[)c:d, and uiuler tlie circumstauives ol the case, 
the oflicer who pas.sed the dei;ree in the Court 
of lirst instance had jurisdii'.tioii to deal with 
and determine tlie suit in the mode in which 
lie did. Jay^ram Das v. Xaiain I.ai (L L. A*., 7 

857) and A/aa/~n/ u/ssa Rcgaifi v. Al 
Ali {/. A. A., 7 AIL, 35) discussed. 

SfRAiGiir, Officiating C.J., that as no 
objection was raised before the Subordinate 
Judge to his taking up and dealing with the 
case ill the mode in which he did, but the evi- 
dence was discussed and criticised on both 
sides, tliere had been a waiver on the part of 
the apjiellant in reference to ilie action of 
Subordinate Judge of wliich he now sought 
to complain. 

/Vv' Oldkifld, J, that where a judge takes 
up a trial lM*guu by another although the law 
prevents him to deal witli tlie evidimee taken 
{)y his pre.d<.*cessor as if lie himsidf bail taken 
it down, he must deal with it judiciallyj and try 
the cause as though it had come before him in 
the lirst instance, ami tliere luiist be a hearing 
<»f the oiUini case lielorc himself and in every 
case it has to be seen whether a.s a matter 
fact, there has been a real trial and hearing of 
tlie entire case by the judge, and if the evid(‘iu*e 
previously taken was uoi judicially dealt with, 
counsel luaird upon it and the entire ('ase. hilly 
heard .ind tried, there has bemi no trial iii the 
legal sense of the word, and tlu' proceeriings 
must be set asuU^. Jagfain /'fas v .Xaraiit 
Im.I (A A. /V., 7 AIL, S57) and jlfrJ^iDiui-iitssa 
/>t\i^afir. V. yll jlli (/. A. Ak, 7 AIL, 35} foliowial^ 

Per IMahmood, J., that although it is true* that, 
“a trial must be one, and must be ludd belore 
one (a)urt only," the ideniny of the ('oiirt 
is not aliitretl by a m*,w Jiulgti being appoint- 
ed io preside in such Court ; that when a 
trial goes on for more than om‘ day, (‘ach 
day constitutes a setKirate hearing, and that 
such hearings cannot he treated as a trial 
heard on the original date, that the Civil Procc- 
diiia^ Code does autiiori/e a judge to take up a 
case which has been partly heard beibre his 
predecessor, and to coiuiuue it from the point 
at which jiis ])re(lecessor left oft ; that, wliere 
the Judge who has partly heard a case dies or is 
removed, the trial, so far as it has gone before 
him, is neither abortive nor han'ornos nullity ; 
that tin* new judge is not rmp.iiia'd 10 hx a diiy 
f(»r tile entire Insiring of the suit bcfor<‘ himsrlf, 
nor is iheia' ruiything to previ^nt lilin from taking 
up a trial wliii'li has Ijt-en jiaitly imard by his 
predeee.ssor, and to proe<‘('ti with it as ii' it had 
ijoiMi coiuimnna-d before hiin.sell ; that the Ckxh; 
d(»es not recognise such pro<a-dure as aimuint- 
ing to .se])ara’le trials, tliat tlK\[utlg(i who suc- 
ceeds anotiuM- aflm- a trial which has parlb'- 
proc<-eded before ins pnxleeessor is not iiosuid 
to fix a new day for e.onmumcing tlie trial de fu ^ 
nor should th<* trial proc<‘ed Ix^lore. tlie. m^w^ 
Judge as if the day were the first on which the 
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case had ever come on ror*hearing; that the 
evidence recorded by the preceding judge, by 
the mere tact ot being upon the record, is ipso 
facto evidence in the cause, and could, under 
s. 19 1 of the Code, be treated by the succeeding 
Judge “as if he himself had taken it down or 
caused it to be made that when the case comes 
on for hearing before the new Judge, there is no 
necessity for putting in the depositions of wit- 
nesses which, though taken by his predecessor, 
are already upon the record ; that such deposi- 
tions must be dealt with as materials of evi- 
dence before the new Judge ; that a judgment 
and decree upon such evidence are neither 
illegal nor absolute nullities, there being no 
want of jurisdiction ; that when such judgment 
and decree are passed, the Court of first appeal 
is prohibited by s- 564 of the Code to order a 
trial novo but is bound by s. 565 of the Code 
to decide the appeal upon the evidence on the 
record ; that where further issues are directed to 
be tried or additional evidence is to be taken 
the Court of appeal is bound to act according 
to the provisions of ss, 566, 568 and 569 of the 
Code, but can not order a new trial ; that even 
when there has been an irregularity on the 
*^art of the first Court in receiving or rejecting 
evidence, the provisions of s. 57S of the Civil 
Procedure Code and s. 167 of the Evidence Act 
prohibit the reversal of a decree and the remand 
of a case for new trial, unless the irregularity 
affects the merits of the case or the jurisdiction 
of the Court. Jagram Das v. Naram Lai (/. Z. 
i?., 7 All.^ 857) and Afzal-un- 7 iissa Begmn v. 
Al All (/. jL. R„ 7 AIL, 35) dissented froin. 

Per Tyrri ll, J., that in reference to the 
Full Bench the only matters which can legally 
be attended to are the cases referred, and it is 
not competent for the Full Bench to review or 
pronounce judicial opinions upon the Court’s 
judgment in cases which have been finally decided 
and not made the subject of reference. Jagram 
Das V Naraln Lai (/. Z. /?., 7 All.^ 857) and 
AfzaLun-nissa Begam v. Al All (/. Z. R., 7 
AIL, 35) followed and explained. Jadu Rai 
AND ANOTHER V. KaNIZAK HuSAIN AND OTHERS. 

[VI-195 

( 4 .) ^ 1 

case was tried by A (Munsif) before whom the 
entire evidence was taken, but judgment was 
delivered by Z (Additional Munsif). Held 
there has been no Hgal trial of the case. That 
the plea could be taken in second appeal. 
Raghubir Rai and others v, Thakur Rai 

AND OTHERS. 

[VII-13 

I. s. 202. A aeration of iudgment--Cozirt 
feesi] 

See ss. 54 and 55. 

( 2 .) — _1 

a decree is ni fact m accordance with the judg- 


CIVIL PBOCBDURB CODE, s. 202- 

{co7itinucd . ) 

ment on which it is based, such decree, how- 
ever erroneous it may be, cannot be altered on 
an application under s. 206 of the Code of 
Civil Procedure to bring tlie decree into accor- 
dance with the judgment. Lakiio Bibi v, 
Salamat Ali. 

[XVIII-69 

(1) . Gang A Sahai v, Cheda Lal. 

[1-57 

(2) . Tej Singh and another v. Dip Chand 
AND others. 

[11-72 

(3.) Xhe 

respondent claimed possession of a grove con- 
taining 21 mango trees and Rs. 40, the value 
of mangoes appropriated by the appellants. 
On the 2ist July, 18S0, the lower appellate 
Court gave him a decree for Rs. 14, value of 
fruits appropriated. On the 14th August, iSSo, 
the lower appellate Court added a postscript to 
its judgment of the 21st July in these terms : — 
“ My attention has been drawn to the lact that 
I have not given a decree for the land : this is an 
oversight: I find in my first judgment that the 
plaintiff is entitled to the land, which of course 
carries the trees on it with it : I therefore 
amend my order and give plaintiff appellant 
a decree for the land and trees, as well as for 
the value of the fruit.” Held that it was not 
competent for the tower appellate Court to 
make the addition to its judgment contained in 
the order of the 14th August. Harjas and 
OTHERS V, ShIB DaYAL. 

[1-95 

s. 203. — Smal I Cause Courl ;udg?ne 7 it, ] S . 203 
of the Code of Civil Procedure docs not relieve 
the Judge of a Small Cause Court from the 
necessity of giving some indication in his judg- 
ment that he has understood the facts of the 
case in which such judgmant is given. Where 
a judgment in a Small Cause Court suit stated 
merely that the suit was dismissed for reasons 
given in the Judge’s decision in another suit, 
and the judgment in the suit so referred to was 
in tlie following words : — “ Claim for recovery 
of money lent with interest. Reply. Defendant 
pleads that he has paid the debt to plaintiff. 
Issue. Has the defendant paid the debt claimed 
to the plaintiff? Finding. It is not proved that 
the defendant paid the^ debt to the plaintiff. 
Ordered that the claim is decreed with costs.” 
Held that this was in fact no judgment at all, 
and the case must be remanded ibr re-trial on 
the merits under the analogy of s. 562 of the 
Code of Civil Procedure read with s. 647 
Malik Raiimat v. Shiva Prasad and others. 

[XI-172 

(I) s. 206. Amendment of judgznent,] 

See s, 202, No. (2.) 
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OlVTu FRO C SOU as COD 21, s. 206 - 

(COHii 7ll((l(L } 

(■>.) Aiiiyndninit of Arrrrr—V'o 

it dUo rotfjo} }}}iiy ’:(•//// | 'i'lu; jiwln- 

niciil. in nil npix-ni ;ni jui!f;t‘(! iiilcri^st to hr paid 
ibrlhc pr.rioil jiiior to iLr mst il iil ion oi thi' suit 
niil\^ 'i hr (li'rrrr rinihiiord an luch'i'lor pay- 
ment of inh'K'sl iVoin liie dale ol tlir t^iiit on- 
wards. //fvV dial no vai iani'r u'illi the jnd.u- 
meiU within llie. nirainn'i of s. 20G of the Civil 
i^rncedure Code, was involved in Lliti additional 
order contained in the decree. Kolai Ram 
Pali Ram, 

[V-2ld 

(3,. .] A 

Sint was adjusted by the dchtndant iiiing a con- 
fession ol jndainent in w'hicli he agreed to pay 
the “ inoiu^y daimial, with intina^st, and costs 
of the Court, with inleri'sl, as inindi as niiglit 
be enler(‘d in the decoar” d'h(‘ judgmcnit of 
tiie Court trying tin' suit merely ret'itiHl the 
claim and, " in aw'ordam'e with the ('onU'Ssion 
oi judgnuml," orthn'ed tin* defendant to pay the 
plaintiff I lu; mont‘y i'hiinu*d, with inler(‘.st during 
tiic [nmdcmi'y of tiu* suit on the ])rim'ipal and 
on the “whoh*”tili the day of realization, tnul 
in addition tliat the deleiidant sliould pay iiis 
own ('osls. The dtu'roe of the Court did not 
spei'ify the costs, d'ln* plainlili a])})Iied to t In* 
Court, inuier .s. 20G, to amend the deina'C, t)n the 
ground that tlie judgment awarded him costs. 
The Court refus<;d the ajiplieation. //r/A in 
nwision b)^ the High Court tliai the di'cr(*e was 
at variance \ciih the judgment and should lie 
amended. Jii re PLj udoN of C-ava IhiA.SAi). 

|;M 7 

(i). .| A I 

District Judge, i>y an order passml niuler s. 201) 
of the Civil 1 ’roci'diin* Caxle, alU'retl a d<*crre 
passed by his pi'jah'ia^ssor in line leniU'. '* ! 
dismiss ihe aiijieal,’* to read 'M aiax'pt tin* 
aiijieal,” on the groui'd that his prmlei'os'^or 
had obviously mi'aut to say that he accepted 
tlu; appeal, andtliat the d<‘('ree as it stood (aih‘d 
to give rnecl to thib jiidgirK'iit. //.’A/ Ijy ilie 
3 ^'uli Hrench that an order passc'd under s. 2of,, 
Civil Proi'edure (\)de I'onst it ut ed an adjndii'a- 
tion S{*paraie iroin ihe.t I'oiu’luded by a drcrt'e 
under tile (hale passed aft<,r tin* parties laid 
been heard anil <‘videnee taken, and that llie 
order in tin* presmit easi* was tiu'refore a se}>.i- 
rate adjiidiea! ion, and was not appi'.ala bh* under 
a. 588. Also that, in saying that by “dismiss/' 
ins i)re,d<‘('<‘ssor had meant “ d<‘(:ree/' t hi* jnd'.M’ 
bad altered ih<' decn*e in a manner noi wan.ml- 
cd by the terms oi’ s. jot',, that in* Inui th-''reior<* 
cxt'rc.isttd his jmasdiet it m “illegally and witli 
m:il<*ria} irregularity,” within ihe me-minn, ol 
s. 622, (hvil Procedure ('o(h‘, ami tiiat the iiinji 
Court was cons(‘f]nenlly comjietent to revi'rsc* 
his order. The jinigment of Oiiifa'ld, )., (1. i.. 
K., 7 All., 41 :>) reversi'd, and tliai of iVi.dimood, t 
Jm (P L. R,, 7 All., 412) af(irin(*d. SuKi'A AKf> 
OTHERS Vg GaNGA AKD OTHKKS 

IV -256 


CiVII, PROCEDXTRR CODE, a. 200- 

{{'onii/ncciL ) 

(-,) --.1 An 

ord<*r as to I’osls, eontained in a (lecre,e l<ir pie- 
emiUioa directed that llut phauicr's lees should 
be e.iiciiialed with retitrenec to the value of tiie 
cl:um as si‘L loithin llie plaint. Subsequi'nlly Ihe 
CmuT, prole^sing to act under s. 206 ol the ('ivii 
Ih-ocediire (h)tie ji.issed an order dnecting tlie 
ameiidmenL ol the decree, by calculating the 
pleader’s lees ui>on the actual value ol the pro- 
perty, Jldd by the Full Dench that the altera- 
tion of the decree was iinpro}jer, and was not: 
an amendment of the kind authorized by s 206 
oflheCb.Yil Procedure (n»de. The judgineni of 
Oidiiold, (I. T. K., 7 All., p.277) revcise,d, and 
that ol Mahmood, J,, (1. L. R., 7 All., p. 278) 
aflinned. RAGiiUNAJ'ii Da.s Raj KaM/iR. 

lV-256 

(0) Costs, j 

Held that when* no costs were au'ardcd by the 
decree I In* remedy was !)y an a.pjilicat ion under 
s 206 lor an ametiilmeiil of the deer<‘('. 'rUL.sin 
IhiASAD V. MaiTKA MaL AM) ANOtlii-.K. 

[V-325 

( 7 )^ Suhslifvllor of }ui[?fies.\ 

Where alter deer(*e jias-^ed in second apja^al b}i^ 
the iligli Court an application purpoiting to he 
umli-r s, 206 of tin* Cnule of (.ivil Procedure, 
was made for the piirpo.se ot having tlie names 
of eert.iin alleged k‘!>al lepresentaiives subsli- 
tilled h,r the name ol the, siiceesshil ap[,eil.mt 
who had died pending the appt'al in the lligli 
(k)iirt. I ho ( ‘(Jill t de('li}n’d lt> m.ike tin' ann'ud- 
meiit a‘^k(*<l loi Khd.shj Ram and anoi-hfr vg 
NuIaI. and ANOnii-.H. 

lXV-237 

(S). J)<:layC\ 

All appHi'.'it ion to .'uneiul a d(‘('n*e pas-a'd by 
tin- tirsi (iourton lln*2ist Septomb<‘r, iS7cS, and 
conliinn'd on aj>peal to (he High C't'iirt on tlie 
i()lh Au.gnst, tSSo, wa.sinade to ilni <n)uil whieii 
})ass(‘d tin* decrei* on (he 22111! Novt'm tx'r, iSSo, 
on tin* groinul that it was not in acc'ordaiicc 
willi the judgment. That (iourt re)n.sed to 
ami*iid the decn*!*. 'i'ln'reiijion the })t*l itiom'r 
at'plied to tin* iliid) ('ouii lor revision. It wji.s 
('onlendi-d on licindi of the ojnposile party that 
the appliealion was not entiih'd to lavorable 
no!ie<i in ('(mse({Uonce ol tin* time* that had 
('lapsed siin'i* the* date ol the (h'cree. Held 
th.il tin* peiiiioiK'i was not cliarg(‘ahl<* wdth any 
l.n'hes ; .nnl a.*' tin* ( 'ourl ]){*''')\v had, m thisf'.ase, 
.'U'ted in the exeia'ise ol its jm isdiel ion ilhggally 
and witli irregiihirily its oithu' mnsv Ih' S(M aside 
and it should be orderctl to ann-nd the decree. 
r>ALMtJKAND V. .SlIKDJA'lAN LaL AND OTHERS. 

(ii-eo 

(<)). Not ire 

Tin* f 5 )nrt in a suit upon a bond gn\T* thojilain- 
tilfa (lt;cr(-e, making a (h'din'tioii from tin* arnopnf 
claimed of a .sum cove'red by a rm't'ipi jiroduccfi*^ 
by the deh'iTdaut as evidence ol prirl-iiaymeut 
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and admitted to be genuine by the plaintiff. 
The decree was for a total amount of Rs. 1,282. 
Subsequently, on application by the decree- 
holder, and without giving notice to the judg- 
ment-debtor, the Court which passed the decree 
purporting to act under s. 206 of the Civil Pro- 
cedure Code, altered the decree, and made it 
for a sum of Rs, 1,460. The decree-holder took 
out execution, and the judgment-debtor object- 
ed that the decree was for Rs. 1,282 and had 
been improperly altered. The Court executing 
the decree disallowed the objection, on the 
ground that it was not such as could be en- 
tertained in the execution department. Held 
that the decree as it originally stood was in 
accordance with the judgment, and the Court 
had no power to alter it as it did, and the pro- 
ceeding was further irregular, in that no notice 
ivas given to the opposite party, as required by 
s. 206 of the Code. Held also that when a 
decree-holder executes his decree, a judgment- 
debtor is competent to object that the decree 
is not the decree of the Court fit to be executed 
and therefore not capable of execution, and 
that the judgment-debtor in this case could 
raise the question whether the decree, which 
was altered behind his back, was a valid decree 
fit to be executed. Abdul Hayai Khan 
V, Chunia Kuar. 


CIVIL PEOGEBIJBE CODE, s. 206- 
( co?ittmied.) 

w^as taken as to his right to execution in respect 
of the courtyard. The plaintiff then applied to 
the Munsif and to the District Judge under s. 
206 of the Code of Civil Procedure, and in both 
cases his application was granted. The defend- 
ants then applied to the High Court for revision 
of the order of the District Judge under s. 206 
Held, that the order of the District Judge under 
s. 206 might have been superfluous, as the dec- 
ree, though badly drawn, was for the plaintiff’s 
claim; but there was nothing in that order which 
would afford any ground for revision. Moham- 
mad Abbas t/, Mashuq Ali and others. 

[XI-35 


02 ), 


4. ' j -:-^Pps(il—Revzsionl\ 

Held that an order passed under s. 206 amend- 
mg a decree is not merely a part of the original 

decree but a separate adjudication and such an 

order is not appealable under s. 588, Civil Pro- 
cedure Code. Such an order therefore can be 
revised by the High Court under s. 622, Civil 
Procedure Code. The judgment of Oldfield, T., 
(y. i. K., 1 All., 277) reversed and that of Mah- 
mood, J., {/. L. R,, 7 All., 278) afiSrmed. 
Raghunath Das v. Raj Kumar. 

[V-25e 


[VI-127 


SURTA AND OTHERS V. GanGA AND OTHERS. 


(10) . Decree to he amended. \ 

The eftect of s. 579 of the Civil Procedure Code 
is to cause the decree of the appellate Court 
to supersede the decree of the first Court even 
where the "appellate decree merely affirms the 
original decree, and does not revei'se or modify 
it. Where a decree has been affirmed on 
appeal, the only decree which can be amended 
under s. 206 of the Code is the decree to be 
executed, and the decree to be executed is that 
of the appellate Court and not the superseded 
decree of the first Court, though the latter may 
if necessary be referred to for the purpose of 
executing the appellate decree. The only Court 
which has jurisdiction to amend the appellate 
decree is the Court of appeal. So held by the 
Full Bench, MahmoodJ., dissenting. Shohrat 
Singh V. Bridgman (/, L. R,, 4 All., 376) 
explained and followed. Muhammad Sulai- 
man Khan and others v, Fatima. 

[IX-107 

Per contra 

Ram Saran and another v. Persidhar Rai 
AND others. 

[VII-284 

(11) ^ ^ Bevisioni] The 

plaintiff claimed proprietary possession of a 
house and courtyard. The Munsif decreed his 
claim^ in general terms, but without specific 
mention of the courtyard, and the District Judge 

the Munsif's decree in appeal. The 
plaintiff applied for execution, but an objection 




(j3) Review of md^'- 

meul.] Held that where a decree-holder ap- 
plied under s. 623 of the Code of Civil Proce- 
dure for review of judgment, instead of under 
s. 206 to have his decree brought into confor- 
mity \vith the judgment, this was no reason for 
disturbing the order which he obtained and 
which he was m fact entitled to although the 
application should strictly speaking have been 
made under s. 206. Gfiulam Mohi-ud-din 
Khan and another v. Dhanno and another. 

[XIII-12S 


ss. 206 ^iad2l0.— Amendment— Alteration.] 
The plaintiffs sued for recovery of a certain sum 
of money and interest up to the date of suit and 
for interest during the suit and subsequent to 
decree until satisfaction thereof. The Court 
in its judgment awarded the plaintiffs a speci- 
fied sum of money and ordered that the rest of 
the plaintiffs claim should stand dismissed. 
Subsequently the Court amended its decree by 
adding a decretal order for the payment to the 
plaintiffs by the defendant of interest during 
the pendency of the suit and after decree until 
the satisfaction of the debt. Held that it was 
illegal for the Court to decree the claim for 
interest by way of amendment of its decree 
and that the order so amending the decree was 
open to revision. Hasan Shah v. Sheo Pra- 
sad and another. 


[XIII-44 
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CIVIL PROCEDUKE CODE, (continued.) 

(1) . s. 2l0.-^hiskilment decree.'\ A sued 
B for Rs. 10,275 and got a decree with costs 
and interest at 6 per cent, but the amount was 
made payable by the decree in ten equal half- 
yearly instalments as B was “ in an embarrassed 
condition." Held that as the decree injuriously 
affected plaintiffs interest it must be set aside 
and the amount made payable in a lump sum 
with interest at 6 per cent. Bishen Chand v, 
Jang Bahadur and another. 

[ 11-102 

(2) . ]. The 

parties to a decree for money, dated the 14th 
July, 1871, entered into a compromise whereby, 
ill lieu of a portion of the decretal money, the 
decree-holder was placed in possession of cer- 
tain property, and the remainder of the decre- 
tal money was to be paid by fixed annual instal- 
ments and in case of default in the payment of 
any instalment it was agreed that the entire 
amount should become immediately realizable 
by execution of the decree. On the nth Decem- 
ber, 1882, the decree-holder alleging default in 
payment of the instalments applied for execution 
of the compromise. Held that such an agree- 
ment could not be treated as an instalment 
decree and as such capable of execution. Debt 
Rai V* Goknl Prasad (L L.R.^ 5 AIL>, 585) fol- 
lowed. Ramlakhan Rai and others v. Bakh- 
taur Rai. 

[IV-207 

( 3 ) «- Default — PValver,] A dec- 

ree was made for payment of the decretal 
amount by monthly instalments running over a 
period of 12 years and it was provided that on 
default the decree-holder might execute the 
decree as a whole for the balance then due. In 
1883, a default was made, and in 1884, the decree- 
holder filed an ap] >11 cat ion for execution in res- 
pect thereof, but did not proceed with it, and 
continued to receive the monthly instalments. 
In i 887 he made another application for execu- 
tion. in which he relied on the same default. 
Held that the default, if it was one, had been 
waived by the decree-holder and that such 
waiver was a good defence to the present appli- 
cation. Mimtford v. Peal (L Z, 2 AIL^ 
857 j and Asmutullah Dalai v, Kally Churn 
Mitt&riL L. R.y 7 Calc,, 56) distinguished. 
Buddhu Lal V . Rekkhab Das. 

[IX-186 

( 4 ) Consent of fa?- 

ties — S7i.re(yi\ A judgment-debtor, whose pro- 
perty was about to be’ sold, appeared before the 
officer appointed to conduct the sale and applied 
for its postponement, producing a surety and a 
bond in which such suret}?- promised to pay the 
amount of the decree within one year, if the 
judgment-debtor did not do so. Such officer 
thereupon applied to the District Judge to post- 
pone the sale, stating that such surety was will- 
ing to pay the amount of the decree by instal- 


CIVIL PROCEBUBE CODE, s. 210- 

( co7ttmned.) 

raents within one year, and forwarding such 
bond. The District Judge ordered the sale to be 
postponed and the papers to be sent to the 
Munsif who had made the decree and ordered 
the sale of the property. The Munsif made no 
order regarding the security, but merely made 
an order that the amount of the decree should be 
paid by instalments within one year, the judg- 
ment-debtor did not pay the amount of the dec- 
ree within the time fixed, and the decree-holder 
therefore applied for execution of the decree 
against such surety. Held that, inasmuch as 
the decree-holder had not been a party to the 

f roceedings of the sale officer or of the District 
udge, and as the parties had not appeared be- 
fore the Munsif and as such surety had not agreed 
to pay the amount of the decree by instalments, 
the provisions of sec. 210 of Act No. X of 1877 
were not applicable and such surety had not 
become a party to the decree as altered by the 
Munsif; that such surety had not made himself 
a party to the decree by promising to pay its 
amount within one year and that therefore his 
liability was not one which could be enforced 
in execution of the decree under s. 253 of Act 
X of 1877. Chand AN Kuar v, Tirkha Ram. 

( 1 ) s. 214 . — Defective decree— Construct ion n'\ 
Where in a suit for pre-emption the decree 
while decreeing the plaintilT’s right to pre-emp- 
tion upon payment of the pre-emptive price with- 
in one month from the date of the decree, omit- 
ted to Slate what w-ould be the effect on the 
plaintiffs suit of non-payment witlitn the pres- 
cribed period. Held that the form of such dec- 
ree necessarily implied that if the pre-emptive 
price was not paid within the period limited by 
the decree or within such extended time as 
might afterwards be allowed, the plaintift’s suit 
must stand dismissed. Kadir Sifigh va Jalsrt 
Singh (/ A. /?., 13 AIL, 376) referred to. 
Band/m Bkagat v, Shah Muhammad Taqi 
{W. N. 1892./. 40) dissented from. Jai Kishn 
V, Bhola Nath and another. 

[XII -106 

(2.) Rival pre-e7nptors — Form of dec- 

reei\ K and R, two co-sharers of a village, in- 
stituted separate suits in which each claimed to 
enforce the light of pre-emption, based on the 
wajlb’Ul-arz in respect of the same sale of a 
share in the village to a stranger. The Court 
of first instance made Ihe^ plaintiff in one suit 
a defendant in the otherT *The suits were tried 
together, and R being held to have a better 
right under the terms of the wajib-nl-arz 
than K, his suit was decreed, contingent upon 
payment by him of the purchase-money within 
one month from the date of the decree. Hs suit 
was dismissed absolutely. Held that decrees 
in cases where tw'o rival pre-emptors of the 
same degree seek to enforce pre-emption, as 
each necessarily must do, in respect 
whole property conveyed by one transfer, are 
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defective if they dismiss the. suit foranypro* 
portion of the property ivithout providing for 
the contingency of the rival pre-emptor decree- 
holder omitting to enforce his decree in respect 
of the share decreed to him. A fortwri, where 
the rival decree- holders possess different deg- 
rees ot pre-emption, the decree, in at least one 
of the rival suits, must be essentially defective 
if no provision is made for the contingency of 
the superior pre-emptor never enforcing his 
right The question what should be the form 
ot the decree m such cases can be dealt with 
only by exercising the vast and flexible iuris- 
diction possessed by the Courts of Equity in 
adapting their decrees to the exigencies of 
each case, so as to grant the actual relief re- 
quired by the parties. applying the prin- 

ciples of|.quity to the present case, that the 
Court of first instance acted right in adding the 
name ot each rival pre-eimptor as party defend- 
ant in the suit of the other, and in decreeing 
the claim of the superior pre-emptor, but that 
the decree in A. suit was detective and ineoui- 
table, inasmuch as it dismissed the suit in toto 
disallowing his pre-emptive claim wholly irres- 
pective ot the contingency of AV omission to 
* • pre-emption decreed to him by depo- 

siting the purchase money wuthin time- As K 
admittedly had pre-emptive right as against the 
vendee, his suit should have been decreed 
against the l^ter in the terms of s, 214 of the 
CodeofCiYil Procedure; subject, however, to 
tlm condffion that the decree should not take 
effect, so far as the enforcement of pre-emption 
xvas concerned in the event of R^s enforcing 
irfc pre-emptive right decreed to him. 

Kashi Nath v. Mukta Prasad and others. 

[IV-119 

— ’^Payment of purchase 7 noney less 
costs Compliance.^ The decree in a suit to eii- 
lorcea right of pre-emption directed in accor- 
dance with the provisions of s. 214 of the Code of 
Civil Procedure, that the plaintiff should obtain 
possession of the property and recover ousts of 
the suit Irom the defendants (vendor and vendee) 
on payment of the purchase-money within a 
fixed time, but that on default of such payment 
the suit should stand dismissed. The plainhff 
deposited within time the purchase-money with 
the exception of a sum less than the amount of 
X.? to him. He subsequently ap- 

plied for delivery of possession of the property 
in execution of the, decree and for the re- 
covery of the costs awarded to him dedurtiniJ 
fiom such costs the unpaid portion of the 
purchase money. Held, applying, by analo<iv 
ofs. 221 and 247 of the Code of Civil Procedu?e 
the equitable doctrine of set ofi; that the plainl 
tiff was entitled, when depositing the purchase- 
money under the decree to deduct therefrom the 
tW to him as costs, and 

‘he aecree did not become null 
reason that he had not deposited 
the full amount of the purchase money within 


CIVIL VROCEDTTEE CODE, s. 214- 

f to/ilinued.J 

time. Degiimhuree Dabce v. Esha 7 i Clumder 
Sem (9 U'. h 230) ; Jugo Mohiin Buks/iee v. 
Sooie7idio Hith Roy Cho-wdluv (i; W. R 
106) B/ij Aal/i Dass v. Jugganiath Dass 
J-. A., 4 Laic., 742) referred to. Ishri v 
Copal Saran and another. 

[IV -125 

( 4 ).- 


Court of first instance decreed a suit for pre- 
emption conditionally on the pre-emptor pay- 
ng into Court Rs. 125 within a specified period, 
and also awarded the pre emptor Rs. 39-9-0 as 
costs. \^_IthIn the specified period the pre- 
emptor paid into Court the Rs. 125 and sub- 
sequently executed his decree fur costs by 
drawing out therefrom the Rs. 39-9-0. Alter this 
the <^cree was modified on appeal, the appel- 
late Court increasing the Rs. 125 payable as the 
condition of pre-emption to Rs. 200 and reversing 
the first Courts order as to costs. Within the 
period specified in the appellate Court’s decree, 
into Court the further 
sumotKs. 75- Subsequently the vendee defen- 
dant applied to the Court under s. 583 of the 
Civil Procedure Code to have the property in 
suit restored to him contending that the pre- 
emptor had failed to pay the full Rs. 200 within 
he prescribed period, //eld by Straight, T. 
(amrrning the judgment of Mahmood, ] ) that 
this comention must fail; that the payment 
ot the Rs 125 due under the first Court’s 
aecree could not be said to have been reduced 
by the pre-emptor subsequently executing 
against the amount so paid tlie, order of that 
L.ourt 10 his lavour for costs, and that the 
subsequent payment of Rs. 75 within the period 
prescribed by the appellate Court satisfied the 
requirements of that Court’s decree, subject to 
le judgment-debtor’s right to recover the costs 
“^4 the first Court’s decree. 
Meed hy Tyrrell, }., contra that although the 
pre-emptor had once made a payment ‘which 
fi-)ia lewdays was a compliance with the first 
decree such compliance becameimmate- 
nal when that decree was modified on appeal, 
and as he had never had in any Court a credit 
required by the appellate decree 

Imled to fulfil the condition essential to pre- 
defendant’s application should 
be allowed. Balmukand Kncham. 


( 5 ), 


LVIII-74 

• % ^ 0/ purchase money less 

f ^ ""''S'" ^ obtained 

a decree conditional on payment of Rs. 109-4-0 

i mensem within a 

Rq decree. A deposited 

4*9 within the time, but failed to deposit 

dPHAc to 

pure and hipna^de mistake which does not ren- 
der the deposit other than a substantial com- 
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pliaiice with the decree. Sundar Lal ?/. Ram 
Charan. 

LlV-180 

(fj)^ — Paymmt tvithin Pme.] On the 

17th March, 18S4, one IC JJ obtained a decree for 
pre-emption which provided that the purchase- 
money should be paid within one month from 
the date of the decree. It did not contain any 
provision in accordance with the last portion of 
s. 214, Civil Procedure Code, to the effect that if 
the amount were not paid within the time pres- 
cribed the suit would stand dismissed. Both 
parties appealed from the decree tlie plaintift 
as to the amount of the purchase-money the 
vendee as to the existence of the pre-emptive 
right. Both the appeals were however dismis- 
ed on the 15th January, 1SS5. The purchase- 
money was deposited in Court on the 16th Feb- 
ruary, 1885, (14th and rstli being close holiday.s.) 
Jde/d that the period ot one month within which 
the deposit should have been made should be 
regarded asb{'ginning from the date of the deci- 
sion of the lirst Court and not that of the appel- 
late Court. The deposit was therefore clearly 
beyond time. S/ieo Prasad Lai v. Tkakur Roy 
{AK-JV. J\ H. C\ Rep., 186S, p, 254) and SM 
Evaz V. Moktma BiJ)l (/. L. R., 1 All., 132) fol- 
lowed. I ling an Kkmi v. Ganga Prasad (/. L. 
R., I All., 293) and Pars kadi Gal v. Ramdlal 
{/, L. R., 2 AIL 744) referred to. Chhidda v. 
Imdad Husain and others. 

[VIII-4 

(7), ] In 

a suit for pre-emption, the decree of the Court 
of first instance was conditional upon payment 
of the purchase-money within one month from 
its date. After this period iiad expired without 
payment, the defendants appealed from the 
decree. The appeal was dismissed and the 
decree affirmed, and no fresh period for pay- 
ment was expressly allowed by the decree of 
the appellate Court. Held that the decree of 
the appellate Court must be taken to have in- 
corporated the terms of the decree of the Court 
of first instance, that the period of one month 
allowed for payment of the purchase-money 
must be calculated from the date of the appel- 
late Court’s decree, and that payment by the 
decree-holder within one month from the date 
was in time ShoImU Singh v. Bridgman (/. 
L. R., 4 AIL, 376) ; Luchmiin Persad ' Siiigh v. 
Klshcfi Persad Srngh (/. L. R, S Calc. 218); 
GobatdhaiL Das v. Go pal Ram (/. L. R., 7 AIL 
366) ; Noor All Choudhnrl v. Ko 7 ii Meak (L L. 
/f., ; 13 Calc.. 13) and Daulat v. Bhukandas 
Manekchand {l,L, R., it Bam., 172) referred 
to. Rup Chand and others V. Shamsh-ul- 
JEHAN. 

[IX-127 


^ o;. j 

In a suit for pre emption, the decree of the 
lower appellate Court increased the amount 


CIVIL PBOCEBIJBB CODE, s. 214- 
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payable by the plaintiff pre-emptor and was 
conditional upon payment of the increased 
amount before the 20th February, 1SS7. The 
plaintiff appealed to the High Court, but the 
appeal was dismissed, and the increased amount 
was not paid before the 20th February, J887. 
No Iresh period for payment was expressly 
allowed by the decree of the High Court. Held 
that it must be inferred that the High Court 
did not disturb the decree of the lower appel- 
late Court as to the date by which payment was 
to be made by the pre-emptor and that payment 
not having been made before that dale the suit 
stood dismissed. Rup Chasid v. ShaiJtshul 
Jelum (/. L. A’., n AIL, 346) distinguished. 
Jairam Singh v, Sri Kisiien. 

« [X“92 

(0). ; -] 

A decree for pre-emption was conditional upon 
the plaintiff paying the amount of the purchase- 
money within two iTU)nths, but omitted to de- 
clare expressly that in default of such payment 
the suit would stand dismissed. Pending an 
appeal by the defendant vendee tiie period 
allowed by ^ the decree expired without tlie 
plaintiff having paid the purchase-money and 
the lower appellate Court, having first rejected 
an application by the plaintiff for extension of 
time, struck off the appeal on the ground that 
the money not having been paid the plaintiff's 
decree had fallen to the ground. Held that the 
Court was right in so doing ; that the plaintift 
had no right to appeal from a degree striking 
oh the defendant’s appeal, and that he could 
not in^ an appeal from such decree ask the 
High Court to extend the time for payment 
o( the purchase-money. Mulu Singh v. Rahim 
Ivuar, 

[VIII-22 

(10.) ; .] A 

decree was given in favor oi the plaintiff in a 
suit for pre-emption. The plaintiff paid in a 
portion only of the pre-emptive price within the 
time limited by the decree. The defendant 
appealed. Long after the time prescribed for 
payment by the original decree had expired, the 
defendant’s appeal was dismissed, but the time 
for payment was nc^^ extended by the appellate 
Court’s decree. The plaintiff then, after the 
lapse of a period from the appellate decree 
in excess of that which hacl been given him for 
payment by the decree of the first Court, paid in 
the balance of the pre-emptive price which wzs 
accepted by the Court. On appeal by the 
defendant it was held that the order of the 
Court allowing the payment was without 
jurisdiction, the decree having, on the expiration 
of the time limited without payment by the 
plaintiff, become a decree in favor of the defend- 
ant Jaggar Nath Pande v. Jokhu 

[XVI*4a 
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(11)..^ ^Paymeni in Gourt-^ Realization 

by creditor,] The holder of a decree for pre- 
emption paid the decreed pre-emptive price into 
Court. A creditor of the decree-holder applied 
for attachment of the money so paid in, and 
ultimately was allowed by the Court to with- 
draw a portion of it. After the decree for pre- 
emption had been confirmed in appeal, the 
pre-emptor applied for possession of the pre- 
empted property. Held that the decree-holder 
was entitled to obtain possession, and that it 
was not competent to the Court to pay out to 
any one but the person entitled to it under the 
decree for pre-emption any portion of the pre- 
emptive price, so long as the decree for pre-emp- 
tion was not modified or reversed in appeal. 
ABDUS SaLAM and others V, WlEAYAT AlI 
Khan. ^ 

[XVII-31 

s. ^l^.-^Jurlsdiciiofz.] Held that a suit for 
ai^ssolution of a partnership, taking the accounts 
oi the firm and a declaration of the plaintiffs 
right to a certain share in the debts due to the 
farm vvas not an application of the nature men- 
tioned m s. 265 of Act IX of 1S72, but a suit of 
the nature mentioned in s. 215, Civil Procedure 
' Code, aiid was therefore not cognizable in the 
district Court but in the Court of the Munsif. 
iiAELAN Das V, Ganga Sahai. 

s. 2ie.-A/>peat. [Ill-lOO 

See s. Ill, No. (i). 

(I). S. 22(1 -Error of Court.l Held (by Mah- 
mood J.,) that it could not be said that the 
error ot a Court of justice which leads a party to 
initiate proceedings against another is sufficient 
to exonerate the losing party from paying the 
by the opposite party. Hasni 
Begam V, The Collector of Muzaffernagar 

AND OTHERS, 


( 2 ).- 


[VI-245 

-Costs not actually incurred,] 


ZTlCi 111- ^ aolum&y t?icurrea,\ 

that a Judge cannot allow costs which 
have not been incurred actually in the suit 
Khan v. Ata Ullah and 

OTHERS* 

CVII-227 

Execution of decree. 

q), . executing decree 

—Togo behind its terms,] Held that \vhen no 
costs were awarded the decree (though it 
be a mistake) the Court executing the decree 

Tulshi Prasad 
Mattra Mal and another, 

[V-325 

( 2 ), ^ 

The Court executing a decree Is not competent 
to inquire whether the decree is or is not cap- 

sense of s. 266 of the 
0?«^-rocedure 6ode, or in any way to touch 
or interfere with the decree or to go behind 


CIVIL BBOOBBIJJEIE COBE? {coutinued.) 
its terms but must accept and enforce it as it 
stands. Tota Ram and others v, Dwarka 
Prasad. 

[VIII-69 


The holders of a decree, made in 1866, against 
A and certain other persons jointly, applied to 
recover mesne profits in execution thereof K 
paid the decree-holders the mesne profits claimed 
and then sued his co-judgment-debtors for con- 
tribution, and in 1878 obtained a decree against 
them Subsequently the holders of the decree 
ot 1866 again applied to recover mesne profits 
thereof, and in the proceedings 
which followed it was decided that mesne pro- 
fats were not recoverable under the decree 
Alter thi^s A’j representatives applied for exe- 
cution of the decree of 1878. The lower Coum 
refused to execute the decree on the ground 
that, as under the decree of 1866 on which 
decree of 1S78 was based, mesne profits were 
not recoverable, it would not be equitable to 
allow a decree for contribution passed on a 
contrary supposition to be executed. Held that 
tne lower Courts were not competent to go be- 
hind the decree of 1S78, but must deal with 
It as it stood. Ramphal Rai and others v 
Kambaran Rai. 

[II-15I 


(4).- 


-.1 


The Court executing a decree for enforcement 
ot^ hypothecation is not competent to enter- 
tain an objection that the property ordered bv 

d'"® transferable 

Bisheshar Rai v. Sukhdeo Rai and others. 

[VIII-41 


(5). Jtirisdiction.'S 

It is competent to the Court charged with the 
execution of a decree to consider the question 
as to whether the Court which passed the decree 
had jurisdiction to pass it unless the decree 
Itself ^ precludes that question. Muhammad 
Sulatman Khan v Fatima {/, L. R., ii Atl, 
3^4) J Faji Mus(h Haji Ahmed v. Purmanand 
'5 Fo?n., 216) referred to. 
Imdad Ali V, Jagan Lal and another. 

[XV-109 

be executed Held 
hat the decree of the Court of last instance 
IS the only decree susceptible of execution, and 
‘he decrees of the lower 
Court or Courts as siich may not be referred to 
and applied by the Court executing such dec- 
ree. Shohrat Singh v. Bridgman. 

[11-68 

Bh^^la'Sh” another t/. 

„ ^ [11-126 

Ghulam and another V. Deoraj 

[IV-183 
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Where the appellate Court has modihed the 
decree of the Court below the decree of the 
appellate Court supersedes entirely that of the 
lower Court, and is the only decree which can 
be executed. Shohrat Singh v. Bndg?uan (/. 

Gobard/ia?i Das v. Gopal 
Ram (/. Z* i?., 7 AIL. 366) and Muham 7 ?iad 
SuLahnan Kha^t v. Mnhammad Yar Khan (/. 
Z. R,, II All y 267) referred to, Noqrang Rai 
V, Latif Chaudhri and others. 

[XI -148 




The effect of the decision of the Full Beach in 
Shohrat Smgh v. Bridgman (/. Z. A?., 4 AlLy 
376) is nothing more than that the last decree 
is to be regarded as the decree to be executed, 
whether it reverses, modifies or confirms ; but 
when it affirms and adopts the mandatory part of 
the first Court’s decree, that decree may be, and 
should be referred to, and the mandatory part 
of it so affirmed should be executed as though it 
were the decree of the appellate Court. Krisio 
Kinkur Roy v. Rajah Burradacaimt Roy (14 
Moo, L A. 465) refered to. Where the first Court 
of appeal affirmed the decree of the Court of first 
instance, and the High Court affirmed the decree 
of the lower appellate Court and dismissed the 
appeal, and the decree-holder made an applica- 
tion of which the object clearly was to have execu- 
tion taken under the deci*ee of the appellate 
Court, by carrying out the mandatory part of 
the decree of the Court of first instance, held 
that the objection that the decree-holder did 
not in his application expressly ask the Court 
to execute the decree of last instance, was 
under the circumstances a mere technical objec- 
tion, and there vvas no reason why the cxeciition 
asked for should not be allowed. Gobardiian 
Das V. Gopal Ram and others. 

[V-57 

( 9 ) Vag 7 te decreei] This was a 

suit for possession of a certain grove. The 
defendants denied the title of the plaintifif and 
pleaded limitation. The lower appellate Court 
gave a decree in the following words. “ Save 
the compact group of eleven mango trees 
which the defendants may select all the rest of 
the trees on No. 1955 belong to the plaintiff.” 
Held that the decision was bad for uncertainty. 
Muhammad Wazir v. Hanuman Das and 

OTHERS. 

[V-280 

( 10 .) .] 

Where the judgment of an appellate Court direct- 
ed that a certain sum over and above what 
had been decreed to him in the Court of first 
instance should be decreed to the appellant, 
but the decree of the appellate Court did not 
specify the sums that would be due to the ap- 
pellant under that decree, except by reference 
to the judgment on which it was based and to 
the decree of the Court of first instance. Held 
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that though the decree as thus drawn was in- 
formal, yet as the amount due to the decree- 
holder was ascertainable from the record, and 
the decree was thus practically capable of exe- 
cution, as a matter of equity execution should 
be granted to the decree-holder. Jawahir Mal 

Kistur Chand and another. 

[XI-119 

(11^) ^Decree-holder purchases 

subject to appeal?^ A decree-holder who pur- 
chases at an auction sale under his decree pur- 
chases subject to the result of an appeal, Zai» 
fmLAbdm v. Muha 7 nmad Asghar All Khan 
(Z Z. R.y 10 AlLy 166 ) and Sadasivayyar v. Muttu 
Sabapathi Chetti (Z Z. f?. 5 Mad 106), referred 
to. Said-un-nissa V, Mangu Lal and others. 

[XV'II-2S 

(12) . Sale set aside-^Fresh appli- 

catio 7 i for execution.^ A obtained a decree 
against one X on the iSth September, 1879, on 
a bond dated Sth October, 1876, in which a 
house was hypothecated. On the 2ist Novem- 
ber, 1879, the house was put up for sale in exe- 
cution of a simple money decree held by one T 
against K and was purchased by B, On the^ 
26th February, 1880, the house was again put 
up to sale ill execution oi' A*s decree and one C 
purchased it. The sale proceeds were distri- 
buted between A and one zTit being held that 'Fs 
decree was a mere money decree and possession 
of the house was given to C by dispossessing 
B (the former purchaser). B however applied 
to the Court and he was restored to tl^e posses- 
sion of the house, the Court holding that A's 
decree was a simple money decree. C then 
applied for a refund of the purchase money 
which was due by A and Z. A then applied 
for an amendment of his decree which was done 
and the decree was made to declare a lien on 
the house. He now applied to execute his 
amended decree by enforcememt of the lien. 
Held that there was nothing in the law to pre- 
vent him from doing so. Gujar Kuar 
Behari Lal, 

[III-67 

( 13 ) . Joint liability of judgment- 

debtors.} Z, K and D jointly mortgaged their 
village 6^ to .S and A/ as a collateral security for 
a sum of money jointly borrowed by them. On 
the 6th December, 1877, the debt not having been 
paid the mortgagees obtained a decree by en- 
forcement of lien. The decretj was passed jointly 
against the three mortgagors and the property. 
On the I Sth August, 1883, and 29th August, 1883,/^ 
and D respectively executed two mortgage-deeds 
for Rs. 22,000 each mortgaging his one-third 
share in the village X, Out of the consideraticu 
for these mortgages Rs. 1,000 and 6,000 were 
paid by each brother on account of the decree. 
The present application was made by the decree- 
holders to realise the whole of the balance 

to them against B alone, The lower Court held 
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that it would be unfair and ifiequitable to allow 
them to do so. Meld that the lower Court was 
ivrong. The decree being joint and several the 
decree- holder can realize the debt from any 
defendant. Sant Lal and others v, Bakh- 
ta war Singh. 

[V-327 

( 14 ). — Decree against hypothecated 

property — Execution against person. J A decree 
upon a hypothecation bond, which only provides 
for its enforcement against the hypothecated 
property cannot be executed against the per- 
son or other property of the judgment-debtor 
though an order for costs contained therein 
may be executed. Pran Kuar v, Durga 
Prasad. 

[VIII-21 

(1). ‘Failure to certify execution &c. 

^Effect,] Where the Court to which a decree 
has been sent for execution under the provisions 
of s. 223 of the Code of Civil Procedure fails to 
send to the Court which passed the decree 
notice of execution or of the cause of failure of 
execution as required by the said section such 
^failure will not in any way affect the rights 
of the parties under the decree. Faiz-ullah 
Khan v. Amin-ud-din Khan and another. 

[XII-71 

(2.) Transfer of execution— Second 

application for execution.] Held that where a 
decree for money was transferred by the Sub- 
ordinate Judge of Ghazipur to the Subordinate 
Judge of Azamgarh a second application for 
execution should be made to the Subordinate 
Judge at Azamgarh. Gajadhar v. Hangman 

AND OTHERS. 

[VI-31 

s» 224 t.— Fresh certificate,] A decree made 
by the Munsif of Moradabad was sent for exe- 
cution to the Munsif of Meerut. It was execu- 
ted and partly satisfied and then the execution 
case was struck off on the 25th April 1879, The 
decree-holder subsequently applied to the 
Meerut Munsif for further execution of the de- 
cree. The records relating to the execution 
were still in the Munsifs Court and execution 
had not been certified to the Moradabad Mun- 
sif. Held that no fresh certificate was necessary 
and the application should have been entertain- 
ed. Rangili V, Raiyat Husain. 

[III-247 

See Abba Begam p. Muzaffar Husain 
Khan. 

[XVII-218 

S, 22B,— Power of Court executing transmit 
ted decree.] The powers which the foreign 
Court has, under s. 228 of the Civil Procedu% 
Code, are confined to the execution of the de- 
and the Court cannot question the proprie- 
ty or correctness of the order directing execu- 
tion, nor can it, with reference to s. 239 of the 
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Code, stay execution except temporarily. Held 
therefore, where the drawers of a hundi against 
whom the endorsee from the payee had ob- 
tained a decree on the hundi ^ objected in the 
Court, to which the decree had been transmit- 
ted for execution that execution should not be 
allowed because the payee had paid the amount 
of the hundi to the decree-holder, after the decree 
had been passed, and such Court refused to 
entertain the objection that the order oftlie lower 
appellate Court directing that the parties should 
be allowed to produce evidence in regard to the 
alleged payment, and that, should the Court of 
first instance find that the decree-holder had 
received satisfaction to the full amount of the 
decree, the judgment debtors should be absolved 
from ail liability under the decree, could not be 
maintained. Ram Lal v, Radhey Lal and 

ANOTHER, 

[V-2i 

( 2 ). ^ 

Court to which a decree is sent for execution 
retains its jurisdiction to execute the decree 
until the execution has been withdrawn from 
it, or until it has fully executed the decree and 
has certified that fact to the Court which sent 
^e decree, or has executed it so far as that 
Court had been able to execute it within its 
jurisdiction and has certified that fact to the 
Court which sent the decree, or until it has failed 
to exe<mte the decree and has certified that fact 
to the Court which forwarded the decree. The 
mere striking off* of an application for execution 
on the ground of informality in the application 
does not terminate the jurisdiction of the Court 
to exe^te the decree, nor render it necessary 
tor the Court to send any certificate to the Court 
which lorvvarded the decree for execution. /, 
G. Bagramv.J. P. Wise{i, B. L. It, F, B, 91 J 
tollowed. Abda Begam v, Muzaffar Husain 

ilHAN, 

[XVII-218 

See Rangili 2/, Kiayat Husain. 

LlII-247 

( 2 .) s. 230 . Due diligence— {Act X of 1877.1 
A who held a decree against B applied for its 
execution on the 6th December, 1877. It was 
struck off “ for default of prosecution ” on 
the iSth January, 1878. On the sth December, 

1878, he again applied for execution of the decree. 

It was rejected on the I2lh December, 1878* with 
reference to s.230, Civil Procedure Code, as they 
stood before they were amended by Act XII of 

1879, on the ground that he had not used due 
diligence in respect of the first application. On 
the 4 th May, I881, A again applied for execution. 
Held that it was time-barred, Kiratz^. Paelad 

AND ANOTHER. 
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2' his seen Oil " Law in force'"— 

Act X of 1S77, Act XIV of 1S82.] The holder 
of a decree applied for execution under s. 230 ol' 
Act X of 1S77, and the application was granted. 
Within three years after the passing ol'y^cl XIV 
or 1882, by which Act X of 1S77 was repealed, he 
applied, tor the first time, under s. 230 of the for- 
mer Act, for execution of the decree. At the time 
this application was made more than twelve years 
had elapsed from the date of the decree. Held 
by Straight, Brodhurst. and Tyreli, JJ., that ihe 
application might be granted, it being the first 
made under s. 230 of Act XIV of 1882 and the first 
made after the expiration of twelve 3"ears from 
the date of the decree, and not being barred by 
the hist paragraph of s. 230 of that Act read in 
conjmiction with the 3rd paragraph of s. 230 of 
Act X of 1877, the “law* in force” mentioned 
in the last paragraph of s. 230 of Act XIV of 
1882 referring to the law of '"iimitalioii in force 
at the time the Act was passed, and not to the 
third paragraph of s. 230 of Act X of 1877. Held 
by Stuart, C. J. and Okllield, J., that the applica- 
tion should not be granted, the chect of the last 
paragraph of s. 230 of Act XIV of 1882 being to bar 
any proceedingsAo enforce a decree under that 
Act which would have been barred under s. 230 
of Act X of 1S77, if taken thereunder, on the 
ground that the period of twelve years had 
elapsed from the dales specified in that section. 
MusHARAi^" Begam V. Ghai.ib Alt. {phsolcuS 

[IV-22 

JOKiiu Ram and others z/. Ramdin and an- 
other. 

[VL162 

Ramadhar V, Ramdayal. 

[VI-16S 

(3.) ;j Where 

an application was made under s. 230 of the 
Code of Civil Procedure, 1877, as amended by 
Act XU of 1S79, for execution of a decree more 
than t’vvelve years old and the application was 
granted. Held that a subsequent application 
tor execution of the decree, under s. 230 of the 
Code of Civil Pi-ocedure, 18S2, should have been 
refused, since the decree had been once allowed 
the benefit of ihe three yeai-s grace under the 
last paragraph of s, 230 of the Code of 1877, and 
then became dead or unexccutable. Hdd MveX 
there is nothing in the Code of 1SS2 to justify 
the conclusion that it was intended to revive 
decrees which had become dead before it be- 
came law, and that here the decree-holder's 
right liavin" already become dead before the 
enactment of the present Code, the passing of 
that Code could not bring that right into exis- 
tence again. V. Ghalib AU 

iLL,R,^ 6 AIL, 189) distinguished, Biiawani 
Das and another v. Daulat Ram and others, 
{Obsolete.) 

[IV-134 

Genda V. Ram Prasad and another. 

[IV-333 


CIVIL ■PBOOEDUBS COBS, s* 230- 

( conii'/inedO 

Afplicatlo7i barred before Act 

XiV of 1882 canic into force. \ Held that the pro- 
viso to s. 230 of the Civil Procedure Code applies 
only to applications wliich were barred at the 
date the Code came into force and not to those 
which had sometime to run on {he date but 
became subsequently barred. To these latter 
therefore the three years extension was not 
applicable. Tufail Ahmad v. Sadho SaRAN 
Singh and others. (Obsolete), 

LV-193 

^ (5) ** Passlnjf of ihe Act.’"] Held that 

the words “ passing of the Act” mean the day 
on which the Act received the assent of the 
Governor-General and not the day on which 
it came into force. Radii a Kishun v. Budha 
Singh. (Obsolete.) 

[11-2 

Jugal Kishore za Zamania Begam. 

[1-68 

Nathu Singh and another v. Bmopat Ram. 

[1-74 

Tulsiii Ram and others v. Chotey 

[1-113 

I 

{{]).— Decree for pay 7nenf of ^noitey-^Decree 
for sale.'] Held ihai s. 230 of the Code of 
Civil Procedure did not aj)ply to a decree 
which purported to be made under a. 88 of Act 
No. IV of 18S2, but which In addition to the 
relief provided for by ihat sectif)n, granted also 
the relief provided for by s. 90 of the said Act. 
JOGUL Kishore 7 A Cheda Lal and others, 

[XIII-i84 

( 7 ). .] A 

decree for sale of hypothecated property made 
in a suit upon a mortgage bond is not a “ decree 
for the payment of money ” within the meaning 
of s. 230 of Act No. XIV of 1882, Fateh Chasid 
v , Muha^nniad Balchsh (Weekly Notes, 1894,^1!^. 
74) distinguished. Ram Ckaran Bhagat v, 
Sheo Barat Rai and another, 

[XIV-i42 

(3) ^ Decree for mcs7ie pfro- 

fits a7id costs — Act X of 1877.] A was the 
holder of a decree for possession of immoveable 
property and for the payment of mesne profits 
and costs, dated the 6th February, 1S64. She 
made an application to enforce it in respect of 
the payment of mesne profits and costs on the 
29th November, 1877. She made a similar appli- 
cation on the 17th January, r88i. Held that tlje 
last application was barred by s. 230, Civil Pro- 
cedure Code. Raiisi v, Skeobalak Tewari 

AND ANOTHER, 

lll-l.fi" 



( 663 ) 


DIGEST OF CASES* 


( 664 ) 


CIVIL PSOOSDFBl CODS. s. 23a- 

f cmitlnued. ) 

(9) . -i ^^Application to execute a decree. ’^ 

The term "application to execute a decree ” in 
the thi^rd paragraph of s. 230 of the Code of 
Civii Procedure means any application to exe- 
cute a decree. It is not confined to the last 
application preceding the expiry of the period 
oi twelve years from either of the points of time 
mentioned in cl. (a) or cl. (ti>) of • the same para- 
graph of the section above mentioned Parana 
Kuarv.BhagwanDin (/. £r /e., 8 AIL, 301) 
mstmguished. Rmnadharv, Ram Dayal (/. £. 
A:,, S All ^ 536) referred to. Tileshar Rai and 
OTHERS V. PaRBATI AND OTHERS. 

[XIII-93 

( 10 ) Subsequent appUcatlonr—Appllca- 

uan to revive one previously made.] The 

applied for execution on the 
6th February, 18S2, but on the application 
of the judgment-debtor the Court postponed 
the execution in order to enable the iudsf- 
ment-debtor to raise money. On 7th April, 
sbS3, the money not having been paid they 
again applied for postponement of the execu- 

7 th July, 

i8Sp, the decree-holder made his present appli- 
application was linked 
5 ?=i!i and therefore not 

liable to the bar attaching to a subsequent 

PpA^fn i^ocedure Code. Bhagwan’ti 

Frasad V. The Collector of Bastx. 

[V-2e9 


aih 


IrfU is the holder of a decree dated 

application for exe- 
cution o^n the loth March, iS>% asking that the 
.execution to the district 
Court of Ali^rh with a certificate of non- 
satisfaction, The application was granted iin- 
Procedure Code. The appel- 
lant then filed an application which is now the 
subject appeal, to the Subordinate fudge of 
Aligarh. This application was made on the 27th 
November, 1885 {i. e. after 12 years.) Held that 
the application was not a fresh one but only one 
seeking to give effect to the application of the 

rI?i sSai' v.^1cAN4r" 

[VI-137 


( 12 )- 


application made in May, 1SS3, for execntioi4f 
a decree passed m.July 1871, was struck off the 
file without any order either granting or refus- 
wg It. In September 18S3, another application 
for execution was granted by the Court, but on 
a petition adniisencordtam by the judgment- 
debtor who promised to pay the judgment-dSt 
tne Couri, with tiie decree-holder’s consent 
months. In January 
ibS,, tne debt remaining unpaid, the decree- 
J^ei ajain appned for execution. Held that 
application not being a second application 
for execution made since the expiration of 
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twelve years from the date of the decree but 
only an application by way of revivor of the 
application of September, 1S83, which had been 
suspended was not barred by s. 230 of the Civil 
Procedure Code. Held also that the applica- 
tion of September, 1883, could not be considered 
bad m law because the previous application of 
May, 1883, had received no judicial treatment 
at the hands of the Court executing the decree. 
Surju Prasad v. Sila Ram (/. £. R.. 10 
All., 71) referred to. Muhammod Ismail v. 
SuKH Ram. 

[VIII-295 

(13).- 


1 ’ 

decree-holder obtained a decree for money on 
the 30th of July, 1877. Application was made in 
May, 1878, under the terms of s. 230 of the Code 
of Civil Procedure for execution of this decree 
by sale of three houses belonging to the judg- 
ment-debtor. Under that application two out 
of the three houses were sold. The sale of the 
third house was postponed on the application 
of a party. On the isth of December, 1878, the 
application of May, 1878, was “struck off on 
the nth of November, 18S9, the decree-holder 
applied in terms to revive the application of 
May, 1S78, and to bring to sale the remaining 
house. Held that s. 230 of the Code of Civil 
Procedure applied to the circumstances as above 
set forth and was a bar to the further execution 
of the decree. The Delhi and London Bank. 
Limited v Major B. L. Reilly. 

[XIII.124 


(H).- 


I 


R N and others obtained a simple money dec- 
ree against R S and another on the 24th of Feb- 
ruaiy, 18S1. Oil the 2nd of May 1892, previous 
applications for execution having been unsuc- 
cesshii, the decree-holders made an application 
for execution in consequence of which certain 
property of the judgment-debtors was attached. 
That application was subsequently struck off 
by the Court, the attachment being maintained 
On the 7th March, 1893 a further application 
tor execution was made. Held that whether 
the application of the 7th of March, 1893, was or 
was not merely a continuation of the former 
application of the 2nd of May, 1S92, execution 
of the decree was barred by the rule prescribed 
by s. 230 of the Code of Civil Procedure. Held 
also that an order on an application for exe- 
cution striking off the application but main- 
taining attachment effected in pursuance thereof 
was an order not warranted by law. Ram 
Newaz and others z'. Ram Charan and 

ANOTHER. 

[XV- 155 

(15).- 


The “subsequent application to execute the 
mentioned in s. 230 of the Code 
of Civil Procedure means a substantive applica- 
tion for execution in the form prescribed by 
s. 235 of the Code. Hence where an application 
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for execution in accordance with s. 235 of the 
Code lias been made within tlie period of limita- 
tion prescribed by s. 230 ;ind has been granted, 
that is, execution has been ordered in accord- 
ance with the prayer of the decree-liolder’s ap- 
plication ; the riglu of the decree-holder to obtain 
execution will not necessarily be defeated if, 
by a reason of objections on the part of the 
judgment-debtor or action taken by the Court 
or other cause for which the decree-holder is 
not responsible, final completion of the proceed- 
ings in execution initiated by the application 
Uiider s. 233 above referred to, cannot be obtained 
within the period limited by s. 230. Further 
applications of the decree-holder to the Court 
executing the decree to go on from the point 
wlicro the execution proceedings had been 
arrested and complete execution of his decree 
would be ap'plications merely ancillary to the 
substantive application under s. 235 and would 
not be obnoxious to the bar of' s. 230. The 
Delhi, and J^udon Bank., Limited v. Reilly 
ilK A'^ 1893, P‘ ^24) overruled. Rahim Ali 
Kuan and others v. Piiul Ciiand. 

[XVI-i42 

(If)) A-f>i)llca!ion to wrong Court — 

G ranted T—Ui cl X of 1S77).] On the iSth 
November, 1S79, within three years from the 
passing of Act X of 1877, A who held a decree 
against /> dated i6th July, i860, applied under 
s. 230 of that Act for its execution. But the 
application was made to the wrong Court, to 
the Munsif of Ghazipur instead of Ballia. He 
was conscfpicntly referred to the latter Court, 
to which he ap])]icd on the 15th May, 1880. 
Held that the proceedings taken before the 
Munsif of Ghazipnr were good ami valid for the 
purposes of limitation and as that application 
was not granted the 3rd para of s. 230, Civil 
1 Procedure" Code, did not apply. Maharaja 
Radha Prasad Singh v, Indras Kuar. 

LII-91 

( 17 .) “ GrantcdA'l Under s. 23 o of the 

Civil Procedure Code, after a decree is twelve 
years okR there is a prohibition against its 
being executed more than once, ix., an appli- 
cation for execution should not be granted if a 
previous application has been allowed under 
the provisions of that section. The mere filing 
of a petition with the result that the application 
Cfintained in it is subsequently struck off, is not, 
‘'granting’* an application within the meaning 
of s. 230 of the Code, and ss. 243, 24S and 249 
show that there is a broad distinction between 
admitting an application for the purpose of 
issuing notice to the other side and of hearing 
the objections that may be urged, and a decision 
of the Court as provided in s. 249* In 1865 a 
decree was passed for a sum of monc}^ payable 
by yearly instalments for a period of sixteen 
years. Down to March, 1877, various amounts 
were paid on account of the decree. In that 
month an application was made for execution 
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of the decree the result being an arrangement, 
for liquidation of the ^amount then due, which 
was confirmed by the Court. A second applica- 
tion for execution was made on the 9lh March, 
18S1, the decree then being more than twelve 
years old. All tliat was done with reference 
to this application was that notice to appear 
was issued to the judgment-debtor’s representa- 
tives, and subsequently a petition was filed 
notifying that an arrangement had been effected 
under which a certain sum had been paid by 
one of the said representatives in satisfaction 
of the claim against him, and that the other 
had agreed lopay the balance by yearly in- 
stalments. Upon this the application for exe- 
cution was struck off on the 5th March, 1S83, 
another application for execiuiou was made, 
notice to appear was issued, and a'l'tor this 
notice a petition was put in intimaiing that an 
arrangement liad been come to, aiul ])raying 
Ihni execution miglit be j)ostpoiic(], wlu'reiipon 
the application was slnich off. Again on tiic 
31st March, 1884, the decrcohokler ajq>lied 
once more for execution of the decree. JJeld 
that neither the previous aplicnliou of the 9th 
March, 1881, nor that of the 5th March, 18S3, 
could properly be said to have been “ graiitt'/ij” 
within the meaning of s. 230 of llic Civil lha>- 
cedure Code, and, uuclev these circumstances, 
the decree, though twelve years old aiid up- 
wards. was not liarred by that section and the 
application for cxcMnUi<m should be allowed. 
Paraga Kuar Vn Bhagwan Din and another, 

. [VI -97 

( 18 ). j3. 230 ii};i,)—hi$talment decree ] In 
1868 a decree was obtained for Rs. i, 100 which 
provided that the amount should bo paid in 
instalments, the first insialmciU being Ks. 200, to 
be paid at the end of the iirst year, and that the 
other instalments should ])C Rs. 100 at the end 
of each subsequent year, and that in the event 
of failure to carry this our, and 21 months after 
the falling due of th.c instalment, the whole 
amount should be exigible in a lump sum with 
interest at 8 annas per Cc?it. per ^nensevi. In 
1877, the dccrcc-holdcr applied for execution of 
the decree asserting that Rs. 600 had been paid 
up to that lime by live instalments, one of 
Rs. 200, and four of Ks. 100 each, and tliat 
default had been made inpayment of the fifth 
instalment of Rs. 100, and he asked to recover 
l!ic whole amount due on the decree. No order 
was passed on this apjdicalion and eventually 
the case was struck off, In 1880, the decree- 
holder again applied for execution of the decree, 
upon the same grounds as those upon which 
the previous application was based. Notice was 
issued and served, and a warrant issued for the 
arrest of the judgment-debtor but evenUiaily the 
case was struck off. In 1883, the decree-holder 
OH the same grounds made 'another application 
for cxcctition. It was contended by the judg- 
ment-debtor that execution was bari’^t d, , , d)y 
s. 230 of the Civil Procedure Code, inasmuch 
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as liO instalments had been paid, and even if 
they had been paid, they could not be recog- 
nized, not having been certified. Held that the 
proper time from which to reckon the limitation 
of tvveh^e years was the fifth year from the date of 
the bond, the whole claim from the beginning and 
the order passed in iSSo having gone upon that 
basis, that the Court could not go behind that 
order, and that consequently the decree-holder 
was within time, and might take out execution, 
Kanji Mal V, Kanhia Lal. 

[v-eo 

* Arrangement to pay by install 

menis—Noi carried out by order under s^aioi] 
A decree was passed against defendant in the 
year 1859. In execution of the decree in 1878 an 
arrangement was made whereby the decree-hold- 
er allowed the jugdment-debtors to pay the de- 
cree by instalments and on this arrangement be- 
ing certified the Court released the property of 
the jugdment-debtor then under attachment but 
it was not carried out by an order, under s. 210, 
Civil Procedure Code. Decree-holder contend- 
ed that inasmuch as the Court sanctioned the 
arrangement by releasing the attached property 
it^should be taken to have made the order re- 
qTiired under s. 210 and therefore execution of 
the decree was not barred under s, 230 of the 
Code. Held that the decree was barred as 
more than 12 years had elapsed from the 
passing of the decree, Radhey Lal v» NATim 

AND OTHERS. ^ 

[11-5 

(20).— .1 The 

respondents, the holders of a decree against the 
appellants dated the iSth November, 1868, of 
which they had obtained execution under s. 230, 
Civil Procedure Code, made the present applica- 
tion for execution after the expiry of 12 years 
from the date of the decree. It appeared that 
in 1879, in the course of execution proceedings 
the parties had entered into a compromise 
whereby the decree was to be paid by instal- 
ments and the decree-holder was empowered 
to realize the amount when default was made 
in payment of an instalment. This arrangement 
was notified to the Court which regarding the 
decree as fully satisfied made an order striking 
off the execution proceedings. Held that the 
application was barred by s, 230 for the order 
of the Court.did not fall within 3,230 (b)* Saho- ^ 
DRA Kuar and others Manohar Das and 

OTHERS. 

[III-147 

(SI). Certain date, 1 The parties to a 

decree presented a petition to the Court execu- 
ting the decree stating that it had been agreed 
between them that the amount of the decree 
should be paid by ten monthly instalments of 
Rs. 500 each. The Court made an order direct- 
ing that such petition should be filed. Held 
order did not amount to one directing 
payment of money to be made at a certain date, 
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which would give a fresh period of limitation 
under s. 230 {b) of the Code of Civil Procedure. 
Balchand and another V. Raghunath Das 

AND ANOTHER. 

[i-ies 

(1.) s. 231 . Decrees to which section applies)] 
The provisions of s. 231 of the Code of Civil 
Procedure are not applicable to the case of 
joint decree-holders the execution of whose 
decree is conditional on their joint performance 
of a particular act. B’arzand and another v. 
Abdullah. 

[III-211 

(2.) « Whole decree)'} A joint decree 

cannot be executed by one of the several joint 
holders in respect only of his share of the decree. 
Ram Autarv. Ajtidhia Singh { 1 . L. R.^i AIL, 
231) ; The Collector of Shakjahanpur v. 
Surjan Singh (/. L, i?., 4 Ail., 72) and Haro 
Sanker Sandayal v, Tarak Chandra Bhutta- 
ckarjee (3 B* L, R., 114) followed. Banarsi 
Das and others v. Maharani Kuar and 

ANOTHER. 

[11-140 

(8.) Transferee)} Held that the 

transferee of a joint decree though it had been 
transferred to him by one only of the two decree- 
holders was entitled to execute the whole decree 
for the benefit of both the decree-holders. Rup 
Singh v, Deokinandan. 

[in -262 

(4.) Partial satisfaction)} and 

H were the joint holders of a decree for money, 
B applied for execution of the decree in res- 

E ect of a moiety alleging that the other moiety 
^ ad been paid to 77 . The judgment-debtor ob- 
jected to the application 011 the ground that the 
whole of the decretal amount had been paid to 
77 who had certified it. The lower appellate 
Court rejected the application on the ground 
that B could not apply for the execution of his 
part of the joint decree. Held that there was 
no objection to execution proceeding but the 
only question will have to be decided whether 
the whole amount had been paid as alleged 
by the judgment-debtor or not. Bansxdhar 2/. 
Kishen Lal. 

[III-262 

(6.) .] Held 

that when one of three joint decree-holders 
gives a bharpai without the consent of the other 
two, these latter are entitled to execute the 
decree to the extent of their own shares. 
Bhairon Prasad and another v, Brij 
Mohan. 

[VI-55 

^Against portion of pro- 

petty)} A together with five others obtained a 
decree for joint possession of a house. A week 
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within the iimitaiion of three years A applied 
to execute the decree in the joint interest of all 
the decree-holders by putting them in possession 
of half the house alleging that the other half 
had been sold by some oi' the co-decree-holders 
to strangers who colluding with the judgment- 
debtors would not join in the application. Subse- 
quently with the permission of the Court he 
amended his application so as to include the 
whole house. The judgment-debtor objected 
to the execution on the ground that the appli- 
cation was illegal as the decree could not be exe- 
cuted except as a whole. Held that s. 23 r, 
Civil Procedure Code. i)rohibited the breaking up 
of a single joint decree into two or more decrees 
in favour of different persons, but does not pro- 
hibit the execution of such a decree against a 
part only of the property decreed. Again on 
proof of such collusion he was even entitled to 
execute the decree even to the extent of his own 
share. Kudhai v. Sheo Dayal and another. 

CVI-125 

^7) _ Jiidgment-debtor 

acquiriJtg right of dccree-holdef When by 
operation of iaw one of several joint judgmeiit- 
debU)rs acquires the position of decree-holder in 
re.spect of the whole judgment-debt, the elTcct 
is to extinguish the liability of the other judg- 
ment-debtors and the decree cannot be execu- 
ted against them. But when one of them so 
acquires only a partial interest in the decree 
the effect is not to extinguish the entire judg- 
ment-debt, but so much only of it as such judg- 
ment-debtor has so accpiircd. PV/se v. Ahdvol 
Ali, (7 W, R., 136) ; Pogosc v. Fuknr-oodHec 7 i 
Mahomed A hsan, (25 W. A*., 343) ; Degiunburee 
Daheev. Soroop Chunder Haz rah (9 /K A , 230) 
and Khoshake v. Nimd Lai (.V. W. H, 
C. Rep,, 1874, p, i) rejerred to. Held, therefore, 
where one of several joint decree-holders ap- 
plied for execution in respect of his own share 
only, and the joint judgment-debtors under the 
decree had inherited the right therein of one 
of the joint decree-holders that the application 
was contrary to law ; that so much of the judg- 
ment-debt as had devolved upon such per- 
sons had been extinguished ; and that applica- 
tion should have been made for execution in 
respect of the entire uiicxtinguishcd portion of 
the iudgmciit-dcbt. Brojeswari Chowdharaiiee 
V. Tripoora Soonderee Debt (3 C. A, /i^,, 513) 
and Dibec Budhu 7 i> v. Hafezah, (4 C* L, A., 70) 
followed. Banarsi Das and others v, Maiia- 
RANJ KUAR and another* 

[11-140 

(Sj ] 

"Where in appeal the suit of a plaintiff against 
trvo defendants was dismissed with costs in 
favor of the defendants jointly, and where sub- 
sequently one of the joint decree-holders died 
and his rights under the decree devolved upon 
the judgment-debtor. Held that it was com- 
petent to the sLirvining decree-holder to exe- 
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cute the decree for half the cost against the 
judgment-debtor. Ba^iarsl Das v. Malarani 
Knar (/. A. A\, 5 27) referred to. Sirtaj 

Kuar V. Narenuara Bahadur Pal. 

[XIV-16 

(I). S.232. — Ti'afis f <;ree — Hindu sonJ\ liel d 
that in the absence ol any proper assignment 
of the decree a son is not competent in the life- 
time of his father to apply for the execution of 
a decree obtained by his father. Antaji v. 
Durga Prasad. 

[IV-319 

^ 2 ). -Altachme 7 tti\ if at 

the date of the assignment of a decree the judg- 
ment-debtor’s properly is already under attach- 
ment in execution of such decree, it, iy not 
necessary for the assignee of the decree 10 
apply lor a fresh attachment. When cither the 
decree-holder or his assignee applies to have 
attachment under the decree of property whicli 
has been previously attached under the decree 
it lies upon the decree-holder or the assignee of 
the decree as the case may be, if the queslion is 
raised, to show that the second application was 
unnecessary by reason of the lirst attachment be- 
ing still subsisting. Failing such evidence a Cotr^t 
may presume that the i)rior altacimieut had 
ceased before the application for a second 
attachment was made, rnddomonce Dossce v. 
Mui/ioora Nath Chowdhry f 12 A'. A. A\, 4 11 A 
referred to. Hafiz Suleman v. Sheikh Ahdul- 
LAH. 

^ LXIV-13 

(3) s. 2^2 Defective registt'ation — 

Noticei\ The holders of a decree for the sale of 
mortgaged property transferred the same to M 
by instruments which were registered at a place 
where a small portion only of the property was 
situate. Subsequently M traasferred the decree 
to other persons and the co-transferces applied 
under s. 232 of the Civil Procedure Code, to 
have their names substituted for those of the 
original decree-holders. The judgment-debtor 
opposed the application on the ground that M's 
name had not been substituted for the names 
of the original decree-holders who had trans- 
ferred to him and that the transfers to M 
were inoperative, as the instruments of trans- 
fer had not been registered at the i)lacc where 
the substantial portion of the mortgaged lU'oper- 
ty was situate, in accordance with s. 28 of the 
liegistration Act (ID ofo 1877). It a])pearcd 
that no notice had been issued to M under 
s. 233 of the Civil Procedure Code, that he was 
dead, and that his legal representatives had not 
been cited as required by law. The application 
was allowed by the C6ui*ts below. Held that 
matter involved questions arising between the 
parties to the decree or their representatives 
within the meaning of s. 244 {c) of the Code, 
and that the order allowing the application was 
therefore a decree vvilhin the dcihiitidii. cr? s 



( 6?! ) 


DIGEST OF CASES, 


( 672 ) 


CIVIL PEOCEDirSB CODE, s.232 (a)- 

(coni limed.) 

% and was appealable as such. Held that, 
even assuming that the judgment-debtor had a 
locus standi to raise the objection that notice 
had not been issued to the applicant’s trans- 
feror, he had no passable interest in the ques- 
tion, and could not be^ prejudiced by the 
passing of the order ; that it was not necessary 
to cite the representatives of the transferor; 
and that the order not being one upon which 
execution of the decree could issue, but merely 
for a transfer of names, the objection that the 
transferor had not been cited under s. 232 
was not a substantial one. Held that the 
objection in reference to s. 28 of the Regis- 
tration Act, could only properly be raised 
between the transferor and the transferee, and 
not by the judgment-debtor, and moreover 
had no, force. Held that it could not be said 
that where a decree has been assigned by one 
assignor to another, the substitution of his 
name on the record in lieu of that of the origi- 
nal decree-holder was a condition precedent to 
the assignor’s passing title under the assign- 
ment. Gulzari Lal 1), Daya Ram and an- 
other. 

[VI -287 

^ (4.) s. 232 (b). Extinguiskmeni of decree)] 
See s, 231 , Nos. (7) and (8). 

(5.) . 

Where subsequent to a decree a portion of the 
rights to which the decree relates devolves either 
by inheritance or otherwise upon the judg- 
ment-debtor, or is acquired by him under a 
valid transfer the decree does not become in- 
capable of execution, but is extinguished only 
protaulo. This rule of law is sufficiently gene- 
ral to comprehend alike cases in which the 
decree is for money only and where it is for 
immoveable property. The rule of law against 
breaking up the integrity of a mortgage se- 
curity IS a rule aiming at the protection of 
the mortgagee, and is applicable to cases 
where the mortgagee himself has acquired the 
ownership of a' portion of the mortgaged 
Sheo Daval and 

OTHERS. 

[VIII-231 

(6) — Appeal.] In execution of a decree 

Zil®‘^r°‘]?‘^¥“‘°Stobethe legal representa- 
tives of the deceased decree-holder the Court 
passed an order in the following terms That 
i.ie saie be adjourne^, the Collector be required 
to stride oft tne e-xeculion case if within the term 
lO De nxed by him none of the persons applying 
lOr executiTO filed a certificate to recover^thf 
"'as not a decree. 
1-hampa Lal v. Mahesh Sitla Baksh Singh. 

[VIII-82 

^ (7) . Order falling under s. 244, C, P. 

a . 244, Nos. (28), (29), (30), (3,), 
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{}) s. 2^^.--Legal representative Joint 
Hindu family.] An application was made 
under s 234 of the Civil Procedure Cod? lor 
execution ol a decree by attachment of certain 
moveable property in the hands of the ieuai 
representatives of the deceased judgment-debt- 
The representatives ob- 
jected that the property had always been their 
own, and had not come to them from the deceas- 
ed. There was no specific evidence on this 
point, and there was no evidence that the ob- 
jectors and deceased w^ere not members of a 
joint Hindu family. Held that the property 
must be persumed to have belonged to the de- 
^ member of a joint Hindu family, 
and the decree-holder was not bound to prove 
property had belonged 
objectors to show 
that they were no longer liable to execution bv 
reason of having duly administered the estate 
coflJ assets were no longer available for 
ptisfaction of the decree ; and that, this not 
having been shown, execution against the pro- 
perty had been rightly allowed. Durga Prasad 
AND another 27. ChOKHE LaL. 

' [VIII -49 

(2) . --Application for substitution — At- 

tachment—Sale.] In execution proceedings if 
riie decree-holder desires to proceed after the 
deathof the judgment-debtor against property 
which has not been attached during the life- 
time of the judgment-debtor his proper course 
IS that marked out by s. 234 of Act No. XIV of 
1882, but if the property has been attached du- 
ring the hfe-time of the judgment-debtor, it then 
comes into the hands of the law and the attach- 
ment does not abate on the death of judgment- 
debtor and for the purpose of proceeding 
against, and il necessary selling that property it 
is not necessary to implead any one as a legal 
^preseiitative. Abdul Rahman t/. Shankar 
DatDuBE. 


[XV-S5 

(3) j g 

where, ’aftei? the 
death of the judgment-debtor, the decree-holder 
seeks to bring to sa e property which was of the 

not at the time of his death under attachment 
at the suit of the decree-holder. It does not 
apply to cases where the judgment-debtor dies 
atto attachment but before sale. Sheo Prasad 

V. illRA JLAL. 

[X-I 03 

d/J 1 On f to aHly for substitution— 

On a bond dated in July 1873, A ob- 
tained a decree dated in December 1877, ^forc- 
ing a mortgage of two houses. On the nth 
February, 1S7S, A lookout execution and causS 
Th® a^ached on the 13th Februa^, 
1878. The case was struck off in September 
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1879, inaiataiiiing the attachment. On the 5th 
December, 1879, J> also obtained a decree oii «'i 
bond, dated the 3rd October, ^877, mortgagingthe 
same liouses. had obtained liis decree in the 
Munsifs Court and B in that ot the Subordinate 
Judge of Agra). B took out execution on and Feb- 
ruary 1880, had the houses attached on the 16th, 
February, 1880, and they were sold on the 29th 
March, 1880, and bought by B, After this A 
applied to execute his decree on 5th August, 
18S0, in the Munsifs Court by the sale of the 
houses which were accordingly sold on the iSth 
September, 18S0, and the sale confirmed on the 
19th November, 18S0. A was himself the pur- 
chaser A having been obstructed in obtaining 
possession has brought this suit. Defendant 
pleaded that the execution sale on wliich the 
plaintiff relies is void on the ground that the 
judgment-debtor had died before the sale took 
place though after the order for sale was made 
and no persons were brought on the record as 
his legal representatives. Held that the objec- 
tion has no force and the suit must be decreed. 
The Uncovenanted Service Bank v, Ajudhia 
Nath and onhers. 

[IV-67 

(5)_« -Questions to he decided by Comd 

execidhig decrcei] Jii the case of an application 
under s. 234 of C. P. C. to execute a decree 
against a person alleged to be a representative 
ol a deceased judgment-debtor it is for the Court 
which passed the decree to decide whether the 
person against whom execution is sought is or 
is not such representative, but it is for the 
Court executing the decree to decide to what 
extent such person is liable as such re])rcsenia- 
tive. Seth Shapukji Nana Bhaiz^. Shankar 
Dat Dube. 

LXV-74 

(<3.) s. %Z 9 ~Powcr of Court executing 
transmitted decree.] 

See s, 228, No, (i), 

(I.) s. Appeal,] An appeal lies from 

an order under s. 243 of the C. P. Code staying 
execution of a decree pending a suit between 
the decree-holder and the judgment-debtor. The 
words "such Court” in s. 243 do not limit the 
exercise of the powers conferred by that section 
to decrees passed by the C^)un in which the 
suit is pending ; but, with reference eo ss, 235 
id), 581, and 583 that Court is competent to stay 
execution of decrees transferred to it for execu- 
tion from either a Court of co-ordinate jurisdic- 
tion or a Court of appeal. Kassa Mal v, Gopi, 

[VIII-61 

(2.)-- of exeC7ilion,] There is no 

provision in the law which empowers the Court 
passing a decree to set aside the proceedings 
under^which the decree-holder h.as already been 
placed in possession in execution of his decree. 
The provisions of s. 243 of the Code of Civil 

4 ^ 
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Procedure have no reference to a case in whicli 
execution has already been cairicd out and the 
decree-holder placed in possession of the pro- 
perty decreed to him. Giiazideen v. Faqir 
Baksh. 

[IV-226 

3 . 244. 

(1) . Questions for Court executing 
decree. 

(2) . Questions arising between par- 
ties to the suit. 

(3) . Representative, 

(4) . Relating to execution, discharger 

&e. 

(1). Questions for Court executing 
decree. 

(I), s. 244 . — Qr/estdons that siioidd 
been raised m the suit.] Where a person on 
his own application was added as a parly res-.,, 
pondent to an appeal, and on the case in appeal 
being remanded under s. 562, Civil Ih'oceciiire 
Code, for re-trial 011 the merits, }>ractically took 
no steps whatever to defend the suit. Held 
that he could not afterwards plead, by way 
of objection to execution of the decree, matters 
which ought to have formed part of his defeiice 
to the suit had he chosen to defend il. Bam 
l\irpal V, Rap Ki/ari ( /. L. R., 6 All., 269) 
referred to. Kishan Saizai v, A lead ad Khan 

AND ANOTHER. 

i:xi-221 


The plaintiff in a suit to enforce a right of pre- 
emption obtained a decree to the effect men- 
tioned in s. 214, Civil Procedure Code, on pay- 
ment by him of the purcliase-money into Court. 
The defendants objected in the execution depart- 
ment to such payment on the ground that it 
had not been made within Lime. The Court 
which made the decree disallowed tlic objec- 
tion. The defendants appealed from the order 
disallowing the objeclion. They had previously 
appealed from llie decree. The aj)j)cllatc Court 
heard both appeals together and holding that 
the purchase-money had not been paid into Court 
within lime reversed the decree and allowed 
the o])jection. The plaintiff preferred a second 
appeal to the High Court from the a])peliatc 
Court's decree which was admitted. He also 
preferred an appeal from liie appellate order 
allowing the objection, but this appeal was re- 
jected as being beyond time, and such order be- 
came finab that, inasmuch as the ques- 

tion whether the plaintiir had paid the purc]ia,s<^-,^ 
money into Court within time was not oiTti ' 
relating to the execution of the decree withlii 
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the meaning of s. 244 of the Civil Procedure 
Code, b'jt vvas one which should be decided 
in the suit itself, and therefore the proceedings 
in the execution department touching that 
question were ill-founded, such order was not 
a bar to the hearing of the second appeal pre- 
ferred by the plaintiff. Muhammad Ali akd 
OTHERS V, DeBIDIN RaI. 

111-84 

(2), Questions arising between parties 
to the suit. 


CIVIL PBOOEDUBE CODE, s. 244- 

{ continued,) 

but had been expressly exempted from the 
operation of the decree, were not “parties to 
the suit’’ within the meaning of s. 244 of the 
Civil Procedure Code with regard to objections 
taken by them in respect of the attachment of 
their property by the decree-holder ; but that 
such ejections must be considered to be ob- 
jections under s. 278 of the Code. Jangi Nath 
V. Phundo (/. L, R., AIL, 74) referred to. 
Mukarrab Husain and another v. Hurmut- 
UN-NISSA. 


(3 ) , --Between co -defendants .] Held 

that s. 244, Civil Procedure Code, was not appli- 
cable to cases where the question was between 
two jud^gment-debtors inter se and not betu;een 
the parties arrayed against each other as decree- 
holders on the one part and judgment-debtors 
or their representatives on the other. Raynor 
V. The Mussoorie Bank, Limitted. 

[V-204 


Ham Gopal v. Khiaii Ram. 


[IV -159 

(4), The 

plaintiffs in a suit for money obtaind a decree 
against ail the defendants, except P and among 
them K, On appeal the Court of first appeal 
gave them a decree against P. In execution of 
this decree they attached and were paid, as 
belonging to P, certain money deposited in the 
Government Treasury in K's name. On appeal 
by P, the Court of second appeal reversed this 
decree, and restored the decree of the first Court 
dismissing the suit as regards P, P thereupon 
applied in execution of his decree for a refund 
of the money. The plaintiffs objected on the 
ground that the money belonged to K, Held 
that the Court executing P's decree was not 
competent to decide the question whether the 
money belonged to P or to K, such question not 
being one between P and them only, buc in- 
volving and raising a question of title between 
him and K as to their conflicting claims, inter 
se'' to the money, PusAi v, Mahadeo Prasad 

AND ANOTHER. 

[III-173 


244 

of the Code of Civil Procedure does not apply 
to a suit brought by one of two joint judgment- 
debtors who has been compelled to satisfy the 
decree in full against the other joint judgment- 
debtor for contribution. Ram Saran Pande v. 
Janki Pande, 

[XV-240 

p^f-soH originally party 

■tid exe?npted aftef'wardsi\ Held that persons 
who had originally been made parties to a suit, 


Masihullah -r/. Kifayati. 


[XIII -67 

(7.) Collector applying mider s. 

41 1, Civil Procedure Codei\ Held that a Collec- 
tor applying on behalf of Government under s, 
41 1, Civil Procedure Code, for recovery of court- 
fees by attachment of a sum of money payable 
under a decree to a plaintiff suing in forma 
pauperis might be deemed to have been a party 
to the suit in which the decree was passed within 
the meaning of s. 244 {c), Civil Procedure Code, 
and that an appeal would therefore lie from an 
order granting such application. Janki v. The 
Collector of Allahabad. 

[VI-300 

(8.) Surety undef s, 253, Civil Pro- 

cedure Code.] Held that a surety under s. 253, 
Civil Procedure Code, puts himself into the posi- 
tion of a defendant in the cause and is consi- 
dered for the purposes of the suit a party to it 
so that an appeal against him is maintainable 
though he was not made a defendant in the first 
Court. Bans Bahadur Singh v. Mugha Begam 
{LL.R.,2 All., 604) followed. M akh an Lal 
V , Muhammad Yahia. 

[viii-ia 


Baldeo Dube v, Muha 

^ [VI-S8 

(9). Surety under s, 336, Civil 

Procedtire Codei] One P iff became surety 
under s. 336 of the Code of Civil Procedure on 
behalf of one G R, a judgment-debtor, to the 
effect that G R would appear before the Court 
when called on and would within one month 
an application to be declared an insolvent, 
G R did so apply, but on the surety's asking the 
Court to declare him discharged of his liability 
the Court refused to do so. Held that the 
order refusing to discharge him w-as not ap- 
pealable, was therefore open to revision under 
^ 622 of the Code. Koylash Chandra Shaha v, 
Christophoridi (/. HR., 15 C., p, 171) referred, 
to. Banna Mal v. Jamna Das and others. 


[XIII-6S 
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Held that where a decree is passed nr^ainst a 
person in one capaciiy (partner in a firm) and 
he objects to an attachment under tlie decree 
in another (the house attached is his personal 
property) which is disallowed, no a]>peal lies 
from such order as the order would fall under 
s. 281 and not under s 244, Civil i-’rocedure Code. 
Abdul Rahman v. Muhamadyar, 

[II-l 

Nath Mal Das and others v, Tajammul 
Husain* 

LlV -218 

(11) , jj, 

a suit upon a hypothecation bond a third party 
was made, dclendant as she claimed the hy- 
pothecated property. The mortgagee obtained 
a decree lor recovery of the amount of the bond 
and lor enlorccmciit of the mortgage. In exe- 
cution ol the decree the debt not being satis- 
fied by sale of I he mortgaged property, the 
decree-holder caused certain other immoveable 
property in the posscssiem or the third party 
to be attached. She objected to the attach- 
ment on tlie ground that this property was her 
own, and was not liable to sale in (‘xcention of 
ijie decree. The objection was allowed, and 
the decree-holder tlien sued for a declaration 
tliat the properly belonged to tlie mortgagor 
judgmenl-dcbtur, and was liable to attachment 
and sale in execution of the decree. Held that 
as no claim in the former suit was made against 
the objector ]jersonally or in a representative 
character, but, as regards her, the only claim 
was virtually for a declaration that she was not 
entitled to ihc hypothecated prO])erty, the dec- 
ree alfecled her only so far as it negatived her 
zdleged interest in that^property. and, so far as 
it was souglit to be enforced against other 
property, she was a stranger to that suit, and 
ner objection must be taken to liave been deci- 
ded under ss. 27S and 2S0 of the Civil Procedure 
Code, and the present suit was rightly brouo-ht 
under s. 2S3 and was not barred by s. 244. 
Ka??icshivar Pershad v, R7171 Bahadur Sin Hi 
B. 12 Calc*. 45S) reterred to. Mnl77ia7ii7'l 
V. Ashfak Ahntad (/. L., A^, 9 All.^ 605) and I 
Hi7nba Hai'isJict v. S/taram Parajl (/. L. R* 

9 Bom., 45S) distinguished. Jangi Nath and 

OTHERS V. PlIUNDO AND ANOTHER. 

[VIII -275 

(12) ^ yad^^77!C7it-dcld07‘ sctiPiF 

7 ip juslcrli'i*] Where certain nroperty was a't- 
lached in execution of a decree passed upon a 
bond against the legal representatives of the 
obligor, and the judgment-debtors objected to 
the attachment on the ground that the property 
was not part of the obligor’s estate and liable to 
be taken in execution of the decree, but was 
property which they could claim in their own 
right. Held that the matter in dispute was one 
between the parties to the suit in which the 
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decree was passed, and relating to the execu- 
tion, discharge or satisfaction of the decree 
within the meaning ot s. 244 of the Civil Pro- 
cedure Code, and was therefore to be detei- 
mined in the execution department and not by 
regular suit. Chowdry Waked Aliv. Mnsa77i- 
7 Hat yu 7 nace (ii B. L. R., p. \ S/umkar 
Dlalw A 77 iir Haidar (/, L. R*, 2 Jill., 752) 
and A''ai/i Mal Das v. Ta\a 77 i 77 iul Hnsaiit (/. 
L* R., 7 AIL, p* 36) referred to. 

Pei' Mahmood, J That the turning point 
upon which the application of the rule contain- 
ed in s. 244 of the Civil Procedure Code barring 
adjudication in a regular suit depends, is whe- 
ther the judgment-debtor, in raising objection to 
execution ol decree against any property, pleads 
what may analogically be called a Jiisleiiii, or a 
right which although he represents it, bchJngslo 
a title totally separate from that which he person- 
ally holds in such projierty. Ka7iai Ball Khan 
v. Sashi B/inson B/szoas (/. L. R., 6 Calc., 777) 
dissented from. Ram Gulam and others 
Hazaro Koer and another. 

[V-132 

( 13 ) 1. A 

obtained a decree against B, 6', />, aneP A" in 
different sums to be paid by them severally 
(and not jointly). A in execution of her tlecrtfc 
attached a certain sum of money as the property 
of her jiulgmeiU-debturs. C claimed the whole 
of this money ns liisown while J) and li claim- 
ed three-loiulhs of this as tlicirs. They therel'ure 
applied (each separately) that a sum ecpiai to tlie 
aiuouut of the decree standing agahast them 
should only be atlacheil. Tlieir appiication was 
rejected oh the finding tliat their shares in the 
sum were equal C ai>pealed. Held that Ids 
claim was under s.278 and the order made upon 
it was an order under s. 2S3 and final as such 
from which no a])pea] lay. "Nasib-un-nissa and 

ANOTHER V* NXA2-UN-KiSSA AND OTHERS. 

[VI-39 

(3) Eepresentati'^e* 

(H) One D obtained a decree against ,S. 

Subsequently /> brought the present suit against 
G ( 5 ’J brother) for the sale of certain property 
in his {G's) possession alleged by the jilaintiff 
to be the property of his judgment-debtor S. 
Held that the the suit ’ vras not maintain- 
able, the proper course for tbo plaintiff being to 
proceed against the proper*, y ]>y way of exe- 
cution. Dammar Singk v. Gayadat and an- 
other. 

[VII-183 

(]5 ) Jnsferl/i*] The decree-holder 

under a decree for eniorcement of lieu against 
the zamiiidari rights and interest.^ of it, ap- 
plied for cxeeution by attachment and sale of 
cert:dn shares, one of which was recorded in^he. .. 
khewal in the name of K, and two others in the 
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name of B, his brother's widow. The shares 
having been attached, the judgment-debtor died, 
and/, his brother, and Z, his son, were substitu- 
ted as his representatives. In execution of the 
decree, only the share which had stood record- ; 
ed in the name of the deceased judgment- 
debtor, and which was in possession of/ and Z 
as his representatives, was sold ; and the 
decree-holder then applied for sale of the 
other shares which had been attached. To 
this Z objected under s, 2S1 of the C. P. C., 
claiming to be the owner of the shares in 
question. Before the hearing of her objection 
she died, and Z applied to have his name 
brought upon the record in her place for the 
purpose of supporting the objection. An order 
having been passed disallowing the objections 
which had been filed by Z, Z appealed to the 
High Court. A preliminary objection was taken 
on behalf of the decree-holder to the hearing of 
the appeal, on the ground that as the first Court’s 
order related to Z’s claim, as the heir of Z, to 
have the shares entered in her name released 
from attachment, it must be regarded as passed 
under s. 2S1, C. P. C., and as conclusive, sub- 
ject to Z’s bringing a suit to establish his 
right. On the other side, it was contended 
rihat, Z being the representative of the deceased 
judgment-debtor ZT, the first Court’s order must 
be regarded as passed under s. 2^ of the Code, 
and the appeal would therefore lie. Held that 
the preliminary objection must prevail, and the 
first Court’s order must he regarded as passed 
under s. 281 and not nnder s. 244 of the Code, 
inasmuch a‘s Z’s claim which was rejected by 
it was nc:thing more than to come m as Z’s 
representative for the purpose of supporting 
her objections ; and it was in right of a third 
person, whose interest he asserted to have 
passed to him, that he prayed admission to the 
proceedings, and this character was wholly dis- 
tinct from that he filed as the legal representa- 
tive of his deceased father. Because Z happen- 
ed, for the purpose of the execution proceedings, 
to be his father’s legal representative, and to be 
liable to satisfy the decree to the extent of any 
assets which might have come to his hands, it 
did not follow that any rights claimed by him 
through a third person must be dealt with, and 
could only be dealt with, between him and the 
decree-holder in the execution proceedings. 
Waked Ali v. Jumaee (iiZ. Z. R, i49);Z«7??. 
Gkuia?n V. Hamt^ Knar (/. Z. Z, 7 ^ 4 //., 547) ; 
Sit a Ramv. Bhagwan Das (/. Z. R.y All., 733! ; 
Shankar Dial v. A^mr Haidar (/. L. R, 2 All., 
752) ; Nath Mai I) as v. Tajam?n 7 il Husain (/, 
Z R., 7 All,, 36) and Kanai Lai Khan v. Sashi 
Bkuso?t Biswas (Z Z. Z., 6 Calc., 777) referred 
to. Bahori Lal V. Gauri Sahai. 

CVI-228 

( 16 ). 1 

The heirs of the deceased obligor of-a bond were 
^ued thereon, on the ground that they were in 
possession of the property of the deceased, and 
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a decree was made in this suit for the recovery 
of the amount claimed, “ from the property of 
the deceased.” In execution of this decree, the 
plaintiff caused certain property to be attached 
as belonging to the deceased. The defendants 
objected to the attachment, on the ground that 
the property belonged to them. The Court 
executing the decree, proceeded to investigate 
this objection, and finding that the property did 
not belong to the defendants, but to the de- 
ceased, disallowed it. Held, that the proceed- 
ings upon such objections were taken under 
s. 281 of the Civil Procedure Code, and the or- 
der disallowing it was therefore not appealable. 
Awadh Kuari Raktu Tiwari and others. 

[III.230 

Per contra, 

Seth Chand Mal and another v, Durga 
Dei and others, 

[X-137 

Sanwal Das v, Bismillah Begam. 

[XVII-liS 

Where a judgment-debtor dies after the pass- 
ing of the decree, and his legal representatives 
are brought on the record in execution proceed- 
ings to represent him in respect of the decree, 
questions which they raise as to property which 
they say does not belong to his assets in their 
hands, and as such capable of being taken in 
execution, are questions which under s. 244 {c) 
of the Code of Civil Procedure, must be de- 
termined in the execution department, and not 
by separate suit. There is no distinction in this 
respect between the positions of legal represen- 
tatives added to the ^^uit before, and those 
added after, the decree. Under the last para- 
graph of s. 234 the Court executing the decree 
may try and determine the question whether pro- 
perty in the legal representatives’ hands formed 
part of the deceased judgment-debtor’s estate, 
and find this fact for the purpose of bringing 
the property to sale in execution, and giving 
the auction purchaser a good title under the 
sale; and the Court’s order is subject to appeal 
under s. 244 but not to a separate suit under 
s. 283. Where the legal representative asserts 
that the property is his own, and has not come 
to him from the deceased judgment-debtor, he 
can not set up a pistertii, so as to come in 
under s. 278 and the following sections of Code. 
He can only do so where he opposes execution 
against any particular property on the ground 
that, although it is vested in him, it is vested 
! in him not beneficially by reason of his being 
the representative of the judgment-debtor, but 
as a trustee or executor of some one else. In 
that case either party may have the question 
of Justertii determined in a separate suit. So 
held by the Full Bench Tyrrell J. dissenting. 
Held by Tyrrell contra, that where'the legal 
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re})resenlativc of a deceased parly to the decree 
appears, not in his capacity of legal represen- 
tative contesting a question arising between 
the parties and relatively to the execution, dis- 
charge, or satisfaction of the decree, but in his 
personal character independent of the suit 
and decree, and prefers a claim under s. 27S on 
the ground that the decree has no operation 
against certain property attached, for reasons 
personal to the objector and antagonistic to 
ail the parties and their representatives as 
such, the objector is not debarred from bring- 
ing a separate suit by the mere accident that 
he is a legal representative in the execution 
proceedings. Observations by Straight, J., as 
to the necessity of conducting the proceed- 
ings in execution of decree with the same care, 
and, as far as practicable, in accordance wulh 
the same procedure as that adopted iti regular 
suits. Rojrup Si^igh v. Ramgolam Rai (R 
Z. A\ io C., p. i) approved. Adchil Ra/i??tanv. 
Muha?Hmadyar ( LL. R., 4 A/d.t 190) and A%vadh 
Kuari v. Raktu 'I'lwari (/. Z. A',, 6 All.^ 109 ) 
overruled. Rahori Lai v, Gauri Sahai (/. Z. 
A\, 8 AlLy 626) distinguished. Sicth Chamd 
Mal and another V, Durga Dex and others. 

[X-i37 

IsiiRi Dat V. Mahabir Prasad. 

[X-183 

(IS). Two heirs of 

a Muhammadan woman took possession oi\ her 
death of certain immoveable proj^erty left by 
her to the exclusion of the third heir, their 
sister. They mortgaged that property. The 
mortgagee bnjught a suit and obtained a decree 
for sale. After decree one of the mortgagors 
died and liis sister was brought upon the record 
as his representative and the property was sold, 
and subsequently the sister brought a suit 
against the auction purchaser for recovery of 
her share in the mortgaged properly. Held 
that s. 244 of the Code of "Civil Procedure did 
not apply and that the suit was maintainable. 
Deef holts v. Peter's (/. Z. R. 14 Calc,, 631) and 
Seth Chand Malv, Durga Dei (A L, R. 12 All., 
313) reterred to. Sanwal Das v. Bismillah 
Beg AM. 

[XV'II-llS 

( 19 ). ^ uct/o u purch aser. ] A 

purchaser at aiiction sale of the property of a 
judgment-debtor is not that judgment-debtor’s 
representative within the meaning of s. 244 of 
Code ot Civil Procedure. Goiir Sundar 
Lahiri v. Hem Ckunder Chowdhury (/. L, R , 
*6 C 35S) and Vzshva Nath Chardu Naik 
V. Suhraya Shivapa Shetti (/. Z. A., 15 Born., 
290) followed. Badri Prasad v. Sarju Pra- 
sad AND ANOTHER. 
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(20) . .3 A 

decree eniorcing a hist mortgage of certain 
property not being satisfied, the property was 
sold in execution of a decree of a later date 
enforcing a second mortgage of the property. 

Per. Stuart, C. J., that the decree enforcing 
the first mortgage could not be executed against 
the property, but the holder of such decree was 
bound to bring a fresh suit against the pur- 
chaser of the property to enforce his decree. 

Per. Straight, Brod hurst, and Tyrrell, 
JJ., that a fresh suit was the most convenient 
and expeditious remedy. 

Per. Oldfield, J., that, the purchaser not 
being the “representative” of the judgment- 
debtor, within the meaning of s. 244 (^r) ol Civil 
Procedure Code, the holder of such decree must 
bring a fresh suit to enforce it. Jagai Narain 
AND ANOTHER V. JaG KUP AND OTHERS. 

(21) . ■] One 

M sued 6* for possession of certain property. 
By the final decree in this suit the title of 6’' 
established in part of the properly claimed, name- 
ly maiizah X and M became entitled to pos- 
session of certain other property claimed by him. 
In execution of this decree against S, obtained 
possession of a onc-seventh share of a grove 
called K Now one B' who held a decree against 
M brought this one-seventh share in the grove 
to sale and bought it himself. Thereupon 5 
brought the present suit to set aside the sale 
on the ground that the grove was jp vuiuzah X. 
Both the lower Courts held that the grove be- 
longed to the plaintiff but the lower appelletc 
Court held that the suit was gov<Tned by 
s. 244 of the Code of Civil Procedure and 
therefore no separate suit would lie. Held tliat 
the lower Court was wrong and the suit must be 
tried on the merits. Shid Charan v. Fazl Ali^ 

[IV-59. 

( 22 ) . .3 The 

purchaser of property which is under attach- 
ment in execution of a decree is a representative 
of the judgment-debtor under that decree within 
the meaning of s. 244, Civil Procedure Code. 
A person to whom s. 242, Civil Procedure Code, 
applies can not avoid the application of that 
section by filing his objection to execution 
under s. 278, Civil Procedure Code. Shankar 
Dat Dube v. Harman &c\ (L L. A. 17 All. 
245) and Imdad Alt v. Jagan Lai (L Z. A. 
X 7 478} referred to. Lalji Mac 2.', Nand 

Kisiiore. 

rxvii-7a 

See. also Nos. (46)~(49). 

( 23 ) — Judgment- debtors transferee 

After the death of a childless Hindu widow, a 
lessee from her of property which had belonged 
to her husband obtained against her vcntlees of 
part of the same properly, a decree for damages 


[XIV -59 



C 6Si ) 


DIGEST OF CASES. 


C 684 ) 


CI¥IIi PEOCEDUBE COBS. s. 244- 

(contmued ) 

for wrongfully keeping him out of possession. 
The effect of the decision was to decree the 
claim against the estate of the widow, and to ex- 
empt from liability the judgment-debtors per- 
sonally and the property which they had pur- 
chased. In execution of the decree the said 
property was sold and was purchased by the 
decree-holder ; one of the judgment-debtors had 
died during the execution proceedings, and her 
son was duly impleaded as her representative, 
and he raised no objection to the attachment 
and sale. Subsequently this son sold his rights 
and interests in the property ; and his vendee 
sued the decree-holder to recover possession, on 
the ground that the decree being limited to the 
estate of the childless Hindu widow, the defen- 
dant as purchaser could not acquire by the sale 
any righ{;s superior to those of the widow ; that 
those rights had expired upon her death, and 
left nothing to be sold, and that on her death the 
property devolved upon the plaintiffs vendor 
and had thence passed to the plaintiffs. Held 
that the plaintiff’s vendor was a party to the 
suit within the meaning of s. 244 {c) of the Code 
of Civil Procedure, and that he not having 
objected to the sale in execution of the decree, 
neither he nor the plaintiff could go behind 
ttet sale or claim the property upon any title 
which he might have asserted in the execution 
proceedings: and that the suit was barred by 
s. 244. Ram Ghulam v. Hazam Knar (L L. 
i?., 7 AU.i 547 j followed. Behari Lai v. Gauri 
Sakai {!. L, R. 8 AIL, 626) distinguished. Mul» 
mantri v, Askfak Ahmad (/. L, R,, 9 AIL, 
605 j ; Rup Lall Bass v. Bakanimeah (L L, R., 
15 CaL, 437/ and Ravmim Menofi v. Kunju 
fvayar (I* L.R., 10 Mad., iiyj referred to. 
Raghubar Dial v. Hamid Jan and another, 

[X-13 

( 24 ) ; ]. A 

decree of the High Court, giving possession of 
certain shares in a bank to the plaintiff R, was 
reversed on appeal by the Pri^^y Council. The 
defendant then applied to the Court of first in- 
stance to order restitution of the shares, which 
had been realized by the plaintiff. Upon being 
ordered to produce the shares, R made an ap- 
plication to the Court, professedly under s. 244 
of the Civil procedure Code, in which he alleged 
that pending the ap.peal to the Privy Council, 
he had transferred the shares to G, his Counsel, 
in the case» wdio had failed to restore them, 
and he prayed, “ that the said person might be 
brought upon the record, and that execution for 
recovery of the said shares might be given 
against him. ” The Court passed an order 
upon this application, calling on Gto show 
cause why he should not be called upon to 
restore the shares made over to him by : 
R, and he thereupon filed an answer denying 
that he was the custodian of the shares, and 
alleging that he was their purchaser Ibr ‘value. 
The Coiurt passed an order directing that Gs 
name should be placed on the record, so that 
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the decree might be executed against him. Held 
that G could not be regarded as a representative 
of R within the meaning of that section ; that the 
application by R was meant to be and actually 
was one praying that, in respect of the share 
restitution of which was being enforced against 
him, the person to whom some interest in it, 
more or less, had come pending the suit, might, 
in addition to himself, in so far as such interest 
had passed from him, be brought under the 
operation of the execution proceedings; that this 
was an application under s. 372 of the Civil 
Procedure Code ; and the order passed on it, 
being appealable under s. 588, (21), was not 
open to revision by the High Court under s. 
622. Raynor v. The Mussoorie Bank, Limit- 
ed, 

[¥-204 

( 25 .) ] 

The purchaser by private sale of the rights of a 
judgment-debtor is a representative of such 
judgment-debtor within the meaning of s. 244 of 
the Code of Civil Procedure, Janki Prasad 
V. Ulfat AH {W. N. 1S94, p. 38) followed. Mo- 
han Lal V. JwALA Dei, 

[XI¥-145 

( 25 .) ] 

For the purposes of s. 244 of the Code of Civil 
Procedure the vendee by private sale of the 
rights of a mortgagor must be regarded as the 
representative of such mortgagor. Janki Pra- 
sad AND another V. UlFAT AlI. 

[XI¥-38 

Certain persons, claiming by right of inherit 
tance to C, sued B, Bl, A, K and others for 
possession of certain immoveable property 
and obtained a decree dated in August, 1876 
for possession of the same. In the course of 
the litigation which ended in that decree Z pur- 
chased certain immoveable property from B, N, 
A, and AT. Z was subsequently dispossessed of 
such property in execution of the decree of 
August, 1876. He thereupon sued holders of 
that decree for possession of the same, alleging 
that his vendors had inherited the same from 
that it was not affected by that decree, and 
that he had been improperly dispossessed of it 
in execution of that decree. Held by the Court 
that, the plaintiff not being the representative 
of any of the parties to the suit in which that 
decree was passed, in the sense of section 244 
of the C. P. Code, but being, if his allegations 
were true, a purchaser from certain of the 
judgment-debtors of property not affected by 
that decree, the Suit was not barred by the 
provisions of that setion. Perlad Singh v. 
Bmz Ram {L L. R., 2 AIL, 61) distinguished. 
Observations by Stuart C. J, on bis judgment in 
Agra Savings Bank v.^Sri Ram Millar {I L 
R. I AIL, 38) and on the judgment of the Full 
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Beach iu Per lab Smgh\^. Beni Ram (/. L, R., 

'> All. 6i) referring to that judgment. Zavki 
f AL Jawahir Singh and others. 

[11-188 

/2,q ) T?‘ansfe 7 'ec of decree- 

Jiold'eriX A person who, within the meaning 
of s 232 of the Code of Civil Procedure, is a 
transferee of a decree is a representative within 
the meaning of s. 244, qtia the decree, of the 
party to the suit under whom he immeaiateiy, 
or by, mere assignment in writing, or by opera- 
non of law, has derived title to the decree in 
the suit. It is the assignment in writing Irom 
the decree-holder, and not the recognition by 
a Court of him as a representative, which makes 
such transferee a representative of a party to the 
suit. A Court upon the application oi such a 
transferee for execution of a decree may wrongly 
decide that he is not a trauslerce within the 
meaning of s. 232, or that, although he is a 
transferee within the meaning of that seclK.n, 
he is not representative ol a parly to tne suit, 
or that by reason of limitation he is not cot il led 
to obtain execution of the decree, and ii the 
Court has so decided, it has determined a ques- 
tion or questions mentioned or relcrred to in 
s. 244 of Act No. XIV of 18S2, but not speciiied 
in s. 388 and an appeal lies under s. 540 ot that 
Act. Badri Narain z/. Jai Kisiien Das and 
OTHERS. 

[XIV-184 

( 29 .) — : — :•! 

transferee of a decree for costs, associating with 
him the transferor, made an ^application uiulor 
s 232 of the Civil Procedure Code, to be allowed 
to execute the decree. The ap]dication was 
opposed by judgmciit-debLor, and was rejected, 
and the Court referred the transferee to a regular 
suit. After taking various proceedings iueOeo 
tually, iusiitiited a suit for the rocovery ol the 
sum to which he w'as entitled as costs under 
the decree transferred to him. Held that the 
plaintiff, the holder of the decree by assignment, 
could only recover the amount under it by 
executing the decree, and not by a separate suit ; 
but that he was entitled to have^ a decree 
declaring that the assignment to him of the 
decree-holder's rights under the decree was 
valid, and gave him a right to execute it, and 
that the Court’s order under s. 232 which 
disallowed tlie execution was an improper one. 
a suit for this relief being maintainable, for, 
there would otherwise be no remedy ; and that, 
looking at the plaint and the issues on which 
the parties were divided, and the fact that tlic 
Court which refused the plaintiff’s application 
for cxecutioji, referred him to a regular suit, this 
relief might properly be given in the present 
suit. 

Mahmood, J., that the suit was maintain- 
able, inasmuch as the present plaintiff never 
having been accepted on the record as holder 
of the decree, the questions which were disposed 
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of by the Court executing the decree, as between 
the plaintiff and the judgment-debtor could not 
be regarded as (juesticiu.s within s. 244 ot tlie 
Civil Procedure Code. Ram.Bakhsh z/.’ Panna 
Lal and another. 

[V -72 

( 30 .) : .] On 

an application for substitution ol the name ot 
the assignee in place of that of the original 
decree-holder, the following order was made: — 
“That the obiections taken by the judgment- 
debtor be disallowed with costs and the name of 
the purchaser of the decree be substituted in 
place of the original decree-holder, and that the 
case be struck off the miscellaneous file and a 
report be called fur from the execution depart- 
menl." Held that the above order wa.s-’an order 
coming within the provisions of s. 244 of the 
Code of Civil Ihocedure, and not merely an 
order ]U'climinary to something to be done iu 
the execution department; and, being such, was 
appealable. Pesche z/. Aulad Fatima. 

[XI -87 

(3 1 )^ . “j W h ere 

a person alleging himself to be the transfer^je 
of a decree had made an application under 
s. 232 to be cnlcved on the record a.s such trans- 
feree and tiiat a])plicaiion liad been reject I'd, 
but it did not a[)pcar, that (lie apj)ru'atiou was 
rejected under such cin'uinstaiu'es a.s would 
debar the ai)pUcaiil from making a frt'sh ai>pli- 
cation to tiie same eflecl ; it was held that 
the apjilicant wa.s not deliarred fn^ni ])ringlng 
suit t<» have his right as Iransfcn'e of the ch‘crre 
declared. Imdao ilaSAiN and another z/. 
Lalta Prasad. 

fXVI -201 

(3C). Official assigHce. ] 

Held that an ofiicial assignee "appointed under 
statute ir and 12, Vic.'c,Q.\. s. 7, could not 
be held to be a legal rcpreseiitati\’c ol the judg- 
ment-debt{>rs within the meaning of s, 244, Civil 
Procedure Code, and an application by him for 
the release 01 the property Irom attachment and 
that the property be made over to him could 
not be regarded as an afipiication relating to the 
execution, discharge or satisfaction of the dec- 
ree. XvASHi Prasad and [another z/. Miller. 

[v-iee 

( 33 ). Pershn 'icnmgly implead- 
ed One B D was made a party "to a 11 

apifficatiou for execution of a decree as one of 
the representatives of a deceased judgment- 
debtor. It had been decided in a previous suit 
that B D was not related to the jiidgmcnl- 
debtor iu such a manner that he could become 
his legal representative, and in this proceeding 
also he objected Unit he was not such represen- 
tative and his objection was allowed a«d the 
order allowing it remained uiiappealcd and 
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became final. The Court, however, while allow- 
ing the objection, didnot give the objector his 
costs. Held that the objector did not by being 
improperly brought into the execution proceed- 
ings lose his right of appeal, and further that he 
could under the circumstances appeal on the 
question of costs alone. Bishan Dyal v. The 
Bank: of Upper India, Limited. 

[XI -84 

^34) ^Person not treated 

The defendants, along with one N and C had 
brought a suit against one A in the Civil Court 
at Peshawar in the Panjab and obtained a decree 
on the 23rd July, 1878, for Rs. 30,545-12-0. In 
1S81 application for transfer of the decree to the 
Court at Moradabad for execution was made, 
and it was granted, but no steps were taken 
thereupon. On the 12th June, 1883,^ died. 
On the 30th April, 1884, the defendants again 
applied to the Court at Peshaivar treating their 
judgment-debtor as being then alive for a fresh 
certificate to execute their decree in the Morada- 
bad district, and obtained it. On the 20th Au- 
gust, 1885, they made an application to the Dis- 
trict Judge of Moradabad for execution of their 
decree, and in it, it was stated that the application 
was for execution against Ajudhia Prasad and 
after his death against Angan Lai, the own bro- 
ther, and Durga Knar, widow, and Luchman 
Prasad and other sons of Ajudhia Prasad, resi- 
dents of Kundarkhi and the said Aiigan Lai at 
present residing at Umbalia and employed in 
the Commissariat Transport Department, judg- 
ment-debtors. It was further stated that “ the 
judgment-debtor was dead, and his heirs are 
living and in possession of his estate, and Angan 
Lai himself has realised Rs. 9,637-4-9 due to the 
deceased judgment-debtor from the Commis- 
sariat Department of Calcutta and appropriated 
the same ; therefore to that extent the person of 
the said Angan Lai was liable, Notification 
of this application was issued to Angan Lai as 
also to the other persons named therein. Angan 
La! objected to the application as against him 
stating that, although he was the brother of A, 
deceased, yet he always lived separate and car- 
ried on business separately, that there was no 
connection or partnership between him and the 
deceased judgment-debtor and that he had no 
property of the deceased in his possession. 
Further, that as A left issue it was wrong to 
call him as heir to A, and take out execution 
process against him. In reply to these objec- 
tions the judgment-creditors (defendants) did not 
contend that Angan La! was the legal represen- 
tative of the deceased judgment-debtor, but 
treated him as a person in possession of a sum of 
money belonging to the deceased, and therefore 
liable to the extent of the sum so received by 
him. The Subordinate Judge holding that 
Angan Lai was the brother of the deceased, and 
had realised the amount from the Cotsmissariat 
Office, #.vhich he failed to prove that he paid to 
the deceased, ordered execution to proceed 
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against him. Angan Lai then instituted this 
suit to set aside the order of the Subordinate 
Judge. It was contended first, that the suit was 
in effect a suit under s. 283 of the Code of Civil 
Procedure and therefore barred as not having 
been brought within a year from the order ol 
the Subordinate Judge, and secondly, that the 
proceedings of the Subordinate Judge were 
held under s. 244 of the Code and therefore no 
separate suit would lie. Held, that the first 
contention must fail inasmuch as an essential 
TOndition precedent to a suit under s. 283 of the 
Code IS the making of an attachment of some 
property; of objection being taken to such 
attachment ; of investigation being made into 
such objection, and lastly of its being allowed 
or disallowed and these do not exist in this case. 
The second contention also must fail as the 
Subordinate Judge never treated the procee- 
dings in execution against Angan Lai upon the 
footing that he was the legal representative of 
the deceased judgment-debtor. Mirza Mako- 
^^^d Aga Alt Khan Bahadur v. Balmu-- 
kund (L. B., 3 / A,, 241 j; Sayld Nadir 
H OSS am v. Btpen Chund Bassarat f 3 C Z R. 
437J were referred to. Angan Lal v. Gudar 
Mae and another. 


[VIII-189 


(3o.) Person alleged but not 

orottght on the record.] A certain judgment- 
debtor having died application was made by the 
decree-holders to execute the decree against his 
widow, not as his legal representtive, but as 
his wife and heir.” Notice was issued on this 
application to the widow to show cause why 
execution should not be had against her, but 
nothing further appears to have been done at 
that time to bring the widow on to the record 
as legal representative of the deceased judjment- 
debtor. Subsequently another application was 
made by the decree-holders alleging that the 
widow had misappropriated certain moveable 
property of the deceased judgment-debtor and 
notice having been served on her she appeared 
and inter alia disputed the Court’s jurisdiction 
over her under s. 244 of the Code of Civil Proce- 
dure. Orders were passed on this last men- 
tioned application but it does not appear that 
any issue was then raised as to the widow 
being either the legal representative of her 
deceased husband in the sense of s. 234 of the 
Code of Civil Procedure or his representative in 
the sense of s, 244. Held in appeal from the 
order of the Court on the widow’s objection to 
the second of the above mentioned applications, 
that on the facts as stated above the widow had 
never been brought on the record as the repre- 
sentative of the deceased judgment-debtor and 
therefore no appeal could lie from that order bv 
virtue of s. 244, Civil Procedure Code. Viea- 
YATI Begam and others V. Intizar Begam. 

[XIII-106 
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(4)- ^‘Eelating to execution; discharge, 
&o.’’ 

(36.) Order execuUan?{ The 

provisions of s. 344 of the Code of Civil Pro* 
cedure govern equally the procedure of the 
Court which passed the decree when executing 
such decree and the Court to which the decree 
is sent for execution. Cooke v. Hiseeba Beebee 
{N. W, P. H. C. Rep*, 1874,/. 181) referred to. 
All orders, staying execution of decrees whe- 
ther passed by the Court which passed the 
decree, ir by the Court to which it is sent 
for execution, are “questions arising be- 
tween the parties to the suit in which the 
decree was passed, and relating to the execu- 
tion'’ thereof within the meaning of s. 244 (£•) 
of the Code of Civil Procedure, "and, as such, 
appealable, irrespective of the provisions of 
s. 588. Kris to Mohiny Dassee v. Banta Churn 
Nag Chowdry (/. L. R., 7 Calci) 733» ?tnd 
Lnehmeepui Singh v. Sita Nath Doss (/,Z. R.,S 
Caic,f 477) followed. The widest meaning should 
be attached to clause (<r) of s. 244 of the 
Code of Civil Procedure so as to enable the 
Court of first instance and the Court of appeal 
to adjudicate upon all kinds of questions 
arising between the parties to a decree and re- 
lating to its execution. Ghazideen 7/. Fakir 
Bakhsh. 

[IV-226 

(37,) Mesne profits not award- 

ed by decreet] The plaintiff in a suit for 
possession of immoveable property obtained a 
decree for possession thereof, and in execution 
of the decree obtained possession of the proper- 
ty. This decree was subsequently reversed on 
appeal by the defendant. The decree of the 
appellate Court was silent in respect of the 
mesne profits which the plaintiff had received 
while in possession. The defendant instituted 
a suit to recover those profits. Pleld Per 
Petheram, C.Jm and Oldfield, Brodurst, 
and Duthoit, J J. — That the suit was not 
barred by s. 244 of the Code of Civil Procedure, 
the question raised by such suit, although it 
might have arisen out of the decree of the 
appellate Court, not “relating to the execution, 
discharge or satisfaction of the decree,” within 
the meaning of that section, (because, at that 
time, no such question had arisen or was in exis- 
tence) and therefore not one in respect of which 
a separate suit is barred by that section. Parfab 
Singh V. Beni Ram {L L. R., 2 AIL, 61) dis- 
tinguished by Oldfield J. 

P^^Mahmood, j., that the suit was not barred 
by section 244, the mesne profits sought to be 
recovered not having been realised in execution 
of the decree reversed on appeal. 

Per Duthoit J., The words in clause ic) of 
s 244 “any other question arising etc.,” should 
be read as “any other questions directly arising;” 
otherwise the most remote enquiries would be 
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possible in the execution department. Ram 
GULAM V. DWARKA RaI and OTI-OiRS. 

[IV-319 


(38) Decree to be exe- 

cuted*] The decree of a Court of first instance 
having on appeal been affirmed by the High 
Court, the first Court altered the decree which 
had been affirmed, intending to bring it into 
accordance with the judgment of the Higi^ 
Court. After the decree had been altered, ap- 
plication was made to execute it as altered, 
but this was opposed by the judgment debt- 
or on the ground that that was not the decree 
which could be executed. If etd by the Full 
Bench that the objection must prevail, on the 
grounds that the decree sought to be executed 
was not that of the appellate Court, and that 
the decree had been altered by the first Court, 
which had no power to alter!-. Ahdnl Hay at 
K/tanv, ChuniaKuar {f.L. Is., SAtt. 377) refer- 
red to. Heldhy the Division Bench that the order 
of the first Court disallowing the objection and 
directing that execution of the decree as al- 
tered should proceed, could not be regarded 
as passed under s. 206 of the Civil Procedure 
Code, but was an order passed in execution » 
of decree and as such was appealable. Mu- 
hammad SuLAiMAN Khan and others t/. 
Fatima. 


[IX-107 


(SO) Payment of pre-emp- 

tion-money], The plaintiff in a suit to enforce 
a right of pre-em})tion obtaiiiotl a clecice to the 
effect mentioned in s. 214, (!ivil iTocedure 
Code, on payment by him of the purchase- 
money into Court. The defendant objected in 
the execution department to such payment on 
the ground that it had not been made within 
time. Held that the question was not one rela- 
ting to the execution of the decree ^vithi^ the 
meaning of s. 244, Civil Procedure Code, but 
was one which should be decided in the suit 
itself and therefore the proceedings in the 
execution department touching that question 
were ill-founded. Muhammad Ali and others 
V, Debi Din Rai. 

[11-94 


( 40 ) * (Question I'dathtg to 

legality of purchase by judgment-debtor,'] Ileld 
that disputes as to the ‘legality of the purchase 
by judgment-debtors of llie Rights of some of 
the decree-holders in the property^ to which 
the decree relates and the extent of the share 
acquired under the purchase are que.sticuis 
falling within the purview of section 244, clause 
(<r), and must be determined by order of the f?oiirt 
executing the decree. Benarsi Das v. Malta- 
ra?ii Kttar {L L. R* 5 27) ; Wise v. Abdttl 

Ati {7 IV, R, 136) ; and Pagosev. FtPcnrooddecft 
Mahomed AVisan (25 IV, ‘ R. 343) referred to. 
Kudhai 7/. Sheo Dayal and others, • 

[VIIL23i 


45 
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( 41 ) ^AppikaiioH to certify payment i\ 

Ses s. 258. 

# 42 )— - Assignment of decree 

to fudgment*debtori] M, who held a decree 
asainst S for possession of certain immoveable 
property and costs, assigned such decree tOvS by 
way of sale, agreeing to deliver the same to him 
on payment of the balance of the purchase 
money. He subsequently applied for execution 
of the decree against 5, claiming the costs which 
it awarded, o thereupon paid the amount of 
such costs into Court, and, having obtained 
stay of execution, sued M for such decree, 
claiming by virtue of such assignment. The 
lower Court held that the suit was barred 
by the provisions of s. 244 of Act X of i 877 » 
and also treating such assignment as an uncer- 
tified adjustment of such decree, that it was bar- 
red by the terms of the last paragraph of s. 
258 of that Act. Meld that the suit was not 
barred by anything in either of those sections. 
The words “ any Court ” in the last paragraph 
ofs. 258 referred to proceedings in execution 
and to the Court or Courts executing a decree. 
SiTA Ram and another v. Mahpal and 
-another. 


(43), Suit to set aside sale-— Adjust- 

ment of decree— CertificaUoni\ ^ Held that no 
separate suit would lie to set aside a sale held 
in execution of a decree on the ground that the 
decree had been adjusted out of Court when in 
fact no such adjustment of the decee had been 
certified in the manner provided by s. 258, Civil 
Procedure Code. Shadi v. Ganga Sahai (/. L. 
i?., 3 AIL, 53S) and Kalyan Singh v. Kampta 
Prasad {L L. R„ 13 AIL, ZZ9\ distinguished. 
Ishan CImnder Bandopadhy a v. hidro Naratn 
Gossami{L L. R., 9 Calc., ySS) and Pat Dasi 
V. Sharup Chand Mala (Z, L. R,, 14 Calc., 376) 
not followed. Prosunno Ku7nar Sanyal v. 
Kali Das Sanyal (/. L. R., 19 Calc., 683) ^Asi- 
Sian V. Matuk Lai Sahu (/. A. R., 21 Calc., 437) 
Bairagnlun. Bapamia {L L. R., 15 Mad., 
302) referred to. Jaikaran Bharti v, Raghu- 
NATH Singh, 

lX¥III-37 

^44). Application to certify^ pay- 

ment imders. 2';S. Civil Procedure Code.] A 
judgment-debtor applied to the Court executing 
the decree to calf upon the decree-holder to 
certify the receipt of payment in part of the 
decretal amount under s. 258 of the Civil Pro- 
cedure Code. The Court dismissed the appli- 
cation on the ground that it was beyond time. 
The judgment-debtor brought a suit for cancel- 
lation of this order, for disallowance of the 
decree-holder’s objection, and for a declaration 
that the alleged payment had been made and 
that the application for a certificate had been 
presented within time. Held that the question 
involved being one relating to the execution, 
satisfaction or discharge of the decree, within 
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the meaning of s. 244 of the Code, could not be 
made the subject of a separate suit,, and that 
the suit must therefore be dismissed, notwith- 
standing that the defendant’s plea to this effect 
was made for the first time at the stage of 
second appeal; but that, in consequence of the 
defendant's delay in taking the plea, each party 
must pay his own costs. Tulsha v, Badri 
Das. 

[IX -95 

(45 ) Proceeding after execution)] S, 

244 of the Code of Civil Procedure applies as 
well to a dispute arising between the parties 
contemplated by that section in relation to 
the execution of a decree after it has been exe- 
cuted as it would to a dispute between such 
parties relating to the execution of a decree 
before it had been executed. Haji Ahmed 
V. Purmanand Ntirsey (/. L* Z?., 15 Bom., 

216) referred to. Imdad Ali v. Jagan Lal 
AND ANOTHER. 

[XV-109 

(45)^ -Proceedmgs after sale,] An 

objection by a judgment-debtor to a sale in exe- 
cution of a decree on the ground that the pro- 
perty which was the subject of sale was not 
legally saleable, is not a matter which can be 
entertained by the Court under s. 

Civil Procedure Code, so as to afford a ground 
for setting aside the sale on account of material 
irregularity in publishing or conducting it. Ram 
Gopal V. Khiali Ram (/. L, R., 6 AIL 448) and 
Janki Singh v. Ablakh Singh (/. L, R,, 6 AIL, 
393) distinguished. 

Per Mahmood J.— The scope of s. 244 of the 
Civil Procedure Code is limited to matters con- 
nected with the executifin of the decree between 
the decree- holder and the judgment-debtor 
and covers ail the questions which may arise 
between the decree-holder and the judgment- 
debtor relating to the execution etc., of the dec- 
ree. Questions that may arise after the sale are 
not, strictly speaking, questions relating to the 
execution, discharge, or satisfaction of the decree 
within the meaning of clause (3), s. 244; but, as 
soon as there has been a sale, the execution 
of the decree so far as the decree-holder is 
concerned, is over and the question whether 
the purchaser has purchased any thing by the 
sale is not a question as to the execution of the 
decree-holder’s decree , 

Kim per Mahmood, J., the expression ** con- 
ducting the sale ” as used in s. 31 1 of the Civil 
Procedure Code does not include any proceed- 
ings unconnected with the actual carrying out 
of the sale, but refers to the action of the officer 
who makes the sale, and not to anything done 
antecedent to the order of sale. Olpkerts v. 
Mahabir Pershad (Z. R., 10 /. A,, 25) referred 
to. Ram Chhaibar Misr v, Bechu Bhagat 
and another. 


[¥-190 
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( 47 ) ]. A 

obtained a decree agaiut B on a liypothecatioii 
bond and sought to attach the property but 
his application was struck off for defauit. B 
sold the property to C under a registered sale- 
deed. When A again applied for execution 
of his decree C petitioned for leave to deposit 
the judgment-debt together with costs under 
s. 291, C. P. C, The application of C was refused 
and the sale of the property was proceeded 
with, the decree-holder purchasing it himself. 
This suit has been brought by C to set aside 
the sale. Held that the decree-holder was en- 
titled to his debt and nothing more, the sale 
must therefore be set aside. Held further 
that the suit was not barred by s. 244, C. P. 
C. Bihari Lal and others V, Ganpat Rai 

AND ANOTHER. 

[VII-288 

(48) Certain 

holders of a decree for sale upon a mortgage 
having brought the property ordered to be sold 
to sale purchased it themselves. Having taken 
out the certiEcate of sale they applied to be put 
in possession of the property purchased by them 
and obtained an order for possession. On ap- 
peal by the judgment-debtors against this order 
It was held that no appeal lay, the order object- 
ed to being one under s. 319 and not under s. 244 
of the Code of Civil Procedure. Sabhajlt v. 
Sri Lal^ (/. L, B,, 17. All, 222) referred to. 
Ghulam Shabbir V. Dwarka Prasad and 

OTHERS 

[XV-149 

that' a suit by a quondam judgment-debtor 
against the purchaser of his occupancy-tenure 
who was also his decreS-holder, to set aside the 
sale is barred by the rule contained in s. 244 
(e), C. P.C. Narain v. Puran {W. JV, 18S3, 
p. 21S) overruled. Basti Ram v. Fattu. 

[VI-87 

Janki Singh v. Ablakh Singh and another. 

[IV-185 

Ramgopal V. Khiali Ram. 

[IV-159 

( 60 )-^ 

also Nos. (19)— -(22). 

(51). — ^ Restitutionl] Held 

that a suit for the recovery of money (Rs. 92), 
on the ground that the same had been rea- 
lized by the defendant by taking out execu- 
tion of a decree held by the defendant against 
the plaintiff, but which decree had been satis- 
fied, though the Court executing the decree did 
not recognize such payment, as the payment had 
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not been certified, was not barred by s. 244, C,^ 
P. C. hi re PETITION of Jhanda and anoiher, 

LI'26 

( 52 ). .] This 

was a suit to recover certain money which had 
been deposited in Court to the credit of the 
plaintiff, but which money the defendants had 
got attached and paid to them in the execution 
of a decree which the defendants held against 
the present plaintiffs. The plaintiff alleged that 
he had been specially exempted from the opera- 
tion of the decree held by the defendants. Held 
that the suit was a suit brought by a judgment- 
debtor to recover mone3( alleged to have been 
wrongly realized from him by execution of a 
decree in a suit to which he was a party and 
was therefore not maintainable under Si. 244 of 
Act X of 1877. Partab Singh V , Bcnl Ra 7 n (/, 
L, R,^ 2 AlLy 61). Ramapat Misr v, Kalarath 
Panday and others. {Obsolete), 

LI-79 

( 53 ). .] A 

sought to execute a decree by attachment of 
certain property. B objected under s. 2S0, Civil 
Procedure Code. His objection was alluwetj,, 
and Rs. 20-4 were awarded to him as costs* 
This order was set aside in a regular suit by Ai 
but no relief was sought or given in respect of 
I the Rs. 20-4. A then applied to the Court which 
; had made the order to order a refund of the 
cost. Held that the Court had no jurisdiction 
and therefore it could not make the order. Held 
further that the order disallowing tbe applica- 
tion, was not appealable, as it was not one 
made under s. 244, Civil Procedure Code. Ra- 
GHUNATH Das V, Badri Prasad and others. 

LIII-177 

( 54 ) 1 

a suit for redemption of a mortgage a decree 
was passed for possession by redemption on the 
plaintiff paying the sura of Rs. 43,625-7-0 the 
amount of the mortgage-debt. Prior to the in- 
stitution of the suit, the defendant had taken 
proceedings in the Judge’s Court to foreclose 
the mortgage and the plaintiff paid the above- 
mentioned sum into that Court for the defen- 
dant, who took it. The plaintiff appealed to the 
High Court from the decree directing him to pay 
Rs. 43,625-7-0 as the mortgage-debt and obtain- 
ed a decree by which the decree of the first 
Court was modified and the ^imount payable on 
redemption was reduced to Rs. 22,155. The 
plaintiff then took out execution of the dc^cree 
to recover from the defendant, the difference 
between the two sums with interest. Held that 
the effect of the appellate Court’s decree was to 
direct restitution of any sum paid under the first 
Court’s decree which was disallowed by the 
appellate C^>urt’s decree, and that the cpicstion 
was clearly one for determination by the Court 
executing the decree, and not by separate *suit 
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being expressly provided for by s. 5S3 of the 
Civil Procedure Code. Held also that the dec- 
ree-holder was entitled to restitution of the 
amount with interest. Roger v. The Comptoir 
d'Escompte de Pa?'is (L* R., 3 P. C., 465) 
referred to. Ram Gulam v . Dwarka Rai (Z. 
P., 3 P. C, 170J distinguished by Mahmood, J. 
Jaswant Singh and others v. Dip Singh 

AND OTHERS* 

[V-67 

( 56 .) . ]A 

suit for pre-emption was decreed condition- 
ally on the plaintih paying Rs. 1 , 595 . He paid 
the amount, and it was certified under s. 258 of 
the Civil Procedure Code. Subsequently the 
decree was modified on ajypeal by increasing the 
amount which the plaintiff was required to pay 
as the ‘condition of pre-emption. He failed to 
pay the additional amount, and the suit conse- 
quently stood dismissed. His assignee brought 
a suit to recover the Rs. 1,595 paid by him 
under the original decree. Held that the suit 
was barred by s. 244 of the Civil Procedure 
Code. ISHUR Das and another v* Koji 
Ram. 

[VIII-57 

^ 55 ) I, 

obtained a decree which enabled him to execute 
a prior decree No. 108 held by his judgment- 
debtor. He obtained an order for execution of 
decree No. 108, and attached a subsequent de- 
cree No. 52, which had been obtained by the 
former holders of decree No. 108, for the balance 
remaining^due on that decree. Under the order 
for execution, he realized certain moneys. Sub- 
sequently the decree No. 52 was reversed on 
appeal, and the judgment-debtors under that 
decree (who were not parties to decree No. 108) 
applied for restitution of the moneys realized, 
on the ground that the moneys had been re- 
alized in pursuance of an order which was 
for execution of the decree No. 52. It was 
also alleged that decree No. 108 was time-bar- 
red when the order for execution was made. 
Held that it was immaterial whether the decree 
No. 108 was time -barred or not, as the order 
for execution was a subsisting order, which had 
never been appealed against, and which, owing 
to lapse of time, could not now be appealed 
against. Held also that it was immaterial 
whether the order for execution was for decree 
No. 53 as well as for decree No. 108 or not, 
as B could defend himself against the appli- 
cation under the -Order in respect of decree 
No. loS under which the moneys were realized 
and to which the ^plicants were not parties, 
that s. 583 of the Civil Procedure Code could 
not apply to that decree or to anything 
which took place in respect of it, as it had 
never been appealed, and that as the order for 
its execution entitling D to execute decree No. 
loS had become final, the present application 
conM not be treated as one under s. 244 of the 
Code by which the applicants were entitled to 
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question that order. Shib Lal and another 
•b. Peare Lal and others. 

[IX-16S 

^57^ *^Re$UtuUo7il\ 

See s. 583 . 

(58). Order under 

s* 87 of Act IV of 1882.] The order mentioned 
in s. 87 of the Transfer of Property Act (IV of 
1882) is an order in execution of the substantive 
foreclosure decree, and is appealable under 
s. 244 of the Civil Procedure Code, upon the 
stamp payable in respect of such orders. So 
held hy the Full Bench, Edge, C.J., doubting. 
Kidar Nath 7 /. Lalji Sahai and another. 

[IX-19S 

(50). — .] An 

order under s. 87 of Act IV of 1882 extending 
the time for payment of the mortgage money 
by a mortgagor is a decree within the meaning 
of ss. 2 and 244 of the Code of Civil Procedure, 
1882; and therefore no application will lie under 
s. 622 of that Code for revision of such order. 
Rahima V* Nepal Rai. 

[XIL99 

(80). Ministerial 

orderI\ M obtained a mortgage decree for the 
sale of an eight-annas share belonging to S' K 
and one another. Before the sale in execution of 
the decree, SK applied to the Subordinate Judge 
that Af sought to put up for sale an eight-annas 
share which was exempted from sale, she having 
paid the amount due from her before the decree 
was passed. The Court passed the following 
order;— It is ordered that the objection be dis- 
allowed and that a copy of this rubkar be sent 
to the sale officer inordeythat it may be notified 
at the time of the sale that the eight-annas 
exempted share is not being sold. SK appealed 
to the High Court. Held t\\ 2 it the order was 
a purely ministerial one which did not fall within 
the scope of s. 244 and consequently no appeal 
lay. Sitla Koer v. Markande. 

LVII-1B4 

(61K .] The 

appellant obtained a foreclosure decree which 
was prepared in accordance with s. 86 of the 
Transfer of Property Act. The date on which the 
money was to be deposited by the mortgagor 
(judgn*ent-debtor) was a close holiday. He there- 
fore applied to be allowed to deposit the money 
on the next day. That application was granted, 

^ and this is an appeal from that order. Held 
that it was purely a ministerial order not falling 
within the purview of s. 2^ or s. 588 and as such 
can not be made the subject-matter of appeal. 
Hulas Rai and another v, Pirthi Singh, 

[VII-100' 

( 52 ) Interlocutory 

order.} in the execution of a decree by persons 
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laiming to be the legal representatives of the 
deceased decree-holder, the Court passed an 
order in the following terms : — “ That the sale 
be adjoLiraed, the Collector be required to strike 
off tiie execution case, if within the term to be 
fixed by him, none of the persons applying for 
execution file a certificate to recover the debt.” 
JJeld that the order was not a “decree” within 
the meaning of s. 2 of the Civil Procedure Code, 
or appealable under s. 244 or otherwise. Cham- 
pa Lal V. Mahesh Sitla Bakhsh Singh. 

[Vm-82 

Decree for main- 
tenance ^ Declaratory decreei\ Where a decree 
in a suit for maintenance gave the plaintiffs a 
right to recover maintenance for the year pre- 
vious to the suit and also declared their right to 
maintenance in future, but omitted to specify 
any precise date on which such maintenance 
should become payable. Held that such decree 
was one which could be enforced from time to 
time by suit. Vis /mu Shambliog v. M(mja??zma 
(/. L, A\, 9 Bom. 108) t^proved. As/mtos/i 
Bannerjee v. Lukliimonl Debya (/. L. A., 19 
Calc. 139) distinguished. Ram Dial v. Indar 

IvUAR AND ANOTHER. 

[XIV -17 

< 04 .) .] MH 

and others obtained a decree in 1882, in accor- 
dance with an award directing “ that MS, defen- 
dant, and after her, her representatives, should 
pay without any objection, from the beginning of 
1289 Fasli, Rs. 150 annually to MH and others.” 
Subsequently MH and others applied for 
execution of this decree seeking to recover the 
arrears of the annuity for 1291 and 1292 Fasli. 
MS objected that these arrears were not reco- 
verable in execution of the decree but a fresh suit 
should be brought. T 4 ie objection being allowed 
by the Court executing the decree, MH and 
others' brought the present suit for the arrears 
in question and interest. The suit has now 
been resisted on the ground that the suit was 
barred by s. 244, Civil Procedure Code. Held 
that the decree of 1882 was not a mere declara*- 
tory decree and the plaintiff’s only remedy w^as 
by way of execution and not by separate suit. 
Mansa Debt v. Jiwan Lal {IV. A/ i8S6, f. 248) 
followed. Though the plea comes with the 
worst possible grace from the mouth of the 
defendant, the Court was bound to give effect 
lo it as it affected jurisdiction. The Court how- 
ever intended that' the Subordinate Judge who 
refused execution will, when moved by way 
of review, reconsider his order and will relieve 
the present plaintiffs from the difficulties into 
which they have been led by the defendant. 
Sughra V, Muhammad Husain and others. 

[VIII -230 

(66.) — — Held 

that a decree for maintenance by payment of 
a fixed x2itQ per mensem, stands exactly on the 
same footing as a decree ordering payment by 
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instalments, and the sum so fixed can be ob- 
tained by the decree-holder in execution there- 
of and the decree-holder is not obliged to bring 
sepai'ate suits for those sums. Marsa Debi v. 
liWAN Lal and others. 

[VI -248 

(5(5 ) Order rejecting appli- 

cation under s. 643, Civil Procedure Code,] The 
appellant who held a decree against the res- 
pondent, S P, preferred an application to the 
Court executing the decree, in which he accused 
the respondent and his servant of fraudulently 
removing certain property in order to prevent 
it from being taken in the execution of the 
decree, an offence punishable under s. 206 of 
the Indian Penal Code ; and he prayed the Court 
to send the case, under s. 643 of Act X ^of 1877, 
to the Magistrate. The Court rejected the 
application. Held that the order rejecting the 
application did net fall under s. 244 of Act X 
of 1877, and was not appealable. Krishna Ram 
V. Sarju Prasad and another. 

[ 1-14 

( 07 .) ( 2 uesUon as to who is represen- 

tative.] Ceriaiu decree-holders obtained during 
the file time of their judgment-debtor attaeg- 
ment of certain immoveable property as belong- 
ing to the said judgment-debtor; but on the 
decree-holder’s seeking to bring the property to 
sale one 5 D came forward with an objection 
that the property was his and was not liable to 
sale in execution of the decree in question. Pend- 
ing the decision of the Court on this objection 
the decree-holders applied to the C^urt lo have 
the names of SD and the widow of the judg- 
ment-debtor (who died about the time the pre- 
vious objection was filed) placed on the record as 
representatives of the judgment-debtor. 6* D 
filed a similar objection to this application also ; 
but both objections being heard together on 
the 6th September, 1892, were dismissed and 
he was placed on the record as representative 
of the deceased judgment-debtor. On appeal by 
5 D against “the ordm' of the District judge 
of Jaunpur of the 6th September 1892” it was 
held that the order making 5 Z) a party to the 
execution proceedings as representative of the 
judgmcr.t-dcbtor rendered any order as to his 
'ibrnicr objection superfluous and that order 
was appealable under s. 244 of the Civil Proce- 
dure Code. Shanker Dat Dube v. J. G. 
Harman and Co. 

[XV- 68 

(1.) s. 24 ^ 5 .'- Amendment.] The mere fact 
that a decree-holder in applying for execution of 
his decree has overstated the amount due lo him 
under the decree, will not prevent such decree- 
holder from obtaining execution, if otherwise 
entitled to it, up to the amount due to him, nor 
will he be obliged to amend his application 
under the.*provisions of s. 245 of Civil Procedure 
Code, Zabar Dast Khan v. Kamta Prasad, 

[XV -18 
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^2.) .] In this case 

while the defendant's appeal was pending in 
the High Court, the plaiatifi, on the 21st June, 
iSSo, took out execution of the Judge’s decree m 
their favor for possession, and having obtained 
it the proceedings were struck of! on the 17th 
December, 18S0. Subsequently a fresh applica- 
tion was made and on the 19th May the judg- 
ment-debtors were arrested but were released 
on payment of a certain sum. On the, 31st May, 
1881, the defendants’ appeal in the High Court 
was dismissed in the following terms. — ‘’The 
lower Court's decree is affirmed and the appeal is 
dismissed.” On the 27th July, 1881, the plaintiffs 
again applied to the Subordinate Judge for exe- 
cution of the Judge’s decree (and not that of the 
High Court) and similar proceedings were taken 
from time to time, up to July, 1884, when for the 
first time the defendants objected that all the 
applications for execution subsequent to the 
decree of the High Court were informal and 
the High Court’s decree was accordingly time- 
barred. The Subordinate Judge accepted this 
contention in its entirety. The lower appellate 
Court rejected the application as informal but 
refused to give any opinion as to whether an ap- 
plication for execution of the High Court’s 
aecree would be time-barred or not. Held that 
as the error was a mere technical one the judge 
should have allowed the application to be 
amended under s. 245 of the Civil Procedure 
Code, and should then have disposed of it 
according to law. Ganga Dial and another 
V . Kharsaran and others. 

^ [V-304 

(3.) Llmilatioftl] W here 

an application to execute a decree was made 
by certain decree-holders within limitation but 
the date of the decree of which execution was 
sought was erroneously entered therein and 
where after notice to the judgment-debtors, 
the decree-holders were permitted by the 
Court, after the period of limitation in respect 
of such an application had expired, to amend 
their application by inserting the correct date 
of the decree and such amendment was not at 
the time challenged by the judgment-debtors. 
Held that such amendment must be taken to 
relate back to the time wffien the application 
was originally made, and that it was not bar- 
red by limitation. Ajudhia Ram and others 
2/. Muhammad Munir and another. 

, ^ tXIII-112 

(4). ^Proviso— T'his is an ap- 

peal by a judgment-debtor whose moveable pro- 
perty has been attached in execution of a claim 
for money under an order by the Subordinate 
Judge of Mainpiiri. The appellant had applied 
to the Court below under the last clause of s. 245 
Civil Procedure Code, representiitg that where- 
as th^ claim against him was iiicotisiderable, 
being^some Rs. 1,300 or 1,400 only, and whereas 
landed property of his worth Rs. 40,000 had 
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been attachedinexecution and Rs. 300 belonging 
to him were impounded in the Court, still the 
decree-holder has unnecessarily and injuriously 
procured an order of attachment against the 
appellant’s household property consisting of 
chandeliers, lamps, plants and the like perishable 
articles. The Subordinate Judge disposed of 
the application in the following words - “ No 
part of the property under attachment can be 
released. When the judgment-debtor pays 
into Court the whole amount of the decree ; 
the attached property will be released. Ordered 
that the petition be disallowed.” Held that 
the order amounted to a decree as defined in 
s. 2, Civil Procedure Code, and was appealable 
as such. That the order of the Court below 
was very perfunctory and inadequate, which 
simply amounts to a refusal to exercise juris- 
diction. The case must be remanded under s. 
562, Civil Procedure Code. Jaswant Singh 
V . Bishun Lal. 

[VIII -165 

s. 246 . — Set off ‘--‘Between same parties — 
Joint decree.] Where a decree-holder holds a 
decree against several persons jointly, one of 
whom holds a decree against him singly, both 
decrees being executable in the same Court, it 
is competent to the holder of the joint decree 
under the provisions of s. 246 of the Civil Proce- 
dure Code to plead such decree in answer to an 
application for execution of the decree against 
him singly. Ram Sukh Das and another 
V . Tot A Ram. 

[XII -12 

ss. 246 & 247 — 5 ^/ off^Pauper suit-^Com t- 
feesi] A plaintiff suing in forma pauperis to 
recover property valued at Rs. 60,000 obtained 
a decree for Rs. 1439. Th» Court with reference 
to the provisions of s. 41 1, Civil Procedure Code, 
directed that the plaintiff should pay R<b. 1196 
as the amount of court-fees which would have 
been paid by him if he had not been permitted 
to sue as a pauper. The Collector having 
applied under 3.411 to recover this amount by 
attachment of the Rs. 1439 payable to the plain- 
tiff, the defendant objected that (i) certain costs 
payable to her by the plaintiff under the same 
decree and (ii) a sum of money payable to her 
by the plaintiff under a decree which she had 
obtained in a cross suit in the same Court 
should be set off against the Rs. 1439 pay- 
able by her to him with reference to ss. 246. 
and 247 of the Code, and that thus nothing 
would remain due by her which the Govern- 
ment could recover. No application for exe- 
cution was made by the plaintitfffor his Rs. 1439, 
or by the defendant for her costs. Held that 
the contention had no force as execution had 
not been taken out by the plaintiff or the defen*^ 
dant or both and it could not be said that the 
Government had been trying to execute the 
plaintiff’s decree or was a representative of the 
plaintiff so as to bring into operation the rules 
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of ss. 246 and 247 between him and the defend- 
ant. Janki V, The Collector of Allahabad. 

[VI-SOO 

(1) . s. 24il—Set off-^EqtUty.'\ Under two 
decrees of the S. D. Adalat passed in 1864, A 
was entitled to two-thirds and B to one-third of 
certain immoveable property with mesne fro fits 
in proportion. Each obtained possession of the 
immovealde property decreed to him, B appeal- 
ed to the Privy Council from both decrees in res- 
pect of the tw(^-thirds awarded to In April, 

1866, pending the appeal, A applied for an ac- 
count of the mesne profits due to him after 
setting off the mesne profits due to B, but as he 
failed to comply with a condition requiring him 
to give security for the amount claimed in case 
the Privy Council should allow Bs appeal the 
application was struck off. In January 1867, B 
applied for the mesfie profits of the one-third 
decreed to him, and the Court found Rs. 18,000 
to be the amount so due, but, on application by 
Ay stayed further execution pending the Privy 
CouiicU’s decision. In 1873, the Privy Council 
dismissed Bs appeal. In 18S5, Ay in execution 
of the Privy Couucirs decree, applied for 
Rs. 50,000 as 7nesne profits in respect of the two- 
thirds. B at the same time applied that the 
Rs. 18,000 declared in 1867 to be due to him in 
respect of the one-third might be set off against 
the amount claimed by A, Held that the ques- 
tion of the amount due to A up to the date 
when he acquired possession of the two-thirds 
and which had never yet been decided should 
be re-opened from the point at which it was 
left in i860, that if this amount exceeded the 
Rs. 18,000 declared in 1867 to be due to By 
satisfaction of A’s claim to that extent should 
be entered up and the balance recovered 
from B ; and that this course if not strictly 
in accordance with the latter was in accord- 
ance with the spirit of ss. 246, and 247 of the 
Civil Procedure Code and at all events should 
be allowed on principle of natural equity. 
Held also that until the amount due to y^ 
had been definitely ascertained in the execution 
department B's right to maintain his set off did 
not arise ; that the set off was therefore not 
barred by limitation ; that the order of January 

1867, was equivalent to a decree for the amount 
declared thereby as due to B ; that when the 
execution department had determined the 
amount due to A that decision also would be a 
decree ; and that s. 246 of the Code could then 
foe applied. Matadin and others v. Chandi 
Dm and others, 

[VIIL66 

(2) ,-— — Identical rights S. 247 of 

the Code of Civil Procedure is not limited in its 
application to cases in which the remedy of 
each parly against the other is of precisely the 
same nature. Thus where one party to a suit 
was entitled to recover certain costs by means 


CIVIL PROCEBIJEE CODE, s. 247- 

{contmued,) 

of the sale of hypothecated property and the 
other party under the same decree was entitled 
to recover a smaller sum as costs from his oppo- 
nent personally, it was held that s. 247 of the 
Code applied and that the costs recoverable 
personally could be set off against the costs 
recoverable by sale of the hypothecated proper- 
ty. Kallia Prasad v. Ram Din f/. A. i?., 5 
AU,y 272) dissented from. Bhagwan Singh v. 
Rat an. 

[XIV-1S3 

s. 261 — Warrant^ Signed by Mimsarimi\ 
Held that the munsarim has no authority to 
sign warrants for execution of decrees under 
s. 251, unless he has been actually appointed to 
do so by the Court. Hulasi v. Ram pm and 
OTHERS. 

[VIL 42 

(I). s. 253 — the passing of decrees i\ 
S. 253 of the Civil Procedure Code contemplated 
a suit pending at the time security is given for 
performance of the decree, and does not apply 
to a case where the litigation in the Courts of 
first instance and of first appeal has ended, and 
no second appeal has been instituted in tite 
High Court when security is given. The holder 
of a decree affirmed on appeal by the District 
Court took out execution to recover costs award- 
ed. Costs were deposited by the judgment- 
debtor and paid to the decree-holder, and a 
surety gave a bond by which he undertook to 
refund the amount to the judgment-debtor in 
the event of the latter succeeding in appeal 
to the High Coui't, and of the decree-holder 
failing to repay him. The judgmenl-debtor 
subsequently filed an appeal to the High Court 
and was successful, and he then applied in the 
execution department to recover the amount 
from the surety. Held tliat the Court execut- 
ing the High Court's decree had no jurisdiction 
to execute it against the surety. Hardeo Das 
Muhammad Sahib Zaman Khan. 

[VI''238 

(2) Revenue Court i\ Where 

after the passing of a decree for arrears of rent 
a friend of the judgment-debtor entered into a 
security bond whereby he rendered himself per- 
sonally liable and hypothecated a share in cer- 
tain zemindari property to secure the due per- 
formance of the decree, it was held that the 
obligation created by such security bond could 
not be enforced by a Couil: of Revenue by the 
sale of the hypothecated property. Behari 
Lal, V. Jagnandan Singh. 

[XVn-29 

^3^) Su7'ety-Liahility of — Appeali] 

Held that a surety under section 253 puts him- 
self into the position of a defendant in the cause 
and is considered for the purposes of the suit a 
party to it so that an appeal against *him is 
maintainable though he was not made a defend- 
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ant In the first Court. Bans BahaMur Singh v, 
Mugkla Begam (/. Z,. i?., 2 AIL, 604) followed. 
Held further that if the principal debtor does 
not pay the decretal amount nor does he intend 
to pay, the surety will be liable to be proceed- 
ed against although proceedings are still 
pending against the principal debtor. Makhan 
Lal V, Muhammad Yahia* 

[VIII -13 

(4^^ -Restitution i\ This was 

an application by a surety for the costs of an 
appeal to the lower Court for the refund of 
money paid by him in excess of amount due 
under a decree. The lower Court rejected 
the application on the ground that the Court 
executing the decree was not competent to 
refund the money to the surety. Held that the 
Court was competent that surety stands 
in the same position as the judgment-debtor, 
and that the lower Court in rejecting the appli- 
cation has declined to exercise a jurisdiction 
vested in him by law. Baldeo Dube v, Muham- 
mad Kazim. 

[VI -38 

'<!,) s. Decree against person a 7 td 

property-- Execution,] In this case the decree- 
holder obtained a decree against the hypothe- 
cated property and against the defendants per- 
sonally. Held that the decree-holder was 
entitled to enforce his decree either against 
the person or the property of the judgment- 
debtor. It was not necessary for the decree- 
holders, firs^ to execute it against the hypothe- 
cated property and then, if any balance remain 
due, to proceed against the person of the 
judgment-debtor. Johari Mal and another 

V, Sant Lal and others. 

[VII -101 

( 2 .) .1 

W, the holder of a decree for money, which 
ordered the sale of certain immoveable pro- 
perty in satisfaction of its amount, applied 
for execution of the decree, praying for the 
arrest of the judgment-debtor. IVs brother 
had previously purchased such property at 
a sale in execution of another decree against 
the judgment-debtor, paying a small amount 
for it in consequence of the existence of his 
brother’s decree. Held that, under these cir- 
cumstances, applying equity, the decree should 
in the first place be executed against such 
property, and not against the person of the 
judgment-debtor. Wali Muhahmad v, Turab 
Ali. 

[ 11-127 

( 1 ). s. 257 (B.).— Adjustment of decree— 
Sanction of Courii] A decree having b^en trans- 
ferred |or execution and property having been 
sold in execution thereof, but before the sale 
had been confirmed the decree-holder and the 
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judgment-debtors entered into an agreement, 
which was filed in the Court executing the 
decree to the effect that the judgment-debt- 
ors should pay Rs. 500 to the decree-holders 
and that they should pay the amount of the 
decree within three months and that the sale 
should be cancelled. The judgment-debtors 
paid the Rs, 500, but on their failing to pay the 
decretal money the sale was confirmed. Held 
that the above agreement was adjustment of the 
decree within meaning of s. 2 ^*jA of the Civil 
Procedure Code, but that, not having been sanc- 
tioned by the Court ivhich passed the decree, it 
was void. Mirsa Zahur Muhammad v. Chedi 
Lal {W. N. i 2 >gi, p. 12) and Gandkarap Singh 
V. Sheodarshan Singh {L L, R., 12 AIL, 571) 
referred to. Sant Lal and another v, Sri 
Kishan Das. 

[XV-140 

(2). .] The 

decree-holder and judgment debtor of a decree 
filed a petition (sulelmama) in the Court exe- 
cuting the decree, praying that the Court would 
sanction an arrangement providing for the pay- 
ment of the decree by instalments, and enhan- 
cing the rate of interest made payable by the 
decree. The Court sanctioned the arrangement. 
Held that the sulelmama was within s. 2^y A of 
the Civil Procedure Code, and the decree might 
be executed in accordance with its provisions, 
SiTA Ram v, Dasarath. 

[111-68 

(B) .] A 

decree of the Subordinate Judge, dated the 27th 
June, 1881, having been transferred to the 
Collector for execution, th« parties to it sub- 
mitted to the Collector an agreement for the 
satisfaction of the decree by instalments. The 
Collector approved the agreement and sent it to 
the Court which passed the decree. On receipt 
thereof that Court made the following order 
on the 31st July, 1885 : — “ Having been received 
to-day let it be forwarded to the District Court 
to be put off with the record.” On the 4th 
August, the District Judge ordered that the 
document was to be sent to the record-keeper 
to be filed with the record of the execution pro- 
ceedings. On the i6thjune, 18S8, an applica- 
tion was made for execution of the decree by 
giving efiect to the terms of the agreement. 
Held that the order of the Subordinate Judge 
above quoted was not such an order as was 
contemplated by s. 257 A of Civil Procedure 
Code, and was incapable of validating the 
agreement for the payment of the decree by 
instalments and that since the Court executing 
the decree was not capable of sanctioning such 
an agreement, execution of the decree was 
barred by limitation. Mxrza Zahur Muham- 
mad V, Chedi Lal and another. 


[XI-12 
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(4). .] Al- 

though a Court executing a decree is bound by 
the tei'ms thereof, and cannot add to or vary or 
go behind them, the effect of s. 375 read with 
s. 647 of the Civil Procedure Code is that, when 
a decree is put into execution, the proceedings 
taken therefor amount to a separate litigation 
in which the parties can enter into a compromise 
much in the same manner as in a regular suit. 
Such a compromise does not extinguish the 
decree ; and the Court executing the decree is 
bound, subject to the conditions indicated by 
s. 37 5» tc) give effect to the compromise. In 
execution proceedings the word “ suit ” in s. 375 
must, with reference to s. 647, be read as mean- 
ing “ execution of decree.” By reason of the 
words in s. 375, “lawful agreement or compro- 
mise,” the provisions of s, 257 become appli- 
cable to such a case ; and, so long as the re- 
quirements of that section are satisfied, the com- 
promise becomes a part of the decree itself, 
and — at least as between the decree-holder and 
the judgment-debtor — can be given effect to 
in execution of the decree. When such a compro- 
mise has been duly made and sanctioned by the 
Court executing the decree, neither the decree- 
holder nor the judgment-debtor can resile from 
the position assumed by them in the matter of 
the compromise. Even if such a compromise has 
been irregularly sanctioned by the Court exe- 
cuting the decree— the irregularity not amount- 
ing to want of jurisdiction — the compromise 
must take effect until the order sanctioning it is 
set aside, and, until that happens, the parties 
are bound by it in all proceedings relating to the 
execution of the decree, and, where they have 
acted upon it, they are estopped thereafter from 
questioning its validity, ^ita Ram v. Dasrath 
Das (L L. R.f 5 AR., 492 j followed, Rat 

V. GoMi Prasad (/. L. R,f 3 AR., 585) ; Ram 
Lakhan Rai v. Bakhhmar^ (/. Z. A\, 6 All, ^ 
623) ; Fateh Mnkammad V, Gopal Das (A L, A., 
^ AIL ^ 424) ; Ganga v. Murlldhar (A Z. A., 4 
AIL^ 240) ; Sheoghulam Lai v. Beni Prasad (/. 
Z. /A, s Calc.i 27) ; Lakshmana v. Stikiya Bat 
(/. Z. A., 7 Mad.^ 400) ; Yclla Chetii v. Muni- 
sami Reddi (/. Z. A., 6 Mad,, 10 1) ; Pisani v. 
Attorney General of Gibraltar (Z. A., 5 P, C. 
16) ; and Sadasiva Pillai v. Ramalinga Pillai 
(Z, i?., 2 Z A„ 219) referred to. Mupiammad 
SULAIMAN V, JhUKKI LaL. 

[IX-53 

(5,) .] A 

judgment-debtor, against whom a decree for 
money was in course of execution, presented a 
petition to the Court executing the decree in 
which it ivas stated that a part of the money 
payable under the decree had been paid ; that 
it had been agreed that a part of the balance 
should be set off against a debt due to the judg- 
xnent- debtor to be realized by the decree-holder, 
and the remainder should be paid by the judg- 
ment-debtor by certain instalments ; and that, 
if default were made in paymet of any one 
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instalment, the decree-holder should be at liberty 
to execute the decree for the whole amount, and 
the judgment-debtor asked the Court to sanction 
the arrangement. The decree-holder expressed 
his assent to the arrangement, and the Court re- 
corded a proceeding reciting the arrangement, 
and releasing from attachment property of the 
judgment-debtor which had been attached. De- 
fault havingbeen made the decree-holder applied 
for execution of the decree. Held that the peti- 
tion of the judgment-debtor set out above did not 
amount to nor was it any evidence of a new 
contract superseding the decree, and the decree 
might be executed. Debi Rai v. Gokal Prasad 
(/. Z. A., 3 AIL, 58s) distinguished. Ganga v, 
Murudhar. 

[11-24 

(C,,) .] The 

parties to a decree presented a petition to the 
Court executing the decree in whicli they staled 
that they had agreed that the principal amount 
of the decx'ec was to be paid within 8 years ; 
that a sum of Rs. 50 was to be paid annually as 
interest on the pxincipal amount ; and that 
upon default of payment of the interest the whole 
amount due should be realized by; execution of^ 
the decree. On this petition being presented 
the Court struck the case off its hie. Held that 
upon default being made, the decree-holder’s 
remedy was by execution of his decree, and 
not by suit to enforce the terms of the agree- 
ment. Champat Rai v, Pitambar Das and 
OTHERS. 

4III-174 

(7,) ,] An 

agreement between the decree-holder and the 
judgment-debtor for the satisfaction of a decree 
by which any sum in excess of the decretal 
amount is payable and which has not been sanc- 
tioned by the Court which passed the decree 
can not be made the basis of a subsequent suit, 
Dalu Malwahi V. Palakdharx Singh. 

[xvi-ieo 

(S.)- .] A 

judgment-debtor asked for time to pay the 
decretal amount. The decree-holders agreed 
to give lime on condition that the judgment- 
debtor gave theiu a hundl for Rs. 1500, that 
sum representing a portion of the decree-holder’s 
claim which had been dismissed as barred by 
limitation. The judgmcnt-delx^or gave the hundl 
but the sanction of the Court was not obtained 
to the transaction. On suit by the decree- 
holders to recover the money secured by tlie 
htmdi given under the circumstances mentioned, 
it was held that the transaction was one con- 
templated by s, 257 A of the Code of Civil Pro 
cedure and that, as it had not been made with 
the sanction of the Court, it could not be en- 
forced and the suit must be dismissed. ILukton 
Chand Oszval v, Taharunnessa Bibi (A Z. R, 
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16 Calc., 504) dissented from. Dan Bahadur 
Singh v, Anandi Prasad and another. 

[XVI-i 30 

(0) ~ Assignee.'] 

One R C obtained a decree against B L and 
another (the respondents). On application 
lor execution being made, the respondents 
agreed in writing to pay the amount decreed by 
instalments. This agreement was subsequent- 
ly put up for sale in execution of a decree held 
by the appellant against R C and was purchased 
by the appellant himself. Default having been 
made in the payment of instalments, he applied 
for execution of the original decree. Held that 
the appellant being the assignee of the instal- 
ment agreement and not the transferee of the 
decree, could not enforce the agreement by 
proceedings in execution, which had reference 
solely to the decree. Kanik Mal v, Bechai 
Lal and another. 

[LlOl I 

(10). - ^ Cojirl compe- 

tent to grant sanchon.} The Court to which 
the decree has been transferred for execution i 
-has no power to sanction an agreement under 
s. 257 A of the Code of Civil Procedure for the 
satisfaction of the decree by instalments. Nor 
does the granting of a subsequent application 
for retransfer, by the Court which passed the 
decree operate in any way to sanction such an 
agreement between the parties for the satis- 
fection of the decree by instalments ; still less 
to change the decree as it originally stood into 
a decree in the terms of such agreement Choii- 
Singh v. Rao Sheodarshan 

[X -187 

for Rs, 102-11-6 with interest at 6 annas ‘fier 
cent, on the 7th March, 1S76. C paid Rs. 65 into 
Court but he acknowledged in a suleJin/ini/jh 
that he was still Jiable for Rs. 50, which he 
specified instalments with 
interest at 2 fer cent. B was no party to this 
contract. In 1879 A sued out execution of the 

objected. C having meanwhile died, A droo- 
ped the proceedings. In iSSi, ..4 again attempt- 
ed to execute the altered decree. that the 
decTee thus modihed could not be executed 
Sahib Singh v Riran Sukh. 

[ 11-183 

. , ~^ppe<ilt j hvo appeal lies from an 
order of the Court executing a decree grantinr 
or refusing an app ication for extension of timi 
lor payment by the judgment-debtor of the 
amount due under the decree. Sheonaraxk 
AND OTHERS V. HaiT RaM. . 


f CIVIL PBOCBDUBB CODE, {continued.') 

(1). s. 258 . — Payment under a sulehnama 

under s. 257 A — Ceriificatio?i.'\ The parties to 
money decree executed and filed in Court 
S 7 dehnamah whereby the judgment- debtor 
agreed to pay a certain sum of money by a cer- 
tain date, and the decree-holder agreed to relin- 
quish the balance of the decretal amount ; and 
It was stipulated that in case of default in pay- 
t>y the date fixed, the decree-holder 
should be entitled to recover the whole amount 
due under the decree. Subsequently, the dec- 
ree-holder having applied for execution of the 
decree, the judgment-debtor pleaded payment 
in accordance with the sulelina?nah. No pay- 
ment had been certified to the Court. Held that 
the stdeJmamah was an agreement to give 
within the meaning of s. 257 A of the 
Civil Procedure Code, and the alleged payment 
not having been certified under s. 258, could not 
be recognized by the Court executing the dec- 
ree. Madho Singh and another z/. Ram 
Prasad, 


_ Uncertified agreement — Recogni- 
tion.] The parties to a decree for the payment 
of money altered by agreement such decree as 
regards the mode of payment and the interest 
payable. For many years such agreement was 
executed as a decree, without objection being 
, 1 ^ 1 “ J.^^gmeut-debtor On the ist March, 
1875, the holder of such decree applied for 
execution of such agreement. The rndgment- 
debtor objected that such agreement could not 
and such application 
should therefore be disallowed. Held (Oldfield 
J., dissenting) that such agreement could not be 
executed as a decree, and such application 
could not be entertained, and that the judgmeiT- 
d^tor wms not, by^ reason that he had submit- 
ted to the execution of such agreement as a 
decree, estopped from 'objecting^ to itr conth 


T SfhTZ ptstment of decree- Novation.) 

H execution of a 

decree dated the 14th June, 1878, the parties 

®“‘ered into an agree- 
ment, which was registered, and filed in the 

The deed recited 
that the decree was under execution, and that a 
mortgage bond, dated the 1st December, 187^ 
m favour ot the judgment-debtor by a third 
party, had been attached and advertized for 
sale, ana that the decree-holder and judgment- 
deptor_ had arranged the following method of 
satislyiijg the decree : that the judgment-debtor 
shoula make over the said bond to the decree- 

on hi‘s"o™®'^ a suit there- 

“ .1 expense against the obligor, and 
realize the amount secured by the boudrand out 

eiecu.iou, with costs and future interest, 


m S3 
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to£i;c.t!)cr witii ail costs of the suit to be brtuii^iU 
against ilic (^ihigor, aiul logctiier with a ssnn 
diui by the judgmo!\t-tle])lor to the decrcc-lioklor 
under notc-oi-haiul for Rs. 250 with interesi; 
aiul oilier details which need not be statetl. On 
the same day that this deed was executed, the 
decreedioldcr filed a petition in llie Court, to 
the effect that under the agreement an arrange- 
ment had been made for payment of the judg- 
ment-debt, by which the judgment-debtor made 
over to him the bond advertized for sale, in c>r- 
der that the petitioner should file a suit under 
it at his own cost against the obligor, and rea- 
lize tlie debt due under the decree in exccuiion, 
with interest and costs ; and he prayed that the 
sale to be held that day might be postiioned, and 
the application for execution struck (iff for the 
present, and the previous attachment maintain- 
ed ; and slating that, after realization of the 
amount entered in llie bond advertized for sale, 
an application for execution would be duly 
filed. On this the order was that the execution 
case be struck off the file, and the attaclinient 
maintained. On the 24th December, 1883, the 
decree-holder applied for execution of the clec- 
rec, alleging that the jiidgmenl-debtor liacl fail- 
ed to make over the bond to him ncc<jrding to 
the agreement. The judgment-debtor objected 
that the decree was no longer capable ui' exe- 
cution, having been superseded by the agree- 
ment of the i ith January, iSSi. 

OLnriELD, J.— That tlic agreement ofthe 
nth January, jSSi, did not contemplate, and had 
not the effect of cancelling the decree and sub- 
stituting for it a new contract, inasmuch as the 
deed contained nothing to the olTect^ that the 
decree was superseded, and all it did was to 
provide means by which the decree, tngelhcr 
with another small sim^ due by the jndgmeut- 
debtor to the decree-holder, might be satisfied 
without having recourse to the sale of the bond 
attached, and the effect would be Uiat, 011 reali- 
zation, satisfaction would be certified in whole 
or in part to the Court executing the decree. 
Further, if the arrangement was to be regarded 
as within the meaning of an adjusiment of the 
decree under s. 25S of the Civil Procedure Code, 
it could only be recognized by the Court when 
certified by the decree-holder or judgment- 
debtor : and in this case the only certification 
which was made was l^y the decree-holder, by 
his petition of the nth January, i88r, which 
was in respect of a temporary arrangement under 
which the decree remained in force. 

Per Maiimood, J.— That the agreement of the 
I itii January, 18S1', was intended by the parties 
as a performance of the obligation created by 
the decree, by substituting a fresh obligation 
founded upon contract ; but that the deed could 
not be regarded as such as an adjustment ofthe 
decree as satisfied the refpiiremeiits of s. 25S of 
the Civil Procedure Code, because the creditor, 
whilst admitting the creation of a separate con- 
tract, took care to say that the decree* was to h^.- 


CIVIL PHOCEBUilE CODE, s. 2o8 - 

( coniinued.) 

kept alive, and the attrichmont liiorc-nnder w.'v-lo 
subsist ; and ilmt liierefore the ceiiilication 0! 
the adjustment, was inadcc[uatc, and could not 
l)e recognized in executing the decree, Fateh 
M an A MM AH V. Gopal Das. 

[V-76 

( i) ^ U 7 icertifie{l prryme^d out o f Court — 

Rccog 7 iitioft.‘\ Held chat the Court executing 
a decree could not recognize a payment oiit 
of Court and not ccrtifie<l under s. 258, Civil 
Procedure Code. S/:aoi Lai v. KanaJila Lai (/. 
Z. A’.,. I All.., 316) ; Zahur I iusai?t v. lyakhlaioar 
(/. A. R , 7 All., 317) not followed. Mithu 
Lal and others z/, Khairati Lal. 

[X-79 

Per € 07 ! Ira. 

SlIAMLAL AND ANOTHER 7 /. KaNAHIA. 

1IL47 

Zaixur Husain z/. Bakhtawar. 

[V-26 

^ (5.) 'Cosa'oe limltatlouA 

Section 258 <if ihc Code of Civil Procedure wilk 
not debar ;i docree-hoUler from giving evidence 
of uncertified payineiils made to iiim out of 
Court in partial satisfacliou of Ukj decree by the 
judgment-debtor where, the jiulgnuml-deblor 
has, ill answer to an application lor execution 
of the decree against him, pul forward a plea 
of limitation. Juddr Clinud. Ho$c v. uMaihm 
Mohan Ghoso (4 /A A. Ah, (A'. A'.) i3c:3^); Purnm- 
uanddas JPiumdas v, Vallabdas ll’alljl (/. 
A A*., 1 1 Po 7 u., 506) ; Sha/n Lai v, Kana/ua 
ImI {/. A. R., 4 All.., ; Zahar A//a 7 ! v. 
Bakhtaivar {f. A. R , 7 All., 327) and Llurrl 
Pcrshiid Choivdhry \\ Nasih Si noth (/. A. Ah, 
21 6 V^/-a, 5 ^r) referred to. KiSHEN Singh and 
OTHERS AMAN SINGH. 

[XIV-I98 

^ AfjpUcation lo ceriify—W/iat 

Where a judgment-debtor pleads payment to 
the decree-holder out of Court by way of objec- 
tion to an a|)pliccilioii for execution of 'the 
decree, siicli objeciion cannot, strictly speaking, 
lie considered as a proceeding in conformity 
witli the second paragrajih of s. 258 of tiic 
Code of Civil Procedure. J n order' to estab- 
lish the fact of payment, or adjusiment out of 
C'oiut, under the provisions pf the aliovenamcd 
section, the jiidgmenl-dcbtcu' <mghi of liis own 
motion to move ilio Court to* call ujion tlie 
decree-holder to show wny such payment or 
adjustment made should not be certified, Radha 
AND ANOTHER V, BeCHU RaM, 

[XI-U 


.J — ~ 

decree-holdtu' apiilicd for excciUi<m of Ins 
decree on Ihs ist May, i83i. Notice on the 
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^ served on the 27th Mav 

1S81 . On the i6tii June, iSSi, the judgment-debt- 
or inlormed the Court executing the decree bv 
petition, that he had paid Rs. 100 to the decree- 
ho dei on the 5th December, 187S, and the 
r amount on the 30th May, 

^ instance disallowed 

!int 100 as such payment had 

not been certified to the Court; but treated the 
application ol the 16th June, 1881, as one made 

under s. 258 . Civil Procedure CoS, and ad- 

payment made on the 
tfnn ^1?’ j?®«S within the term of limita- 

S®'"® decree-holder op- 
portumty to show cause against such payment: 
and holding that such payment had been made, 
ordered tto it should be recorded that the 
satisfied. The loiver ap- 
Rf reversed the order on the ground 

that thei e had not been proper compliance with 
inasmuch as the judg- 
^nt- debtor had not asked for the issue of 
notice to the decree-holder to show cause why 
wi should not be recorded, as certi- 

//f/z/fw Aa was served. 

appellate Court was in error 
and the first Court was right in treating the 
application as one made under s. 258.^ and 
calling upon die decree-holder to shoiv cause 
agauiit It. Khushai Singh v, Midai Lax.. 

[1-168 


( 8 )- 


the 3rd January, 1SS6, a judgment-debtor'^eS^ 
cuted in lavor of the decreeAoIder a bond pul 
the entire amount due 
under the decree. No proceedings were taken 
by either party for certification thJ adh!t 
ment under s. 258 of ihe Civil IV-ivdnrc Code 
Li defence to a subsequent application for 

pieaded that 

the decree had been satisfied by execution of 
the decree-holder by a 
petition, dated the 12th June, 18S6, admitted 
acceptance of the bond as part-satisfactionnlv 

s^2^4of^thl paragraph of 

s. 2^8 of the Code did not preclude the Court 
from considering to what extent the decree had 
been adjusted by execution of the bond * that 
petition of the 12th’ Tune 
5886, was a sufficient certification under s 2iiS* 

3rt. 16 1 of ths e/.!. J . V , * 

Limitation Act did not bar ® “■ ''’® 

Gakga Ram and another. ® 

CVIII-I15 

. ( 9 ).- 


iS-gis?^3 
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ingly issued to the decree-holder, who denied 
having received the money and the Court dis- 
believing the witnesses produced by the judg- 
ment-debtors refused the application. In appeal 
the lower appellate Court holding that the mere 
denial of the decree-holder to have received 
the money was sufficient for the refusal of the 
application, dismissed the appeal. Held that 
the lower Court was wrong. It should determine 
on evidence adduced by the parties whether 
the disputed payment had been, made or not. 
Arjan Singh and others z/. Harcharan 
Singh. 

[IV-40 

(20).^ ^ Where 

on an application by a judgment-debtor under 
s. 258, Civil Procedure Code, that an alleged pay- 
ment out of Court under the decree might be 
recorded as certified, the decree-holder denied 
that such payment had been made. Held that 
the Court had acted rightly in taking evidence 
on the point, and deciding it on such evidence, 
instead of leaving the judgment-debtor to bring 
a suit. XiKA Ram v. Ram Chand. 

[VIII-82 

(11).— The Co wd whose duty it is to 

execute the decFee'^ — Colleciorl\ Where, after 
a decree had been sent to the Collector for exe- 
cution under the provisions of s. 320 of the 
Code of Civil Procedure, the decree-holder and 
judgment-debtor joined in an application to the 
Collector in which they stated, on the one hand, 
that the decree-holder had received Rs. 2,900 in 
part-payment of the decretal amount, and, on 
the other, that there was a certain balance due 
irom the judgment-debtor under the decree, 
and that ^ arrangements had been made between 
payment of such balance. 
Held inat the above ai^^Dlication was properly 
made to the Collector as being, within the mean- 
ing of s. 258 of the Code of Civil Procedure, “the 
Court whose duty it is to execute the decree,” 
and that the application was a valid acknowledg- 
ment for all purposes and sufficient under ss. 10 
and 20 of the Indian Limitation Act, 1877, to 
save limitation in respect of the execution of the 
decree. Muhammad Said Khan z/. Payag 
Sahu, 

[XIV-65 

(12.) Certification^LegaUty.l The plain- 

tm is the administrator of the estate of the 
late W Hy and sues the defendant M R for 
two billiard tables and some timber, on the 
ground that they form part of the estate. The 
defence is that the defendant who purchased 
a decree held by one P D against W H 
obtained the property in the life-time oi W H 
in satisfaction of his decree. It appears that 
on the i6th September, 1881, WH wrote a letter 
^ r ^ the assignee 

. 'T . ® decree, the two billiard tables and 
timber in suit, if he would give a receipt in full 
payment of ail demands in t|ie matter of p D% 
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decree. under the authority of this letter, 
transferred the property to M R which fact he 
endorsed on the back of the letter on the 17th 
September, 1S81. Tw^o days after fFAf died, and 
M R gave a receij^t, dated the 5th September, 
1881, and satisfaction of his decree was certified 
to the Court executing the decree. It was con- 
tended on behalf of the plaintiff (i) that M R is 
not bona fide assignee of the decree ; (ii) that 
there was no valid transfer of the property under 
W //’s authority ; (iii) that as the execution of 
the decree was in abeyance after the death of 
WH, until an executor had been appointed, there 
was no certification of its satisfaction which 
could be noticed or have eSect. Held:~-{i) 
that the assignment was made in favor of M 
R before IV IRs death and was recognized by 
him and there was nothing to show its mala 
fides\ (ii) that N had a valid authority from 
IV H who had the power to make the convey- 
ance ; (iii) that the remaining objections were 
merely technical and could not be given effect 
to. The appeal must be dismissed. Gobind 
Sahai V, Mansa Ram. 

[V-45 

“ i?)/ any Court executing the 
decree'' — Other Court.] Certain immoveable 
property having been attached in execution of 
a decree for money, dated in 1S79, directing 
the sale of such property, T, who had purchased 
such property in 1S80, objected to the attach- 
ment. His objection having been disallowed, 
he sued to establish his right to the property 
and tor the removal of the attachment. He 
claimed on the ground, amongst others, that 
the decree of 1S79 ^^^cl been wholly adjusted. 
The alleged adjustment had not been certified 
under s. 258 of the Civil Procedure Code. 
Held that the proviifions of that section did 
not debar the Courts trying the suit from 
determining as between T and the decree- 
holder, whether the decree of 1879 had been 
adjusted or not. Stta Ram v. Mahipal (i) (/. L. 
R '., 3 AII.1S33) Shadi v. Ganga Sakai {!. L, 
R.,:^AIL, 53^1(2) followed, Tegh Singh 
Amin Chand and another. 

[III-18 

( 14 ) ] 

Held that the adjustment of a decree out of 
Court, if never certified to the Court, is under 
s, 258, Civil Procedure Code, ineffectual only 
so far as the execution of the decree is con- 
cerned. There was nothing in law to make 
such an adjustment invalid as the considera- 
tion for an ‘agreement. Ramghulam AND an- 
other V. Janki Rai, 

[IV-277 

( 15 .) ] 

The plaintiff brought a regular suit under s. 283 
of the Code of Civil Procedure to establish his 
right to certain attached property on the allega- 
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tion that the property attached had been trans- 
ferred to him in satisfaction of a decree held by 
him against the judgment-debtor. Held\\\ixX\i 
was not necessary that such transfer should 
be certified under the provisions of s. 258 of the 
Code of Civil Procedure. The prohibition to take 
cognizance of adjustments and payments refer- 
red to in s. 258 above mentioned relates only 
to the Court executing the decree. Kalyan 
Singh v. Kamta Prasad. 

[XI -100 

( 16 ) . — Appeal.] An appeal will lie from an 
order under s. 258 of the Code of Civil Proce- 
dure, refusing an application to record an ad- 
justment of a decree made out of Court. Lin-- 
^yya v. Narashnha {L L, /f., 14 Mad., 99) and 
Rangji V. Bhaiji Harjiwan (I. L. R., w Bo7n., 
57; cited. Jamna Prasad z', Mathura Pra- 
sad. 

l,XIV-6 

( 17 ) . — Application to certify payment'— Ap- 
plication relatmg to execution^ within s» 
244, Civil Procedure Code^] 

See s. 244, Nos. (42), (43), (44). 

S. Informal application.] The holder 

of a decree for removal of certain projecting 
eaves applied for the issue of a notice' to the 
judgment-debtors “ to show cause why the pro- 
jection should not be removed” on the ground 
that more than one year had elapsed from the 
date of the decree. Both the lower Comis rejected 
the application on the ground that?, it was not 
made in accordance with s. 260, Civil Procedure 
Code. Held that though the application ivas not 
strictly accurate yet the lower Court should have 
issued a notice under s, 260. Gaya Prasad z/. 
Bihari and another. 

[III -149 

(1) . s. Decree for partition— Court in 

which applicatio?i for execution should be 
made.] A decree-holder whose decree entitled 
him^ to separate possession of a share of an 
undivided estate applied under s. 235, Civil Pro- 
cedure Code, to the Court executing the decree 
for “ possession according to procedure,” and 
did not otherwise specify the mode in which 
the assistance of the Court was required. Held 
that the application was rightly made not to the 
Collector but to the Civil Court which alone 
could order execution of the decree but that in 
execution the Civil Court 35hould order the Col- 
lector to act under s. 265, Civil Procedure Code. 
Held, further that as the application was not 
precise the appeal should be allowed but with- 
out costs. Kalp Kuar V. Bzsheshar Kuar. 

[X -75 

(2) . Decree for partition— Co-defeat- 

dants.] Its a suit brought by A against B, 
C, D and others for the partition of his sl?hre of 
the property common to them all his claim was 
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decreed, but the decree did not declare the 
respective shares of tiie defendants, or ordering 
the partition of such shares. A took out execu- 
tion and C, A and others applied in the course 
of execution for their shares which was allowed 
by the Judge. Held ou appeal by B that the 
shares of the respondents (co-defendants in the 
suit) could not be ascertained and partitioned 
in execution . of the decree obtained by /i. 
Balkishun Das v* Sit a Ram and others, 

[IV-215 

-S/iare of an tmdivided esfaiel] 

The holder of a decree for possession over 50 
bighas of land (in a redemption suit) applied 
for its execution. The Court of first instance 
dismissed the application on the ground that 
as the “numbers or boundaries of the lands 
were not specified in the decree it was not 
capable of execution. In appeal the lower 
appellate Court held that the Court of first in- 
stance should apply to the Collector for assis- 
tance under s. 265 of the Code of Civil Proce- 
dure. Heid^ that both the Courts were wrong. 
S. 265 was not applicable to the case. Pos- 
session must be given in execution after ascer- 
taining what particular lands the decree-hol- 
dks are entitled to under their decree. Go- 
bind Singh and another v. Kallu and others. 

[IV-118 

( 4 ^ . Decree for partition or sepa?'ate 

possession A'] M obtained against R a decree 
for possession of “ a oiie-fourth share of the two 
fallow landf, Nos. 490 and 541, measuring 7 
bighas and 2 bighas 16 biszoas respectively, 
after removal of the trees planted thereon/’ 
The Court, in executing the decree, placed the 
decree-holder in joint possession of the two 
plots, to the extent of the one-fourth share dec- 
reed to him, but declined to remove the tree 
until the said share had been specifically as- 
certained and partitioned by the Collector, in 
reference to s. 265 of the Code of Civil Proce- 
dure. Held that the decree could not be under- 
stood to entitle the plaintiff to remove the trees 
from a larger area than that to which he was 
entitled under that decree ; and that, so long as 
that area remained joint and unascertained, the 
plaintiff could not execute the decree in the 
manner sought. Held also that the decree in 
the present case could not be called a “ decree 
for the partition or for the separate possession 
of a share of an undivided estate paying revenue 
to Government/’ witlrn the meaning of s. 265 of 
the Code of Civil Procedure so as to require the 
intervention of the Collector for the purpose of 
executing the decree, and that the Court of first 
instance, in order to meet the exigencies of the 
decree should have separated the one-fourth 
to which the plaintiff was declared entitled, and, 
in executing the decree, should have ordered 
that the trees standing on the one-fourth area 
should'. be uprooted. Kam Dayal v, Megu Lal. 

[iv-ies 
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(I.) s. 266 ." ^ Saleable properly^'] With 
reference to Government notification, dated uth 
October, 1S27, a lease of certain land situate in 
the Kasganj Cantonment had been granted to one 
A. Under the terms of the lease A held the land 
at the pleasure of Government. Held that A 
had a saleable interest in the land within the 
meaning of s. 266 of Act X of 1877. Mul Chand 
V, D. Gardner. 

[Il-lOO 

(2.) '•Belonging to jnd gmenMebtor-- 

Unregistered gift of moveables. \ a servant 

ill the employment of the E. /. R. Company, was 
recommended by the Traffic Manager a bonus 
in consideration of long and good services. This 
recommendation was sanctioned and the amount 
of the bonus was received by the District Pay- 
master. Before payment to K the money was 
attached in execution of a decree obtained 
against him by J. Held that inasmuch as the 
bestowal of the money was a gift of moveable 
property of date subsequent to the ist July, 1882, 
and was not evidenced by a registered instru- 
ment it could only be effected by actual deli- 
very, that as there had been no such delivery 
as completed the transfer (s. 123 of Act IV of 
i 8$2 and s. 90 of Act IX of 1872) the money 
was not at ICs disposal and he could not 
have enforced payment ; that the money was 
therefore not liable to attachment in execution 
of a decree against him. Janki Das v. The E. 
I. R, Company. 

[IV-210 

( 3 .) s. 266 (^■.) Ho2£se of occupancy tenant.] 
In execution of a simple money decree against 
an occupancy tenant a house owned by him was 
put up for sale and purchased by T R, one of the 
defendants. The p]aintifi%, zef?tmdars of the 
village, brought this suit, more than eight years 
after the date of the sale, for possession of the 
house on the ground that under s. 266 (<r), Civil 
Procedure Code, it was not saleable in execution 
of the decree and the tenant having abandoned 
the village the house reverted to the zemin- 
dars, The suit was resisted on the ground 
that the legality of the sale not having been 
challanged by the tenant the sale was not 
inoperative. Held that the sale was express- 
ly prohibited by the law and could not there- 
fore convey any title to the purchaser. Bhag- 
wan Das v. Hatkibkal (A L, i?., 4 Bom,^ 25); 
Manih Lal Veni Lal v. Lakka (/. L. R,f 4 
Bom,, 429); Radhd Kisan Hakuniji v. Balwant 
Rajuji (/. L. R., 7 Bom,, 530) distinguished. 
Ahmadud-dm Khan v. Majlis Rai (I, L, R., 3 
AIL, 12) followed. Tota Ram and others v. 
Chain Sukh and others. 

[VIII.1S4, 

(4.) House of ex-praprietary lenant.] A 

at a time when he was possessed of proprietary 
rights in a certain village, built himself a large 
and valuable dwelling house in such village. 
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Subsequently his proprietary rights were sold 
and he became an exproprietary tenant in res- 
pect of the sir-lands. He continued to reside 
in the house. Held that the house was not 
exempt from attachment within the meaning of 
s. 266 (t) of Act X of 1877. Bishen Chand v, 
Fatteh Bahadur. 

[11-13 

(6.) s. 266. jajmani.'] A Urt 

Mahabrahmant^ or right to officiate as a priest 
at the funeral ceremonies of Hindus dying within 
a particular district, is a right of personal service 
within the meaning of s. 266 (/) of the Civil Pro- 
cedure Code, and as such is not liable to attach- 
ment or sale in execution of decree, yhnmmim 
Pandeyv. Dim Nath Pandey (16 W, Ab, 171) 
and Ganesh Ram Chandra v. Sha7ikar Ram 
Chandra (A Z. A\, 10 Bom,, 395) referred to. 
Durga Prasad and another z'. Genda and 
OTHERS, 

[IX-169 

(G.) s. 266. (g.)— Gratuity for past services,] 
The bar in s. 266 of the Code of Civil Procedure 
to the attachment of gratuities allowed by 
Government to its ex-servants, Military and Civil, 
is not limited to such gratuities as are allowed to 
“pensioners” but applies to a gratuity granted 
in consideration of past services, Bawan Das 
AND ANOTHER V. MULCHAND AND OTHERS. 

[IV-16 

(7). Pensioni] A" il/ borrowed certain 

money from D D and hypothecated an annual 

E ension of Rs. 425-3-8 granted to him and his 
eirs by the Government by way of compensa- 
tion for the assumption of an altamgha jagir 
belonging to KM, DQ brought a suit thereupon 
and obtained a decree for Rs. 428-4-3 against 
K M “ and Rs. 425-3-8 the hypothecated money.” 

D D applied for the attachment and sale of 
K Ms pension in execution of this decree. On 
K Ms behalf it was contended that the pension 
was exempted from attachment and sale, (i) 
because it was exempted by s. 266 of Act X of 
1S77 ; (ii) because it fell under the class of pen- 
sions specially made inalienable by Act XXI il 
of 1S71. Held that there was no force in the 
second plea. As to the first, even assuming that 
the pension in question was the “political 
pension” of {g) of s. 266, it did not follow 
that the judgment-debtor who had pledged it 
as an available asset in security for his debt 
should be allowed to avail himself of the protec- 
tion of the section. The decree however did 
not apply to the pensioners entire estate in 
such pension but only to one year's annual 
income thereof. Such a decree should not be exe- 
cuted by attachment and sale of the pensionary 
right but under the appropriate procedure pro- 
vided in other sections of part F of Chapter XIX 
of Civil Procedure Code. The present applica- 
tion was therefore properly dismissed by the ' 
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lower Courts. Damodar Das v, Khwajah Mir 
Muhammad. 

[1-147 

(S) Money contrlbtUed to a Provident 

Fzmd.] Certain creditors of a deceased employe 
of a Railway Company sued and obtained a 
decree against his widow and children for a 
debt owing by the deceased. In execution of 
that decree they sought to attach certain moneys 
which, under certain rules, framed by the Com- 
pany, had been contributed to the Provident 
Fund of the Railway Company by the deceased 
debtor. Held that the attaching creditors were 
bound to show that the property sought to be 
attached was property which was attachable 
under the decree which they had obtained and 
that in order to do so it was necessary for them 
to produce the rules under which the deceased 
had made the contributions to the lund which 
it was sought to attach. Bindraban v. The 
Indian Midland Railway Company and an- 
other. 

[XVII-S8 

(11). s. 266 (k) & iX^^—^oniingeut right-- 
Future mamie^umce.] A applied to execute a 
decree held by him against B, a Hindu widow, 
by attachment and sale of a village which was 
given to B by her husband witli every right 
except the power of alienation. This applica- 
tion was refused by the Court on the objection 
of C, the next reversioner. A then aj^plied for 
execution of his decree by sale of B's right to 
receive the rents and profits of the village. B 
contended that the right was not saleable with 
reference to s. 266, Civil Procedure Code. Held 
that as the right to receive the rents and profits 
was neither a contingent right or interest, nor a 
right to future maintenance within the meaning 
of s. 266, Civil Procedure Code, that section had 
no application to the case, Jairaj Kuari v, 
Debi. 

[III-9 

(10), s. 266 (i). — hmnoveahle property 
assigned Ucti of vtahile 7 ia?ice.] Held that an 
inteiest in the income of immoveable property 
assigned by way of maintenance to a iiindu 
widow by the members of her family is not 
capable of being attached and sold in execution 
of a decree against the widow. Dlwali v. 
Apaji Ga 7 iesh {/. L. /A, 10 Jloin,, 342) leferred 
to"* Gulab Kumar v, Bansidhak and others. 

LXIII-149 

( 1 ). s. 26 B.—Atlach 7 ne 7 tl-~/ 7 ile 7 rsl of 7710 rt~ 
gagee out of possessioit,,] Where the rights and 
interests under his mortgage of a mortgagee 
out of possession are attached in execution of a 
decree the ]3rocedure by which such attachment 
must be effected is that prescrided by s. 268 of 
the Code of Civil Procedure. S. 274 oHhc Code 
cannot be |ipplied in such a case. Karim-un- 
NISSA AND OTHERS V, PhUL CHAND. 

[XIII-51 
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( couthmed. ) 

^2) — Suit for establishment of right to 

i^ond attachedi\ Where a debt secured by a 
bond has been attached before judgment under 
s. 485 of the Code of Civil Procedure, s. 268, cl. 
{a) of the same Code does not debar the creditor 
under the bond from suing to establish his right 
to the bond debt. The Collector of Etawa 
V. Beti Maharani. 

[XII-27 

(3) ^2itt in respect of debt attached,] 

S, 263, clause (a) of the Civil Procedure Code 
does not mean, that while a debt is under attach- 
ment the person to whom the debt was origin- 
ally owing, should be barred from bringing a 
suit in respect of it. What it prohibits is the 
recovery of the debt, and the payment of it by 
the debtor to the creditor. Shib Singh v. Sit a 
Ram, 

[X-194 

(4^ > Attachment ti nder wrong section 

Efecii] Held that the sale of the mortgagee's 
rights under a mortgage duly held and confirmed 
was effectual to pass the mortgagee's rights to 
the auction purchaser even though the attach- 
ment subsequent to which such sale was held 
flight have been made under a wrong section of 
the Code of Civil Procedure. Balkrishna v. 
Masuma Bibi (L L, R,, ^ AIL^ 142) ; Mahadeo 
Dube v, Bhola Nath Dichit (/. Z. J?., 5 AIL, 
86); Ram Chand v. Piiam Mat (/. L. R,^ 10 All. , 
506) and Karim-un-nisa v. Phnl Chand (/. L, 
R.t 15 All, 134) referred to. Sheo Charan 
Lal V, Sheo Sewak Singh and another. 

[XVI~154 

s. 27 B.---Sale of decree,] Held that a decree 
can not be sold in execution of a decree. The 
decree-holder may proceed under s. 273, S^iltan 
Kuar V. Gulmri Lal (/. L, R.^ 2 All., 290) 
followed. Takiya Begam v, Siraj-ud-daulah, 

[V-123 

(J) s. 27 4 ^,-^ Attachment of the interests of 
mortgagee out of possession . ] 

Sec, s. 268, No. (i). 

(2) •'‘Attachment under wrong section 

^Effect:] 

See. s. 26S, No. {4). 

p j Inmioveahle property — Standing 

crop,] Standing crops are immoveable property 
in the sense of the (General Clauses Act (I of 
1868), and clause (6) of the second schedule of 
Act IX of 1S87, and of the Civil Procedure Code. 
Madayya v. Venkata (I. L, R.i ii Mad.^ 193^ 
approved. Cheda Lal v, Mulchand, 

MINDAI V, XUNDAN SlNGH. 

[XI-174 

(4) .-. Notice to judgment-debtor— Per- 

sonal seroicN] Under s. 274 of Civil Procedure 


CIVIL PBOCEDUEE COBE, s. 274- 

(contmued,) 

Code it is not necessary that notice should be 
served on the judgment-debtor personally. 
When the order of attachment has been promul- 
gated under the section, s. 276 comes into play 
and makes void any transfer within its terms 
pending the attachment as against all claims 
enforceable under the attachment. Babu Lal 
AND another V, NaRAIN DaS. 

lIX-132 

(1) s. 276 ,'"^Alienation pending attach- 
ment] 

See s. 274, No. (4). 

(2) Defective attachment] Held that 

where property had not been attached in the 
manner required by law, e. g, where a copy of 
the order of attachment was not fixed upon the 
Court-house or in the Collector’s office its sale 
to a third person could not be affected by such 
attachment. Noor Ahmad v, Altaf Ali (/, L. 
R.y 2 AIL, 58] followed. Birmh Deo v, Gori 
Nath. 

[1-66 

(3) . Qn iJjQ Qp. 

plication of a decree-holder the Munsif attach- 
ed a decree of the Revenue Court in favor 
of the judgment-debtor, in the manner required 
by s. 273, Civil Procedure Code, and directed 
notice to be served on the judgment-debtor who 
was said to be in a certain jail. The authorities 
of such jail returned such notice unserved, re- 
porting that there was no such person in such 
jail. The decree-holder though informed of the 
matter took no further steps and the Munsif in 
consequence on the 24th December, 1 878, ordered 
that the case should be struck off the file of 
pending cases. In May, i^yg, the decree-holder 
sold his decree to R K S, Held that inasmuch as 
the order of the 24th December, 1878, declared in 
terms that no attachment had been perfected, 
the sale of the decree to 7? AT 6* was not in- 
valid and passed a good title. Rao Karan 
Singh v. Baqar Ali Khan. 

[1-168 

(4), Application 

was made for the attachment in execution of a 
decree of a muafiAioWvag belonging to the 
Judgment-debtor. The numbers and areas given 
in such application as the numbers and areas 
of the land comprised in such holding were the 
numbers and areas of certain revenue paying 
lands, and were not the numbers and areas of 
any lands held as 7 nuafi by the judgment-debtor. 
The order of attachment described the property 
as described in the application for attachment. 
The judgment-debtor having alienated by sale 
a muafi holding belonging to him, the decree- 
holders sued to have such alienation set aside 
as void under the provisions of s. 276 of Act 
X of 1877. Held that, having regard to the 
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description given in the application fox* attach- 
ment and the order of attachment it could not be 
said that the muafiAxoldang alienated by the 
judgment-debtor was under attachment at the 
time of the alienation, and its alienation was 
therefore not void under s. 276 of Act X of 1877. 
lield also that the material misdescription of 
the property in this case in the order of attach- 
ment protected the alienees who were bond-fid e 
purchasers from having the alienation set aside 
as void under s. 276, as the attachment could 
not under the circumstances be held to have 
been “duly intimated and known” as required 
by that section. Gumani v. Balram Panday 

AND OTHERS. (ObSokU), 

[1*59 

(5) ]. Behari 

Lai and Makund Ram purchased from the 
decree-holder a decree against the ancestor of 
certain persons who were Joint owners of a N 
muafi interest in the village of Dhak Shahid. 
Subsequently to this purchase a portion of the 
said muafi interest was sold ; the plaintiffs, in the 
suit, brought a claim for pre-emption, and ob- 
tained a decree on the 21st December, 1885, 
under which decree they obtained possession. 
During the pendency of the suit, 011 the 
nth May, 1884, an attachment was obtained by 
Behari Lai and Makund Ram of “an S biswa 
zemindari share of mauza Dhak Shahid,” the 
judgment-debtors having no zemmdan in the 
village in question. The property which thus 
purported to have been attached was sold by 
auction on the 20th January, 1886, and purchas- 
ed by the defendant who was formally put in 
possession. The plaintiffs then sued for a de- 
claration of their proprietary right in the pro- 
perty. Held that the plaintiff’s title as pre- 
emptors must prevail. The attachment was 
invalid by reason of material misdescription of 
the property which it was sought to attach, and 
could not operate so as to throw back the 
defendant’s title to a date prior to that of the 
plaintiff’s decree ; the plaintiffs moreover were 
asbolute strangers to the proceedings in pursu- 
ance of which the attachment took place, 
Hargu Lal Singh v, Muhabimad Raza Khan 

AND ANOTHER, 

[XI-16 

(fj) ], Held 

that an order of the Revenue Court, directing the 
attachment of a decree of the Civil Court in 
execution of its own decree, was ultra vires and 
could not therefore have the effect of invalidat- 
ing a private sale of such Civil Court decree 
made after the order of attachment was passed. 

S. 276 of Act No. X of 1S77, did not apply to such 
a case. Baldeo Das v, Mehrban Ah and 
OTHERS. {Obsolete). 

[1-127 

(7j Subsistmg attachment Where 

property has once been attached in execution 
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(continued.) 

of a decree, the mere dismissal of an application 
for execution, which does not contain specific 
words withdrawing the attachment and which 
is not an order declaring the decree incapable 
of execution, will not have the effect of raising 
the attachment, and if in appeal such order is 
set aside, the decree-holder will be in the same 
position as he was before and entitled to the full 
benefit of the attachment. Ganga Rat v Mus- 
sammaf Sakeena Begmn P. N. C, Refi^ 

VoL 5, fi, 72); Nadir Hossein v. Pearoo 
Thovildarmea (14 B. Z. P., 425) and Golam 
Yaheyav. Shama Sundari Kuarl (12 W. R,% 
142) referred to. The Bank of Upper India v. 
Sheo Prasad and others. 

[XVII-124: 

(g) Alienation— Zardfieshgi teasel] 

Held that a zar-lfieshgi lease and an ordinary 
agricultural lease made by a judgment-debtor 
of property under attachment rivel'e alienations 
wfiiich were void by reason of the prohibition 
contained in s. 276 of the Code of Civil Proce- 
dure. Debi Prasad v. Baldeo. 

[XVI*13. 

(9) Private al/e?iation — Awards By 

agreement between L and Q, the parties to a 
suit, the matters in difference between them 
were referred to arbitration. An award was 
made directing that L should transfer certain 
property to Q by way of sale. Between the day 
the award was made and the clay a decree was 
made in accordance with the award such pro- 
perty was attached in execution of a decree 
against L. After the attachment L, in compli- 
ance with the decree made in accordance with 
theaivard, executed a conveyance of such pro- 
perty to Q. Pleldhythe Full Bench (affirming 
the decision of Straight, J., and reversing that 
of Spaiikie, J.) that such conveyance was not 
a “private alienation ” in the sense of s. 276 of 
Act X of 1877, and was therefore not void under 
that section as against a claim enforceable under 
such attachment. Durban Ali v, Ashraf 
Ali and another. 

[1-75 

(10) —Alienation %mth decree-holders 

C 07 iscntl\ Held that a private alienation of pro- 
perty under attachment but with the decree- 
holder’s consent cannot be impeached by the 
decree-holder. Fakir Sahu v. Ganesh Pra- 
sad. 

[VI-176 

under the attach- 
meytu J Held that an alienation during a sub- 
sisting attachment is void only as against any 
daim enforceable under the attachment. Ram 
Prasad and another v. Salik Ram Sikgii 

AND OTHERS. 

[11-210 
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, — — *1 ^ 

decree-holder in execution of a decree for 
mone>- attached certain immoveable property 
of his judgment-debtor owing, however, to want 
01 prosecutioii of the execution proceedings his 
application for execution was struck off, and 
with that the attachment was removed. The 
judgment-debtor subsequently mortgaged the 
property which had been attached to a third 
party, who, having obtained a decree on his 


*' * V-, lining LUC iiiurcgagee s suit 

the judgment-debtor made a usufructuary mort- 
gageofthe same property in favor of the dec- 
ree-holder. Held on a suit for recovery of pos- 
session brought by the usufructuary mortgagee 
decree-holder who had been ousted by thi sim- 
ple mortgagee that the rights of the decree- 
holdei under his usufructuary mortgage were 
subject to the defendant’s rights under his prior 
simple mortgage, and this even though the 
attachment had subsisted, his claim under the 

a claim en- 

forceaWe under the decree within the meaning 
Procedure Code. Narain Das 

a [XVII-37 

U3).- * 1 

fact that a mortgage made by a judgment- 
debtor to a person other than his judgment- 
creditor may be void as against the ju^meiit- 
CTeditor under the provisions of s. 276 of the 
Code of Civil Procedure will not prevent such 
mortage from being a good consideration for 
an advance by the mortgagee. Lachman Singh 
V . Khetpal and others. 

[XV-H7 
■] A 


(U). 


private alienation of property under attach- 
ment IS void, under s. 276, Civil Procedure Code, 
‘as against^ all claims enforceable under the 
attachment only. Held therefore wdiere pro- 
perty attached in execution of a decree was 
alienated, and was after such alienation again 
attached, rue first attachment having expired, 
and was wrought to sale in pursuance of the 
secon.* attachment, and the purchaser sued for 

claiming on the 
ground that the alienation of the property was 
void under the provisions of 3,276, that as no 
claim was enforced or was enforceable under the 
first attachment, under which the property was 

‘Claiming undir 

the second attachment, such alienation could 
not be assailed under the provisions of s 276 

[III-I83 


(16.)- 


property had been 
attached in execution of a money decree soM 
the property and out of the pJice paW inlo 


CIVIL PBOCEDUEE CODE, s. 276— 

f co 7 iti 7 med,) 

Court the amount of the decree, and prayed 
that the attachment might be removed. While 
the attachinent was subsisting and prior to the 
sale, the holders of other money decrees against 
the same judgment-debtor preferred appiica- 
be made under s. 29? of 
the Civil Procedure Code, and praying that the 
proceeds of the sale of the property might be rate- 
ably divided between themselves and the attach- 
ing creditor. The Court refused to remove the 
attachment until these creditors had been paid. 
It was found that the sale by the judgment- 
debtor was a bo 7 ia fide transaction entered into 
for valuable consideration. inasmuch 

as no order for attachment of the property was 
passed in fav(3ur of the decree-holders in man- 
ner provided by s. 274 of the Civil Procedure 
Code, their claims were not entitled to the 
protection conferred by s. 276 against private 
alienations of property under attachment ; that 
these claims were not enforceable under the 
attachment which was made ; that the sale by 
the judgment-debtor was valid ; and that exe- 
cution of the decrees could not take place. 

276 of the Civil 
PriDcedure Code being a restriction of private 

+ V c should be strictly construed, 

that before property can be subjected to such 

mern'^ tw ® perfected attach- 

ment , that the orders passed under s. 2 g« 

did not amount to such attachment and that, 
amount to such attach- 
ment, they, not having been duly intimated and 
notified could not make the prohibition of s. 276 
applicable to the case. Mahadeo Dubey v, 
hhola Nath DichU (/. X. i?. c All, 86V Anmidf 
iMlDass v,hillodImr Shaw {14 Moo, I, A, 543)* 
Rawsway Smghv. Ramtanu Ghose, U B. L.R 
fv Baboo V. Dunlop, (lo 

r' f of V. Zalhn Singh, (RL. 
R., 6 .‘ 47 A, j 3) and Gjimahi v. Hardwar Panday 
referred to. Also plr 
Mahmood, J While s. 295 of the Code 
right to judgment-creditors as 
distinguished from simple-creditors it is an 
essential .condition precedent to the exercise 
of that right that there should be a sale in 
execution, and that its result should appear 

untff ^ f therefore 
until the sale takes place, no such right can be 

r W. R., SOI) referred 
to. Ganga Din and others 27, Khushali. 

/I. orr [V‘l79 

7 vi* ® ^^*--Order m favor of 07te derree^ 
Iwlder-^Effect 07 i others,'] An order in favour 
of one of several decree holders on an objec- 
tion under s. 278 of the Code of Civil Proce- 
Aoi® not enure for the benefit of other 
decree-holders tvho are not parties to the 

yttsup (i.H R, , ^ gg, referred to, Tagan 

Nath w. Ganeshi and others. •* 


[XVI-I29 
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^2.) — JurisdicUou—Revision.'\ The 

consideration of an objection under s. 278 of the 
Civil Procedure Code, having first been enter- 
tained and adjourned by an additional Subordi- 
nate Judge, subsequently came before the Sub- 
ordinate Judge, who struck off the case for 
default. No order under s. 25 transferring the 
case to the Subordinate Judge was on the 
record nor was it otherwise shown how he 
obtained jurisdiction to deal with it. Held that 
the High Court in the exercise of its revisional 
powers under s. 622 of the Code should not 
presume that the Subordinate Judge had taken 
up the case without jurisdiction, that the proper 
remedy of the petitioner was an application 
under s. 103 read with s. 647, or a suit under 
s. 283, and that the High Court should not 
interfere in revision. Sheo Prasad Singh 
V, Kastura Kuar. 

[VIII 28 

( 3 .) Objection after an order under s, 

^^I’^yurisdiction,] Certain property was order- 
ed to foe attached in execution of a decree. An 
order was subsequently passed under s. 351 
declaring the judgment-debtor an insolvent and 
appointing a receiver of his property. After this 
an application was made under s. 278 by one 
Paras Ram objecting that the property was his 
and not that of the judgment-debtor and there- 
fore not liable to attachment. The District Judge 
refused to entertain the application holding 
that he had no jurisdiction. Held that the 
Judge was wrong. The mere circumstance that 
the judgment-debtor’s property had been vested 
in a receiver did not oust the Court of its juris- 
diction. Paras Ram v. Karam Singh and 
OTHERS. 

[VII -20 

(4 ,) Objection ’—'Section not exhaustive. ] 

A and others being judgment-debtors under a 
certain instalment-decree borrowed money to 
pay off the balance due under the decree giving 
a mortgage on the properly afiected thereby. 
The mortgagee paid the balance due under the 
above-mentioned decree into Court, in bis own 
name, but expressly on behalf of his mortgagors 
and notice was issued to the decree-holder who 
drew out some of it. Subsequently the decree- 
holder sought to appropriate some of the amount 
so paid into Court to payment of debts other than 
that due under the decree and to obtain attach- 
ment and sale of the property affected by that 
decree which was then in the possession of the 
representatives of the mortgagee. Held that 
even if s. 278 of Civil Procedure Code were 
exhaustive and the mortgagees were not entitled 
within the meaning of that section to object to 
the attachment of the property in question, they 
would, still as mortgagees in possession, be 
entitled to claim, that the property should not 
be held liable to attachment under the former 
decree. Mitthu Lai, v, Muhammad Ahmad and 

ANOTHER. 

[XI -220 I 


CIVIL PBOCEDUBE CODE.-i'.w^*- 

micd.) 

8. 281 . Clahn disaiiowedStay of sale An 
objection to the sale of certain property was 
entertained under ss. 278-281 and disallowed. 
The Court entertaining the objection however 
made an order that the sale of the property 
should be stayed until the decision of a suit 
by the claimant to establish her right to the 
property. Held that the order of the Court 
staying the sale was illegal and must be quashed. 
Jawahir Lal V , Khillo. 

[III -205 

S. Order under s, after one un-- 

ders^ 244,] In this case the Court of first in- 
stance made an order under s. 244 of the Civil 
Procedure Code, which was confirmed in ap- 
peal. The case came again before the first 
Court and this time it made an order under s. 
282 of the Civil Procedure Code. Held that 
the order was ullra vires and illegal and must 
be set aside. Bunyad Ah v. Jagar Nath. 

[V- 27 Q 

(1) s. -^Orders falling within sec* 
lion — Order under s, 244.] 

See. s. 244, Nos. (n), (12), (13), (15), (i6)p 
(17), (IS), and (34). 

(2) Ss. 278-281 not exclusive of the 

remedy The provisions of s. 278, Civil I-^roce- 
dure Code, and the sections immediately succeed- 
ing are not exclusive of the remedy provided 
by s. 283 of the Code. Man Kuar v. Tara 
Singh ( 7 * L. /f., 7 A?//., 583 J considered. 
Sunder Singh and others v, Ghasi and 

OTHERS, 

: ixvi-iZB 

(3) Suit to establish righl— Proof of 

title]. In execution of a decree obtained by 
the plaintiff for the enforcement of lien against 
the house in dispute, he caused the house to be 
advertised for sale. The defendants who claim- 
ed to have purchased the house from the same 
mortgagor, raised objection which was allowed 
by the Court executing the decree. lienee this 
suit by the plaintiff, in this case it has been 
found by the lower Courts that the alleged 
sale-deed of the defendant was fraudulent and 
collusive. The defendant contends that not- 
withstanding the finding he is entitled to put 
the plaintifi to the prooi of his title or in other 
words, that the plaiatifr shoii*ld have proved his 
mortgage deed against him. Held that the 
defendant’s basis of title having been found to 
be a mere nullity the plaiuUT is entitled to suc- 
ceed on the decree. Held further that the 
plaintiff IS not entitled in this case to recover 
the costs incurred by him in the execution pro- 
ceedings. Mohravt Das v. Ajudhia (L L R . 
%AII,a^^2\^W. N., kS86 , p. 189; followed. 
Kadir Bakhsh v^ .Salig Ra5I, « 
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O^ms.l An objec- 
tion under s, 278 was taken to an attachment 
by the sons of the judgment-debtor on the 
ground that the property attached belonged to 
them and not to the judgment-debtor, the^'-'relicd 
in support of their contention upon a saie-deed. 
The objection however was overruled and the 
sons brought a regular suit to have their claim 
to the property established. In defence the 
decree-holders contended that the sale-deed 
was fraudulent and collusive. Held that though 
generally speaking the burden of proving 
fraud lies upon the party alleging it. In this case 
the burden of proof rested upon the plaintifts 
who were impeaching the disallowance of their 
objections in the execution department. Tul- 
siii Rai axd others v. Ram Das and an- 
other, 

[VII-71 

(5) - Cause of actlonl] 

On the iSth August, 1880, A sued X for a simple 
money debt and obtained a decree on the 25th 
August. On the 15th August, X sold a house 
to Y rvho sold it to ^ on the 26th October, 
1S80. On the igtli November the house was 
attached in execution of A’s decree as the pro- 
£>erty of X and was proclaimed for sale on the 
i 4 th February, 1881. On the 14th January, 1881, 
B's objection to the attachment was disallowed. 
On the nth February the amount of the decree 
was paid into Court on behalf of X and the house 
was released from attachment. In April 1S81, 
B instituted the present suit against A claim- 
ing a declaration that the house belonged to 
him and ta. have the order disallowing his ob- 
jection to the attachment set aside. Held that 
the house having been released from attachment 
there was no cause of action and the suit must 
be dismissed. JKallianz/. Maksul Husain. 

[III-14 

“ Co7iclnsive '"^Dismissal for de- 
fault.'] An order striking off an objection to 
the attachment of property attached in exe- 
cution of a decree for default of prosecution is 
not “conclusive" as regards the right which 
the objector claimed to the property, within the 
meaning of s. 2S3 of ActX of 1877. Held, there- 
fore, where a person objected to the attachment 
of certain moveable property attached in execu- 
tion of a decree, claiming it as his own, and his 
objection was struck off for default of prosecu- 
tion, that such person might sue for damages 
for the wrongful attachment of such property 
without suing to <?stablish the right which he 
claimed thereto, lu re petition of Kallu 
Mal Brown , {pbsokle\. 

[1-14 

(7).- Summary rejection of 

objection.} Where property not of the judg- 
lAent-debtor but of a third person xvas attached 
in execution of a decree and, the oxvner having 
objected his objection was summarily rejected 
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on the sole ground that it was preferred on the 
day fixed for the sale, and the property was 
sold Held that the owner was entitled to 
follow the property into the hands of the auc- 
tion purchaser and to recover either the pro- 
perty itself or damages. Ram Prasad v. Har 
Bhagwan. 

[XIIL 14 S 

(S) hiformar trial.} One 

GS gave a usufructuary mortgage of a certain 
share in a village to S and B. Subsequently, 
5 and B gave a sub-mortgage of the same, with 
possession to 55. 55, having obtained a de- 
cree against 5 and B upon his mortgage bond, 
applied under s. 268 {a) of Act X of 1877 for 
the attachment of the mortgage-debt due to 
his judgment-debtors 5 and B from G 5 . 
The application xvas granted and the at- 
tachment was duly made. G S objected to 
this order of attachment under the provisions 
of s. 278. Civil Procedure Code, on the ground 
that he had paid off the mortgage-debt long 
before the order of attachment and had got the 
mortgage-deed returned from 5 and B, The 
objection was alloxx^ed by the Court on the 25th 
January, 1878, and the attachment was removed. 
Subsequently 6^5 brought the present suit 
against 55 , 5 and B for possession of the 
share, alleging that the money had been repaid 
and the share redeemed. The defendant 5 5 
contended that the mortgage-money had not 
been repaid. Held that, as 55 bad not brought 
a suit to contest the order, dated 25th January, 
1878, removing the attachment, that order, if 
made after due investigation in the sense of 
ss. 278, 279 and 280, Civil Procedure Code, was 
conclusix'e against him, But as a matter of 
fact it had not been so made and was therefore 
not binding. Ganesh Singh v. Surat Singh, 
[Obsolete). 

' [ 1-126 

( 9 ) . .] Bleld 

that the limitation of one year does not apply 
to a suit in effect (not expressly) under s. 283, 
Civil Procedure Code, where the essential con- 
ditions precedent to a suit under s. 283, namely, 
the making of an attachment of some property, 
of objection being taken to such attachment, of 
iiwestigatjon being made into such objection 
of its being allowed or disallowed, did not exist. 
Angan Lal V. Gudar Mal and another. 

[VIII -189 

(10) . ,*1 An 

order under s. 282 of the Code of Civil Proce- 
dure must be an order passed on an adjudica- 
tion on the claim asserted. Where an order of 
the nature of an order under s. 282 showed on 
the face of it that the Court passing such order 
had declined to enter into the question of the 
rights of the parties and had not adjudicated on 
the claim ; it was held that such order could 
not be treated as an order under s. 282. Sheo 
Ratan Rai v. Sarab Rai. 


[XIV 44 
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—Appeal.'] An objection to the 

attachment of property under s. 278 of the Civil 
Ih'ocednre Code having been disallowed, an 
appeal was preferred by the judgment-debtors 
who had taken no part in the objection before 
the Court of first instance. Held that the 
appeal was not maintainable. Bachi and an- 
other V. Sheo Karan Singh and others. 

tVIII-77 

S. 284 . — Ex-parle order for sale^Res Judi-- 
cala.\ Held that an ex-parie order for sale 
of mortgaged property in execution of a simple 
money decree held by the mortgagees against 
the mortgagor, no suit for sale upon the mort- 
gage having been brought, could not be taken 
as barring an appeal by the judgment-debtor 
from an order of the Court which passed the 
decree ordering the Collector (who had allowed 
the judgment-debtor’s objection to execution) to 
proceed with the sale. Ryder Sher Khan v, 
HaR Kishen and another. 

[XIV-16 

(1.) s. Attached m than oned] In 

execution of a hypothecation decree of the Munsif 
of Agra, dated in 1877, A attached two houses 
on the 13th February, 1878, The execution case 
was however struck off in September 1879 main- 
taining the attachment. II also obtained a 
decree from the Court of the Subordinate Judge 
of Agra, dated 5th December, 1879 enforcing lien 
on the same houses. He took out execution 
and caused the houses to be sold on the 29th 
March, 1S80, himself becoming the purchaser. 
Subsequently on the 5th Augiisl, 1880, A applied 
to execute his decree in the Mimsifs Court by 
the sale of the houses which was accordingly 
held in December, i88(^ A himself becoming the 
purchaser. A having been obstructed in ob- 
taining possession by H has brought this suit. 
One of the fjieas ia defence was that the sale 
in A's decree was bad under s. 285, Civil Pro- 
cedure Code. Held that the objection had no 
force inasmuch as when A^ the plaintiff, applied 
for execution on the sth August, 1880, and the 
sale was ordered by the Munsif, there was no 
attachment of the property subsisting under the 
decree of the Subordinate Judge as that decree 
had been executed by the sale of the property 
and the execution proceedings of the decree 
of the Subordinate Judge had closed. The 
Uncovenanted Service Bank -z/. Ajudhia 
Nath and others, 

[iv-e7 

(2.) Coiert of highest grade-^Mtmsif—S. 

C. Co 7 i?l.] In the North-Western Provinces the 
Court of a Munsif must, for the purposes of 
s. 285 of the Code of Civil Procedure, be 
regarded as of a higher grade than a Court 
of Small Causes. So held by Edge, C. J., Tyrell, 
Burkitt, and Aikman, JJ., Knox, J., d/ssenttente. 
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Per Knox, J. The respective functions of a 
Munsifs Court and of a Court of Small Causes 
in the North-Western Provinces are such that 
the Courts do not admit of the comparison 
implied by the term “ grade” being instituted 
between them for the purposes of section 285 
of the Code of Civil Procedure. Ballu Ram 
V, Raghubar Dial and another. 

[XIIL211 

( 3 ) — Applicability of s. 285 to proceed- 

ing 7 mder s. 295]. When several decrees of 
different Courts are out against a judgment- 
debtor, and his immoveable property has been 
attached in pursuance of them, the Court of the 
highest grade where such Courts are of different 
grades, or the Court which first effectuated the 
attachment where such Courts are of the same 
grade, is, under s. 285 of the Civil Procedure 
Code, the Court which has the power of deciding 
objections to the attachment of determining 
claims made to the property, of ordering the sale 
thereof and receiving the sale-proceeds, and of 
providing for their distribution under s. 295. 
In the matter of the petition of Badri 
Prasad v, Saran Lal. 

[ 11-69 

Aghore Nath v. Shama Sundari and 
another. 

LIII-167 

(4) Court of highest grade — Court first 

attaching.] The operation of s. 285 of the Code 
of Civil Procedure is not affected by the fact that 
prior to the attachment made by the Court of 
higher grade proceedings subsequent to attach- 
ment may have taken place in the Court of lower 
grade in execution of the decree of that Court, 
Badri Prasad v. Saraii Lal (/. L. /?., \ All.^ 
359) > Aghore Nath v. Shama Stmdari (/ L, 
/i\, 6 AtL, 615) and Muttakaruppan Chetti v. 
Mathtira malmga Chetti {/. Z. A?., 7 Mad.^ 47) 
referred to. Balkishen v. Narain Das and 
others. 

[XVI-93 

(1) s. -Procla?naf 1071 of inctiml) ranee 

— Effect 071 pzirchaser.] Certain immoveable 
property was put up for sale, under the pro- 
visions of Act X of 1877, in execution of a decree 
for money and was purchased by C, with notice 
that L held a decree enforcing a lien on such 
property. Subsequently L applied for the sale of 
such property in execution of his decree, and 
such property was put up f;^r sale in execution 
of that decree, and was purchased by S sued, 
by virtue of such purchase, to recover possession 
of such property from C. Held that inasmuch 
as under Act X of 1877 what is sold in execution 
of a decree purports to be the specific property, 
and as Chad purchased the property in suit with 
notice of the existing lien on it and subject to its 
re-sale in eicecution of the decree, in execution 
of which X had purchased it what actually* was 
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sold in execution of that decree to 5 was such 
property and 5 was entitled to possession of 
such sale. Sales under 
Act VllI ot 1S59 and Act X of 1877 distinguished. 
Sheo Ratan Lal 2/. ChoteyLal. {Obsolete), 

[1-43 

(2)- Appeal.] This appeal relates to a 

question arising under s. 287 of the Civil Proce- 
dure Code, In course of execution of respon- 
dents decree against the appellants it became 
necessary tor the Court to ascertain the incum- 
brances to which the property of the judgment- 
debtor ordered to be sold was liable. The Court 
held those to amount to Rs. 4,600 and entered 
that m the sale proclamation. The judgment- 
^btor appealed to the Judge on this quistion. 

that the appeal was maintainable. Mohan 
Lal V, Ibn Hasan* 

[VI-167 

(1 ) • s, 291 .--Deposl t by vendee. ] 

See s. 244 No. (47). 

(2) .- 


rli'' : — *1 An order under s. 201 

oi the Civil Procedure Code adjourning a sale in 
execution of a decree is not appealable either 
an a ‘decree within the meaning of ss. 2 and 
244 of the Code, or otherwise. Rahiman and 
ANOTHER V. MuHAMMAD HuSAIN AND ANOTHER. 

EVin-71 

of seclton io Act JV 
that s. 291 of the Code of 
Civil Procedure must be taken to have modified 
s. 89 of Act^o. I V ot 18S2 when the debt and 
costs (including the costs of the sale) are tendered 
to the ofiirer conducting the sale, or when it is 
proved to his satisfaction that the amount of such 
debt and costs has been paid into the Court that 

^al (/. L. r?., 19 All., 205) followed. Hartas 
Rai and another v. Rameshar. ^ 

[3:VI1I-70 

S?' ?■ order under 

section.] Held that a suit will lie to set aside 
“df r s. 293 of the Code of Civil 
Procedure. _pid also that the fact that thecer- 
Mcate provided for by s. 293 of the Code has not 

‘he decree-holder 
judgment-debtor, as the case may be, from 
recovering from the defaulter the aeficienS 
ansing on a re-sale of property sold in execution 
of a decree but noj, paid for. tIpesIi W 
A^^OTHERS 21 . DeoKI NaNDAN RaI^AN^ AN- 

[XVI-168 

( 2 .) - - Appeal.] No appeal lies from an 

Code of Civil Procedure 
directing a defaulting purchaser at a sale in 

occasioned by this 
delauli. Ram Dial v. Ram Dass (/, R^^ i 
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AIL, iSi) and Saif Nath Sahai v. Moheep 
Aarayan Singh (/. L, R., i6 Calc., 535) dissented 
5 '••Soudagar Mai v. Abdul Rahman Khan 
\W- A/. 1890, 2>. 85) ; Rahim Bakhsh v. Dhuri U. 
L R., 12 ail, Z 91US. C., W. N. 1890, p. 135) 
followed. Deoki Nandan Rai and anotoer w' 
1 APESRi Lal and others. 

[XII-74 

Ilahi Bakhsh and another v. Baij Nath. 

[XI-158 

jy) J- 284 — -without permission— 
\o[ilable—{Act X of 18773.] Section 294 of 
Act X of 1877 did not make a purchase by a dec- 
ree-hoiaer, without the permission of the Court 
absolutely void, but only voidable on the appli- 
cation of the judgment-debtor or any other per- 
son interested in the sale. Held therefore that a 
suit for possession, by such decree-holder against 
the judgment-debtor, who had made no appli- 
cation as menUoned above, was maintainable. 
SuRAj Man v. Debi Charan. {Obsolete), 

[11-28 

(2.)— -Applicability of section io proceed-^ 

zngs befo 7 ‘e Collector)] A, in execution ot his dec- 
ree against brought property to sale and by 
the permission of tne Collector (to whom the dec* 
ree had been transferred) bought it himself but 
tailed to deposit the purchase money ; conse- 
quently the property was resold and bought by 
6 s nmther.) One D who had also a decree 
agaii^t the same judgment-debtor, applied to 
the Collector to get the sale cancelled on the 
^•oundthat the purchase by Cwas really by 
A, and as had not this time obtained the 
permission ot the Collector the sale was illegal 
Civ 1 Procedure Code. The Collector 
^ ^'^ld^{m a suit brought by 

0^1 Collector's order) that the 
Collector ivas right. That s. 294 applied also to 

R^KMiNi^77^*^Mfr^ Collector for execution. 
Kakmini V. Munni Lal and others. 

[VII-2i4 

(3 ) _ Appeal)] Held that an order allow 

cution ot his decree was not appealable The 
fo m ft, Civil Procedure Code.’wWch 

IS made appealable by 5.588(16! is the nrH^r 

Kuar » Cnliu 

Chakder and another. v-WARU 

[III-104 

(L) S. 29 B~^^ 0 t/ief'Y 0 lse)’--Pavmenf/}^j 

Znitifr Xrf a jS- 

S’ theif ^ Court a sum on accomt 

ot the decree ot one of the decree-holder^ tiFi 

orSth^A be held as “ assets” realized by sale 
or othewrise, in execution of a decree, scfaatn 

dSr Cod/ Civil ProcL 

aure code. Gopal Dai v. Chunni Lal. 

[VI-1 
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(2) -^Money paid in 

Court by receiver — Applicability of proviso (c) 
to suck case.] A decree declared that the plain- 
tiffs were entitled to have a former decree satis- 
fied out of the rents and profits of certain pro- 
perty ; and the Collector of the district was ap- 
pointed receiver, and, having received the rents 
and profits as such, paid them into Court, Prior 
to the Collector’s receipt of the rents and pro- 
fits, an application was made by the holder 
of another decree for execution against the 
same judgment-debtor. Held that the case 
did not fall within the proviso to section 295 of 
the Code of Civil Procedure, as that proviso 
related solely to cases of sale, and here there 
was no sale ; that the first paragraph of the 
section was applicable, there being nothing in 
that paragraph to limit the decree therein men- 
tioned to any particular kind of decree, and 
that the rents and profits were rateably divi- 
sible under the section. Bhola Nath and 
OTHERS V. GaNESHI LaL. 

[X 494 

(3.) Same judgment-debtor-- Decree for 

money,] U held a money decree against JB^ P 
and in execution whereof he caused to be 
attached and sold certain property belonging 
to B. D held a decree against P, R and 5 , 
which so far as P, P, and S were concerned, 
was a decree for enforcement of hypothecation 
by sale of the judgment-debtor’s property, but 
which did not direct the sale of specific pro- 
perty belonging to B, An application by D, 
under s. 295, Civil Procedure Code, for an order 
enabling him to share rateably in the proceeds 
of IPs execution was rejected. Held that there 
being no question of fraud in the case, D 
was entitled to enforce his decree in the first 
instance against the property of B ; that his 
decree against B did not lose the character 
of a decree for money under s. 295 of the 
Code because it directed a sale of the property 
of the other judgment-debtors; and that the fact 
that there were four judgment-debtors in Us 
decree and only three in Ifs would not deprive 
D of the right to share rateably. Shumbhoo Nath 
Poddar v. Lucky Nath Dey (/. L, R., 9 Calc, 
920) referred to. Deboki Nundufi Se7tv, Hart 
{I, L, R„ 12 Calc,, 2gS); Jagat Naram Pal v. 
DJmndhey Rai (/ . L. P., 5 AU,,^ 566) and Hart v, 
Tara Pr as anna Mukerji (/. Z. P,. u Calc., 718) 
distinguished. The Delhi and London Bank 
V, The Uncovenanted Service Bank, Ba- 
reilly. 

[VII -262 

( 4 .) Re-sale {Act X of 

One T held a decree against R R for Ps. 63. 
One C Z at the same time held a decree against 
R P and/ S jointly and severally for Rs. 365. 
P P owned 66 bighas of land and / 45 

highas, and the two owned 318 bighas in 
common. Alh the above-mentioned property 
was separately attached and ordered to be 
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sold in execution of each decree. The officer 
conducting the sales first put up P P’s interest 
in the 66 bighas and 318 bighas and the lot was 
knocked down for Ks. 435, sufficient to satis- 
fy both decrees. That officer then proceeded 
to re-sell the property already sold, as well as 
J S's 45 bighas and his interests in the common 
lands, and the sale was made for Rs. 140. Held 
that the second-sale was illegal and should be 
set aside. The re*sale of the property already 
sold in execution of the first decree was not 
allowable with reference to the provisions of 
s. 295 of Act X of 1S77. C L was entitled 
under that section to share rateably in the 
assets realised by the first sale, but the property 
of P P could not be again sold in satisfaction 
of his decree. That decree also could have been 
fully satisfied out of the assets realised by the 
first sale. Juala Singh and another v^ Chi- 
RANji Lal and another. {Obsolete). 

LI -42 

(5) Court — One and the same Court — 

Subordinate Judge as such a?td as S, C, C, 
Judge,] The Judge of a Court of Small Causes 
sitting in the exercise of his powers as such and 
in the exercise of his powers as a Subordinate 
Judge is not one and the same Court but twc? 
different Courts. Held, therefore, that the 
holder of a decree made by the Judge of Small 
Cause Court in the capacity of Subordinate 
Judge, who had applied to such Judge acting 
in that capacity for execution of his decree, 
^vas not thereby entitled to share rateably 
under s. 295 of Act X of 1877, in assets subse- 
quently realized by sale in execution 3 )f a decree 
made by such Judge in the capacity of fudge of 
such Small Cause Court. Himalaya Bank v, 
Hurst and another. {Obsolete), 

[ 1-68 

(H) Application of section to sales by 

private alienatio7is.] 

See, s. 276, No. (15). 

( 7 ) s. 295 (c). — hicumbrance,] On the 
22nd March, 1878, the first mortgagee of certain 
property obtained a decree enforcing his mort- 
gage. On the 25th March, 1S78, the second mort- 
gagee obtained a decree enforcing his mortgage. 
Both decrees were made by the same Court. 
On the 2oth June, 1S7S, the property was put up 
for sale in execution of the second mortgagee s 
decree. The first mortgagee subsequently 
brought a suit for a re-sale c€“the property in sa- 
tisfaction of his decree. Plcld that this was the 
only course open to him, and he could not have 
enforced satisfaction of his decree in accordance 
with the provisions of s, 295, Civil Procedure 
Code, inasmuch as the provisions of the first 
and second provisos to that section refer only 
to sales in execution of simple money decrees 
whereas tlie property in question had been 
sold in execution of a decree ordering its^sale, 
and the provisions of the third proviso relate 
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to subsequent and not prior incumbrances. 
Jagat Narain Rai and another V. Dhukdhey. 
Rai. 

[III -160 
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dor such title in the property as to entitle him 
10 maintain a suit for possession of property 
against another similar vendee. Sri Lal v. 
Ballabh Shankar and another. 


( 8 ) .] A 

mortgaged certain property to in July 1874. to 
C ill March 1S77, and again to B in November 
1877. B obtained a decree directing the sale 
of the property in satisfaction of his two mort- 
gages and it was sold accordingly. Subsequent 
to the sale» C obtained a similar decree upon 
his mortgage, and having unsuccessfully ap- 
plied in his own suit to have his decree 
satisfied out of the sale proceeds after pay 
meats of j 5 s first mortgage of July 1S74, 
brought a suit under the last paragraph but one 
of s. 2^5 of the Civil Procedure Code to recover 
the amount received by B in respect of B's 
mortgage of November 1877. Held that to read 
the words ‘an incumbrance’ in s. 295, proviso (c) 
of the Civil Procedure Code as ‘an incumbrance’ 
or ‘incumbrances’ so as to give priority to 
mortgage of November 1877, over C’s earlier 
mortgage of March 1877, would be to defeat the 
intention of the Legislature as expressed in that 
section and also in s. So of the Transfer of Pro- 
perty Act (IV of 1882), and that C was entitled 
to maintain the suit. Mithu Lal and others 
V. Kish AN Lall. 

[X -77 

( 9 ) . Surplus sale proceeds --Aucfiofi 

put chaser \ K and others brought to sale certain 
property 0^ P in execution of a simple money 
decree which they held against P and K pur- 
chased it. The property was subject to a mort- 
gage at the time it was sold. Subsequently a 
decree was obtained against P enforcing the 
mortgage of which G became the assignee. 
There being a surplus of the sale held, in K's 
decree due to the respondent P, the appellant G 
sought to obtain the same in execution of the 
decree held by him. Held that the application 
must be allowed. Gulab Singh v. Pemian. 

[ 111-56 


(10). Appeal.] No appeal will lie from 

an order under s. 295 of the Code of Civil Proce- 
dure dismissing, on the ground that the decree 
was barred by limitation, a decree-holder’s ap- 
plication to share in the assets realized under 
another decree against the same judgment- 
debtor. Such an arder as above-mentioned 
cannot be regarded as a deerree under s 244 
read with s. 2 of the said Code. Kashi Ram 
V. Maki Ram. 


[XII -56 

S. 305 moYhQ.]~-'Held that a private sale, by 
a judgment-debtor who had obtained permis- 
gon of the Court under s. 305 cff the Civil 
Procedure Code, which had not been con- 
firmed by the Court, did not convey to the ven- 


[ 11-243 

S. 306 .--“ Immediately after such declara- 
tion)'] The person declared to be the purcha- 
ser of property put up for sale in execution of 
a decree did not, as required by s. 306 of 
the Civil Procedure Code, pay the deposit 
immediately but paid the same no a susequent 
date. Held .that there was no sale at all of 
the property. Intizam Ali and another v, 
Narain Singh. 






3L the same sutn at any 

bidding at such sale)] The requirements of s. 
310 of Act X of 1877 are not satisfied by the co- 
sharer preferring his claim to the right ofpre- 
emptio^n before the property is knocked down 
and offering to pay a sum equal to that bid by 
the highest^ bidder. That section contemplates 
a distinct bid by the co-sharer in the ordinary 
manner of offering bids. Tej Singh v. Gobind 
•Siugh {/. L. A., 2 Aii.,S^o) followed. Hira 
V, Unas Ah. {Obsolete). 


Sri Kishen v, Debi Ram and others. 




( 2 ).- 


[VIII -208 

. Appeal ] A share of undivided 

immoveable property was put up for sale in 
executimi of a decree, and was knocked down 
to ///. Before it w^as knotked down to him A, 
the decree-holder, who had obtained permission 
to bid lor and purchase such share, and who 
was a co-sharer of such share, bid the same sum 
as that for which it was knocked down to 
claiming the right of pre-emption. The Court 
executing such decree subsequently made an 
order confirming the sale of such share in favor 
ot A. M appealed, impugning the propriety of 
the confirmation oi the sale in favor of A. Held 
that such appeal wmuld not lie. Muniruddin 
Khan z', Abdul Rahim. 


{A.)— Payment of 5 per centum 
w/me purchaser zs the decree-holder.] Where 
a person ivhose property has been sold off in 
exemition ol a decree applies under s. 310 of 
9 ’^!^ Procedure to have the sale set 
aside, the fact that the auction purchaser is also 
the decree-holder will not relieve the applicant 
from paying the percentage required by clause 
{a) ol the above mentioned section. MExND^i 
Lal and another v. Bhujja Singh. 

[XV-140 
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^2). — 'Appeati] No appeal will lie from 

an order passed under s. 310 A, Civil Procedure 
Code, refusing to accept a deposit tendered 
under that section on the ground that it was too 
late. Bashir*ud-din v. Jhori Singh. 

[XVll-7 

(3)^ Remsion.] Held that no appli- 

cation would lie for revision of an order dismis- 
sing an application under s. 310 A of the Code 
of Civil Procedure upon the ground that the 
applicant had filed an application under s. 311 
of the Code. Sundar Singh v, Doru Shankar 
(/. A. /e., 20 AIL, 78) referred to. Debi Das and 
OTHERS V, SaGAR MaL AND OTHERS. 

[XVra-78 

s. 311. 

1. Person eoiapetont to apply. 

%, Material irregalarity. 

3 . ITecessary parties. 

1. Person eompotent to apply- 

(1) . s. 311—1 Held that persons other than 
the decree-holders or the persons whose pro. 
perty was sold in execution of decree were not 
competent to apply to the Court under 3.311, 
Civil Procedure Code, to set aside the sale. 
Man Kuar v, Tara Singh and others. 

[V-124 

See Aghore Nath v. Shama Sundari and 
another. 

[111-167 

(2) “ Decree-holder'' - Person applying 

under s, 295.] The te?im “decree-holder” in 
s. 311 of the Code of Civil Procedure is not 
limited to the decree-holder who instituted the 
execution proceedings, but may include a decree- 
holder who is entitled to come in and share in the 
proceeds under s. 295. Lakshmi v. Kuttunni 
( 2 . L. R., 10 Mad,, 57) approved. Ajudhia Pra- 
sad AND ANOTHER V, NaND LaL SiNGH AND 
OTHERS, 

[XIII -119 

(3) person, „heen sold ''^Co- 

sharer in undivided property ] A person 
claiming to be a co-sharer in certain undivided 
immoveable property, a share of which had 
been sold in execution of a decree, objected to 
the confii'inafcion of the sale in favor of the per- 
son recorded as the auction purchaser, and 
prayed that it might be confirmed in his favour 
with reference to the provisions of s. 310 of 
the Civil Procedure Code. The Court disal- 
lowed the objection and confirmed the sale in 
favour of the auction purchaser. The objector 
thereupon applied to the High Court for revi- 
sion of the order of the lower Court under 
s. 622 of the Civil Procedure Code. 2 Ield that 
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( conlhmed J, 

having been allowed to object to the confirma- 
tion of the sale, and treated as a party to the 
proceeding held therein it was competent for 
him to make such application, notwithstanding 
that he was not one of the persons mentioned 
in s, 31 1 of the Code; that there being no appeal 
in the case, so far as he was concerned the 
High Court was competent to entertain the 
application under s. 622 of the Code ; but that 
as he was not one of the persons who was com- 
petent to avail himself of the provisions of s. 311, 
he had no locus standi to justify his application 
to the lower Court, and the application for 
revision must therefore be dismissed. Bishe- 
SHER Kuar and others v. Hari Singh and 

OTHERS. 

[ 11-146 

(4), Vendee of judg- 

ment-debtor,] The Court executing a decree 
(Munsif) set aside a sale of immoveable proper- 
ty in execution thereof on the applicatiou of one 
A, who claimed to be the owner of the proper- 
ty as purchased under a private sale. Held 
(in revision) that the Munsif acted illegally in 
setting aside the sale on the application di A, 
a third party, and who was consequently not a 
person who could object under s. 311, Civil Pro- 
cedure Code. Bhawani Das and others v, 
Tulsi Ram. 

LIII-7 

Ahmaduddin Khan v, Sheoraj Singh. 

[III-7 

- Surety,] Held that 

ail objection made by one whose property was 
attached and sold in execution ot a decree for 
the payment of money for the performance of 
which he had become a surety, that he was no 
party to the decree, and his pi’operty was not 
liable to be attached and sold, and therefore 
the sale was invalid, was not an objection en- 
tertainable under s. 311 of the Civil Procedure 
Code, and was consequently no ground for 
setting aside the sale under that section, es- 
pecially as it was preferred for the first time 
in appeal, and, moreover, might have been 
taken under s. 278 at the time of attachment, 
when the objector would have had his remedy 
as therein provided. Hub Lal v, Kanhia Lal 
AND another. 

[V-52 

2. Material irregularity. 

(<5,) Illegality— Sale in contravention of 

s, 285.] Three persons D G C and ^2 P 
severally held decrees of the Court of the Sub- 
ordinate Judge of Aligarh against one M L, 
which were in course of execution. One B S had 
also obtained a decree against M L from the 
Court of the Munsif of Aligarh. Attachments 
of the immo^ieable property of M L had. been 
made by both Courts and notifications of *^ale 
issued. The property was sold in execution 
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of the Munsif’s decree. Thereupon B P and 
A P applied to the Munsif to set aside the sale 
on the ground that he was precluded from 
ordering it by the terms of s. 285 j Civil Proce- 
dure Code. Held that the sale was a bad sale 
as being held in pursuance of the order of a 
Court that had no jurisdiction to direct it and 
that the applicants were entitled to make the 
application. Petition of Badri Prasad. 

[11-69 

Aghore Nath v. Sham a Sundari and 

ANOTHER. 

[III-167 

(7.^. Sale in contrave^i* 

Hon ofrS^ 2S7.] A sale by public auction in exe- 
cution of a decree, which is conducted at a time 
and place other than those properly notified, 
is not a sale at all within the meaning of the 
Civil Procedure Code. The time to be notified 
for a sale by public auction in execution of a 
decree must be the time of the commencement 
of the sale in order that all intending purchas- 
ers may be enabled to be present during the 
whole of the proceedings and that all who are 
interested in the property sold may see that 
there is a fair competition and a good sale. 
Where property which w^as advertized for sale 
by public auction in execution of a decree at 
n A. M. was sold at 7 a. m.,— //,?/ij?that the mis- 
take was more than a mere irregularity in 
conducting the sale, and that the whole of the 
proceedings u’ere invalid. Chedami Lal v. 
Amir Beg^. 

[V-178 

(S,) ]. 

The notification of sale, m this case, was put up 
in the Court-house on the 30th June, 1886. 
That notification did not state the place of sale ; 
it stated that the sale would take place on the 
27th July, but it took place on the 29th July, 
and before the expiration of the thirty days, 
required by s. 290, Civil Procedure Code. 
Held that the sale was void ab initio. Jasoda 
V, Mathura Das and others, 

[Vn-145 

(9^ Sale in contravention 

of s. ago.] Held that the fact of a sale of Im- 
moveable property in execution of a decree hav- 
ing taken place before thirty days from the 
proclamation of sai^.e being made on the pro- 
perty had expired was not a material irregu- 
larity in the publication of the sale. Eabchan- 
DAR V. Kamta Prasad. 

[II-4S 

(10). ] In 

this case the sale in execution of a decree was 
held only 16 days after the date of proclamation, 
witifout the consent of the judgment-debtor, 
which was clearly an irregularity; and as 184 
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I bighas were sold for only Ks. 500 it must be 
! presumed that the irregularity did cause sub- 
stantial injury to the judgment-debtor. Pleld 
that the sale must be set aside on the applica- 
tion of the judgment-debtor, Nathu v. Har- 
BHUJ . 

[V-304 

(21). ] All 

infringement of the rule contained in s. 290 of 
the Civil Procedure Code is an irregularity 
vitiating a sale in execution of decree, and is 
something more than a material irregularity in 
publishing a sale to which s. 31 1 refers. Bakh- 
SHi Nand Kishore v^ Malak Chand and 

ANOTHER. 

[V-42 

(12) — ] Where 

a sale of immoveable property in execution of 
a decree took place before the expiration of the 
thirty days required by s. 290, Civil Procedure 
Code, and without the consent of the judg- 
ment-debtor, by Edge, C.J. (Brodhurst, J., 
dissenting) that the holding oi the sale under 
these circumstances was not merely an irregu- 
larity within the meaning of s. 31 1 of the Code* 
but was an illegality, and that it was open to 
the judgment-debtor to object to the sale and 

j to apply to have it set aside on the ground of 
i such illegality, without proving that he had 
! sustained any substantial injury. Held by 
Brodhurst, J., contra, that infringement of the 
rule contained in s. 290 of the Code does not of 
itself vitiate a sale in execution of decree, but 
! is a ‘‘ material irregularity ” within the meaning of 
j s. 31 1— that expression being wide enough to in- 
I elude illegalities — and that before such a sale can 
be set aside, the judgmeist-debtor must prove that 
he has sustained substantial injury by reason 
of such irregularity, Olpherts v. mahabtr Per- 
shad Si?tgk (L. R., 10 /. A., 25 ) ;Ado/i 7 int Megh 
Lall Pooree v, Shib Pershad Madi (/. L R., 7 
Calc., 34) ; Kalytara Chozvdhfatit v. Ram Coo- 
mar Goopia (/. L. R., 7 Calc., 466) ; Tripura 
S^mdari v. Durga Churn Pal {I. L.R.,ii Calc., 
74) ; Bo 7 iomali Mozumdar v. Woofnesk Chunder 
Btmdopadhya (/. L. R., 7 Calc., 730) ; Ba^idy All 
V. Madhub Chunder Nag (I.L. R.,% Calc., 932 ) ; 
Natlm V. Harbhuj {W. N. 1885,/. 304) Jasoda 
V. Mathura Das (/. L. R., 9 Al'l„ 511,) and 
Bakshi Nand Kishore v. Malak Chand {/. L. 
R., 7 All., 2S9) referred to. Ganga Prasad 
V. Jag Lal Rai and another. 

[IX-115 

(13) . Sale without attach- 

ment.] Held that a sale in execution of a sim- 
ple money decree is de facto'' void, where 
there has been no attachment of the property 
sold prior to sale. Mahadeo Dubey v. Bhola 

: Nath Dichit, 


[11-186 
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Ram Chand v, Pitam Mal and another. 

[Vni-196 

(U ) Sale after order postpo 7 u 

ing it.\ The Court executing a decree passed 
an order postponing a sale in execution, but 
the order failed to reach the officer conducting 
the sale and the sale was consequently held. 
The judgment-debtor applied to have the sale 
set aside as void. Held that th:^ effect of the 
Court’s order for postponement of the sale was 
to deprive the officer of all legal authority to 
hold it on the date previously fixed ; that his 
not being aware of the order was not material; 
that the defect in the cale amounted to an ille- 
gality and not merely to an irregularity within 
the meaning of s. 3ii,C. P- C.; that consequent- 
ly it was not necessary to show that the defect 
had caused substantial loss to the judgment- 
debtor ; and that the Court could not confirm 
the illegal sale, but must hold it to be void. 
Sukhdeo Rai v Sheo Ghula^n ( /. L, R.^ 4 AIL, 
382) ; Ram Dial v. Mahiab Sin^k (/. L. R., 3 
All., 701), and Ganga Prasad v.y^z^ Lai Rai (/. 
L. R., 4 All., 333) referred to. Sant Lal and 
ANOTHER V. UmRAO-UN-NISSA. 

[IX-201 

Todi Singh v. Mithu Lae, 

[1-19 

(15.) Sale by Ci vi l Co U 7 ‘t of ances* 

tral prope 7 ‘ty.'\ Held that a sale by the Civil 
Courts of ancestral property within the meaning 
of the Government Notification No. 571, dated 
3Tst August, 1880, was void. Ram Chhaibar 
Misr V. BeeJm Bhagat {W. N'. 1885, 190) dis- 
tinguished. Banke Lal v. Muhammad Husain 
Khan and another. 

[VII~32 

Anwari Begam and another V. Lachmin 
and others. 

[V-319 

Sukhdeo Rai v. Sheo Gholam and others. 

[11-77 

Per cofttra* 

Shirin Begam and another v. Agha Ali 
Khan and others. 

[XVI-8 

( 16 .) ; — I —Intimidati ng bidders.] 

Held that an intimidation dissuading or prevent- 
ing persons from bidding at an auction-sale, 

E roceeding from a person other than the decree- 
older or the judgment-debtor and who after- 
wards became the auction-purchaser, could not 
have the effect of vitiating the auction-sale. 
Lalman V. Rapu Lal and another, 

[11-138 


CIVIL PBOOEBUEE CODE, s. 311- 

{contmued.) 

(17^) ]. Where 

at a sale of immoveable property in execution 
of a decree, the decree-holder by threats and 
iiitimidaiion, deterred numerous persons who 
would have attended and offered bids for the 
property from coming to the sale, held that there 
was no auction-sale and that the whole proceed- 
ing was therefore de facto void. Bul Chand v. 
ZlNAT-UN-NISSA. 

[1-106 

Daulat Singh an another v. Phul Chand 

AND ANOTHER. 

[11-39 

( 18 .) — Sale after saitsf actio 7 t of 

decree,] An order for sale and a sale under 
such order are ultra vires and nullities if the 
decree which is ordered to be executed has 
been satisfied by payment into Court of the 
decretal money before the order is made. Chun- 
Ni V. Lala Ram, 

[XIII-14I 

(19 j Sale by Co20i ftot having 

jurisdiciio 7 t.] An order for sale and a sale 
under such order are uti'a vl 7 *es and nullitiej^ 
when in fact there was no jurisdiction in the 
Court to make the order. Ham Lall Moita’a v, 
Ba 77 ia Sufidari Dabia {l.L, R., 12 Calc.,-^!!) 
referred to. Balwant Rao 2/. Muhammad 
Husain. 

[XIII-140 

( 20 .) 'Sale adj’ou 7 * 77 cd p?^blica« 

tio 7 i.] The date fixed lor the sale of certain pro- 
perty was 2otli September. The 20th and the 
2ist September being holidays, the sale took 
place on the 22nd September, without any fresh 
publication. The sale fetched a very low price. 
Held that the sale of the property was illegal. 
There were no such proceedings on the 30th or 
2ist September as are contemplated by s. 291 of 
the Civil Procedure Code. Brijnandan Das and 
ANOTHER V. DaLDAPAT SiNGH AND ANOTHER. 

[VI- 127 

Ganesh Singh v. Banno Bibi and an- 
other. 

[VII-50 

(21.) Sale delayed 5 ho^irs-^S^ihstan-* 

tial mjury.] In this case tjie sale was adver- 
tised ior 12 o’clock and did hot take place until 
5 P. M. The property which was estimated at Rs. 
5,000, was sold for Rs. 30. Held that the delay 
was an irregularity within the meaning of s. 311, 
which had caused damage. The sale therelore 
must be set aside, Kallu and others v. Bua- 
DAYYA. 

- [VII-129 

^ (22.) .] Where 

It was found by the lower appellate Court that 



C 743 ) 


DIGEST OF CASES. 


{ 744 ) 


awm DsoGSDua^ cobs, s. sii- 

( continued.) 

a sale in execution of a decree notified to take 
place at noon, had, as matter of fact, not been 
held till sunset, and that in consequence few 
persons had attended the sale and the price 
realised by the property sold was much below its 
proper value. Held that these facts disclosed 
such “material irregularity” and “substantial 
injury” within the meaning of s. 311 of the Code 
of Civil Procedure as were sufficient to warrant 
the setting aside of the sale. Ali Bakhsh v. 
Sahib Din. 

[XI-158 

( 23 .) Proclamation not sfecifyin^ 

share or Gov er 7 mie 7 it revenue i\ Held thB.t a noti- 
fication of sale which does not specify separately 
the shares to be sold, or does not contain a 
statement of the Government revenue is irre- 
gular, and the irregularity as a material irre- 
gularity under s. 31 1 of the Code of Civil Pro- 
cedure. Ganesh Singh v, Banno Bibi and 

ANOTHER. 

[VII-60 

(21) hzcwnbrance—Suhst antial in- 

jury.} A decree having been obtained against 
the representatives of one /F, amongst whom 
vlrere M and K AT, the decree-holder applied for 
the sale of certain immoveable property in execu- 
tion thereof and the property was proclaimed for 
sale. The proclamation of sale specified that 
the property was liable to a prior mortgage 
made by K H. The property having been sold, 
^ one of the judgment-debtors objected to the 
sale on the gr^'unds (i) That in virtue of a 
sale d.'_ A; j :\:icd by K she ( U) ivas the sole pro- 
prietress of the property and that K /fhad there- 
fore no right to mortgage it, and it was incum- 
bent upon the Court, before proclaiming the 
mortgage, to investigate its validity, (ii) That 
the notification of the sale resulted in the sale of 
the property for a sum below its value. Held 
that it was not necessary for the Court below to 
adjudicate upon the validity of the mortgage and 
as no injury has been proved the order of the 
Court below is penectly right. Majid-un^nissa 
V, Janri. 

[VIII-15i 

( 25 ,) — — .] In 

a sale of immoveable propert}’ in execution of 
a decree, the proclamation of sale notified 
that the decree-holder held two charges on 
the property, aggregating about Rs. 1,000. There 
was in fact one change only, amounting to about 
Es. Soo. Held that the error in the proclama- 
tion of sale amounted to such an irregularity 
in publishing the sale and putting up the pro- 
perty to the biddings of the public as must have 
materially marred the fairness of the auction 
and affected the price, and that the sale must 
therefore be set aside, on the ground of material 
irregularity in publishing and cojidiicting it. 

Mae and others v. Bibi Sailo. 

[TI-33 


CtVIIi ‘BROOEBJJRE COBB, s Sil- 

( continued.) 

(2:*,). Omissio 7 i to give 7 iotice under 

s. 24S (X of 1877.)] The omission to give the 
notice required by s. 248 of Act X of 1877 the 
judgment-debtor, on application for execution of 
the decree, affects the regularity of the sale which 
subsequently takes place in execution of the 
decree, and the validity of the entire execution 
proceedings. Ramessuri Dassee v. Daorgadass 
Chatterjce {/.L. R ^6 Calc., 103) followed. Held 
therefore, where execution of a decree was 
applied for against the legal representative of a 
deceased judgment-debtor, and the notice re- 
quired by s. 248 of Act X of 1S77 was not given 
to such legal representative, and certain im- 
moveable properly belonging to the deceased 
judgment-debtor wms sold, that such sale had 
been properly set aside by the Court executing 
the decree by reason of such omission. Quaere. 
— Whether such omission was an irregularity 
in “ publishing or conducting ” the sale, within 
the meaning of s. 311 of that Act In re The 
PETITION OF ImaM-UN-NISSA V. LlAKAT HuSAlN. 

{Obsolete)* 

LI-1 

(27), Sale not proclaimed at the spot i\ 

This was an application by the judgment-debtor 
to set aside the sale of certain immoveable pro- 
perty. It appeared that the sale had not been 
proclaimed on the spot where the property was 
‘attached and that the judgment-debtor had, 20 
years ago, purchased it for double the value 
it fetched in the sale. Heid that the irregu- 
larity was a very grave one ; that the applica- 
cant had made out a strong case ; that the 
lower Courts should take evidence as to the 
present value of the property and whether the 
irregularity reduced the number of bidders at 
the auction. GuR Prasad v. Debi Prasad 
AND ANOTHER. 

. [11-53 

(^ 2 R). Sale 07 Z civil holiday — Death of 

decree-holder.} Held that there was nothing 
unlawful in bidding an auction sale on a civil 
holiday. Bisra^n Mahto v. Sahibimntssa {/. L, 
R., 3 AIL, 333) followed. Held further that the 
death of the decree-holder a day before the sale 
did not operate to render a sale void. Dulari 
V. Mohan Smgh {f.L. R., 3 AIL, 759) followed. 
Amirullah v. Khalilurrahman, 

[11-169 

( 29 ). Death of judgment-debtor after 

attach 77 te?if -^Representative.} S. 234 of the Code 
of Civil Procedure applies only to cases where, 
after the death of the judgment-debtor, the 
decree-holder seeks ^ to bring to sale property 
which was of the judgment-debtor in his life 
time, and which ivas not at the time of his 
death under attachment at the suit of the decree- 
holder. It does not apply to cases where the 
judgment-debtor dies after attachment but be- 
fore sale. An attachment would not abate 
on the death of the judgment-debtor, and his 
death would not render it necessary for the 
decree-holder to take any steps to keep in force 
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an attachment of property made in the judg- 
ment-debtor’s life time. Property under attach- 
ment must be considered as in the custody of 
the law. There is no provision in the Civil 
Procedure Code requiring notice to be given 
personally to a judgment-debtor or his legal 
representative of a sale of property under attach- 
ment. If the legal representative is damnified 
by the sale, his remedy is by application under 
s. 311 of the Code. So held by the Full Bench, 
Mahmood, J., dissenting. Where subsequent to 
the attachment of immoveable property in exe- 
cution of a simple money decree, the judgment- 
debter died, and the property was then sold, 
without making the legal representatives of 
the judgment-debtor parties to the sale pro- 
ceedings. by the Full Bench (Mahmood, 

J., dissenting) that the sale was regular and 
valid notwithstanding such omission. Rafua- 
sa?ni Ayya^igarv. Bagiraihi A7rtmal{L L, R., 
6 Mad., 180) dissented from. 

I/eld by Mahmood. J., that on the principle 
of aTfd/ altcra^n d>artem[ and because the rules 
provided by the Code of Civil Procedure for suits 
should, under s, 647, be applied to execution 
proceedings (those proceedings including and 
terminating in the sale) the omission to make the 
legal representatives of the judgment-debtor 
parties to the sale proceedings was an irregu- 
larity; but that such irregularity would not 
invalidate the sale without proof of substantial 
injury within the meaning of s. 311 ; and that as 
in the present case no such substantial injury 
was either alleged or proved, the sale was valid. 
Held also by Mahmood, J., that a person claim- 
ing by title j^aramount to or independent of 
the judgment-delator is within the meaning of 
s. 311 of the Code. Asmithtmiisa v. 

Ash’mfAinf-L.R., 15 Calc,, 4^%) dissented 
bom Aba^d Ilaq Moz^omdar v. Mohani MoJiim 
Shaha {L L. R., 14 Calc*, 240) followed. Sheo 
Prasad v, Hira Lal. 

[X -103 

(SO) — - — ■'Proclamation by beat of drum^ 
Substa7ttial The peon who proclaim- 

ed a sale in the execution of a decree did not do 
so by beat of drum, as a drum could not be 
found, but by mouth, loudly. The Court ob- 
served that the irregularity might be admitted ; 
but it was impossible to suppose that it had 
caused any substantial injury or materially 
affected the result of the sale ; and there was 
therefore no sufficient ground for interference 
with the order confirming the sale. JrWA Ram 
V, Makhan Lal. 

[L 16 

(Bl) — -^^~Fixing procla 7 nation in afwther 
patti,\ Held that the irregularity of fixing up 
the notice of the intended execution sale of one 
^yatir oi a ^fnahar at the chaupar oi a 
Gitferent " pattV of the same 77iahaP' was not 
a material irregularity in the terms of s. 31 1 of 
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the Civil Procedure Code. Mawashi Khan u, 
Rup Ram and another. 

[I~166 

^ 32 ) — Sale of occtcpa7icy holdmg,'\ 

//<£-/<:/ that, although the title of an auction pur- 
chaser who had purchased occupancy holding 
might be challengeable by the zefnhtdar or co- 
shares in the holding, it was impossible to hold 
that the officer conducting the sale was guilty 
of an_ irregularity in accepting his bid. Nor 
could it be contended that the sale should not 
have been held at all having regard to s. 9 of 
Act XVIII of 1873. Kundan and another V* 

GuL AB. 

LL40 

Nimal Singh v, Chanoer Sen. 

[1-60 

Ramchhaibar Misr v, Bechu Biiagat and 

ANOTHER. 

[V-190 

( 33 .) Proceedings after salei] 

See s. 244, No. (46). 

( 31 ) {JC of 1877)- Runioii}' that sale zuas, 

adJour7ied.] Held that a sale could not be set 
aside under s. 311 of Act X of 1877 on the ground 
that there was an impression abroad that the sale 
had been postponed and consequently very few 
persons assembled at the sale and the property 
fetched an inadequate price if there was no 
irregularity^ in the publication or conduct of 
the sale. Sheo Sahai v, Bhagwan Prasad, 
{Obsolete)* 

[1-104 

( 35 ) --One sale i?i execntio7i of two dec- 

rees.] Certain immoveable property was noti- 
fied lor sale in execution of two decrees which 
were under execution in the Court of a Munsif. 
Separate notifications were issued in the case 
of each. The property was put up for sale by 
the officer conducting the sale once for all in 
execution of both the decrees. The Munsil 
held that the sale was irregular as the property 
should have been put up for sale in the case of 
each decree; and set aside the sale. I/eld (in 
revision) that the Munsif was wrong and that 
there was no irregularity in the sale-officer’s 
proceedings. Petition Bhawani Das 
Rup Ram and others. 

[ 1-80 

(33) —Sale set aside— Re-aitack'me?ili] 

Certain immoveable property of A (the judg- 
ment-debtor) was attached and sold in execution 
of a decree held by B* The execution sales 
were confemed and the execution proceedings 
struck off, but the attachment was ex^jressly 
maintained, On appeal by A, the sales were 
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set aside. B then applied for a re-sale of the 
properties and fresh proclamations were issued 
and the properties were re-sold. Held that this 
second sale could not be attacked on the ground 
that the properties had not been re- attached as 
the former attachment had been expressly main- 
tained by the Court and was subsisting. Ata 
Husain v. The Bank of Upper India. 

[L6 

(37) , Substantial injury— OnusI\ Held 

that the burden of proving irregularity and con- 
sequential damage lies on the person who 
assails the sale under s. 311. Jodha Singh v. 
Bhup Singh and another. 

[VII-117 

(38) .^ .] It 

is not sufficient for an applicant under s, 31 1 of 
the Code of Civil Procedure to show that there 
has been material irregularity in publishing or 
conducting a sale and that a price below the 
market value has been realized but he must go 
on to connect the one with the other, that is, 
the loss with the irregularity as effect and 
cause by means of direct evidence. Tassaduk 
Rasul Khan v. Ahmad Husain {L. R., 20 /. A,, 
176) referred to. Jagan Nath v, Makund 
Prasad. 

[XV-154 

(39) . Cause and effer,tl\ 

Held that in an application under s. 311 of the 
Code of Civil Procedure to set aside a sale in 
execution of a decree it is necessary for the 
applicant to show, not only that there has been 
a material irregularity in publishing or conduct- 
ing the sale but also that substantial injury 
had been sustained in consequence of such 
material irregularity. Anmachellam v. Aruna- 
chellam {L. R., /. A., 171) and Tasadduk 

Rasul V. Ahmad Hasan (/. Z. i?., 21 Calc., 66). 
Held also that in such an application it is not 
competent to the applicant to raise, nor to the 
Court to entertain, any plea to the Jurisdiction 
of the Court executing the decree, as, for exam- 
ple, a plea that the property sold, or part of it, 
Was ancestral and ought to have been sold in 
accordance with the provisions of s. 320 of the 
Code. ShirinBegam and another v, Agha 
Ali Khan and others. 

[XVI-9 

B- ISTeeessary parties. 

^ Auction purchaseri] Where a 

mdgment-debtOT applied under s. 311 of the 
Code of Civil Procedure to set aside a sale, but 
omitted, uiitii after the expiration of thirty days 
from the date of the sale, to join the auction 
purchaser as a party; held that, the joinder of 
the auction purchaser being essential, the appli- 
cation to set aside the sale was barred by 
hmitation. Karamat Khan and another v. 
Mir Ali Ahmed. • 

[XL121 
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(41) .—,. Decree-holder)) The decree hol- 

der is a necessary party to an application under 
s. 31 1 of the Code of Civil Procedure. Hence 
where a judgment-debtor applied under the 
abovementioned section to have a sale in execu- 
tion of a decree against him set aside and made 
no attempt to implead the decree-holder until 
long after limitation had expired. Held that 
the application must be dismissed. Karamat 
Khan V, Mir Ali Ahmed {W. IM. 1891, p. 121) 
referred to. Ali Gauhar Khan v, Bansi- 

DHAR. 

[XIIl-lYS 

(42) Jurisdiction?^ Held by the Full 

Bench that an application to set aside on the 
ground of material irregularity ivithin the mean- 
ing of s. 311 of the Civil Procedure Code a sale 
held by the Collector in execution of a decree 
transferred to him for execution under s. 320 
cannot be entertained by a Civil Court. Maaho 
Prasad v. Hansa Knar (I, X. R,, 5 All., 314) 
followed. Nathu Mai v. Lachmi Narain {/. 
L. R., 9 All., 43) distinguished. 

Per Edge, C. J,— -The intention of the Legis- 
lature as expressed in s. 320 and the following 
sections of the Civil Procedure Code was not to 
allow any delegation to the Collector of power 
to adjudicate upon questions of title, bub in 
other matters, to hand over all the proceedings 
to the Collector, and to withdraw the matters 
so handed over from the purview of the Civil 
Courts to that extent, but not questions of title 
or the other questions, if in dispute, referred to 
in s. 322 B, 322 C, or 322 D, Keshabdeo 
Radhe Prasad. 

[IX-10 

(I) s. 312.— Power 0/ Court to set aside 
sale without motion.] Heidtlmt the Court could 
not set aside a sale which had taken place in 
execution of a decree of the same Court without 
being moved so to do either by the decree-hol- 
der or judgment-debtor by application made 
under s. 31 1, Civil Procedure Code. Ram Nar- 
ain o. Bishamber Nath. 

[II-l 

(2.) Appeal.] Petheram, C. J., and 

Oldfield, Brodhurst, and Duthoit, JJ„ an order 
passed under the first clause of s. 312 of the 
Civil Procedure Code after an objection made 
under the provisions of s, 311 has been dis- 
allowed, is appealable under art. fi6) of s. 
58S. 

Per Mahmood, J., an application made 
under s. 311 can be disposed of only under s. 
312, and if the Court rejects the objection 
to the sale, the order must be regarded as an 
order “ refusing to set aside a sale of immove- 
able property” under the first paragraph of s* 
312, and therefore appealable as falling under 
> the purview of art. (16) of s. 588, 
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Labnan v. Rassu Lai {W. N 18S2, p. 117) and 
Rajaft Kuar v.Lalta Prasad {W, N. 1883,/. 
278) dissented from by Mahmood, J. Tota Ram 
V. Baldeo Prasad and another. 

[V-17 

^3,^ .] In execution of a decree 

against B (a minor) his property was put up to 
sale, and sold on the 20th September, 1885. 
Objections under s. 31 1 were filed on behalf of 
the minor through his mother as gtiardian but 
the application was rejected on the ground that 
she did not legally represent the minor. The 
order was made on nth January, 18S6. On the 
i2th January, i886, objections were filed on 
behalf of the minor by one B. On the 2nd of 
August, 1886, this application was also rejected 
on the ground that the sale having been con- 
firmed on the nth January, 1886, the Court was 
precluded from entertaining the application. 
Held that an appeal lay to the High Court 
under s. 312, Civil Procedure Code. Baldeo 
Singh v. Kishen Lal and another. 

[VII>58 

(4) Suit to set aside sale---For f raud 

and want of pirisdiction^ (Act VII! of 1859J.] 
A suit was instituted in the Court of the Subor- 
dinate Judge of Benares for money secured by 
the mortgage of immoveable property situate 
within the limits of the district of Benares and 
of immoveable property situate within the limits 
of the Family Domains of the Maharaja of 
Benares. The Subordinate Judge had not 
jurisdiction to proceed with this suit in so far 
as it related to the latter property ; and he was 
authorized to proceed with it under the pro- 
visions of s. 13 of Act VI 11 of 1859 by the Pligh 
Court in concurrence with the Board of Revenue. 
He accordingly proceeded with the suit and on 
the i8tii November, ^^74, gave the plaintiifs a 
decree for the recovery of the money claimed 
by the sale of the mortgaged property. With a 
view to bring the mortgaged property situate 
within the limits of the Family Domains of the 
Maharaja of Benares to sale, this decree was 
sent for execution to the Subordinate Judge at 
Kondh within whose jurisdiction such property 
was situate ; and such property was sola 
in the execution of this decree on the 29th 
August and the 4th September, 1877. Siibse- 
Quentiy the defendants in the present suit who 
held decrees for money AT, one of the plain- 
tiffs in Jhe suit above mentioned, applied 
to the Subordinate Judge of Benares for the 
attachment and sale of interest in the decree 
above mentioned, falsely representing that the 
sales in execution of that decree of the 29th 
August and 4th September, 1877, had been set 
aside. Such interest was accordingly put up 
for sale on the 29th May, 1878, at Benares by the 
Subordinate Judge ot Benares and was purchas- 
ed by the plaintife in the present suit who were 
induced to purchase by such false represen- 
tation. The plaintiffs in the present suit claim 
the avoidance of the sale of the 29th May, 1878, 


CIVIL J^KOCEDITJEIB CODE, s. 312- 

( continued.) 

and the refund of the purchase money on the 
ground that they were induced to purchase by 
such false representation and on the ground 
that the sale of the interest of H in the decree 
of the i8th November, 1874, being of the nature 
of immoveable property situate within the limits 
of the Family Domains of the Maharaja of 
Benares could not legally be sold at Benares 
by the Benares Court. Held that such false 
representation must be held to constitute in law 
such fraud as vitiated the sale of the 29th May, 
1878. ^ Also that the Benares Court acted ulb^a 
vires in selling at Benares an interest in im- 
moveable property situate within the Family 
Domains of the Maharaja of Benares. Also that 
(following S. A. No. 969 of 1877 decided the 
14th December 1877) the provisions of s, 13 
of Act Vin _ of 1859 were not applicable in 
a case in which a portion of the immoveable 
property was situate within the limits of the 
Family Domains of the Maharaja of Benares, 
those domains not constituting a district within 
the meaning of that section. Raghunatu DAis 
AND another z/. KaKHAN MaL AND OTHERS. 

[1-35 

(5) ^ fraud . j Held 

that a suit to set aside an auction sale held ^n 
execution of a decree was maintainable. Ram 
Prasad v. Nafaili Kuari. 

[II'5 

(3) ip-regularity. '] 

Held that a suit to set aside a sale on the ground 
of irregularity in the publication of the sale was 
not maintainable. Ram Pers/iad^ v. Nafaili 
Kuari ( I'V. N, 18S2, p. 5) distinguished. Alim- 
uddin Husain v. Naubat Rai and others. 

riII-264 

Ram Sarup v. Raghunandan and others. 

[1-38 

(7). Onground that 

property was 7 iot saleable . 1 In execution of a 
decree on a mortgage bond, for the sale of the 
mortgage property, and for the costs of the suit, 
amounting to Rs. 1,000, certain houses were 
attached, on the 30th September, i8Sr, which 
were not part of the mortgaged property. On 
an objection raised by the judgment-debtors, 
that the decree was by its 'terms executable 
only against the mortgaged property, the High 
Court in appeal decided on the 16th September 
1882, thatthe houses were r-ot liable to attachment 
and sale under the decree. In the meantime on 
the 15th June, 18S2, the houses had been put up 
for sale and purchased for Rs, 500 and the sale 
had been confirmed on the x6th August, 1882. 
The judgment-debtors brought a suit against 
the purchaser to set aside the sale, on the 
ground that the houses were not saleable under 
the decree. Held that the decree in regard to 
costs was a decree made personal agamst the 
judgment-debtor, and conferred a right upon 
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the decree-holder to take out execution for the 
recovery of those costs, not only against the 
property mortgaged in the bond, but also against 
the person and other property of the judgment- 
debtor. 

Per Oldfield, J., (Mahmood, J., doubting) 
that the attachment and sale in execution of the 
decree were valid, inasmuch as they were made 
in respect of the costs as well of the principal 
and interest decreed. 

Per Mahmood, J., that the suit was main- 
tainable, and was not barred by any plea in 
limine. Abdul Hay e v. Nawab Raj \B. L. R. 
Sup. K 911) referred to. 

Also per Mahmood, J., that inasmuch as the 
adjudication of the 6th September, 18S2, was 
one between the judgment-debtors on the one 
hand and the decree-holder on the other, and 
subsequent not only to the sale but to the con- 
firmation of the sale, and inasmuch as the 
Court was not then called upon to decide any 
thing in relation to the nature of the decree as 
to costs the order then passed could not be used 
against the purchaser. 

Also ptr Mahmood, J., that it was doubtful 
\\»laether, the attachment having been made for 
the whole amount of the decree and not for costs, 
and no separate proceedings having taken place 
in respect of the personal decree against the 
judgment-debtor, the attachment, the notification 
of sale, and the sale itself, were valid ; but that 
everything that was said against those proceed- 
ings constituted matters falling under s. 312 of 
the Civil Procedure Code, which enables parties 
to object to confirmation of sale ; and that there- 
fore, even assuming that the sale and confirma- 
tion of sale were subject to the objection of 
“material irregularity in publishing or' conduct- 
ing” the sale within the meaning of s. 311, a suit 
like the present, upon that ground, alone was 
prohibited by the last part of s- 312. Raghuber 
Dayal V. Ilahi Bakhsh and another. 

[V-65 

(S.) Suil to avoid order setting aside 

sale (Act V/II of 1859),] Certain property was 
sold in execution of a decree. On the applica- 
tion of the judgment-debtor the sale was set 
aside in part, the Subordinate Judge stating 
that there was no material irregularity in pub- 
lishing or conductiug the sale, and no conse- 
quent substantial injury. This suit was insti- 
tuted to have the sale so set aside confirmed. 
Held that as there was no irregularity in 
conducting the sale, the same could not have 
been legally set aside under s. 257, Act VIII of 
1859. The suit therefore was properly instituted. 
Daulat Bibi and others V. Q UTUB Husain 
and others. {Obsolete), 

[1-35 

{Act V/lIof 1S59).] 

On thesist August, 1S76, certain immoveable 
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property belonging to M ivas put up for sale 
and was purchased by R. On the 20th April, 
1S77, such sale was set aside under s. 256 of Act 
VIII of 1859, on the ground that the order attach- 
ing such property and the notifications of sale 
had not, as required .by s 222, been signed by 
the Court executing the decree but by tire Mun- 
sarim of the Court. On the 27th June, 1877, M 
conveyed such property to AT, who purchased 
it bona fide, and for value, and satisfied the 
incumbrances existing thereon. On the isth 
April, 1878, R sued // and M to have the order 
setting aside such sale set aside, and to have 
such sale confirmed in his favour, on the ground 
that it had been improperly set aside under s. 256 
of Act VlII of 1859, the judgment-debtor not 
having been prejudiced by the irregularities in 
respect whereof such sale had been set aside. 
Heldhy Oldfield, J., that although such sale might 
have been improperly set aside, yet inasmuch 
as the order of attachment and the notifications 
of sale could have no legal effect, having been 
signed by the Munsarim of the Court executing 
the decree, and not by the Court as required 
by s. 222 of Act Vin of 1S59, and inasmuch as it 
would be inequitable, after the incumbrances on 
such property had been satisfied and the state of 
things changed, to allow R, after standing by 
for a year, and permitting dealings with the 
property, to come in and take advantage of the 
change of circumstances and obtain a property 
become much more valuable at the price he 
originally offered, R ought not to obtain the 
relief which he sought. Held by Straight, J. 
that the fact that the Court executing the decree 
had not signed the order of attachment and the 
notifications of sale vitiated the proceedings in 
execution ab initio, and rendered the sale which 
R desired to have confirmed void, and R's suit 
therefore failed, and had properly been dismiss- 
ed. Ram Dial v, Mahtab Singh and 
OTHERS. {Obsolete). 

[1-62 

(10.) Heldtlmt 

persons other than the decree -holders or the 
persons whose property was sold in execution 
of decree were not competent to apply to the 
Court under s. 311 of the Civil Procedure Code, 
to set aside the sale. M in whose name 
property had been purchased at an execution 
sale which was improperly set aside, brought a 
suit to have the order setting aside the sale 
reversed, and the sale confirmed in her favour, 
and for a declaration that the property was not 
liable to be sold in execution of a decree of the 
defendants against third persons, under which it 
had been attached and advertised for sale. 
Held that such a suit could only be maintained 
under s. 42 of the Specific Relief Act (I of 1S77 J 
but that, s. 244 of the Civil Procedure Code in« 
dicated the intention of the Legislature that 
such questions should be determined in the exe- 
cution department, and reading together the pro- 
visions of ss. 244> 278 and 2S3 of the Code, the 
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suit was premature and therefore not maintain- 
able, Man Kuar v, Tara Singh and others. 

[V-124: 

(II,) (^ 4 ^/ AT 0/1877).] 

(Oldfield, J. dissenting) that a suit by the 
purchaser at a sale of immoveable property in 
execution of a decree, which has been set 
aside under ss. 3iiand3i2of Act X of 1877 
to have such sale confirmed, on the ground that 
there was no irregularity in the publication or 
conduct thereof is not barred by the last clause 
of s. 312 or by the last clause of s. 588, 
but is maintainable. Azim-ud-din v. Balded. 
{Obsolete.') 

[1-31 

^12) — — — — Execution transferred 

to Collector A decree was transferred to the 
Collector for execution. A sale was held by 
the Collector under that decree. Subsequently 
that sale was set aside by the Collector by an 
order under s. 312, Civil Procedure Code. A 
person who had been an auction purchaser 
at the sale so set aside brought a suit in a 
Civil Court to have the sale restored and con- 
firmed. Held that such a suit would not lie. 
Azhmtddin v. Baldeo (/. L. R.. 3 AU.y 554) 
and Bandi Bibi v, Kalka (I, L. AlLy 602) 
referred to and held to be no longer applicable 
by reason of the changes effected in the law by 
Act No. VII of 18S8, but the judgment of Oldfield, 
J, in the former case approved. Madho Pra- 
sad V. Hansa Kuar {L L. R., 5 All., 314) refer- 
red to. Shib Singh v, Mukat Singh and 

OTHERS. 

[XVI-135 

Pre contra. 

* 

Bandi Bibi v. Kalka, 

[VII-110 

Banno Bibi v, Jasooa Kuar. 

[VIII-248 

Azim-ud-din v, Baldeo. 

[1-31 

Ugar Nath Tiwari v, Bhonath Tiwarl 

[XI-41 

( 13 ) At 

a sale of ancestral property by a Collector exe- 
cuting a decree transferred to him under s. 320 
of the Code of Civil Procedure plaintiffs, decree- 
holders, were the auction purchasers. On the 
application of the defendants, judgment-debtors, 
the sale was set aside by the Collector. There- 
upon the plaintiffs, decree-holders, auction pur- 
cnasers, filed a suit for a declaration that this 
auction-sale was a valid one and that the order 
of the Collector setting it aside was ineffectual. 
lieid that such a suit was maintainable. Skid 
Singh V, Mukat Singh (/. L, i?., 18 AU*y 437) 
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overruled. Ugar Nath Tiwari v. Bhonath 
2 'iwarifW, A/"., 1891,/ 41 j ; Divan Singh v. 
Bharat Singh (I. L. R*, 3 All.i 206) referred 
to, Shiam Bihari Lal and another z', Rup 
Kish ORE and others. 

[XVIII-81 

{ 1 ) B. ZlS.-Saleable interest^] The fact that 
property sold in execution of a decree is in- 
cumbered even when the incumbrance covers 
the probable value of the property, is not 
sufficient to sustain a plea that the person 
whose property is sold had no saleable interest 
therein. S. 313 of the Civil Procedure Code 

I contemplates that either the judgment-debtor 
had no interest at all, or that the interest was 
not one he could sell ; and the fact that the 
property may fetch little or nothing if sold does 
affect the question. Naharmul v. Sadut Aliy 
(8 C. L. R.y 468); distinguished. Pratap Chun- 
der Ckuckerbutty v. Panioiy (A L, A\, 9 Calefy 
506) referred to. Sant Lal and another v. 
Ramji Das and others. 

[VIL6 

(2.) On the 20th 

January, 1883, a decree for foreclosure in res- 
pect of certain property ivas passed. This 
decree allowed the mortgagor time up to the 20th 
July to redeem. On the 30th June, 1883, the 
property was put up for sale in execution of 
another decree and purchased by A. Before 
the date on which the sale could be con- 
firmed (regard being had to the provisions of 
s. 312 of the Code of Civil Procedure and 
art. 166, Limitation Act), the time ^^lowed for 
redemption expired without the mortgage 
money being deposited. A subsequently ob- 
jected to the confirmation of the sale on the 
ground that the judgment-debtor had no sale- 
able interest in the property and asked for a 
refund of the purchase money under sec- 
tion 313 of the Code of Civil Procedure, Held 
that on the date the sale took place the judg- 
ment-debtor had a saleable interest in the 
property and A's case does not fall within sec- 
tion 313 of the Code of Civil Procedure. Janki 
Das V . Maya Ram, 

[IV-3iS 

Knowledge {Act X of 1877).] 

A person who purchases immoveable property 
at a sale in execution of a decree, knowing that 
the judgment-debtor has no saleable interest 
therein, is not entitled to the benefit of the pro- 
visions of s. 313 of Act X oi 1877, which were 
designed for the protection of persons who inno- 
cently and ignorantly purchase valueless pro- 
perty. Mahabir Prasad v, Dhumman Das and 
ANOTHER. {Obsolete), 

[1-19 

(4),.^ .j^AppUcation under section^Pro- 

ceedings transferred to Collector.] Held that 
an application under s. 313 of the Civil Proce- 
dure Code by the purchaser at a sale in 

49 
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execution of a decree which had been transferred 
for execution to the Collector in accordance with 
Ibe rules prescribed by the Local Government 
was entertainabie by the Civil Courts, and the 
Collector had no jurisdiction under the Code 
or under Notification No. 671 of 1880 to enter- 
tain it. Madho Prasad v. Hansa Ktiar (/. L. 
/f., 5 AIL^ 314) referred to. Nathu Mai, v. 
Lachmi Narain. 

[VI -289 

(1) . s. Z 14 :.—'ConJirmatm?iSak subversed on 
appeal?^ Held that an application, to the lower 
Court, for the confirmation of a sale, held in exe- 
cution of a decree, which has been, subsequent- 
ly to the sale, but prior to the application for 
confirmation, subversed by the appellate Court, 
can iiot be granted after such subversal. 
Mur. Chand V. Mukta Prasad. 

[VII -287 

(2) . Appeal^ Certain immoveable pro- 
perty was sold in execution of a decree. The 
decree-holder objected to the sale which were 
disallowed on the 23rd January, 1882; but 
his objections were in the following terms 
**that the objections be rejected." On the 
23rd February, 1S82, the Court executing the 
decree made an order confirming the sale. 
The decree-holder appealed to the High Court 
from the order of the 23rd January, 1882. Held 
that the order of the 23rd January, 1S82, was 
not passed in accordance with the terms of s. 
312, Civil Procedure Code, so as to be appealable 
under s. 588. The order passed on the 23rd 
February, 1882, was the order which should 
have been appealed from under s. 5S8 (16), Civil 
Procedure Code. Lalman v, Rassu Lad and 
O rHERS. 

[ 11-117 

( 1 ). &.S 1 B. — Suit for purchase-money Held 
that having regard to ss. 313 and 315, an auc- 
tion-purchaser at a sale in execution of a decree 
can maintain a suit against a decree-holder for 
recovery of his purchase money when it turns 
out that the judgment-debtor had no saleable 
interest in the property sold and that he is not 
limited to the special procedure in the execu- 
tion department mentioned ins 315, Civil Pro- 
cedure Code, 2. he has a double remedy. 
Laldu Singh and others v, Gajadhar Singh. 

[III -130 

tj 

( 3 ) . — ~ Suit for purchase-money distribu- 
ted U7ider s. 295.] Where an auction purchaser 
seeks to have refunded the price paid by him 
for property sold in execution of a decree on the 
ground that at the time of sale the judgment- 
debtor had no saleable interest therein, it is 
competent to him to proceed by way of a regular 
suit against the person into whose# hands such 
price'^hascomeas such personas rateable share of 
the assets of the judgment-debtor under s, 295 of 
the Code of Civil Procedure. He is not limited 
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to the procedure in the execution department 
mentioned in s. 315 of the said Code. Mumm 
Singh V. Gajadhar Singh (/. Z. i?., 5 AIL^ 577) 
followed. Kishun Lal 2/. Muhammad Safdar 
Ali Khan and others. 

[XI-138 

(3) . Suit for interest and expenses of 

salel\ A judgment-debtor, whose property had 
been sold in execution of the decree, under Act 
Vlil of 1859, appealed from the order, disallow^ 
ing his application to set aside the sale, after 
Act X of 1877, Civil Procedure Code, came into 
force. The appellate Court set aside the sale. 
The purchaser sued the decree-holder for inter- 
est on the purchase-money and the expenses 
of the sale, the purchase-money having been 
returned to him, under the order of the Court 
executing the decree, without interest and less 
such expenses. Held by the Full Bench that 
the provisions of Act X of 1877, and not of Act 
Vill of 1859 were applicable to the determina- 
tion of the matter in dispute in the suit. Held^ 
by the Divisional Bench (Straight and Tyrrell, 
Jj.) that, with reference to the ruling of the 
Full Bench, the suit was maintainable. Pleld 
also by the Divisional Bench that, under the 
circumstances of the case, the plaintiff ought 
not to be granted the relief sought. RaghubaR 
Dial v. The Bank of Upper India. {Obsolete,) 

[III-51 

(4) . Appeal.] A sale in execution of 

a decree having been set aside on the ground 
that the judgment-debtor had no interest in the 
property sold, the purchaser applied for a refund 
of the purchase money under s. 315 of Act X of 
1S77. This application was refused by the Court 
executing the decree (Mimsif). The purchaser 
appealed to the District Judge with the same 
eftect. In appeal to the High Court, held 
that the order of the Munsif, not falling under 
s. 244 of the Code of Civil Procedure, was not 
appealable as a decree, nor was it appealable 
under 3,^588 of the Code of Civil Procedure. Debi 
Das V. SujAN Singh and others. {Obsolete ) 

[IV-178 

(5) , — No appeal lies from an 

order refusing a refund of price to a purchaser 
the sale to whom has been set aside, under s. 315 
of the Code of Civil Procedure. Soudagar Mai 
V. Abdul Rahman Khan {ante^ p* Ss); Tapesri 
Lal V. Deokinandan Rai {ante^ p. 89) and Ram 
Dial V. Ram Das (/. L, i?., i All.^ iSi preferred 
to. Baijnath Sahal v. Moheep Naraiu Singh 
(/. L. R„ 16 Calc,i 535) dissented from. Rahim 
Bakhsh and another V, Dhuri and another, 

[X-135 

(I), s. Z 1 B.--Sale certificate— Evidence of 
tltlel] One S Z in a suit upon a mortgage ob- 
tained a decree for sale of two houses. K Z 
objected that one half of one of the said houses 
was his and should not be made liable to sale 
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in the suit of S L. That objection was grant- 
ed, but nevertheless the decree was prepared 
as for the sale of the two houses without any 
exception. Under this decree the two houses 
were sold, and were purchased by C i?, who 
duly obtained a certificate of sale. Subse- 
quently K Z, having obtained amendment of 
the decree under which the sale had taken place, 
brought a suit against S’ Z, the decree-holder, 
and C R, the auction purchaser, to recover one- 
half of one of the houses sold. Held that the 
title of the auction purchaser was good, and that 
the suit would not lie. Kushal Pana Cha 7 id 
V. Bhima Bai {/. L. R., 12 Bom.^ 589) referred 
to. Kundan Lal V, ChiiT Ram and another. 

[XVI-36 

( 2 ) .] A 

purchaser at an auction-sale held by a Court 
which sale has been duly confirmed is not pre- 
cluded from suing to recover the property so 
purchased merely because he has neglected 
to obtain a sale-certificate. Jaga?t Nath v. 
Baldeo (/. L, R,, 5 Al//., 305) and Dagdtc v. 
Panckam Sing Gaugaram (/. L. R., 17 Bop/z.^ 
375 ) followed. Het Ram v, Baldeo and 
OTHERS. 

[XIV-64 

jAGANNATHt/. BaLDEO. 

[III-48 

Per contp'a, 

Chiranji Lal v. Nathu and others. 

[11-106 

(3) . From the date of such certlfi- 

cateTI The plaintiffs, in execution of their own 
decree, purchased certain immoveable property 
of the judgment-debtoy. The judgment-debtor 
took objections to the sale which were allowed 
by the Court executing the decree, but were 
ultimately disallowed by the High Court and a 
certificate of sale was granted to the plaintiffs. 
The plaintiffs brought this suit for damages by 
w^ay of mesne profits, from the date of the sale 
up to the date of confirmation as the defendants 
being in possession, had, by his act (taking ob- 
jections to the sale), prevented the plaintiffs 
from obtaining possession of the properly. 
Held that, in the absence of malice, &c„ on the 
part of the defendant, the plaintiffs were not en- 
titled to such damages for they had no right 
to the property before the sale w^as confirmed. 
Gobind Ram v, Tulsi Ram. 

[VII-217 

(4) . /j Although the 

auction purchaser at a sale held in execu- 
tion of a decree may not obtain a full 
title until a certificate has been granted this 
must not be considered as necessarily destroy- 
ing any lesser interest which arises by reason 
of general equitable principles. Dagdti v. 
Paptcham Smgh Ganga Ravi (/. L. R., 17 Bovi.t 
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375) and Het Ram v. Baldeo {W. iV. 1894, p, 
54) approved. Chiddo v, Fiari Lal and an- 
other. 

[XVII-14 

Applicatiopi for confirmatiopt— 

Ltmltatlou.] Held following Kylasa Goundan 
V. Rapptasami Ayyan (/. Z. 7 ?., 4 Mad,^ 172) 
and Vithal Fapiardan v. Viiho Jlrav Putlaji- 
7‘av (/, Z. 7 ?., 6 Bom., 586) that the law of limita- 
tion is not applicable to applications for the 
grant of a sale-certificate under s. 316 of the 
Civil Procedure Code. rExmoN of Kishen 
Singh. 

[III-262 

(1). s. 317 ,—Bar of suit between certified 
purchaser and beneficial ow?ier—{Act IH/Iof- 
1859)— (y2£*/Ar£i/i877.)j A sued H, the purchaser 
of certain immoveable property sold in execu- 
tion of a decree under Act VIII of 1859, i'or a 
declaration that H had purchased such proper- 
ly on her behalf. The suit was instituted after 
Act VIll of 1859 was repealed and Act X of 
1877 came into force. When the suit was insti- 
tuted H did not hold a salc-certificate. After 
it was instituted he applied for and obtained 
a sale-certificate under s. 317 of Act X of 187^ 
that when the suit was instituted, it was 
maintainable, as, the defendant not being a 
certified purchaser under s. 260 of Act VIII of 
1859, that section didhiot apply ; and that when 
the defendant obtained a certificate under s. 
317 of Act X of 1877, he became a certified pur- 
chaser, and the suit would only be irmintainable 
if the plaintiff made out a case falling within 
the provisions of the last part of s. 317. Ald- 
WELL V, ElAI-H BaKHSH AND ANOTHER. {Ob^ 
solete), 

[III.126 

(2.) — Third Papdy.] 

The provisions of s. 317 of the Code oT Cml 
Procedure contemplate suits between the certi- 
fied purchaser and the beneficial owner, and 
will not operate so as to bar a suit in which a 
third party asserts that the certified purchaser 
is not the beneficial owner. Sohim Lall v. Lala 
Gya Pep'S had P, H. C. Rep., 1874, 265) ; 

Purapi Mai v. All Khapi (Z Z. R., i ALL, 235) 
and Subha Blbi v. Plara Lal Das (/. Z. R^ 
21 Qz/e:,, 519) referred to. The Uncovenanted 
Service Bank, Ld., v, Abdul Bari and an- 
other. 

[XVI-151 

( 3 .) S. 317 (Proviso) a brought 
this suit against B on the allegations that 
B had fraudulently and \vithoiit his consent got 
his name recorded in the sale certificate while 
he was the real purchaser and had in fact paid 
the purcluise money. The lower Cotuts have 
found in favour of the objections made by 
the plaintiff. Held that on these findings the 
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plaintiff's suit must be decreed, it being covered 
to 3,317. Lakhpat RAI t/. MOR 

[VII-220 

_ ®4 Held that an order under 

■ P‘'°‘=®^“re Code, putting an auction 
pmchaser in possession of the property pur- 
chased, was not open to appeal as an^ order 
under s. 588, nor as a decree as it is not so with- 

O Procedure Code. 

Narain Singh v. Pargash and another. 

[Vl-45 

SS4. g'* I""-”"' i»"»- 

[XIII-122 

S. S 19 .— Proceedings after sale,] 

See s, 244, No. (48.) 

(I.) s. Z% 9 -^Tra 7 tS 7 nissio 7 i of decree to Col 
lector-furisdiction of Civil Courts.] 

s. 311, No. (42). 

"" s. 312, No. (12). 

See s. 313, No. (4), 

(20- 
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tarn land was sold by the Collector under 
the operation of the Rules for the sale of aures 
tral estates made by the Local Government in 
Its Notification No. 671, dated 30th August iSSn 
Objection to the legality of the" sale IS tfken 
by the judgment-debtor under Rule 12 of the 

of r® fir® P^Po^'f? be a reproduction 
ots. jti. C. P. C The Collector disposed of 
the application by recording that “ On inspec- 
tion oi the records of the case, the objections of 
*l®J“u®'"®.‘’^"'^^btor appeared to be weak ’’ 
I.eld that the Collector should apply to such 
applications the practice and procedu-e that 
have always been applied by the CiviiCourts 
in such cases. They are expected to hear evi- 
dence on issues du y framed out of the obiec- 
tions preferred to them and to determine the 
questions before them judicially. Chandan 
Kuar V , Bhijia Singh. Rwandan 

[11.61 


Kishun Ram v. Sarju Prasad. 


(4.)- 


were not appealable to the High Court, Madho 

[III-69 
[VI-108 

authority conferred up^he Local Gove^rZnt 
by s. 320 of the Cod4^ of Civil Procedml prior 
to the amendment of that section by s. 30 o? the 
of Amendment Act (VII 

ceduri^ oPth^ r®iP f® the pro- 

cedure of the Collector in executing decrees 

transmitted to him, included power to mSt a 

‘be Collector’s 

Mad i„ ,he 

Poviff ^ notification in the 

Gazette of the 17th November, 1883, and which 

1 ^ Collector confirming a sale 

fxfSt H f Commissioner of the Division^ 
was therefore not ultra vires of the Local Govern- 
ment. Madho P 7 'asad v. Haizsa Kuar (/. L. K sr 
314; referred to. S. 243 of the N.-W F 
Land Revenue Act (XIX of 1873) does not annhr 
to such orders passed by a Col/ector TAiLD^D'f^ 

fxHERt Das AND 

[X-186 


(5.)- 


(3.). 


passed by a Collector in the exercisl of toe 
powers conferred o-fi him under s. 320 and the 
following sections of toe C. P.Code relating 
to the execution of a decree of a Civil Cnnrf 
after transfer of the decree to him undl s 32I 
are not appealable to the High Court. J^eld 
therefore, that the order of a Collector disallow 
ing an application by the judgment-debtor thlt 
the amount of the decree might be satisfied 
by temporary transfer of his immc^eable pro- 
perty and ordering the sale of such propertv 
and the order of a Collector confirming a sale^ 


decree passed by a Subordinate Judge upLl 
bond, in which certain immo\-eabie^ prooertv 
accordance witif ti e 
r^o^of Government unde? 

red to rSr’' f Procedure Code, transfer- 
rea to the Collector for execution. A snlf* 
in execution took place, ^nd the CollectOT gavl 
® certificate of the sale. Upon^tlds 

nfteludle rn P^'^'^^aser applied to the Subordi. 

to give him possession of a laro-er 
^^^an that specified in ?he 
certificate, and, upon the refusal of the Court to 

irtfscaTe*’ TheV^® Collector to amend he 
certincate. 1 he amendment having been mari^ 
as desired, the purchaser again applied to the 

possession oTthe amount 
claimed by him, and the Subordinate ludse ap-nin 
rejected the application, holding ’'S fn to 
‘be lesser amount had been sold in execution 
of the decree, ^eld that, with referracl to to« 
second paragraph of rule 19 of thTrules flLed 

GovernmentLder s 320 of“he 

'sssr ss- “'o Is? 

y* if ansa Kuar {LL. /?.. t All 
ffeld also that, inasmuch as the Subordinate 
J idge had jurisdiction to decide the question? 
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and inasmuch as, even if his decision were 
wrong, the purchaser had a remedy by bringing 
a regular suit, the matter did not fall within s. 
622 of the Civil Procedure Code, so as to call 
for the interference of the High Court in revi- 
sion. Shivanathaji v. Jama Kashinath (A i?., 
7 Bom.^ 341) and Amir Hasan Khan v. Sheo 
Baksh Singh {L L. R., ii Calc.^p, 6) referred 
to. Sunder Dass v, Mansa Ram and others. 

{Y-BI 

(g,) — .3 The 

execution of three decrees obtained by different 
persons against the same person was tansferred 
to the Collector under s. 320, Civil Procedure 
Code. The same ancestral property was thrice 
sold the same day under the above decrees and 
purchased by different persons. The Deputy 
Collector conducting the sales confirmed the last 
sale on the ground that the lien upon which the 
last decree was obtained was prior to the other 
two. On appeal the Commissioner set aside this 
order and confirmed the first sale on the ground 
that after the first sale no other sale could be 
held. The purchaser under the last sale brought 
this suit to set aside the Commissioner’s order. 
HM that a suit of this nature lay in the Civil 
Courts. But the Commissioner^ order was 
correct. Gauri Sahai v, Sewa Ram and 

OTHERS. 

[VII-267 

( 7 ) . .] A 

and B held a decree against C. A died and B 
applied for execution of the decree on his own 
behalf and as heir to A. The Court transferred 
the decree to the Collector under s. 320, Civil 
Procedure Code. The widows of A subse- 
quently applied to the Court, objecting to the 
execution of the decree by B, as he was not 
heir to A, Held that the decree having been 
transferred for execution to the Collector the 
Court had no jurisdiction to entertain the 
application. Kesho Saran s'. Janki and ant- 
other. 

[111-164 

(8) . .] Where 

a decree has been sent to the Collector for exe- 
cution under s. 320 of the Code of Civil Proce- 
dure he holds any money which may be realised 
in execution of such decree at the disposal of 
the Civil Court by which the decree has been 
sent to him for execution, and he is not compe- 
tent to distribute such money in contravention 
of an order from the Civil Court. Tapesri Lal 
AND OTHERS V, DeOKINANDAN Rai AND OTHERS. 

[XIII-180 

(9) , — — ^ Power of CoUector-^MimsteriaL'\ 
The functions which devolve upon a Collector 
to whom a decree has been transferred for exe- 
cution under s. 320, Civil Procedure Code, are 
functions of a purely ministerial and not of a 
judicial character. Hence where a Collector to 
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whom a decree had been transferred for execu- 
tion under the provisions of s. 320, Civil Procedure 
Code, passed an order for postponement of sale 
in the following terms “ It is ordered that the 
sale be postponed and by means of a copy of 
this order the papers which have arrived from 
the Court should be returned and the record of 
the case should be deposited in the office and 
such order was followed by an order of the Court 
which passed the decree striking off the exe- 
cution-proceedings. Held that these orders 
did not operate as a bar to further execution- 
proceedings within the meaning of s. 373, Civil 
Procedure Code. Reait-un-nissa and another 
V , Haji Muhammad Ismail Khan and others. 

[XI-189 

(10). To override Sze/neAs 

acts,} Held that a Collector, who has obtained 
control of an estate under ss. 320 and 327 of 
the Civil Procedure Code, cannot set aside acts 
of the owner of the estate (in this case the acts 
were grants of leases), because he thinks such 
acts were unwise. There is no reason why he 
should be in a different position from the owner 
himself with reference to the acts of the owner 
before the estate passed out of his control. Ttss 
Collector OF Ghazipur Chitbahal Bha- 

GAT, 

[V-335 

Order for sale before the rtiles 

ca 7 ne m force.} Held, following Hafisufinissa 
Bibiv, Mahadeo Pf^asad {W, A. 1881, A 178) 
that as the order for sale in this case had been 
passed on the itth September, i 88 o 7 the rules 
prescribed by the Local Government did not 
apply. Gur Charan and others v. Gobind 
Prasad and another. 

[II- 12 

(12.) Decree for money'' withm the 

meaning of the rules,} Held that a decree for 
the sale of ancestral land, or of an interest in 
such land, in enforcement of an hypothecation on 
such land, is a “decree for the recovery of 
money ” within the meaning of the rules pres- 
cribed by the Local Government under s. 320 
of Act X, 1877. Birch v. Rati Ram. {^Obsolete), 

[1-146 

S. 322 of creditors?^ Held that 

the assignees of a decree for money obtained 
against a person whose property had been taken 
over by the Collector undcS* s. 326 of Act No. 
X of 1877, whilst such property was under the 
management of the Collector were not entitled 
to be placed on the list of creditors prepared by 
the Collector under s. 322 of Act No. XIV of 
18S2; and that in any case application to be placed 
on the said list of creditors should have been 
made to the Collector and not to the District 
Judge. Murari Das and others v. The Col- 
lector OF Ghazipur and another. 

[XVI-77 



( 763 ) 


DIGEST OF CASES. 


< 764 ) 


OIVIL PEOCEDUEE CODE, s. S22- 

(continued,) 

(1) . s. 322 (B) & s. 322 [1}),~—Lisi of credt- 
iors.\ A dispute arising under s. 322 B of the 
Code of Civil Procedure was referred to the 
District Judge. The District Judge instead of 
acting as provided by s. 322 B sent the matter 
back to the Collector, who passed orders dis- 
allowing the petition of the creditors before him 
that they might be put on the list of creditors to 
be satisfied from the judgment- debtor’s property 
under the management of the Collector on the 
the ground that execution of their decree was 
time-barred. The creditors did not appeal from 
the Judge’s order, as they were empowered to do 
under s. 322 D, but filed a suit against the Col- 
lector as manager of the judgment-debtor’s pro- 
perty, praying for a declaration that their dec- 
ree was not time-barred and was liable to be 
satisfied out of the property in the hands of the 
Collector. Held that, having regard to s. 244 and 
s. 322 of the Code of Civil Procedure, the suit in 
question would not lie. Girdhar Das and an- 
other V, The Collector of Ghazipore. 

[XVI-60 

(2) .] The 

plaintiffs obtained in 1874 a decree for money 
against the defendant. In 1879, t)y an order 
under s. 326 of the Code of Civil Procedure, the 
immoveable property of the judgment-debtor 
was placed under the management of the Collec- 
tor. Before this order was made and during 
the period when the judgment-debtor’s property 
was in charge of the Collector, various appli- 
cations for execution were made by the decree- 
holder. Einally in 1S96, about ten years after 
the last preceding application, the decree-hold- 
ers applied for execution of their decree shortly 
after the property had been released by the 
Collector. Held dLS regards the immove- 
able property of the judgment-debtors against 
which execution was sought, the application 
was not barred by limitation inasmuch as the 
decree-holders had no remedy by execution 
against that property until the Collector’s man- 
agement had ceased. Girdhar Das and 
OTHERS V, Har Shankar Prasad. 

[XVIII-S2 

g. Z2LZ.--~‘AppeaL'\ Held that no appeal 
would lie from an order of the Collector under 
s. 333, Civil Procedure Code. Madko Prasad 
V. Hansa Kuar {I.L, R., 5 All.-, 314 W, 

1S83, p, 164) foIlo\ved. Kish UN Ram v, Sarju 
Prasad. 

[VI~168 

g, 328 . — Within 07 ie monthd^l The period 
of limitation provided for in s. 328 of the 
Code of Civil Procedure is a limitation which 
governs a cause of action arising out of a parti- 
cular resistance or obstruction. So far as that 
resistance or obstruction is concerned, the dec- 
ree-lplder, if he ^vishes to take "proceedings 
under s. 328 must do so within one month from 
the time of such resistance or obstruction. But 
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the bar created by the limitation imposed by 
this section does not extend to and hold good so 
as to bar complaints against acts of resistance or 
obstruction made upon fresh proceedings taken 
by the decree-holder. Ra 77 ia Sekara v , Dha?'- 
TTtarya (L L, R,^ 5 Mad., 113) followed, Balvmit 
V, Babaji (/. L. i?., 8 Bo 7 ?z,, 102J and Vma-^ 
yah Rav A 7 nrit v. Devrao Gobmd (/. Z. 7 ?., 
II Bom., 473) distinguished, Harain Das v, 
Hazari Lal and another. 

[XVI -84 

(!) g. ZZ\—Order allowmg claim-^Ff'ash suit 
{Act VIll of 1859.}] The holder of a decree for 
land, having been resisted in obtaining posses- 
sion thereof by a person other than the defen- 
dant, claiming to be in possession of such land 
on his own account complained under Act VlII 
of 1859 of such resistance to the Court executing 
the decree. The Court rejected such appli- 
cation on the ground that it had been made 
after the time limited by law. Held that the 
order rejecting such application could not be 
regarded as one under s. 229 of Act VI 11 of 
1859, which would under s. 231 preclude such 
decree-holder from instituting a suit against 
such person for such land. Beni Prasad v» 
Lachman Prasad. {Obsolete), 

[IT 45 

(2) ..^—.^Order f^cf^islng adjudicatiQ7i — 
Appeal— RevisioTZ.] A sued for partition of a 
house and obtained a decree. In execution 
however he was resisted by one B, A there- 
upon complained to the Court praying for deli- 
very of possession. The Court fixed a day for 
the investigation of the complaint and sum- 
moned^ to answer thjg complainant. It de- 
cided that B was in possession on his own 
account and was not in collusion with the judg- 
ment-debtor as alleged by A, But the Court 
refused to proceed under s. 331, Civil Procedure 
Code. It simply dismissed A’s application 
referring him to a regular suit. Held that the 
Court should have proceeded under s. 331 and 
treated the question between the decree-holder 
and the bo7zd fide independent claimant as a 
suit. His refusing to do so was equivalent to 
the rejection of a plaint, and is a decree, 
and as such appealable to the District Court 
and the High Court, and cannot be made the 
subject of revision. Petition of Jagannath 

AND ANOTHER V. PaRBATL 

[ 11-125 

”^Cou 7 't tahiTZg actio 7 t 7 mder W 7 V 7 ig 

sectio 7 t.'\ 

See s. 335, No. (i), 

(I) g, 335 — Court taking actiozi imdei' wro7zg 
sectw 7 z.] Where a Court executing a decree 
no complaint made by the decree-holder took 
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action under s. 331 of the Code of Civil Pro- 
cedure instead of under s. 335, which was the 
section applicable to the facts of the case, it 
was held that the action of the Court would 
not be covered by s. 578 of the Code. Jhamman 
Lal v» Haidar Bakhsh and others. 

[XVIII .79 

(2) .j In 

September, 1871, the rights and interests of one 
G in certain houses were put up for sale in exe- 
cution of decree and were purchased by the 
appellant who did not seek delivery of posses- 
sion till July, 1880. When he did so, he was 
met by an application, purporting to be under 
s. 331, Act X of 1877, made by the respondent 
asserting that one of the houses of which the 
appellant wished to take possession had not 
belonged to G, but had belonged to the respon- 
dent’s father. The Court directed the appli- 
cation to be registered under s. 332 of Act X 
of 1S77, and after a summary inquiry decided 
in the respondent’s favor. The appellant ap- 
pealed to the High Court, contending that the 
application had been wrongly preferred and de- 
cided as one under s. 331, and that it ought to 
have been prelerred and entertained under s 
335 - Held that s, 335 clearly applied to the 
tacts and procedure before the lower Court 
and consequently the order of the lower Court 
was not appealable. Manawar Ali v. Ma- 
PHO. \pbsolefe,) 


( 3 .) — ' Appeal— Revisio 7 i.'\ In a suit for 

sale upon a mortgage the plaintiff having ob* 
tallied a decree assigned the same, and the 
assignee brought the property decreed to be 
sold to sale and pi^rchased it himself and 
obtained possession. A usufructuary mortMffee 
of the property who had been a party to the suit 
and in whose favour the decree was, in so far 
that It declared his right to continue in posses- 
sioii, applied to be restored to possession and 
obtained an order in his favour. Thereupon 
the assignee auction purchaser, applied in revi- 
sion to have the order restoring the usufructu- 
ary mortgagee to possession set aside. Held 
that the order in question was an order which 
could properly be made under s. 33c;, C. P C 
and being unappealable an application for revi- 
sion thereof might lie. The auction purchaser 
was uot a representative of a party to the suit 
within the meaning of s. 244, nor was the usu- 
mortgagee a judgment-debtor within 
a 35 > hut he was a person 
other than a judgment-debtor within the mean- 
mg of s. 335, Sai?hajit v, Sri Gopap, 

[xv.e 4 

(4.J ^ ^ <9/1877)1, A was 

the purchaser of certain immoveable property 
LT ®^®*-ution of decree held by him against 
X, He was resisted in obtaining possessimi by 


Cpil, PBOCEBFBE CODE, S. 335- 
(contzfiued. ) 

B who clairned to be in possession as mort- 
? to the Court executing the 

decree, alleging that was not in posseslion! 
but claimed to be so m collusion with X. The 
complaint was barred by 

appealable. Makund Ram Than 
Singh AND ANOTHER. {.Obsolete). 

[ 11-16 

(I.) s. Appeal— Revisio^i.l 

See s. 244, No. (9), 

ot the Code of Civil Procedure is subject to revi- 
sion by the High Court under s. 622 of ti nt 
^athajt V. 7oma Kas/iinath (/. L. 

[iv-ie 

( 3 ). •j'Sectcf'/ly bond,'] W’fiere in a bond 
under s 336 ol the Code of Civil Procedure 
besid<2s the usual covenant to produce the hidn** 
ment-deblor before the Court, furthei stf mlfl 

should happen 

it the judgment-debtor s application to be de- 
clared insolvent were refused, it was thfit 
the latter stipulations were not such as were 
contemplated by s. 336 and could not be enforced 

and1nothIr!“°“' 


[XIII-203 

meat-debtor at any time when the Court shoii^i 
direcit him to ^ so, and standing security under 
^Procedure Code for tlL iudg- 

i^Teltas^eTfrom to be declared insoiveft 
IS released 11 om ins obligation under the hnnd 
I when the judgment-debtor files his petition 
under s. 344 to be declared insolvent. Hoylash 
C/iazidf-a Sha/ia Y , Christo Phoridl (/, Z J? ic 
Calc,, 171) approved. Ram2:an v, Gerard. ’’ ^ 

[XI -5 

Banna Mal Jamna Das and others. 

[xiii-es 

fflliorzM Where a warrant issued by a subor- 
dinate Court directing the Hazlr to Irrest I 
judgment-debtor in execution of a decree was 
AW to a suborSe fo? 
execution by endorcing his name upon iL Held 

rbfrl in the Code of Civil Proce- 

dure to prohibit a Namr irom authorising a 

Pnrf'Vh a warrant of arrest for him 

and that his endorsement must be regarded as 
evidence of the authoritf of thi 
person to* whom the warrant is delivered tn 
it is most desirably wheS 
the of the subordinate Courts delegate 
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CIVIL PBOQEDUBE CODE. c. 343- 

the duty of executing warrants of arrest, that they 
should confer the authority in more clear and 
explicit terms than are expressed by a mere en- 
dorsement, and that they should be careful in 
selecting proper person to discharge that duty, 
bearing in mind, as far as circumstances permit 
the position and caste of the party to be arrest- 
ed, so as to avoid through the medium of Court 
process, subjecting any such party to personal 
indignity or offence. Further that it is import- 
ant the person chosen should be made acquaint- 
fi? contents of the warrant, in order 

that he may be able to inform the judgment- 
debtor at whose suit and for what amount he is 
being taken into custody. V^here a warrant 
for the arrest of the judgment-debtor had been 
executed, and an endorsement thereon, profess- 
edly under section 343 of the Code of Civil 
Procedure, was irregularly made by the Naib 
not having been “ the officer entrusted 
%vith the execution of the warrant,” held that 
such irregularity did not invalidate the arrost 
Abdul Karisi Bullen. 

[117-133 

(I.) s. Arrested ^ intprisoned—^Order 

of attach^nt^ &c. — Attachment after appUca- 
tzau.j When an application to be declar^ an 
insolvent, under s. 344 of the Code of Civil Pro- 
cedure was preferred, the requirements of that 
section had not been fulfilled as the applicant 
had not been arrested or imprisoned in execution 
nor had his property been 
attached m execution of such a decree. Eleven 
days after the application had been preferred the 
applicants property was attached in execution 
of such a decree. One of the creditors subse- 
quently objected to the application on the 
ground that when it was preferred the require- 
mentsof s. 344 had not been fulfilled, //eld 
that the application should not on that ground 
have been dismissed. Makhan Lal v. Gul- 

ZARI MaL and others. 


(2-) 


cutwn bef 07 -e application?^ The plaintiff against 


[iv-se 

Termination of exe~ 


r uic V. 1 VU rroceaure 

Code, to be declared an insolvent. At the date 
the application was taken, the execution nro- 
against the applicant had terminated. 

Meld that tffis was no ground for striking off 

OTHERS*' PiRbhu Lal and 

[VI-137 


(3.)- 


— —^^pp^al— Parties? Where an 
I? declared insolvent is dismissed 
and the applicant appeals, all the creditors are 
necessary parties to the appeal and if some arl 

not made parties the whole appeal must fail 
Munshi Lal v% Chimman Ram and others. 

[XVII.102 


OlVIIi PBOCEBUBB COBB, s. 344-. 

( continued,) 

s. B€B. Property.^’} Meld thB.t the 

mere fact that the applicant has a chance of 
obtaining from his father, by an action at law 
whatever share at some future time he may suc- 
ceed in proving to be partible in his favour 
irom the family estate, now exclusively held by 
the father, does not disentitle him to be declared 
an insolvent, such chance not being property. 
SuKiT Narain Lal v, Raghunath Sahu. 

[VI-45 

(1) B, B5l^ /f the Court is satisfed^^-^ 
^nqutryA This is an appeal from an order re- 
jecting the application of the appellant for de- 
ciaration of insolvency under Chapter XX of the 
Civil Procedure Code, on the mere unsupported 
Rliegations on oath of one of the opposing cre- 
ditors. /ield that, there being no tangible 
material upon the record upon which the correct- 
ness or otherwise of the order may be judged. 
It must be set aside. Syed Muhammad Yakub 

V, JADO RaI and others. 

[V-275 

(2) - 


o'Ti • ' — '^(Act Xof 

1877).] This was an appeal from an order 
allowing an application to be declared an 
insolvent. Obsewd in the case that the Dis- 
tnct Judge had failed to carry out the orovi- 
sions of Chapter XX of the Civil Procedure 
Code. It was necessary for him to regard the 
case as one in which he had original jurisdic- 
tion, and to have taken the evidence and 
observed other rules of procedure applicable to 
original cases. We find no notes ot evidence 
m the handwriting of the Judge, and his judg- 
ment does not dispose of the various points raised 
by the objections of the judgment-creditor, which 
have not even been reduced in the form of issues. 

1 he Judge should have considered every one of 
the objections urged beiore him, and should 
have disposed ot each point separately and 
clearly on the evidence. Beni Prasad v. Mu- 
HAMM AD Khan, {Obsolete), 

[11-184 


(3)- 


appellant in this case applied to 
the District Court, under s. 344 of Act X of 1877 
insolvent. The District Coin 
refused the application, observing .-—“The other 
side does not wish to put in proof; the Court is 
J? satisfied under the first clause of 

Procedure Code." Held that 
there had not been a sufficient inquiry into the 

aSS therefore reversed 

®c®® remanded for fresh disposal. Sheo- 

(oLolele) ^'^^ Prasad and others. 

[11-55 


was made'md^ 
Civil Procedure Code, to be declared an 

insolvent on the ground that the applicant had 
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OIVID PBOCEDUHiiS CODE. s. 345 - 
(conti fined.) 

no property, it was opposed by the creditors 
^.who alleged that the applicant had a fourth 
share in a certain shop. The District Judge 
allowed the application observing as follows 
“ The only evidence tendered for the opposing 
creditors is that of a man who is or lately was 
connected with the shop in which the petitioner 
has been employed. He admits that he has had 
a quarrel with the petitioner, that the petitioner 
put no capital into the concern, and that he has 
never shared in the audit, or been entered in the 
books of the firm as a partner. This is 'tanta- 
mount to a full corroboration of the petitioner’s 
case. He is accordingly to be declared an in- 
solvent in the usual course.” Neid that although 
the Judge’s order was not so full or satisfactory 
as could be wished he must be considered to 
have been satisfied that tlie allegations in the 
application were substantially true and that the 
creditors had failed to make out their assertion. 
The appeal must be dismissed. Ram Prasad 
AND OTHERS GoBARDHAN Das. {Obsolete), 

tII -117 

(0) s. ^^\{^.— ''Substaniiallyitue''-Un- 
iutentional inaccuracies.] Before rejecting an 
application by a judgment-debtor lor a decla- 
ration of insolvency with reference to the pro- 
visions of s. 351 (a) of the Civil Procedure Code 
it is necessary that tlie Court should be satisfied 
that the applicant has wifiully made false state- 
ments. Unintentional inaccuracies are not suffi- 
cient grounds for rejection, Karim Bakhsh 
Misri Lal and others. 


[V -50 

(0). s. 351 (b) — " Active concealment'' 
Omissionl] S. 351 (^) of the Civil Procedure 
Code contemplates a c^ise of active concealment, 
transfer, or removal of substantive property 
since the institution of the suit in which was 
passed the decree in execution of which the 
judgment-debtor was arrested or imprisoned, 
with intent to deprive the creditor or creditors 
of available assets for division, and it does not 
cover an omission by the judgment-debtor, in 
his application for declaration of insolvency of 
a statement as to his right to demand partition 
of ancestral estate in which he is a sharer, 
especially where there is no evidence of any 
intent to defraud. Sukrit Narain Singh 
Kaghunath Sahai. 

LV -108 

( 7 ). s. 361 (c)—" Unfair preference io one 
creditor {Act .Y of 1877)/'] y in pursuance 
of a previous agreement witii D, and on 
being pressed by A', who had a pecuniary claim 
against him, which nearly equalled half the 
amount of all the pecuniary claims against 
him, assigned to B the whole of his pro- 
perty by way of sale, in consideration in 
part of B's pecuniary claim against him. Held 
that by such assignment f did not give B an 


Civil, BROCEBUBB CODE, s. 351 (d)-- 
( continued. ) 

“ undue preference ” to his other creditors within 
the meaning of s. 351 of Act X of 1877. Iuakim 
V , Kallu Mad and others. 

11-21 

.(8)- 


.'T'* r. , *■ "(Act JC 1877).] Held 

to the meaning of the expression 
unfair preference,” in s. 351 {c) of Act X of 1877 
that It could not be interred from the mere fact 
that the judgment-debtor had paid a creditor 
that he had given him “ an unfair preference.” 
Nathmai. Dass V , Hira Lad and others. 

[ 11-18 

/ (d )— Otkef act of bad 

jattli . J 1 he expression, " any other act of bad 
7^- ,?^«sedins. 351, cl. of the Qode of 
Civil Procedure, means any act of bad faith not 
belore mentioned in s. 351 which bears directly 
upon the conduct of the debtor in the matters 
leaning up to his application for insolvency, and 
Will not exclude any act ol bad faith by whicii 
he has incurred a then still subsisting liability 
to any ot ins creditors, whether the particular 
creditor is or is not the creditor whose decree 
IS 111 execution and whether or not the bad faith 
IS connected with the liability which has resiift- 
ediii that decree. Bavaclii Backi v. Pie? ce Leslie 
Co. (/ L, A., 2 Mad , 219) approved. Bala- 
mat Ati V. Mmahan (/. L, A., 4 All , 337) din- 
tiuguished. Gopad Das v. Bihaki Lad. 

[xv-as 


10 .)- 


. ( 10 .) A/ay dec'la/'c" — BiSCret/ouA A 

judgment-debtor applied to be declTired an in- 
solvent. Ceitaiii ol the claims against him were 
claims under decrees. Tiie Court of first instance 
retused the application, notwithstanding the 
statements in the application were substantially 
true, and the applicant had not committed any 
act of bad faith mentioned in s. 351 of the Civil 
Procedure Code on the ground that the appli- 
cant had contracted the debts for which such 
decree had been made dishonestly, and that 
section gave the Court in such a case a discre- 
tionary power to refuse the application. Held 
that the Court of first instance had taken an 
erroneous view of 3.351, and had assumed a 
wider discretion than the law conferred on it If 
a person making an application to be declared an 
nisolveiit has not brought himself within clauses 
W, {a)f if) or {di of that section, then the Court 
has no discretion on other grounds to refuse the 
application. I he bad fait[i, the reckless con- 
tracting of debts, the unfair preference of credi- 
tors, the transfer, removal or concealment of 
property, the making false statements in the 
application are all dealt within s. 351, and are 
intended to confine the category of acts of 
misconduct that xyill debar the applicant from 
obtaining the relief and protection he asks. 
oADAMAT 4 dI V . KyAN AND OTHERS. 

‘ rxi-ea 
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CIVIL PH0CEDUR3 C0D3, s. §S1 (d)- 

( co7iiinued.) 

(II.) Held 

thai the power conferred on the Court under 
s. 351 is a discretionary one and unless that 
power has been wrongly or peri’erseiy exer- 
cised the High Court would not interfere. Matta 
MaL AND ANOTHER V. RaDHE LaL AND OTHERS. 

[¥II -33 

(12.) When is a pe^’son to be declared 

hisoivcnt/x It does not follow that because a 
man has assets of a nominal value in excess of 
his liabilities he is not entitled to be declared 
an insolvent. But where a man applies to be 
declared an insolvent and shows in his state- 
ment that his assets exceed his liabilities he 
must show also that by the sale of his interests 
or other realization of his assets a sum would 
not be secured which would enable him to pay 
his debts in full. Jowalla Nath v. Pa? baity 
Bibi (/. L, R., 14 Calc., 691) discussed. Baddeo 
Das V, SuRHDEO Das, 

[XVI-197 

(13.) Onus,] Held that when an ap- 

plication is made under s. 351, Civil Procedure 
Code, to be declared an insolvent the burden of 
proving that his case fails within the section lies 
on the applicant. Baij Nath v, Ellis. 

[III-187 


( 1 .) s. 352 . ^Scheduling decree-^Ejffeci. ] A 
suit to establish a right to bring to sale certain 
moveable property in execution of a decree 
for enforcement of hypothecation, was brought 
against persons who were not parties to that 
decree, and had purchased in execution of a prior 
decree. Pending the suit, one of the judgment- 
debtors under the hypothecation decree was 
declared an insolvent and the plaintiff sche- 
duled his decree as a claim under s. 352 of the 
Civil Procedure Code. Held that the scheduling 
of the decree had not the effect of superseding 
it or creating another decretal right in addition 
to and independent of it, and did not make 
the suit, which was found on a new and different 
cause of action against persons who were not 
parties to the decree unmaintainable. Abdul 
Kahman and another z\ Bihari Puri. 

[VIII .53 


( 2 ).- 


1 ^ 

decree-holder whose judgment-debtor has ap- 
plied to be declared insolvent and whose decree 
has been placed on the list of the judgment- 
debtor’s scheduled debts, cannot part passu 
with the proceedings in insolvency go on exe- 
cuting his decree in the ordinary way. Badal 
Singfia-^.Birch (I, L. R,, 15 Calc,, 762 land 
Abdul Ralwiati v. Btkat'i Pmi (I. L, R, 10 
All, m) distinguished. Gauri Daxt v, Shan- 
kar Dal, 


i OI¥IL PBOCEBUBE CODE, s. 852 -- 

! f CO nil titled.) 

' (3), s. 852 (para 3). — “ 7 b prove incompe- 

titio7t...fir7}i Receiver,] Upon the death of a ^ 
Muhammadan, the creditors of a firm of which 
he had been a member, brought suit upon cer- 
tain hundis in respect of debts incurred by the 
firm during his life-time and obtained decrees. 
Subsequent^, the judgment-debtors, who were 
the brother, widow, and sons of the deceased, 
were declared insolvents under s, 351 of the 
Code of Civil Procedure, and a receiver was 
appointed, who sold certain houses as the pro- 
perty of the insolvents. Afterwards, the daugh- 
ters of the deceased who were not parties to 
the suits, but were, when the suits were brought 
and the order in insolvency passed, minors, 
sued the purchaser to establish their right in 
the houses as heirs of the deceased. Held that 
the receiver could convey no better title than 
he had as receiver ; that the title which he had 
was the title which the insolvents had to the 
property which vested in them at the time of the 
insolvency; that at that time the interest claimed 
by the present plaintiffs was vested in them 
and not in the insolvents ; and that the defen- 
dant, whose sole title was through the receiver 
had no title in the property in suit as against 
the plaintiffs. Held also that the suit was not 
barred by the last paragraph of s. 352 of the 
Civil Procedure Code. .Rahima Bibi and an- 
other V, Abdurrahman. 


[X-101 

( 4 ). s. QB2,--^Appeal^Revison.] An order 
rejecting an application to prepare a schedule 
of creditors under s. 352 of the Code of Civil 
Procedure is appealable under s, 58S, cl. (17) of 
the Code and therefore cannot be made the sub- 
ject of an application for revision under s 622. 
Konnidh Ram v. Hira Lal and others, 

[Xi:£I -64 

s. Ufischeduled creditor.] A judgment- 

debtor was declared an insolvent, and’a receiver 
of his property appointed, under s. 351 of the 
Civil Procedure Code, and his creditors w’-ere 
ordered to come forward and prove their claims 
within a certain time. No creditor came for- 
ward for that purpose within such time, and in 
consequence the case was struck off the file, 
and the order appointing a receiver cancelled, 
and no schedule was framed under s. 352. 
Subsequently a creditor applied to have his 
name entered in such schedule. Held that the 
applicant notwithstanding no schedule had been 
framed, was an “unscheduled ’’creditor and was 
therefore entitled, under s. 333 of the Civil Pro- 
cedure Code, to make the application. Madho 
Das V. Bhola Nath. 

[ 111-16 


[XII-86 


s. 364 . — Receiver--^ Transfer^] 
Sees. 352, No. (3). 
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CIVIL PBOCEDUBE CODE.- 

(contmued^) 

s. 356 {^—Dower-debt ,1 This was an ap- 
plication for revision of an order relating to 
the distribution oftheassests of Ay an insolvent. 
Among the creditors were (i) mother of A 
who had obtained a decree against A for her 
dower, (ii) The applicant who held a mortgage 
decree against the insolvent. The lower Court 
holding that the dower-debt being a charge on 
the estate had a priority over other debts and 
gave the assets to the widow. Held that it is 
not the case that a claim for dower is simply 
as such a charge on the estate. The debt of the 
applicant being secured by a mortgage had 
priority under s. 356 {d) of the Code of Civil 
Procedure. Bazayet Husain v. Dooli Cha?id 
(/. Z , /?., 4 Calc,, 402) followed. Narain Das 
V , Alladehi and another. 

LlV-33 

(1) . s. Discharged under s. 351 or 

355.’’] The provisions of s 357 of the Code of 
Civil Procedure are not applicable until the 
insolvent has been discharged under s. 351 or 
s. 355 of the Code. Hence where some of the 
scheduled creditors of a judgment-debtor, who 
had been declared an insolvent and in respect 
of whose property a receiver had been appoint- 
ed, but who had not been discharged, present- 
ed an application to the Court, purporting to 
be made under s. 357 of the Code of Civil Pro- 
cedure, praying for the sale of certain property 
which had come by inheritance to the judg- 
ment-debtor, and the Court, also purporting to 
act under s. 357 of the Code, made an order 
on such application allowing the property in 
question to be released from attachment on 
deposit by the insolvent of one-third of the 
scheduled debts ; it was held that although the 
Court might have acted under s. 356 of the 
Code, yet as its ord§r purported to be under 
s. 357 it was ultra vires and must be set aside. 
Held also that the above-mentioned order was 
appealable as an order under s. 357 by virtue 
of s. 588, cl. (17) of the Code of Civil Procedure. 
Ganeshi Lal and others V . Musarrat Ali. 
Girvar Lal and others V , Musarrat Ali. 

[XIV-71 

(2) , Failure to discharge or appoint 

receiver.] Held that where a person has been 
declared an insolvent under the Civil Procedure 
Code but no receiver of his property has been 
appointed nor has he been discharged by the 
Court he remains unprotected from arrest and 
imprisonment and can alienate his property. 
Kishen Sahai V , Rxaz-ud-din, 

[111-174 

(3) . Property snbseqtienily acquired by 

msolventi\ Held that property which comes 
into an insolvent's possession, after he has been 
declared an insolvent, is available to liqui- 
date debts contracted before the insolvency, 
until the several creditors have been satis- 
fied to the extent of one-third of their debts, 


CIVIL l^BOCEDUBE CODE, s. 357— 

( cofiUfiued^ ) 

or until twelve years have elapsed from the date 
of the order of discharge. Observations as to 
the mode in which provisions of Chapter XX 
of the Code should be worked. Salig Kam and 
another V . Chunj Lal. 

[III-21 

(4). Applicability of Act XV of 1877.] 

S. 357, Civil Procedure Code, provides a limita- 
tion of its own and in supersession of the rules 
prescribed by Act No. XV of 1S77 in respect of 
the execution of decrees. Lalman v, Gopi 
Nath. 

[XVII-18 

s. 2 BS, ^Discharge.] An insolvent, who had 
procured, and taken, and acted on an insolvency 
order, which had been granted to him, pecause 
of the withdrawal of the opposition of his cre- 
ditors, by reason solely of Ins engagement to 
pay a certain sum monthly until the whole of 
his debts should be discharged, after his sche- 
duled debts had been satisfied to the extent of 
one-third, applied under s. 358 of the Civil Pro- 
cedure Code, to be declared discharged from 
further liability in respect of his debts. Held 
that, under the circumstances, his application 
had been properly refused. Downes v. Ricfi- 

MOND AND OTHERS. 

[III-ll 

(1) . 8 . 359 —*“.^/ the hearing tmder s. 350 
^Enquiry— Discretion,] An application under 
s. 359 of the Code of Civil Procedure by a credi- 
tor of an applicant for a declaration of insolvency 
for the punishment of the judgment-debtor in 
the manner provided in that section should be 
made contemporaneously \vitli or as soon as 
possible after the hearing under s. 350; but the 
fact that it is made some months afterwards 
will not render such application unentertainable. 
On such an application being made the Court 
is not to re-try the questions of fact already 
decided by it at the hearing under s. 350 but 
may pass orders on the facts as found by it at 
that nearing. In so acting it has no discretion, 
but, the conditions prescribed by s. 359 being 
fulfilled, is bound to act in one or other of the 
two ways mentioned in that section. In con- 
struing a statute it is not competent to a Court 
to refer to proceedings of the Legislature in 
connection with that statute antecedent to its 
becoming law, such as reports of select commit- 
tees or debates on the bill. Kadxr Bakhsh and 
another V , Bhawani Prasad, 

[XII-6 

(2) At the instance of ...creditors i'] A 

Court acting under s. 359 of the Code of Civil 
Procedure may, on the motion of a creditor under 
certain circumstances, order the imprisonment of 
an applicant for a declaration of insolvency, or it 
may, midqf certain circumstances of its own mo- 
tion send the applicant to be dealt with by a 
Magistrate ; but it cannot unless moved by a 
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OITIL TKOCIBXJBI CODE, 's. 359— 

( continued.) 

creditor, pass an order of imprisonment under 
that section ; and if on the motion of a credi- 
tor it has ordered the imprisonment of 
the applicant it cannot subsequently act 
under the last clause of s, 359. Kadir Bakhsh 
V. Bkawani Prasad (L L. /?,, 14 All., 145) 
referred to. Where, an application for a decla- 
ration of insolvency having been filed, the appli- 
cant asked and obtained permission to withdraw 
tlie application absolutely, /. without per- 
mission to renew the application it was netd 
that the Court could not make the payment by 
the applicymt of the opposing creditors’ costs a 
condition precedent to the granting of such per- 
mission so as to enable the Court subsequently 
So revive the proceedings commenced by the 
application, but that such proceedings were 
finally determined by the applicant’s withdrawal. 
Hafiz Syed Haidar Shah v. Jarina Das 

AND OTHERS. 

[XV -48 

D) s. Z^l,-^Survival of right to suet] In 
a suit for the recovery of a share of ancestral 
family property which had been sold in execution 
of a money-decree for a debt contracted by the 
plaintiff’s grandfather, the plaintiff obtained a 
decree, in the lower appellate Court, from which 
the defendant appealed to the High Court, 
While the appeal was pending the plaintiff died, 
and, on her application, his widow was made 
respondent in his place. At the hearing of the 
appeal, the appellant contended that, upon the 
plaintiffs death, the right to sue did not survive 
and the appeal should therefore be decreed by 
the suit being dismissed. Held by the Full 
Bench that judgment havdng been obtained be- 
fore the plaintiff’s death the benefit of the judg- 
ment, or the right to sue, ivould survive to 
his legal representative though whether the 
deceased plaintiffs representative could enforce 
the whole of the judgment in this case was a 
different matter. Phillips v. Hofnfray, {L» P., 24 
Ck, Df 4$g} -md Padarath Sing hv» Raja Ram 
(/, Z,R., 4 AIL^ 23s) referred to. When a per- 
son desires to be added as such representative 
upon the death of a plaintiff after judgment, he 
must satisfy the Court that he is the proper per- 
son to be so added. Muhammad Husain and 

OTHERS DiPCHaND, 

[¥I-322 

|2) X of 1877.)] 

Where a Hindu minor, governed by the law of 
the Mitakshara, on whose behalf a suit to set 
aside his father’s alienation of an ancestral pro- 
perty had been instituted, died. Held that no 
right to sue survived in favour of his mother, but 
the suit abated. Padaratki Singh v. Raja Ram 

{UmOR) UNDER THE GUARDIANSHIP OF AKUTI 
AND AFTER HIS DEATH AkUTI. ^ 

^ [11-29 


possibly in the case of an assignment by the 
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other surviving partner or partners, it is not 
competent to one only of two or more surviving 
partners to sue for a debt due to the firm. Dulat 
Chajid V. Balrani Das (/. Z. i?., i AIL^ 453) ; 
Gobind Prasad v. Chandar Sekhar (/, Z. if., 9 
AiL^ 486) referred to. Imam-ud-din and an- 
other V Liladhae. 

[XII 404 

( 4 ) X 

a Mahant, brought a suit against his desciple N 
to have a deed of gift executed by him in favour 
of N declared null and void. Before the defen- 
dant filed his reply, K died and B applied to be 
substituted for the deceased. The lower Court 
held that the cause of action had not survwed 
and struck off the case. Held that the cause of 
action did survive to JB if he proved himself to 
be the legal representative of K and the Court 
must proceed under s. 367 of the Civil Proce- 
dure Code. Ballabh Das v, Narian Das. 

[V -7 

S. 2QZ.—Onus)\ H and G, plaintiffs in the 
suit, preferred this second appeal. After the ap^- 
peal had been filed, H died, and an application 
was made on behalf of hrs sons to have their 
names substituted for their deceased father, in 
which it was stated that he died “ on or about 
the 15th June last. that it was for the 
petitioners to prove that the application was 
made within the period of limitation provided in 
art, 171; that they having failed to do so the 
application must be refused and the appeal as 
regards H must abate. Harnandan and an- 
other V, Durga and others. 

[vii-eo 

(1) s. 365 . — Representative of Hindu w- 
d(nof\ A reversioner suctreeding to the estate of 
a deceased person after the death of the widow 
of that person would, be bound by a decree 
obtained against the widow provided that there 
was a fair trial of the suit in which the decree 
was passed. Conseq^uently the widow’s right to 
sue survives to, and devolves on, the heir of her 
husband entitled to the estate, and such heir, 
and not her personal heirs,, should be held to be 
her legal representative for the purposes of s. 3% 
of the Code of Civil Procedure. Katama NatcMer 
V. The Raja of Slvagunga (9 Moo.^ /. A. 539) ; 
Hari Hath C hatter) ee v, Motimr Mohan Gos» 
zvafni (/. Z. i?., 21 Gz/r., 8) and Premmoyi 
Chatidkrani v. Preonath Dhur (Z Z, i?., 23 
Calc*<t 636) referred to. Tribhuwan Sundae 
Kuar V, Sri NArain Singh. 

[xviii-es 

(2) Application for s?ibstitutiom--No 

express order granting the same.J An appeiiaiit 
in a pre-emption suit having died during the 
pendency of the appeal, application was made 
by his son to have his name placed on the 
record as representative of the deceased 
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appellant. On this application the Court made 
no order whatsoever, but nevertheless when 
the appeal came on for hearing allowed the 
applicant to be represented and ultimately 
decreed the appeal. On appeal by the respon- 
dents the High Court declined to allow the 
appellant’s plea that the per.son in whose favor 
the appeal in the Court below had been dec- 
reed had not properly been made a party to the 
appeal. Namdar Chand and others v, Bansi- 
DHAR. 

[XIII-181 

^ 3 ) 'Appeal ia7iiafnotint 

to {Act X of 1877).] One D brought a suit, 
which was dismissed on the 21st March, 
iSSr. He died 011 the 4th April, and his widow 
and legal representative preferred an appear 
on the 2 1 St April following. The lower 
appellate Court ordered the appeal to be 
shelved on the ground that the widow was 
not competent to prefer it until she had obtain- 
ed a certificate under Act XXVH of i860, and 
the time for appeal had expired. Held that 
the appeal was within time and the appellant 
in preferring it substantially, if not in set terms, 
made the application required by s. 3615, Civil 
Procedure Code. Radha Rani v. Saru and 

ANOTHER. 

[IL73 

SS. 865 and 366 . — Applicability of sections to 
execuii07t proceedings— {Act Xof 1877).] A judg- 
ment-debtor applied that an execution sale of 
property belonging to him should be set aside, 
as the decree-holder was dead when such sale 
took place, and such sale was in consequence 
invalid. This application was disposed of by 
the Court executing t^*e decree in the presence 
of the judgment-debtor and the purchaser. The 
Court held that the fact of such sale having 
taken place after the decree-holder s death was 
no ground for settling it aside and disallowed 
such application, and made an order confirm- 
ing such sale. Held per Pearson, J., that the 
application for execution of the decree abated 
on the death of the decree-holder, not having 
been prosecuted by his legal representative, 
and such sale was under the circumstances im- 
proper and invalid, and the order confirming 
it should be set aside. Per Spankie, j., that 
such sale was not invalid by reason oi tlie 
decree-holder’s death before it took place. The 
order confirming it, however, was improper, 
and should be re^^ersed, and the case should be 
remanded to be dealt with under the provi- 
sions of SS. 365 and 366 of Act X of 1877, as the 
Court executing the decree should have pro- 
ceeded under those sections. Per Oldfield 
J., and Straight, J,, that the death of the decree- 
holder prior to such sale did not render it 
void. The provisions of ss. 365 and 366 of 
Act X of 1 87 7 could not be adapted to execu- 
tion proceedings, as such sale had been pub- 
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lished and conducted according to law, it had 
properly been confirmed, Dulari v. Mohan 
SlNOH. 

[Lo7 

(f.) s. ZBQ,—Applicaii 07 i for snhstiiution — 
By 07 ie 07 ily of seve 7 ‘al t‘eprcse 7 itativesi\ Where 
a sole appellant died during the pendency of 
his appeal leaving three legal representatives, 
and only one of such legal representatives 
was brought upon the record in the place of 
the deceased appellant within the prescribed 
period of limitation. Held that the appeal 
must abate. Either all the legal representa- 
tives of the deceased appellant should have 
been brought upon the record as appellants, or, 
if any had refused to be joined as appellants, 
they should have been brought on as respon- 
dents. Ghamandi Lax. AmirBegam. 

fxiV2a 

(2) . Power of Cou 7 ii] If a sole appel- 

lant dies while his appeal is pending the appel- 
late Court cannot proceed to judgment in the 
appeal without the representative of the de- 
ceased appellant being made a party to tj^e 
record. Lalji Sahai and another v. Sukhi 
Lal and others. 

[XVI-91 

(3) . Abatcmcnl',\ On the 15th April, 

18S6, at the adjourned hearing of this appeal, the 
counsel for the appellant stated that he had 
been informed that his client was de^td, and had 
been dead since the beginning of 1SS5. Held 
that under these circumstances the first para- 
graph of s, 366, Civil Procedure Code, applies, 
and as no application has been made by any 
one claiming to be the appellant’s legal repre- 
sentative, to be brought upon the record under 
s. 365, the appeal abates. Gregor Grant v. The 
OtJDHAND KOHIEKHAND RAILWAY COMPANY. 

[VI-90 

(4) . Appeal.] No appeal will lie from 

an order under the first paragraph of s. 366 of 
the Civil Procedure Code, such order not 
amouuting to a decree nor being specifically 
appealable under s. 588. Blukap v. Puishota?7i 
{LL. R., 10 220) dissented from. Ham i da 

Bibi V. Ali Husen Khan. 

[XV-42 

Khwaja Ahmad v, Matabadal. 

11-92 

(5) , — Held that an order re, 

jecting an application that a suit might be dec- 
lared to have abated by reason of the death of 
the plaintiff and the invalidity of an application 
to the Coiipt to bring his legal representative 
on to the record was not one of the ordefs con- 
templated by s. 366 of the Civil Procedure Code 
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and that no appeal would lie therefrom. Bhag- 
WANT Das 2'. The Maharaja of Bhartpur 

AND OTHERS. 

[X¥-78 

s. SQl.-^Deterfninaiion as to who is represen- 
tative-- How far binding, '] Before judgment 
in appeal two persons applied to be brought 
upon the record as representatives of deceased 
litigants. The claim of the one was disallowed, 
but the other was placed upon the record as an 
appellant and a decree was given against him. 
Jield that the decree-holders could not go 
behind the decree and execute it for costs 
against the person whose claim had been dis- 
allowed 00 the ground that she w^as in fact the 
rightful representative of the appellant. Son- 
Kali V,. Bhairon Baksh Ram and another. 

[XI-153 

s. ZQB.— Hearing of appeal before limitaiionil 
Held by the Full Bench that inasmuch as art. 17S 
and not art. 17 1 B of the second schedule of 
the Limitation Act applied to the case of a de- 
ceased respondent whether plaintiff or defen- 
dant in the suit, an application by a defendant- 
appellant to have his appeal heard in the 
alosence of any representative of the deceased 
respondent, could not be allowed until the period 
prescribed by art. 178 had expired without the 
legal representatives of the deceased applying 
to be brought on the record in his place. Ram 
Sarup v> Ram Sahai and another. 

[VIIM14 

B,Zll*-^Sufficient cause,] An order having 
been made under s. 366 of the Civil Procedure 
Code for the abatement of a ^it, an application 
%vas made to set aside the S)atement and to 
substitute the applicant in the place of the 
deceased plaintiff. The application was made 
several months after the period of sixty days 
allowed by art. 171 of sen. ii of the Limitation 
Act ; and the only cause alleged by the applicant 
for not continuing the suit related to a period 
of thirteen days only. The Court set aside the 
abatement, brought the applicant on the record 
and decreed the claim. The defendants appealed, 
and in their memorandum of appeal objected to 
the order setting aside the abatement as illegal. 
Held that the Court of first instance had com- 
mitted an error in law in making the order 
setting aside the abatement, inasmuch as that 
order was time-barred and without sufficient 
cause being shown within the meaning of s. 371 
of the Code j that the error was one which 
affected the decision of the case within the 
meaning of s. 591 ;and that the defendants were 
therefore entitled to set it forth in their memo- 
randum of appeal in the lower appellate Court. 
Dudhraj V, Parbati and another. 

[X-70 

(l.h s. 372 .—“ Assignment of interesf— Com- 
pro?mse {Aa X of 1877).] The “cases of assign- 
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ment, creation or devolution” of any interest 
pending a suit contemplated by s. 372 of the Civil 
Procedure Code or those in which “ the person 
to whom such interest has come ” is arrayed on 
the same side in the suit as “ the person from 
whom it has passed.” Held therefore that a 
compromise in a suit for land, between the 
plaintiff and one of the defendants whereby the 
latter consented to a decree being given to the 
former for half the land, was not a “case of 
assignment ” of an interest in such land within 
the meaning of that section. Maharaja Radha 
Prasad Singh Bahadur v, Maharaja Indae 
Kishore Singh Bahadur and anothfr. 

[11-220 

( 2 .) Credi tor of decree- 

holder.] Held that a creditor of a decree-holder 
who had attached the decree pending an appeal 
against it was not entitled to be made a party 
respondent to the appeal under ss. 372 and 582 
of the Code of Civil Procedure. Chail Behari 
Lal v» Rahmal Das and another. 

[XVII-194 

(3.) Leave of Comi.] The 

original plaintiffs in this case were HL^ J A and 
M Af the two latter claiming as the assignees 
of a moiety of share. Subsequently Z A 
and U A were substituted for J A and, 31 A on 
the ground that the latter had transferred their 
interest in the property sued for to the former. 
Held that in order to maintain the suit J A 
and M A should have proved the purchase and 
the payment of the consideration. That no pro- 
ceedings having been taken under s, 372, Civil 
Procedure Code, in respect of the substitution 
o£ L A and M A there was no assignment within 
the meaning of the statute which could enable 
them to go on with the action. Ramji Mal and 
OTHERS V, HAZARI LaL AND OTHERS. 

[V -242 

(4,) Pending the suit f] Where an 

application being made by an appellant to sub- 
stitute for that of the person originally named as 
respondent to the appeal the name of a person to 
whom the decree had been assigned before the 
filing of the appeal, such application having been 
made more than two years after notice of the 
assignment had reached the appellant, the per- 
son whose name was so sought to be substituted 
as respondent objected to being placed upon 
the record of the appeal, the High Court de- 
clined to place such person on the record. 
Semble that s. 372 of the Code of Civil Procedure 
does not apply to a case where the devolution 
of interest occurs between the time of the 
passing of a decree and the time of the filing 
of an appeal from that decree. Semble also 
that in s. 372 the word “suit ” does not include 
an appeal. The Collector of Muzaffar- 
NAGAR V. HUSAINI BEGAM, 

[XV -232 
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( 5 ). .] Held that s» 372 

of the Code oi Civii Procedure applies as well 
to the case of a devolution of interest pending 
an appeal as to the case of a devolution 
of interest pending a suit. Held also that a 
person may, under s. 372, be added or substitu- 
ted as a party either on his own application or 
on the application of one of the parties already 
on the record. In the matter of the petition 
OF Kuar Sarat Chandra Singh. 

[XVI -45 

(G) .] Held 

that the Court executing a decree is not com- 
petent to bring in any person who by assignment, 
creation or devolution of any interest pending 
the suit, has become interested in the subject 
matter. The contention that s. 647 read with s. 
372 allows the Court to do on the execution side 
what a Court may do on the original side under 
s, 372 is wrong because the words “ pending the 
suit " debar any such construction. Goodall v. 
The Mussoorie Bank, Limited, and another. 

[VII-288 

(7) — Treatmcfit of application under s. 

as one under s. 372.] licld that an appli- 
cation made under s, 368 of the Code of Civii 
Procedure to bring upon the record the legal re- 
presentauves of a deceased defendant, which 
was made after the expiration of the sixty days 
allowed by art. 17 1 B of the Limitation Act (prior 
to its amendment by Act VII of 18S8) could not 
be treated as an application under s.372, /Senode 
Mokini Chowdhrain v. Sharat Chtmder Dey 
Chowdkfy (/. L, R., 8 Calc.^ 837) dissented 
from on this point. Nor could it be regarded 
as an application under s. 32. Alhiappa v. 
Avanfia, (/. L. R,, 8 Mad,, 300) dissented 
troni. OjAGAR Mal and another V, Niamat 
Bzbi and others, 

[X-21 

(S) Appeal,] An appeal wnll lie from 

an order dismissing an application under s, 372, 
Civii Procedure Code, to be brought upon a re- 
cord as a representative of a deceased party, such 
an order being a decree within the meaning of 
s. 2, Civil Procedure Code. Indo Matx t/, 
Ganga Prasad and another, 

[XVII-^ 

( 1 ) s. 373 . — Dismissal bahalslyat maujuda 
~^Implled p ermis si o?i.] Per Mahmood, J.,~ 
That the dismissal of a suit bakaisiyat maujuda 
must be taken as amounting to a permission to 
the plaintiff to bring a fresh suit within the mean- 
ing of s. 373, Civii Procedure Code, and could 
only mean that the judge using those words in 
his decree had no intention to decide the case 
finally, so as to bar the adjudication upon the 
merits of the rights of the parties in a future liti- 
gation between them. The procedure provided 
by Chapter XXII of the Code is not the only 
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manner in which a plaintiff can come into Court 
for the second time to ask for adjudication upon 
the merits of his rights, which were not adjudi- 
cated upon on the former occasion owung to some 
technical defect which proved fatal to the former 
suit. Ganesh Rai v. Kalka Prasad (/. L, R., 5 
All., 595) dissented from. Whatson v. The 
Collector of Raj’s hahye (13 Moo, /. A, 160) and 
Salig Ram v. Tirbhawan {W, M1885, 17 1) 
referred to. Muhammad Salim v. Nabian Bibi 
and OTnER.S. 

[VI-119 

See, also 

Muhammad Zahia Khan v. Mirdad Khan 
and others. 

[VII-246 

Ganesh Rai v, Kalka Prasad. 

[III-140 

Kudrat and others Dinu and others, 

LVII-5 

(2) , Application to (i) %vitlidraw, (2) 

with liberty to bring fresh suit— ‘Power of 
Court to grant a fid (2) refuse {Act JC of 
1877).] held that a Court was not competent 
on an application made under s. 373, Civil Prev 
cedure Code, while refusing permission to bring 
the suit afresh, to order that the appeal should 
be struck off the file in accordance with the first 
part of the prayer. The application, if it could 
not be granted in its entirely, should have been 
refused and the suit decided on its merits. 
Nagpal and another V, Chintaman and 
OTHERS. ^ 

[11-69 

(3) , ..] The 

rejection of an application under s. 373 of the 
Civil Procedure (iode can result only in the suit 
proceeding in its usual course. Where upon an 
application under s. 373 for permission to with- 
draw from the suit with liberty to bringa fresh 
suit, the Court not only rejected the application 
but dismissed the suit in ioto---held that it had 
no power to do so, and that the proper course 
would have been to let the suit proceed in its 
natural course. Harnand Misr and others 
V, Dina Singh and others. 

[VIII-132 

(4) . Power to withdraw,] The plain- 

tiff in a civil suit has an absolute right to with- 
draw from or abandon his suit either in whole 
or in part without the consent of the Court. 
Where both parties to a suit notified to the 
Court that they were agreed on the subject of 
litigation and did not wish to continue the suit 
but did not inform the Court of the nature of 
the compromise arrived that such 

notification was to be treated as a withdrawal or 
abandonment of the suit within the meaning of 
s. 373 of the Code of Civil Procedure. Allah 
BaKHSH V, lAMAT ALI AND ANOTHER. 

[xil-63 
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^5^ Reference to arbitration— Permis^ 

sion to withdraw,} Held that the Court has no 
power to revoke a submission to arbitration 
except under s. 510, Civil Procedure Code, 
%vhich can only be done after the award has 
been returned ; and that a piaintift who with- 
draws from the suit with liberty to bring a fresh 
suit under s. 373 of the Civil Procedure Code 
after an order of reference, with the consent of 
the parties has been made, refuses to perform 
a contract within the meaning of sec. 21 of the 
Specific Relief Act and is therefore barred 
from bringing a fresh action. Sheoambar and 
OTHERS DeODAT. 

(S) Withdrawal of suit— Effect of,} 

Where a suit is withdrawn with permission 
under the first paragraph of s, 373 of the Code 
of Civil Procedure the effect is to have the 
parties in the same position as that in which 
they would have been if the suit had never 
been brought, A plaintiff, therefore, who has 
obtained an order under s. 373 of the Code 
will not be debarred by s. 43 from claiming in 
a subsequent suit a relief which he might have 
included, but did not, in the suit which he was 
permitted to withdraw. Venkata Shetti v. Ranga 
Nayab^^.L,R.^ 10 3 fad,f 160) followed. Behari 
Lae Pal Srimati Baran Mai Dasi. 

[XIF-201 

(7) tVotice,] When the plaintiff in a 

suit applies for permission to withdraw it with 
liberty to J?ri ng a fresh one, such permission 
should not be granted without the defendant 
being served with notice to show cause why 
such permission should not be granted. A, 
claiming as heir to //, a deceased Hindu, sued 
a; his widow, and G a minor represented by 
his mother and guardian Bt to have the adoption 
by A" of <7 set aside and for certain other reliefs. 
The matters in difference in the suit were re- 
ferred to arbitration, and an award was made in 
favor of the defendants. The plaintiff preferred 
objections to the award. Before these were 
disposed of K died. The Court of first instance 
subsequently allowed the objections and set 
aside the award. The minor defendant then 
applied to the High Court for revision of the 
order setting aside the award. The application 
was rejected on the ground that the order might 
be impugned on appeal from the decree in the 
suit. The plaintiff subsequently applied for per- 
mission to withdra#^v the suit with liberty to 
bring a fresh one on the ground that, E having 
died, lie was entitled to possession of the im- 
moveable property left by //, This permission 
%vas granted. The minor defendant applied to 
the High Court for revision. Held thd.t it might 
liave been a very good ground for allowing the 
|)laintiff to withdraw the suit that iT, the adop- . 
tive mother of the minor defendanH had died 
pendinti Ute had no arbitration proceedings 
taken place in the course of the suit ; but when 
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the parties had referred their differences to arbi- 
tration, and an award had been made in favor of 
the defendant, and had been set aside, and an ap- 
plication for revision of the order setting it aside 
had been refused on the ground that the matter 
could be made subject of appeal from the final 
decree in the suit, permission to withdraw the 
suit and bring a fresh one should not have been 
granted. The minor defendant might be serious- 
ly prejudiced by such a course, and the suit had 
not abated against him by the death of K, while, 
on the other hand, a decree in the suit, if in his 
favor, would decide the litigation, and if in favor 
of the plaintiff, would not prevent his bringing 
a suit for possession on the separate cause oi 
action which had arisen. Stahlscimudt v. 
Walford {L. R,, 4 Q. B. D„ 217) referred to. 
The High Court refused to allow the plaint in 
the suit to be amended by the addition of a claim 
for possession of property left by II, Kalian 
Singh, guardian of Ganga Sahai, minor, v, 
Lekkraj Singh, 

[IV- 2 S 

(g) Order allowing application — 

Finality,} The plaintiffs in this suit applied for 
leave to withdraw from their suit with liberty to 
bring a fresh suit under s. 373, Civil Procedure 
I Code. The application was granted and no 
I appeal was preferred from this order of the 
j Court. Subsequently the plaintiff brought the 
present suit. On behalf of the defendant it was 
contended that the suit having been allowed to 
be withdraivn on insufficient grounds it could 
not be brought again. that the order (on 

the application for withdrawal) having become 
final cannot be considered on the merits in this 
litigation neither can that order have the effect 
of resjudicaia on the point in issue because 
nothing was then decided. Abdul Rahman 

AND ANOTHER V, LAL BlyHARI AND ANOTHER, 

[V-i51 

^ 9 j Permission to withdraw —Appeal. ] 

An order under s. 373 of the Code of Civil Pro- 
cedure allowing a plaintiff to Withdraw his 
suit with leave to bring another suit on the same 
cause of action is not appealable, being neither 
one of the order specified in s. 588, nor a dec. 
ree within the meaning of s. 2 of the said Code. 
Kalian Singh v. Lekhraj Singh (I, L, 7?., 6 
All.% 211 ) and Jogodindro Nath v, Sarut Sun-- 
duri Debi (I, L, 18 Calc.^ 322 j followed. 
Ganga Ram v. Data Ram (/. L, /ri, 8 AiL^ 
82) dissented from. Jagdesh Chaudhri and 
OTHERS V, TULSHI ChAUDHRI AND OTHERS. 

[XIII -180 

Zahuri and others V. Dina Nath and 
OTHERS. 

[XIII -204 

Genoa Mal and another, v, Pirbhu 
Lal, 


[XV -17 
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Saya Mal V, Laxk Singh and another. 

[XVI'2l 

( i 0) ' — Rev L si 071 — 

Costs.} A Subordinate Judge made an order as 
to costs in favour of some defendants in the 
following terms. “ As the case has not been con- 
tested to the bitter end, half the pleader’s fees 
are allowed and the process expenses, etc., in- 
curred in the case, except those already refused 
to the defendants. For travelling and incidental 
expenses defendants to put in a bill in one 
week, this to be subject to the decision of the 
Court after hearing both parties. The appli- 
cation under s. 373 of the Code of Civil Pro- 
cedure is granted with leave to the plaintiff to 
„ a ^resh suit for the same matter. Costs 
allowed to defendants as above.” Before taxation 
was completed the Judge who had made the 
above order was transferred. Held that it 
was competent to the successor at taxation and 
before granting payment of the pleader’s fees to 
consider ivhcther the certificate given by a 
pleader as to the fee paid to him. in the case 
was according to rule and to disallow payment 
of any fee not duly certified as paid. Held 
also that the order under s. 373 of the Code of 
Civil Procedure was an order liable to revision. 
Rahm Shigh v. Lekhmj Smgh {W. jV. 1884, 
p» 28) referred to. Mary Dick and others v» 
Louisa Dick. 
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FaKIRULLAH and ANOIHER V. ThaKUR 
Prasad. 

[X-53 

Mahtab Kuar V, Sham Sunder Lal and 

ANOTHER, 

[VIII-272 

(12.) .] The 

mere fact of an application for execution of a 
decree being struck off for default of prosecution 
will not bar a second application by reason of 
s. 373 read with s. 647 of the Civil Procedure 
Code, Satpt Prasad v. Sita Ra 77 i (/. L. R., 10 
Ali.t 71), Mahtab Kuar v. Sha 7 n S 7 mder Lai 
{W, A^. 1888, p. 272) and Ra 77 imp v. Lalji (HC 
N. 18SS, p. 253) referred to, Hjra Singh v, 
JoTx Prasad, 

Lix*204 

( 13 .) .] Held 

that the ruling in Sa/yu Prasad v. Sita Ram. 
(/. A. /«?., 10 yi//., 73) is limited to cases where 
the decree-holder liimself withdraws the appli- 
cation for executing the decree, and cannot be 
applied to cases such as those where no such 
withdrawal of the execution application by the 
decree-holder has been made. Ham Ruf^z'. 
Lalji and others. 

LVIII-253 


[XIII-78 

(22.) Applicability of scctio7i to ere- 

cuUo 7 i proceedings.] Held that, s. 647, Civil 
I rocedure Code, makes s. 373 applicable to pro- 
ceedings in execution of decree. Kifayat All 
Smgh (/. A. /A, 7 AIL, 359); Pujade v. 
i i 7 ‘t} ad e {L A. R., 6 B0771., 68i) fuiiowed ; Tara- 
cha 7 id Megraj v. KasJU 7 iath Trmibak (/. A. R. 
10 Bom,, 62) ; and Rama 7 ia 7 ida 7 i Chetiy v Peria- 
ta 77 ib'i She 7 vat (A A. R,, 6 Mad,, 250} dissented 
fiom, A first application for execution of a decree 
%vas ivithdrawii by the decree-holder on account 
of formal defects, the Court returning the aoplica- 
tion but Without giving permission to the decree- 
holder to withdraw with leave to lake fresh 
proceedings. Held that the decree-holder was 
IJrecIuded from again applying for execution. 
^ARju Prasad and another v, Sita Ram. 

[VIII-1 

Radha Charan and others V. Man Singh 

[X-118 

Kuar Sen v, Ch attar Singh. 

[XI-92 

Shah Sifat Alam and another v, Dunza 
Prasad Singh, 

[XI-98 

an^^anothe^"^^ another V. Sawal Das 

[XI-124 


(H.)- 


-.] The 


ruling in Sa/ju P 7 ‘asad v, Sita Ra 97 i {I[L» /i\, 
10 AIL, 71) only decided that where the circum- 
stances in regard to an application for execution 
of decree show that it was wilhdraivn at the 
instance of the pleader of the decree-holder, 
and that no sanction was given to its with- 
drawal with liberty to present a fresh applica- 
tion, any subsequent application made by that 
decree-holder for execution is prohibited by 
s. 373 read with s. 647 of the Code of Civil Pro- 
cedure. But where a Court of its own motion 
and without being moved either by the decree** 
holder or by his pleader takes upon itself to 
strike oft an application for execution for the 
mere purpose of clearing its file, that is not a 
proceeding under any provision of the Code 
which could bar a decree-holder from making 
a fresh application for execution, A first appli- 
cation for execution of a decree was ordered by 
the Court to be struck off for want of prosecution 
and upon the statement of the decree-holder’s 
pleader “ that at present the case may be struck 
off.” No permission was .-given to the decree - 
holder to withdraw the application with leave 
to take fresh proceedings. Held that a subse- 
quent application for execution of the decree 
was barred by s. 373 read with s. 647 of the 
Code of Civil Procedure. Sajyu Prasad v. Sita 
Ra 7 n, {LL.R,, xo AIL, 71) explained and followed. 
Ram Rup v. Lalji {W, N. 1S88, p. 253); Mahtab 
Kuarv. Sliafn Sufidcr Lal {IV. AK i888,y&. 272) 
and He 7 ’a Smgh v.Joli Prasad (IF. At, *’889, p. 
204) distinguished. Observations as to the 
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CI¥ID PBOCEDUBE CODES, s. 373-~ 

(conthmed,) 

necessity of conducting the proceedings in exe- 
cution of decree with as much care and regu- 
larity as proceedings in suits under s. 647 of the 
Code of Civil Procedure. The provisions rela- 
ting to proceedings in suits are to be followed 
and adopted in execution proceedings so far as 
they may be fairly and properly applicable 
thereto. FAKiRULtAH and another v. Thakur 
Prasad. 

[X-53 

(15,) .] Upon 

application made in October, 18S7, for execution 
of a decree for enforcement of hypothecation, 
sale in execution was fixed to take place on the 
i5tii December. On the 14th December, the 
decree-holder applied that the proceedings might 
be struc-k off, as an immediate sale of the attach- 
ed property was not required, but that the attach- 
ment might be maintained. The Court passed 
an order granting this application. In March 
1888, the decree-holder made another appli- 
cation for execution which was granted and the 
property was brought to sale. The sale how- 
ever, was set aside for irregularity. Upon 
further notifications for sale being directed the 
judgment-debtor objected that, with reference 
tolhe proceedings of the 14th December, 18S7, 
further execution of the decree was barred by 
s. 373 read with s. 647 of the Code, under the 
rule in Sajfti Prasad v. Sita Ram (/. Z. i?., 
10 AlL’^ 71.) Held that this contention was 
erroneous as the decree-holder’s application and 
the order of the i4th December, 1887, thereon, 
showed, that there had been no withdrawal by 
the decree-holder within the meaning of s. 373, 
but only a temporary postponement of the 
execution proceedings, with permission to main- 
tain the attachment and that the rule in Sa?ju 
Prasad v. Sita Ra^n did not apply. The per- 
mission contemplated by s. 373 is not necessari- 
ly an express permission, whether the procee- 
dings taken subsequent to the order of the 14th 
December, 1S87, had become final so as to bar 
the Judgment-debtor’s objections with reference 
to Mtmgul Prasad Dichi i v, Grijakant Lahiri 
(A Z, Z., 8 Calc„-, 51) 5 Ram Kirpal v, Rup Knari 
Z. i?., 6 AlLy 269) ; and BeJii Ram v. Na?zh7i. 
Mai (/. Z. R.i 7 102) ; qzzcsre* Badri Nath 

MiSR AND OTHERS V, RaM RuP SiNGH. 

[X-9 

Per contra* 

Qabul Singh another v. Sanwal 
Das and another, 

[XI -124 

(10.) VVhere 

a judgment-debtor, being entitled and having 
an opportunity to plead s. 373 of the Code 
of Civil Procedure as a bar to execution of 
decree against him neglects to do ^o, and the 
appHcSition in respect of which such objection 
might have been taken is entertained by the 


CIVIL PBOCEDUBE CODE, s. 373- 

f cofitinued.) 

Court and orders passed thereon, the principles 
oi res -judicata will apply to such proceedings, 
and the judgment-debtor cannot at a subsequent 
stage of the same execution-proceedings object 
that such previous application for execution 
ought in fact to have been held to be barred 
by the operation of s. 373 abovementioned. 
Sher Singh and others v* Daya Ram and 

OTHERS. 

txi-ie4 

4 ,. '-Applicability of section to execution 
proceedmgs*\ Held that s. 647, Civil Procedure 
Code, mak^es s. 374 applicable to proceedings in 
execution of decree. Sarju Prasad and 
ANOTHER V* SiTA BaM. 

[vm -1 

(1.) s. S'] 5 *^' ^Compromised’] An agreement 
between parties to a suit that if a certain wit- 
ness produced a certain document^ and certain 
specified words were found therein the judg- 
ment should be given for the plaintiff, while if 
such words ^vere not found therein judgment 
should be given for the defendant is not an 
adjustment or compromise of the suit within 
the meaning of s. 375 of the Code of Civil Pro- 
cedure such as will determine the jurisdiction 
of the Court and necessitate its passing a 
decree according to the agreement. Such an 
agreement, though conclusive on the parties to 
it in respect ot the matter of the evidence 
given thereunder is not conclusive on the 
Court so as to oblige it to accept the evidence so 
given as conclusive upon it, Vasudeva Shan" 
bog V. Naraina Rai (/. Z. 7?., 2 Mad.^ 356) 
relerred to. Muhammad Zahur v. Cheda Lal* 

[XII-3 

(2) , Lawful ag 7 'ei'me 7 itr] Held that a 

compromise entered into by the parties to a 
suit with the object of escaping from liability to 
be prosecuted tor forgery and perjury of which 
one or the other was threatened by the Court 
of first instance was not a lawful one. Ganga 
Prasad v* Hanuman. 

[III-145 

(3) Authority of couns eld] A counsel 

unless his authority to act for his client is re- 
voked and such revocation is notified to the 
opposite side, has full power to compromise 
a case on behalf of his client ; and the Court 
will not disturb a compromise so entered 
into, unless it appears that it was entered into 
under a mistake and that some palpable injus- 
tice has been thereby caused to the client. 
Strauss v. Fra 7 tcis (Z. 7?., i Q. B, 379); 
Matthews v, Munster (Z. R., 20 Q. B. jD, 141) 
and Dz re West Devo 7 i Great Co 7 zsols Mine (Z. 
R., 38 Ch* A 51) referred to. Jang Bahadur 
Singh and another v, Shankar Rae and 
another. 


tXI-81 
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(co7ilinued,) 

Shall be recordedl'\ This suit 
for foreclosure was resisted by one C L on the 
ground that a part of the share in dispute did 
not belong to the mortgagor and he was there- 
fore not competent to mortgage it to the plain- 
tiff. The ffrst Court decreed the claim. The 
defendant CZ appealed to the District Judge 
who dismissed the appeal observing as fol- 
lows “ The plaintiffs stated that if the 
mortgage money were paid they would give up 
the whole share mortgaged and defendant- 
appellant accepted these terms. If there is any 
dispute between C L and the heirs of the 
deceased mortgagor that cannot be decided in 
this case. Appeal is dismissed with costs.” 
C L appealed to the High Court on the ground 
that there had been no compromise as referred 
to by the lower Court. Held that as there 
was nothing on the record to show the precise 
terms of the alleged compromise, or how it was 
entered into or how the parties were represent- 
ed and as in these cases the terms of Jhe 
compromise should be put in writing and filed 
in the Court the appeal must be allowed and 
the case remanded for trial on the merits. 
ChEDI LaL V SURAJMAN AND OTHERS. 

[V-42 

s. 375 A — AppUcablUty of secllo^i to execu- 
tion proceedings, \ 

See s. 257 (^), No. (4). 

s. 33 \,~-'Appeal,'\ Held that an order dis- 
missing a suit for failure by the plaintiff to find 
security for costs as ordered was a decree 
within the meaning of s. 2, Civil Procedure Code, 
from which an appeal would lie and not a revi- 
sion. Williams z/. Brown and others. 

^ [vi-3a 

ss. 392 & 393 .~~Deteymmalmt of case before 
rclurfi of co 7 n 7 mssion.'\ The intention of the 
Code of Civil Procedure is that when a Court 
deems it necessary on the application of a party 
or otherwise that a commission for local in- 
vestigation should be issued, the return to that 
commission should be before the Court before it 
should proceed to- hear and determine the case. 
Madho Singh v, Kashi Singh and others. 

[XIV-il2 

S. 398 . — Power of Co 7 i,rt.'\ Held that a Court 
has no power under s. 396, Civil Procedure 
Code, to order its amin to cause a wall to be 
built separating portions of property of which 
partition has been decreed. Sohan Lal v, 
Hardeo Sahai. 

[XTriI-16 

s. 401.— {Expl‘gbiii^tiori)~-Pa 7 &per,] Money 
which may be borrowed on the strength of his 
claim m a suit which a person is seeking permis- 
sion to institute in fon 7 ia paicpe/'/s cannot be 


Civil. ^HOOEDITBE CODE, s. 401 -- 

(conli/med.) 

regarded as property in the possession of such 
person so as to disentitle him to sue m for 77 ta 
pauperis, Azmat Ali v, Kifavat Ullah 
Khan and others. 

[XIII-11 

(I) s. 407 (c) — “ Right to sud' —f urlsdictio7t,^ 
The terras of s. 407 (d:*), C. P. C. must not be 
read as limiting the Court’s discretion to merely 
ascertaining whether “ the right to sue” arose 
within its jurisdiction, but have a more extend- 
ed meaning, namely, that an applicant must 
make out that he has a good subsisting cause 
of action capable of enforcement in Court, and 
calling for an answer and not barred by the 
law of limitation or any other law. Chattar 
Pal Singh v. Raja Ram. 

" [V-158 

(2.) — * — .] Clause 

(c) of s. 407, Civil Procedure Code, does not 
refer solely to a question of jurisdiction but 
the applicant must make out that he has a good 
subsisting p 7 'i)}%a facie cause of action capable 
of enforcement in Court and calling for an 
answer. Chattar Pal Shigh v. Raja Ra 77 i (/. 
L, R., 7 All,^ 661); Dularl v, Vallabdas P 7 ngji 
(/, L, R„ 13 Ro/ 71 ,, 126) and Vijmara Tirtha 
Swa7m V. Snbhl 7 zd 7 n Tirtha Swafnl {/. L, A’., 
19 Mad*., 197) referred to. Koka Ra^igimayaka 
A77t?7tal V. Koka Ve^ikatachellapatl NdyiidH 
(/. L, R.,^AIad., 323) dissented from. Vc 7 tlmbai 
V. Lakhs 77 ia 7 t Ve/zkoba Khot (/. Z. A., 12 Bo 77 i,.^ 
617) distinguished, Kamrakh Nath v. Sun- 
DAR Nath. ^ 

[XVIII-3e 

Chattarpal Singh v. Raja Ram. 

lV-i68 

(3.) — Probable 7 ‘B$ult of 

siiitil This is an application under s. 622, Civil 
Procedure Code, for the revision of an order 
rejecting the applicant’s application to sue as a 
pauper, for possession of n\\z 77 ia 77 tba 7 ’a and lands 
appertaining thereto. The lower Court found 
the applicant to be a pauper, but rejected the 
application on the ground that “ the plaintiff had 
not made out a prhna facie case entitling liim 
to permission to sue as a pauper.” The plaintiff 
alleged himself to be entitled not only as a 
77 mtwalli to worship in the i 7 na 77 ibara^ but also 
as descended from a zztnHvalU of the mosque 
and as such he claims to have a locus stazidi to 
maintain the action. Field that this was a pro- 
per case for revision under s. 622 and the plain- 
tiff had made out a p}‘h 7 ia facie case. The 
application is allowed and the Court below is 
directed to register the case as a pauper .suit 
under s. 4x0 and to try it upon the merits. 
Chattafpal Smgh v. Raja Rajn (/. Z. A., 7 AIL 
66i) referred to and distinguished. Als Hamza 
7/, Ahsan^Ali, 

[VIII-160 
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°y wUhdrawn Vhl1pScaP‘‘‘'^" previous! 
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■ CODS, d, 410- 

he P'aint in the suit, is not 

he 

ve [:x:viii-95 

.1*? ?* JF'irst chared' X A nlainfiff 

recover property 

an Rs , 4,®* ml' obtained a decree for 

.*’4o 9* The Court, with referencp tn f^,5 
er S • °"f ‘5"1 of s. 41 1 of the Civil pfocetee r ‘ a® 

;■ ■7“hb M96 
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special rules of ss.° 24^6 'aid '247 CFTheT^ 
J^^tween him and the defendant^^ 
the plaintiff was one who, in the sense o f 
had succeeded in resoect of norf J 

' matter*’ of hiqc,Vn*rz5^^ ot part of the ‘‘subject 
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covering it in these proceeding iom®f hl 
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CIVIL PEOCEDUBE CODE, S- 411- 

(coniinued. J 

^2) Shall be recoverable 

In a suit brought in forma ^taiipe^ds the plaintiff 
was successful, and the decree directed that the 
court-fee which would have been payable had 
the suit not been m forma pauperis should be 
the first charge on the property, the subject 
matter of the suit, and should be recoverable 
from the defendant in the same manner as the 
costs of the suit. Held that it was not neces- 
sary for Government to bring a separate suit 
to recover the court-fee but that the same 
might be realized from the property, the subject 
of the suit, by proceedings in execution. Ram 
Das V. The Secretary of State for India in 


Council. 


[XVI-121 


s, 4112.— Appeal by Govermneut.'\ In a suit 
hi fonnapai&peris the District Judge decreed 
the plaintiff’s claim in part and dismissed it in 
part, but omitted to make any provision for 
payment to Government of the court-fee on the 
portion which was dismissed. The Secretary 
of State, not having been a party to the litiga- 
tion in the Court below, then preferred an appeal 
in respect of the court-fee on that portion of the 
plaintiff’s claim which had been dismissed. 
Held that such an appeal would lie ; but semble 
the proper course would have been for the 
Government to have applied, through the Collec- 
tor to the Court of first instance to review its 
judgment and to repair the omission in its 
decree. Janki v. The Collector of Allahabad 
(/. L. i?., 9 AlLy 46) referred to. Secretary 
OF State for India in Council v. Bhagwanti 


Bxbi and others. 

[XI“97 


(1). s. 413.-5?/// 071 full stainp — Lmiita- 
11071 .] When an application for leave to sue as 
a pauper is refused and the applicant subse- 
quently brings a suit in the same matter on a 
full court-fee, such suit dates, for the purposes 
of limitation, from the time of filing the plaint 
and not from the date of the application for 
leave, to sue as a pauper. Aliter when, leave 
to sue as a pauper having been granted, the 
applicant is dispaupered, NaRaini Kuar v, 
Makkhan Lal and others. 

[XV-106 


(2) Appeal 071 fidl sta7np—Limita- 

tio7il\ Where, an application for leave to appeal 
mfor77za pa7£peris Imving been presented and 
rejected, a regular appeal was subsequently 
filed, but after the period of limitation had ex- 
pired. that the payment of the court-fee 

on the regular appeal could not be held to re- 
late back to the memorandum of appeal which 
accompanied the application for leave to appeal 
as a pauper so as to convert that memorandum 
of appeal into an appeal within time. Until the 
regular appeal was filed there was nothing before 
the Court which it could treat, even provisional 
ly, as a memorandum of appeal. Bishnath 
Prasad v, Jagarnath Prasad and others. 


[XI-99 


Civil, PBOCEBURE CODE,- 

( C 07 iti 7 med.) 

(1) , s. 424 . — Notice.] The Municipal Com- 
mittee of Umballa in the Punjab, the holders of 
a decree obtained in an Umballa Court, brought 
to sale, in execution of that decree, a house 
situate at Saharanpore in N.-W^ P., and pur- 
chased it on behalf of Government, The pre- 
sent suit was brought by the plaintiff at Saha- 
ranpore against the Secretary of State to have 
the sale set aside. Held that the notice men- 
tioned in s. 424 of the Code of Civil Procedure, 
should have been given either to a Secretary 
to the Government of the N.-W. P. or to the 
Collector of Saharanpur and not to the Secre- 
tary to the Government of Punjab, Khwaja 
Husain Ahmad v. Secretary of State for 
India. 

[IV-58 

(2) . .] Where a plaintiff in 

a suit brought under Act No. XV of 1873 
against a Municipal Committee not having made 
the Local Government a party defendant to the 
suit as originally filed, subsequently applied to 
have the Local Go%^ernment made a party, it was 
held that such application to add the Local 
Government as a party should state that the 
notice required by s, 424 of the Code Civil of 
Procedure had been served as provided by that 
section. Ram Dial and another v. TiIe 
President of the Municti»ality of Kalpi. 

[XVI-22 

(3) . {Act X of 1877). 1 The 

plaintiffs in this suit alleged that on the 27th 
May, 1878, the defendant H Z>, by his agent, the 
defendant N 5 , in consideration of the advance 
of a certain sum of money, contracted with them 
to sow twenty high as of W'land belonging to him 
with indigo by a certain date, and in detault to 
pay the plaintiffs damages at the rate of Rs. 30 
per bigka together with the sum advanced 
to him and interest thereon at ouq perce7it per 
mense 77 i ; and that the defendant had broken 
such contract; and they claimed damages in 
accordance with the terms of such contract. It 
appeared that subsequetly to the date of the 
alleged contract the Court of Wards had taken 
charge of the estate of the defendant H D, and 
at the time of suit the Collector of Jaunpore 
was acting in respect of such estate as the 
agent of the Court of Wards under s. 204 of Act 
XIX of 1873. The plaintiffs made the Collector 
of Jaunpore a defendant in the suit, but they 
did not serve on him the notice mentioned in 
s. 424 of Act X of 1877. The lower Courts dis- 
missed the suit on the groi‘md that such notice 
should have been sex'ved on the Collector before 
the suit was instituted. In second appeal the 
plaintiffs contended that s. 424 of Act X of 1877 
was not applicable in this case, as the Collector 
was not sued in resf)ect of anything done by him 
in his official capacity. Heldhy the High Court 
that under the provisions of s. 424, Act X of 
187733 affieuded by Act XII of 1879, notice 
was not necessary to the Collector, the act in 
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Civili rEOCBBUBE OOBE, S. 424- 

{co7itinued,) 

question not having purported to be done by 
him in his official capacity. Madho Das and 
OTHERS V. The Collector OF Jaunpore and 

OTHERS. 

[1-176 

B. 4 t^%-^Rec€gmzed agent - Sovereign^ 
See^, 37 ( 1 ). 

(2 .) — Suit by a chief ht his own namei] In 
this case the Chief of Indore sued in his own 
name one Sipahi Singh. It was contended for 
the defendant-appellant that the Chief could not 
sue in his own name under s. 432, Civil Proce- 
dure Code, Held that the section was an en- 
abling provision and not prohibitory. Sipahi 
Singh and others v. The Chief of Indore. 

[VI-133 

(1.) Cor potation— Unregistered and 

unincorporated society f\ The corporation con- 
templated by the Code of Civil Procedure is a 
corporation as known in English law, that is, a 
corporation created with the express consent of 
the Sovereign, or of such antiquity that the con- 
sent of the Sovereign may be presumed. In 
a suit by an unregistered and unincorporated 
society the names of the members of the company 
irust be disclosed. If this is not done, and if the 
society is neither a corporation nor a company 
authorized to sue or be sued in the name of an 
officer or of a trustee, so as to make the provi- 
sions of the Code of Civil Procedure, s. 435 ap- 
plicable, the plaint is a bad one. Koylash Chan* 
dra Roy v. Ellis fS fV. R,, 45;; the Muham* 
madan Association of Meerut v. Bakshi Ram 
( /, L. A.II., 284^; and Ytmef Beg v. The 
Board of Foreign jUissions of the Presbyterian 
Church of New York {/. L. R., 16 All., 420 J 
referred to. Panchaite Akhara Kalan Udasi 
Sri Sat Gur Nanak Nirwan Panch Parmesh- 
war in Kydganj, city Allahabad, through 
Mahant Moti Ram, Mokami Hari Das, 
Mahant Narain Das, Mahant Soti Prakas, 
Mahant Gokul Das, Mahants Ganga Ram 
AND IswAR Das, Local Agents and Managers 

OF THE SAID AKHARA V, GAURI EUAR AND 
ANOTHER. 

[XVIII-7 

(2 ).. -^ .- — of Foreign Mis- 
Siotts, New York,] A suit in ejectment as 
against a trespasser was brought by a person 
signing the plaint as *‘for and as superintendent 
and principal officer of the estate of the Board 
of Foreign Missions of the Presbyterian Church 
of New York/' Held that the Board of Foreign 
Missions of the Presbyterian Church of New 
York was not a corporation or company 
authorised to sue and be sued in the name of an 
trustee within the meaning of s. 43^ 
of the Code of Civil Procedure and also that the 
person signing the plaint in the manner above 
described could not sue on his own posses- 
sory title to the land in respect of which eject- 
ment -was claimed. Jaigopal v. Kanleshar 


Civil, PROOEDIJBE CODE, s. 435- 

( conthmed.) 

Rai (IV. N 18S2, p. 132); Muhammad Yusuf 
V. Suklmath {IV, N, 1887, p, 55) and As hera 

V. Whitlock (L, R., I Q. B., i) distinguish- 
ed. Yusuf Beg v. The Board of Foreign 
Mission of the Presbyterian Church of 
New York in America through the Revd. 

W. F. Johnson, Principal Officer. 

[XIV-154 

( 1 ) s. 440 .— by uncertificated guardian— 
Leave of Co2irt—{Aci X L of 1858).] The 
mother of a minor, who had not obtained a certi- 
ficate under Act X L of 185S, instituted a suit 
on behalf of the minor for some property of 
small value. She did not ask the Court in 
which she instituted the suit for permission to 
institute it, as required by s. 3 of that Act, 
but the Court entertained it, the defendant 
not raising the objection that it had been 
instituted without permission, and it was decided 
on the merits in favor of the minor. Held that, 
under these circumstances, it must be taken, 
notwithstanding there was no order allowing 
the matter to sue, that the suit was instituted 
with the Court's permission. Kedar Nath and 
ANOTHER V. DEBI DiN. 

[ 1-173 

( 2 ) {Act XL of 1858).!- 

Deodat was a minor under the guardianship 
of his mother. In a suit to recover money on a 
bond in which the above minor was a plaintiff, 
the Court of first instance gave the plaintiffs 
a decree but the lower appellate Court held that 
in the absence of a certificate of guardianship the 
mother could not sue without the permission 
of the Court below. Held by two Division 
Benches that looking at the form of the suit 
and the incidental circumstances that the 
mother was permitted by the Court to represent 
and institute the suit cm behalf of her minor 
son. Kedar Nath v. Debt Din {W.N„ i8Sr, 
p, 210) \Jankiv. Dharatn Chatid (W, jY. iSSi, 
p. 214) followed. Deodat and others v, 
Deodat. 

[ 11-23 

rPJr'. of 185S).] 

Held that the absence of a certificate of guar- 
dianship was not a fatal matter and that the 
very fact of the Court allowing a suit to proceed 
must be taken to imply that the necessary per- 
mission was given ; moreover even if no such 
permission was given the irregularity was such 
as was covered by s. 578 of the Civil Pro- 
cedure Code, that is to say, it did not affect the 
merits ot the case or the jurisdiction of the Court. 
Parmeshar Das and others v, Bela And 

ANOTHER. 

[VII-189 

(i)— ; (Act XL of 1858),] 

One A styling himself guardian of a minor 
suit on behalf of the minor to set 
aside a mortgage of the minor’s property made 
by his mother to one B, The suit was resisted 
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on the ground amongst others that A was not 
competent to sue, not being his guardian and 
not being even related to the minor. The first 
Court held that A was competent to sue under 
ss. 440 and ^45, Civil Procedure Code, and 
gave the plaintiff a decree. The lower appellate 
Court dismissed the suit on the simple ground 
that A was not competent to sue as he was 
not related to the minor. Held that under 
the circumstances the suit should not have 
been dismissed on this ground alone, but 
ought to have been tried on the merits, Jai- 
SRI Singh Pal Singh. 

[III -193 

( 5 ) (Act XL of 185S ),] 

The uncle of a minor instituted a suit on his be- 
half without obtaining the formal permission of 
the Court in which such suit was instituted to 
sue on his behalf. The uncle's right to sue was 
denied by the defendant ; and the first of the 
issues framed was whether he had such right. 
The Court decided that he had such right. 
Held, in second appeal, that although permis- 
sion to sue or defend a suit on behalf of a minor 
should be formally granted, to be of effect, such 
decision might fairly be accepted as in this case 
a sufficient and effective permission to the uncle 
to sue, and he was competent to maintain such 
suit. Mrinafnoyi Dabia v. Jogodishmi Dab la 
(J.L. R,, 5 Calc., 450^ referred to, Pirthi Singh 
V, Sob HAN Singh. 

[ 1-90 

((j) Objeclzofi by zmcez'tlficated guar- 

diazi— Leave of Court-( Act XL of 185S.)] Certain 
immoveable property was attached in execution 
of a decree as the property Qi A. jVs father as 
the next friend of A's sons objected to the 
attachment, claiming that the property belong- 
ed to the minors. Tne Court executing the 
decree refused to entertain the objection on the 
ground that with reference to s, 3 of Act XL of 
1858, the grandfather was not competent to pre- 
fer the objection until he had obtained a certi- 
ficate under the Act. Held that the lower 
Court was wrong in refusing to entertain the 
objection. The case was remitted for trial 
on the merits. Mui^ammad Gulkhan, next 
FRIEND OF SaIR GULKHAN AND OTHERS, MINORS 

V, Muhammad Munir. 

[III- 16 S 

(7) without 7 text friend-— -Defect 

7 iot fataL'\ Held that the mere fact that one 
of the plaintifts was a minor on whose behalf 
the suit had not been instituted by a next 
friend was no ground for reversing the decree 
oi the Court of first instance in favor of all the 
plaintiffs. The decree of the lower Court must 
therefore be set aside and the suit must be 
restored to the file of the Court of first instance 
for retrial after appointment of a next friend for 
the minor. Wazir Ali and others v. Sheo- 
BART RAI and others. 


CIVIL PBOGEBUBE CODE, s. 440 -^ 
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(g) ji/ay be 07'dered. 'J A decree was 

sought to be executed (so far as costs were 
concerned) against the next friend of a minor. 
He objected to the execution on the ground 
that no order under s. 440 enjoining him to 
pay costs of the unsuccessful suit had been 
made. The Subordinate Judge disallowed the 
objection on the ground that s. 440 enjoins 
every next friend to pay in every case the costs 
of an unsuccessful lUigation, Held (i) That 
the Subordinate Judge was wrong in extending 
the scope of s. 440. (2.) That this Court can, 
in the exercise of its I'eversionai powers cancel 
the order of the Subordinate Judge. Lachman 
Prasad v. Ram Narain and another. 

[VII-129 

(9.) Certificated guardian.'] Where 

a suit was filed on behalf of two minors by a 
person who was not the certificated guardian 
of the minors, there being a guardian duly 
appointed by a competent Court in existence at 
the time, it was held that the suit was wrongly 
brought, having regard to s. 440 of the Code of 
Civil Procedure, and that the plaint should have 
been returned for amendment, and that the 
defect in the form of the suit was not cured l^y 
the fact, if it was one, that the person appearing 
therein as guardian of the minors was the 
karta of a joint Hindu family of which all the 
plaintiffs were members. Beni Ram Bhntt v. 
Ram Lai Dhiikri (/. A. 7 ?., 13 Calc., 189) refer- 
red to. Sham Krishna and others v. Ram 
Das and orHERS. 

j;xviii-9 

( ?.) s. 44 ^ —Guardi azt not duly appointed but 
allowed to defend— {Act XL of 1858.)] The 
mother of a minor, who did not hold a certificate 
under Act XL of 1858, was sued on behalf of 
the minor. She did not obtain permission to 
defend the suit on behalf of the minor, but 
the Court allowed her to answer to the suit on 
behalf of the minor. Held that, under these 
circumstances, it must be inferred that the 
Court had given her permission to defend 
the suit as required by s. 3 of Act XL of 1858, 
and therefore the decree made against her in 
the suit as representing the minor was binding 
on the latter, Janki v, Dharam Chand and 
others. 

[1-175 

(2) Ceritficaied gna?'dian — A ppcaL ] 

An order made by a Subordinate Judge appoint- 
ing a guardian aa lite 7 n to a minor, where the 
litigation affects the property of the minor and 
there exists a duly constituted guardian of the 
property, is an appealable order ; but a guardian 
ad liiefn, where the litigation concerns the pro- 
perty of the minor, cannot be appointed so long 
as there exists a certificated guardian in respect 
of the property who is capable of acting in that 
behalf. H4R Bilas and others v. Lachman 
Das and others. 


[1-160 


lXI -42 
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^3^ Remsmt—{Act XL of 1858).] 

Under s. 3 of the Bengal M.inors (Act XL of 1858) 
the Civil Court has no power to refilse to admit 
a person who has obtained a certificate of ad- 
ministration under the Act, to defend a suit on 
the minor’s behalf, as guardian of such minor. 
Where a Subordinate Judge had so acted held 
that the High Court had no power to revise his 
order under s. 622 of the Civil Procedure Code. 
Baldeo Das v, Gobikd Shankar. 

[V-294 

Appointment enures for the whole 

l/s.\ When a guardian ad Ute 7 ti has once been 
appointed, his appointment enures for the whole 
of the lis ill the course of which it has been made 
unless^and until it is revoked by the Court ; but 
if the person to whom such guardian is appoint- 
ed prays for his removal and for the substitution 
of a guardian named by the applicant ; the Court 
will appoint the guardian so named in the 
absence of any special and valid objection to such 
person. Jwala Dei v. Pirbhu, 

[xi-ie2 

* S. Discharge of order--Fresk trial, "I 

One G filed a suit against M B in her own capa- 
city and as guardian of three minors and ob- 
tained a decree against all the defendants, it 
was found that M Jffs interests were adverse to 
those of the minors, and that she had not been 
appointed guardian with her consent, and she 
did not in fact defend the suit 011 behalf of the 
minors. M B alone appealed. The appellate 
Court upheld the decree as against M B per- 
sonally but also made an order striking her name 
off the record as guardian of the minors. The 
plaintiff 6^ then appealed to the High Court 
making M B a respondent both in her own 
capacity and as guardian of the minors but 
subsequently one Makhdum was after notice to 
all the parties, appointed guardian of the minors. 
Held*Cml under the above circumstances the 
Court should act under the analogy of s. 444 of 
the Code of Civil Procedure and remand the 
suit so far as the minors were concerned, for 
re-trial ah initio, Gajjh v, Manki Bibi and 
OTHERS. 

[xin-xo4 

s. AWl, ---Guardian ad litem— Married wo- 
mani\ Held that tiie appointment of a married 
lady as guardian ad litem of a lunatic was 
illegal under s, 457, Civil Procedure Code, and 
a decree passed against a lunatic thus repre- 
sented was null and must be set aside. Zamaian 
Begam V. Nihal Chakd and another. 

[III-90 

( 1 )'' s. 4 ,Q 2 ,—Comproml$e---Leave of Court l\ 
A certificated guardian has no power to bind 
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his minor ward by a compromise which involves 
an assignment of immoveable property belong- 
ing to the minor without having first obtained 
the sanction of the Civil Court to the compro- 
mise ; nor does the fact that the guardian has 
subsequently joined the minor as a party in 
suits in which the compromise was practically 
adopted estop the minor from questioning the 
validity of the compromise. Brjjmohan Lal 
V, Ghasi Ram, 

[XI -46 

(2) Implied leave,] 

In order to make an agreement or compromise 
to which s. 462 of the Code of Civil Procedure 
applies a lawful agreement or compromise is 
necessary that the next friend or guardian 
should ask the Court to consider the proposed 
terms of the agreement or compromise, and be- 
fore making the agreement or entering into the 
compromise should obtain permission from the 
Court to enter into the agreement or compro- 
mise proposed. The Court should record the 
fact that such application was made to it, that 
the terms of the proposed agreement or com- 

romise were considered by the Court, and that, 
aving regard to the intrests of the minor, the 
Court granted leave to the making of the agree- 
ment or compromise. From the mere fact that 
the Court passed the decree in accordance with 
the compromise it cannot be inferred that any 
of those steps preliminary and necessary to the 
making of the decree has been taken by the 
Court, Kalavati v. Chhedi Lal and others 

[XV-126 

(3) .] Where 

a compromise is sought 'to be effected in a suit 
in which one of the parties is a minor it is in- 
cumbent on the Court to consider carefully the 
nature and terms of the compromise and whe- 
ther it is for the benefit of the minor, and if the 
proposed compromise be accepted by the Court 
and judgment passed in the terms thereof, such 
Judgment should show clearly the reasons 
which led the Court to accept and act upon the 
compromise. Kalavati v, Chhedi Lal (W, N, 

1 895 , p, j 269 and Raja Gopal Takkaya Naiker v. 
Muttupalem Chetti (I, Z. 3 Mad.^ 10$) fol- 
lowed. Hira Singh v. Kalian Singh. 

[XVI -127 

( 4 .) Where 

the guardian ad li/em of certain minors assented 
on their behalf to a compromise, w^hich compro- 
mise was accepted by the Court, and a decree 
passed thereon, and was found not to be pre- 
judicial to the interests of the minor; it w’-as 
held that the minors could not after the decree 
based upon the compromise had become final, 
succeed in a suit to set it aside on the sole 
ground that the Court had not previously given 
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leave to the guardian to enter into the compro- 
mise. Kalavati v. Chhecli Lai {f.L, R., AIL, 
53 f) distinguished. Aman Singh and another 
i, Narain Singh and others. 

[XVII-205 

(I.) s. 463. Guardian ad Ulem— Married 
wo7nanl\ 

Sec s. 4S7» 

(2.) *Provislo7is of C7i, XXXI not ex- 

haustive . The provisions Chapter XXXI of 
the Code of Cii-ii Procedure are not exhaust- 
ive, and where a person is admitted or has 
been found to be of unsound mind, althoiigh he 
has not been adjudged to be so under Act No. 
XXXV of 1858“ or by any other law for the 
time being in force, he should, if a plaintift, be 
allowed to sue through his next friend, and the 
Court should appoint a guardian ad litem where 
he is a defendant. Porter v. Porter (A. Ah, 37 
Ch. D. 420) ; Ve7ikat?‘ania7ta Ramhhat v . Ttmap- 
pa Devappa {L L, R., 16 Bo^n., 132) ; Tuka 
Ra7}t Afia^it Jos hi v. Vlt/ial Jos hi (/. L. Ah, 13 
Bo7n , 656) ; U?na Stmdarl Dasl w Ra^njl Hal- 
dar (A L. R., 7 Cate., 242) and Jo7ina Gad la 
Suhbaya v, Thatipathri Setiadala But hay a (A A. 
6 Mad.^ 380) referred to, Nabbu Khan v. Sita. 

[XVII-165 

(I.) s. 483. — Property — MovcabIc-'Bn- 
moveable —AttacJmient of nuhypothecated pro- 
perty l\ S. 483 of the Code of Civil Procedure 
does not refer exclusively to moveable pro- 
perty. Where in a suit on an hypothecation 
bond the plaintift sought to attach before judg- 
ment immoveable property of the defendant 
other than that hypothecated. Held that it 
was not necessary, in ord^srthat the Court might 
be satisfied that the proceeds of the sale of the 
hypothecated property were likely to prove in- 
sufficient to meet the decree which the plaintiff 
might obtain in his suit, that such property 
should be actually brought to sale. Bishambar 

SaHAI V. SUKHDEVI. 

[XIV-20 

See also 

Chhedi Lal V. Kuarji Dichit« 

[XV-14 

^2,) *AppeaL] No appeal lies under 

s. 5S8, Civil Procedure Code, from an order dis- 
missing an application under s. 4S3 of the Code 
for an order for the attachment of some property 
to meet any decree which the applicant might 
obtain under s. 90 of Act IV of 1882. Amba 
Prasad v. Narain Das and another, 

[XVIII-18 

ss. 483 and 4,B4z.--‘^*Propepdy "’—Moveable— 
Immoveable — Notice l\ The term “property” 
as used in ss, 483 and 484 of Civil Procedure 
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Code is wide enough to include property of 
every description, moveable and immoveable, 
whether in the actual possession of the defen- 
dant or of some other person 011 his behalf and 
the words “ the Court may require him. ..to pro- 
duce and place at the disposal of the Court ” 
only refer to such property as is capable of 
being produced in Court. Where property 
ordered to be attached is deposited in the Court 
which made the order for attachment, that order 
is sufficient notice to itself that the property 
ordered to be attached is to be held subject to 
the further orders of the Court, and it is iiofc 
necessary that a separate formal notice should 
be draivn up. Chhedi Lal and others 
Kuarji Dichit. 

[s:v-i4 

See also 

Bishambar Sahai v. Sukhdevi. 

LXIV-20 

a. 4B'l—Revlslonl\ The Pligh Court will nofc 
exercise its revisional jurisdiction so long as 
there is any other remedy open to the applicant. 
Where a Subordinate Judge disallowed an appli^ 
cation for the release of certain property which 
had been attached before judgment. Held that 
there being a remedy by suit under s. 283 of the 
Code ol Civil Procedure the High Court ‘should 
not interfere with such order in revision. Iltia- 
chan V. VelappaPi (/. A. R,, 8 Mad., 484) ; Sheo 
Prasad Singh v. Kasiura Koer (A A. R„ 10 AIL, 

1 19) and Gopal Das v. Ahif Khan {/*A. R., ix 
THIr 3B3) referred to. J. j. Guise and others 
V, Jaisraj and another. 

[XIII-172 

(I.) s. 492 -^Court in which ap>pllcatlQn 
should be made.'] Held that an application 
under s. 492 should be made (in the first in- 
stance) in the Court in which the suit is pen- 
ding. Hansraj V, Nand Ram, 

[VII-197 

(2.) Wasted, damaged... wpvpigfnlly 

sold” — Sale in execution.] A' judgment-debtor 
applied under s. 492 of the Code of Civil Proce- 
dure for the postponement of a sale, on the 
ground, that the suit having been brought by 
his wife for a declaration ot her right to the 
village under sale, the sale if conducted would 
not fetch the proper price. Held that the waste 
or damage referred to in s. 492 of the Code of 
Civil Procedure is waste or damage of a totally 
different kind. It cannot be said that the 
property is wrougfuily sold. Muhammad 
Ismail Khan v, Kishen Sahai and others. 

[VII-42 

(3.) ** W ropigfully soldi] claiming 

to be the manager of certain trust property, 
brought a suit to have it declared that a mortgage 
of the trust property by the trustee in excess of 
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liis power to the defendant No. i and the decree 
obtained upon such mortgage was null and void. 
During the pendency of this suit in the High 
Court, A made the present application under 
s. 492 of the Code of Civil Procedure supported 
by affidavit, for grant of a temporary injunction 
to restrain the defendant from selling certain 
trust property in execution of his decree on the 
ground that it is in danger of being wrongfully 
sold in execution of a decree, inasmuch as the 
judgment-debtor is only the manager of the pro- 
perty which is trust property and the question 
of title in it is the subject of suit now pending 
in appeal before the High Court. Held that 
the circumstance justified the grant of the 
injunction sought for. Ganga Nand AND 
ANOTHER V , BaLGOBIND DaS AND ANOTHER. 

[IV-349 

(4J. — Notice?^ 

Where a Court made an order granting a tem- 
porary injunction under s. 492 of the Civil Pro- 
cedure Code, without directing notice of the 
application for injunction to be issued to the 
other side, and its order directing stay of sale 
of property in execution was passed ex-parte-> 
without the other side being given an oppor- 
tunity to show cause, held that the order was 
irregular. Where ancestral property was attach- 
ed in execution of a decree and a son of the 
judgment-debtor instituted a suit to establish 
his right to the propert3r and made an applica- 
tion for a temporary injunction directing stay 
of sale pending the decision of the suit, held 
that, inasmuch as what was advertised to be sold 
was the rights and interests of the plaintiffs 
father in the property, and it could not be said 
that the property was being “wrongfully sold 
in execution of a decree” and the application on 
the face of it disclosed no sufficient ground to 
warrant an order under s. 492 of the Civil Pro- 
cedure Code, being made as prayed, the tempo- 
rary injunction ought not to have been granted. 
Amolak Ram and another Kori Sahib 
StNGH. 

[¥-128 

Grounds for granting injunctzo?i— 
Security i\ An objection made under s. 278 of the 
Civil Procedure Code to the attachment in 
execution of a decree of a mortgage bond of 
which the objector claimed to be the assignee 
from the judgmenWebtors under an instru- 
ment dated priojj to the attachment was dis- 
allowed ; and the objector then brought two 
suits against the decree-holder and the jddg- 
ment-debtors, in which he claimed {a) a declara- 
tion of his right to the bond, and {b) to recover 
a sum of money from the judgment-debtors 011 
the basis of the assignment. The first Court 
dismissed both suits, on the ground that the 
alleged assignment was a collusive transaction 
en'tered into after the attachment between 
the objector and the judgment* debtors for the 
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purpose of defeating the attachment. Pending 
an appeal to the High Court the objector ap- 
plied to that Court lor a temporary injunction 
under s. 492 of the Code, restraining the decree- 
holder from bringing the bond to sale in execu- 
tion of the decree. Held that although in 
such cases the provisions of s. 492 should be 
applied with the greatest care, one of the ob- 
jects of the Legislature in passing that section 
was to guard as far as possible against multi- 
plicity of suits, and as many complications 
probably resulting in further litigation were 
likely to arise if the decree-holder were allowed 
to proceed with the execution sale, and no 
practical injury to any one would be caused 
by restraining her from so doing until the 
decision of the appeal, a temporary injunction 
should be granted, subject to security being 
given by the applicant. Kirpa Dayal v, Rawl 
Kishori and others. 

[¥III-7 

T 

Case in which pending an appeal by the plain- 
tiffs in a suit to have certain immoveable pro- 
perty exempted from sale in execution of a 
decree, Straight, J., upon their application, 
issued a temporary injunction under s. 492 of 
the Civil Procedure Code, restraining the Court 
in which execution of such decree was pending 
from bringing the property to sale in such exe- 
cution. Janki Prasad and others 7/, JUGUt 
Kishore and others. 

[VIII-46 

(7.) Injunction— TUI further order fX 

Held that a temporary injunction under s. 492 
“ till further order” came to an end on passing 
of a decree. It could not be kept alive even 
after the decree simply because no further 
order was made by the Court, Chunni KuaR 
V . Dwarka Prasad. 

[VII-287 

(8.) «« Decree ''~~Reve?mc Court decreeA 

The term “ decree” as used in the Code of 
Civil Procedure does not include the decree 
of a Court of Revenue. Held that an 

application under s. 492 of the Civil Procedure 
Code for stay of sale in execution of a deree of 
a Court of Revenue in a suit under s. 93 of Act 
XII of 18S1 cannot be entertained by a Civil 
Court. Onkar Singh and another v, Bhup 
Singh. 

[XIV-180 

(9). Injunction falling within section 

—Appeal.} Where a judgmeuDdebtor had filed 
an application for leave to bring a suit for 
maintenance in forma pauperis against the 
decree-holder, and, before any order was passed 
on that application, applied for an injunction 
to restrain the decree-holder from executing his 
decree until the suit for maintenance had beep 
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decided, which injunction was granted. Held \ 
that such an injunction jell within the^ provi- 
sions of sections 492 and 493 of the Code of 
Civil Procedure and was therefore appealable. 
Beni Prasad v. Gomta Kuar, 

[X>167 

S, 484. — Notiee^ 

See s. 492, No. (4). 

s. 4 B^,—AppeaL'\ An appeal will lie under 
s. 58S, cl. (24) of the Code of Civil Procedure 
from an order under s. 496 of the ^Code refus- 
ing to set aside an injunction. Ntcbbi Buksh 
V, ChQ,s7ii (/. L* ^ Cdlc.i 168) releired to. 
Zabada Jan v, Muhammad Taiab and an- 
other. 

[XII-i40 

(1) , S. m^.-‘Discrctton of Court. ] This was 
a suit brought by the two sons of a deceased 
Hindu who had three days prior to his death 
executed a will whereby defendant No. i (wile 
of the testator) had been appointed executrix 
of the will and manager of certain property devo- 
ted to religious purposes, and was also declared 
to be entitled to possession of the residuary 
estate for her life. Plaintilfs applied under s. 
503, Civil Procedure Code, for the appointment 
of a receiver pending the suit. The appheation 
was supported by an affidavit# The delendant 
put in a counter affidavit in which she denied 
the allegations of malversation charged by the 
plaintiff. The lower Court granted the appli- 
cation. This is an appeal from this order. 
Held that an order under s. 503 should not be 
made as a matter of course. The discretion 
should be exercised with great care and caution. 
As the defendant is in Jawful possession of the 
property and has put in an affidavit contradict- 
ing the allegation made by the plaintiff the 
order should not have been passed. Beni 
Madhab and another V. Srimati Prosono 
Moyi Devi and another. 

[III-130 

(2) . Appol 7 itme 7 it of 7 xceiver, ] Held 

that a Court executing a simple money decree 
obtained against a sonless separated Plindu was 
not competent to appoint a receiver of the rents 
accruing since his decree of the judgment- 
debtor’s immoveable property, then in the 
hands of his widow as her widows estate, such 
rents not being assets of the deceased, but the 
personal moveable property of the widow, and 
the decree-holder having agreed for considera- 
tion not to execute his decree against the move- 
able property of the widow. Rani Ranno Dai 
V, B. J. Lacy, 

lXVII-38 

s. such order as it thi 7 iks pi.] 

The concluding words of s, 505. Civil Procedure 
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Code — or pass such order as it thinks fit’ — 
must be read as controlled by the worJs pre- 
ceding them, and do not confer upon the District 
Court the power itself to appoint a receiver not 
nominated b^^ the Subordinate Court. AmaR 
Nath v. Raj Nath. 

[XVI-i4l 

( 2 ). s. B 0 Q.—Refere 7 ice by Co 7 irt 7 iot ha 7 n 7 ig 
jm‘isdictio 7 i to entertaiii suit — Validity oj 
awaf'd.] A suit for dissolution of a partner- 
ship, taking the accounts of the firm, and a 
declaration of the plaintiff's right to a certain 
share in the debts due to tlie firm, was, with 
i*eference to the value of the subject matter of 
the suit, instituted in the Court of a MunsiP 
The matters in difference in the suit were 
eventually referred to arbitration mider Chapter 
XXXVll of the Code of Civil Procedure, and 
an award was made declaring the plaintifi 
entitled to recover a certain sum from the defen- 
dant. Judgment and a decree were given in 
accordance with the award. Held that, the 
award notwithstanding, the question whether 
the suit was cognizable in the Muiisirs Court 
was entertai liable. Bhagiratkv. R(C 77 i Cut a 771 
(/. L. R.^ T^AlLy 283) referred to. Kallan D^gs 
V. Gunga Saiiau 

[Ill-lOO 

(2) . — Refc 7 X 7 ice by Cou 7 ‘t act mg 77/77 der 

s. 566, Civil Froccdiire Codei\ A Court of first 
instance to which issues have been remitted 
under s. 566, Civil Procedure Code, by the appel- 
late Court has only jurisdiction |o try the 
issues remitted and is fu 7 icttiss officio iii other 
respects and cannot make a reference of the 
case to arbitration which is only within the 
jurisdiction of the appellate Court. Gossahi 
Dotihet Geer v. Bissescur Glr (22 VV» Ak, 207) 
referred to. Nand Ram and another v. Fakir 
Chand, 

[V-138 

( 3 ) All the pai'tiesV] Held that a 

submission to arbitration by some of the parties 
only does not bind the others and the reference 
is invalid. Deo Nandan v, Biiirgu Rai and 
others, 

[VII-215 

( 1 ). s. hOB.—Rcferc 7 ice-^RevocaHo 7 ii\ An 
award cannot be set aside by the Court on the 
mere surmise that the arbitration has been 
partial. After the parties to a suit have agreed 
to refer to arbitration, and the order of reference 
has been made by the Court under s. 50S of the 
Civil Procedure Code, neither of them can 
arbitrarily and on no sufficient ground with- 
draw from the agreement. Pest 07 tjcc A'ass-u?'- 
wa 77 jcc V. Ma 7 iockjcc a 7 id Co., (12 /)/. /. A. 130 
followed. ..NAXNSLuai Rai zr Umadai. 
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The provision contained in s. 508, 
Ln il Precedure Code, requiring the Court^ to 
fix a reasonable time for the delive-y of the 
award IS not imperative but directory, and non- 
compliance with It does not make the order of 
reteience abortive and any subsequent arbitra- 
tion proceedings ineffectual and bad, Har Na- 
RAiN Singh v. Bhagwant Kuar and Others. 

[VIII-2S 

/•^^h j . EiS}}zisscil of suit ou ^you7td of 
limitation after ref ere?ue and awards After 

decision to arbitra- 
tes with the consent of parties and of the 
Court and an award has been delivered it is not 
competent to the Court to dismiss the suft on 
a point- of limitation. Bekarce Lallv. V7ioof> 
{S, D. A., A/'.AV. P., 1864, p. 472) referred 

R^AT OTHERS V, SheO- 

BALAK RaI and ANOTHER* 

[XVII-182 

(1). 81 BQp,— Award dy iwo of three arbitra^- 

referred to thearDitration of three persons deci 
ing the deci sion to rest with the majority There 
was a difference of opinion among the^ arbitra- 
tors two of them agreeing. The award of these 
two was remitted to the three to reconsider 
mth the option ot reiusai to do so allowed ” 
The same^ two arbitrators ‘'repeated their 
former decision and declared their inability to 

come to any other conclusion.'' The third affain 
differed "bvt did not record an amended award 
or a reiusai to reconsider/’ ITe/d that the award 
tvas valid, Lalti Dai ty. Baldeo Sahai, 

[1-25 I 


SoS 


as to the matters in dispute by the decision of 1 
majority of the arbitrators, and one of the arbi- 
refused to act, and with- 
drew from the arbitration, held that the Court 
could not pass a decree on the award of the 
remaining arbhrators and could oXf under « 
arh,> Procedure Code, appoint a new 

?u the arbitration and pro- 

Kazee Synd Noser AH v. 

[V -189 


, ( 4 )- 


that an award made by two only of the toff 

in appointed was invalid and the Court 

arbitrator reiuses to act should pro- 
5^0 of the Civil Procedure Code 
Sat Rumar 2/, Atm a Ram and others. 

[v-eo 

bratlrs^j bj two of the three arbi^^ 

See s. 509, Nos. (3) and (4), 

(2). 


C 2 )- 


appeal from tlie decree of the first Court the 
parties to this suit agreed to refer the matters in 
difference to three arbitrators. The ord™ of refer-' 

of “^rTVif “p ’ s. 509 of the Code 

of Civil Procedure, provide for difference of 

opinion among the arbitrators. The arbitra- 
Rnt declined to act for want of leisure 

returned for their decision’ 
fwoofthe arbitrators now made an award the 
bird merely signifying his dissent. Held Xhzt 
the award was invalid as it was made by mlv 
tvvo of the three arbitrators and also bwXe 

[IV-208 


( 3 )- 


a c'ase has been referred to arbitration,’\h/'^X“ 
sence of all the arbitrators at all meetings and 
th® last meeting when the final act 
of arbitration is done, is essential to the validity 
of the award. Where a case was referred by a 
Court £b the arb!t.-r.;;o:i of three persons, and 
the parties to me reierence agreed to be bound 


r7~f^l'^^^>'aior forced to act— Valid it <} 
oj awards It is an essential principle of th'e 
law of arbitration that the adjudication of die 
putes by arbitration should be the result of the 
tree consent of the arbitrators to act, and the 
finality of the award is based entirely upon the 
principle that the arbitrators are Judges chosen 
by the parties themselves, and that sich lidles 
tfie disputes referred^to 
* certain matters were referred to 

I'ofused to act and the Court 
of fiist instance passed an order directing them 
to proceed and to make an award, and he/ 
such order, made an aw/d’ 
Held that all proceedings taken by the a/ht 
tiutors ill obedience to the order nf fhe 
directing them to arbitl-ate against their^^I 
were null and void. ShibcIa/I^ Vti- 

T- [IV-212 

Dukhu and others ». Bhinak, 

[IV-208 

r Tender and subsequent inith- 
dtawal of resiptahoti.'X The mere cirenm 
stance of an arbitrator having first tendered and 
then withdrawn his resignation does not lox- 
^l''®®*-him of his character as arbitrator 
Maharam feymungul Singh Bahadonr v 
Mohun Ram Marwaree (23 W. R , p c Aaai 

ilUAR AND OTHERS, • 

[VIII- 2 S 

(N) s. BM-~£xtemion of time,! A Court 
under s. 514 of the Code of 
Civii Procedure at any time before the award is 
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actually made, whether the lime previously 
limited for making the award has expired or 
not. Rari Manohar Misr v, Lal Behari 
Misr and another. 

[XII-i8 

Mangal Sein V, Gobind Ram. 

[VI-15i 

Lalti Dai v, Baldeo Sahai. 

[1-25 

Har Narain Singh v, Bhagwant Kuar and 

OTHERS. 

[VIII-28 

(2.) .] Held 

that there must be an express order extending 
or enlarging the time for delivery of the award. 
The mere fact that the Court has passed a 
decree in accordance with the award cannot 
be taken as aifording a presumption that an 
extension of time was given. ChuhaMal'^. 
Hari Ram. 

[VI-179 

Per C07dm 

Har Narain Singh v, Bhagwant Kuar and 

OTHERS. 

[Vin-28 

S. 515 — Atoard hy umpire (ilo7ie^ In a re- 
ference to arbitration two arbitrators were ap- 
pointed by each party and it was agreed that 
if two of the arbitrators should differ from liie 
other two, the question was to be settled by an 
umpire who should agree with the opinion of 
one set of the arbitra-tors and had no power 
beyond that. Held that an award by the um- 
pire which agreed with the award of neither of 
the two sets of arbitrators was illegal. Jannat 
Bim AND ANOTHER Z/. ABDUL AZlZ AND OTHERS. 

[VII-187 

(1) s- 520. — QuestiG7is to he deter^nl-ned hy 
a?bltraio7‘sl] A brought a suit against her bro* 
ihcr B for the recovery of her share of the pro- 
perty left by their deceased father and got a 
decree. Subsequently she brought this suit for 
mesne profits in respect of the ‘ property. The 
defence^ was (s) that the amount fixed by the 
plaintiff \yas wrong, (2) that certain sums paid 
by the deiendants had not been taken into ac- 
couutj e. g. 

1. Said e.xpenditurc of PatzuarL 

2. Haqq Muqaddmn^ 

3. Servants’ wages, 

4. Tax CJimikidarl^ 

5. Collective expenses. 

6. Debts paid. 


CIX^IL PBOCEBUBB CODE. s. SfiG-- 
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After issues were framed the parties agreed 
to refer the case to arbitration and to be bound 
by their decision. The arbitrators decided that 
the defendant v/as entitled to a deduction oi’ 
Rs. 5 per cent, for lambardarl and collection 
dues, and that the other items could not be set 
off ill the suit. Held that the arbitrarors were 
compeient to decide as they did. Muhammad 
Ismail Khan v. Fid ayatunnissa and gi-hers. 

lIV-4S 

(2.) Illegal re77ilss/o7i^{Act X of iS77)/i 

An award was remitted under s. 520 of Act X o\ 
1877. The arbitrators refused to reconsider ib 
and the Court thereupon proceeded with tlie 
suit, and gave tlie j^iaintifts a decree. The 
defendants appealed from such dccia'o on tin; 
ground, amongst others, that the awiird iiad 
been improperly remitted under s. 520. Held 
that the qntsiion whether the award " had been 
properly remitted under s. 520 or not could bo 
entertained in such appeal. Abdul Rahman 
V, Yar Muhammad and others. 

[BS4 

(1) , s. '&Xl.-‘Grou7ids for sciihtg asidr 

aioard— Fallu7y lo reeo77s/der.] Wiierc Kn 
award was remitted to the arbitrators for recon- 
sideration with an express injunction that a full 
inctuiry was to be made, and 'where the arbitra- 
tors took no evidence but made their second 
award merely on the strength of a local insjicc- 
lioii. Held that the award so made as above 
described must be set aside. SujAN Rai v, 
Jhabba and another. * 

[XIII-45 

( 2 ) , Miscoiuhicl— Fallio'e 

to lake evldc7iccl\ The word “ misconduct” as 
used in s. 521 of the Civil Procedui'e Code is 
not confined to misconduct of a fraudulent or 
improper character but it includes action on the 
part of an arbitrator w-hich is, upon the face of 
it, opposed to all rational principles which 
should govern the procedure of a person to 
whom matters iu dispute Iiave been referred 
for decision. Where an arbitrator has taken 
no evidence upon such matters, and has not 
allowed a party an opportunity of proving liis 
contention, he is guilty of “misconduct” within 
the meaning of the section, and the Court, ujoon 
objection being made, should consider wiietlicr 
there has been any real arbitration proceeding, 
and whether the arbitrator has arrived at his 
conclusion upon legal and proiier materials. 
Where the lower Court had failed so to consider 
such an objection, the High Court in the exercise 
of its revisionai powers under s. 622 of the Civil 
Procedure Code, set aside the decree affirm- 
ing the award, and the avvard itself, and direct- 
ed the case to be restored to the lower Court’s 
file for determination, Deoki Nandan v. Rai 
Kumar. 


[IX~124, 
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Under s. 521 of the Civil Procedure Code, the 
rule that no award shall be valid unless “made” 
within the period fixed by the Court, is equi- 
valent to a rule that the award must be “ deli- 
vered ” within that period. Upon a reference 
to the arbitration of three persons the Court 
ordered that the award made by them should 
be filed on the 19th September, 18S5. The 
award was not filed on that date, but was 
signed by two of the arbitrators on that date, 
and by the third arbitrator on the 20th Septem- 
ber, on which day it was filed. It had been 
agreed that the opinion of the majority should 
carry the decision. Held that the award was 
not “made within the period fixed by the Court” 
within the meaning of s. 521 of the Civil Proce- 
dure Code. Behari Das Kalyan Das. 

[VI-179 

(4). .] The 

last paragraph of s. 521 does not imply that 
an omission by the Court to fix a positive date 
within which the award is to be filed is fatal 
to the validity of the award. Har Narain 
Smou V. BhagwantKuar and others. 

[VIII-28 

(1) s. 522. — Decree in accordance with 
award— Appeal— No award in law or facti] 
Held, that an appeal lies from a decree passed in 
accordance with an award when such decree is 
impugned on the ground that there is no award 
in law or in fact, upon which judgment and decree 
could follow under s. 522 of the Code of Civil 
Procedure. Joy mungul Singh v. Mohajt Ram 
(3 Stithn P. C, C, 145} ; and Bhagirath v. Ram 
GImlant {/. L, f?., 4 AIL, 283) observed on. 
Lachman Das and another v, Brij Pal and 

ANOTHER. 

[IV-16 

(2) .^ — Award ?£ot made with- 

in time.] An award which is invalid under s. 
521, Civil Procedure Code, because not made 
within the period allowed by the Court is not an 
award upon which the Court can make a decree, 
and a decree passed in accordance with such an 
award is not a decree in accordance with an 
award from which no appeal lies. Chuha Mal 
2/. Hari Ram, 

[VI479 

Behari Das v. Kalyan Das. 

[VI-179 

(3) Arbitrator 

exceeding his powers,] Held that where a dec- 
ree was strictly in accordance with the award 
it can ^ot be set aside in appeal on ?he ground 
that the arbitrator had exceeded his power or 
that it was submitted after the time fixed for its 
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delivery, (although the Court had enlarged the 
time, after the period fixed had expired.) Man- 
gal Sein V, Gobind Ram. 

[VI-i51 

(4) — — Award covering 

matters not in dispute,] The scope of the pre- 
sent suit \vas limited to one plot of land but 
during the pendency of the case in appeal be- 
fore the lower appellate Court the parties agreed 
to refer all disputes between them to the arbi- 
tration of certain persons. The matters thus 
submitted went far beyond the scope of the 
suit and though the agreement was presented 
to the District Judge, no such application as is 
contemplated by s. 506 of the Code of Civil Pro- 
cedure was made to him, and there was nothing 
to show that the parties meant to submit the 
particular dispute (before the Court) to arbi- 
tration under chapter XXXVII of the Code. 
The Judge however made an order of reference 
which failed to specify the matters referred. 
The award was objected to, but the District 
Judge has passed a decree in the terms of the 
award. Held that there being no legal award 
the suit should have been tried on the merits. 
Bhairo Singh and others v, Rupa Singh. 

[IV-3i2 

( 5 ) Misco7tdtict of 

arbitrators {Act X 0/ iSyy),] An agreement to 
refer a certain difference between the parties 
thereto, to the arbitration of certain persons was^ 
on the application of one of the parties, A K, re- 
gistered and numbered as a suit by the Court of 
the Subordinate Judge of Barielly. The Subordi- 
nate Judge caused the agreement to be filed and 
made an order of reference thereon. The award 
was remitted to the arbitrators for reconsider- 
ation under s. 520, Civil Procedure Code, and 
the arbitrators reconsidered it and delivered a 
fresh award. The Subordinate Judge after 
disallowing certain objections taken to the 
award on the ground that they were not of the 
nature mentioned in s. 521. made a decree in 
favor of the plaintiff, in accordance with the 
award. The defendant appealed to the District 
Judge w'ho set aside the award on the ground 
that the arbitrators had been guilty of mis- 
conduct, Held that the District Judge was not 
competent to hear an appeal from the decree of 
the Subordinate Judge made in accordance with 
the award, Bhagirath v. Ram Ghula?n (Pf/. iV. 
i8S2,p, 34) followed* Asadullah Khan v, 
Ahmadullah Khan, 

[11-95 

(6.) ... Where,] 

a decree has been made npoii a judgment 
given upon an award and which is not in 
excess ot and is in accordance with the award, 
an appeal from such decree will lie on the 
ground that the so called award upon which the 
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judgment and decree are based is frem one 
cause or another no award in law ; but where 
an application to set aside the award on the 
ground of the misconduct of an arbitrator has 
been made under s. 521 of the Code of Civil 
Procedure, and such application has been re- 
fused after judicial determination and a decree 
made under s. 522 of the Code, which is in 
accordance wilii and not in excess of the award, 
no appeal will lie from the decree so made. 
Bhagirath v. Ramg/m/am (/. L. R,y 4 All.^ 2S3) 
approved. Maharaja Joy7nu7igul Singh Baha- 
dur w MoJmn Ram Marivaree {23. W. i?.. 429); 
i\'a?id Ravi Dalu Ram v. Nc?ncha7id Jadav 
ckiind (/. Z. 17 Bo77i,. 357) and Lach7}ia7t Das 
V. Bnjpal (/. Z. A’., 6 AIL^ 174) referred to. 
Ibrahim Ali and another v, Mohsin Ali. 

LXVI-i37 

(7.) Colhislo7i of arhi» 

tra/07’S.] With reference to s. 522, Civil Pro- 
cedure Code, no ajjpeal lies from a decree of a 
Court of iirst instance dismissing objections to 
an arbitration award on the ground of collu- 
sion, and passed in accordance with the award. 
iXIUHAMMAD Ismail Khan v. Imam Ali Khan. 

[virx-i3i 

(g,) Pailnrc of 

ntint7-alor to C 07 istder flea of U 7 nitaiio 7 i.'\ 
Where in an arbitration under chapter XXVU 
of the Code of Civil Procedure the arbitrators 
omitted to determine a material point of limi- 
tation which, arose in the case referred to them, 
aitd the Court did not think it necessary to 
remit the award under s. 520 of tlie Code 
iur reconsideration by the arbitrators. Held 
that no appeal would lie from the decree on 
such award, it being' in accordance with and 
not in excess of the award. Lach7iLa7i Das v. 
BrijpaHL L. R., 6 All.j 174) discussed. Kirpa 
Ram Laljit. 

[XII-i6i 
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made an award in accordance with a compromise 
to which the parties had agreed, and sent tlie 
award to the Court, and a decree was passed in 
accordance with its terms by the Court. The 
lower appellate Court, on the ground that the 
arbitrator had not himself decided the case judi- 
cially and had no jurisdiction to accept a compro- 
mise, held that there was no valid award and 
no decree was consequently passed in accordance 
with the award within meaning of s. 522 of the 
Civil Procedure Code. Ileld that the award was 
valid and the decree passed thereupon could not 
be questioned in appeal on the grounds taken. 
Deonarain Rai and another 7a Jaisrx Rat, 

[V-259 

(11.) .*i The 

plaintiff and defendants in a suit agreed to refer 
the matter in dispute between them to the 
arbitration of one S Z\ Alter the reference had 
been made the parties came to an agreement 
and submitted this agreement to tlie arbitrator, 
who drew up his award in accordance with its 
terms. The award, however, also dealt with 
certain matters which arose subsequently to tliis 
agreement. Held that the award was a good 
award and was not vitiated by the fact of its 
having been founded on a previous agrceinent 
between the parties. Miifa Ali Shah zk 
Muhammad Husen Shah and others. 

LXII-79 

^ 1 2.) , ) Irregnlari - 

lies m procedurcil An appeal will not He from 
a decree passed upon a judgment given accord- 
ing to an award merely because there may 
have been some irregularities in tlie procedure 
of the arbitrator, those irregularities not being 
of such a nature as to render the award no award 
in law. Jaga7i Nath v. Manain Lai [JK lY, 1894, 
f, 60); Buides Stni Parshad Shigh v, Ja7ikec 
Parshad Smgh (Z Z. R , 16 Calc., 4S2) and 
Lach?Jia7i Das v. B7‘ijpal (/. Z. A\, 6 All.., 
174) referred to. Ramdhan Singh Karan 
Singh and another. 


(9.) Suit barred by 

lh}Litati 07 i\Act Xof 1S77).] This suit, which 
was lor money lent, was rcterred to arbitration 
by the lower appellate Court. The award was 
ill favor of the plaintih and the lower appellate 
Court gave judgment in accordance with tlie 
award. On appeal by the defendant to tlie High 
Court it was contended that the suit was barred 
by limitation. This defence had not been set 
up in the lower Courts. The Court observed 
that the judgment of the lower appellate Court 
was not appealable being in accordance with 
the award. Jagmandar Das v, Piahi Lal 

AND ANOTHER. 

[1-17 

(1(b) ^Awa/d 

based on ag7'ee7ne?iii\ Tlie parties to this suit 
relerred their diflerences to an arbitrator who 


[XVI-116 

(^•'7(C/ X 

^/iS77).l The plaintiff in a suit, which had 
been relerred to arbitration, oifered before 
the arbitrator to be bound by the evidence 
of the defendant given on a certain oath. 
Vviih the arbitrator’s consent tlic defendant 
accepted such offer, and gave evidence on 
such oath. The arbitrator made an award in 
accordance with the evidence so given. The 
plaintiff objected to tlie award, not on any 
of the grounds mentioned in ss. 520 and 521 
ol the Civil Procedure Code, but on the 
ground that the procedure of the arbitrator liad 
been illegal. The Court disallowed this objec- 
tion, and^gave a judgment and decree ip aerru-d- 
ance with the award. (Straightf J.) that 

such decree, being in accordance with the award, 
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was not appealable. Held (Stuart, C. J*) that 
the award not being open to objection on any 
of the grounds mentioned in ss. 520 and 521 
of the Cii’il Procedure Code, and the decree 
being in accordance with the award, the decree 
was not appealable. Per (Oldfield, J.) that 
the procediire adopted by the arbitrator being 
illegal, not being warranted by the Oaths Act, 
and there being in reality no award, within the 
meaning of the Civil Procedure Code, the decree 
therefore was appealable. Per (Stuart, C. J.) 
that the procedure of the arbitrator did not re- 
quire to be warranted by the Oaths Act, as he 
was entitled by virtue of his office to proceed as 
he did. Bhagirath v, Ramghulam. 

[11-34 

Failure to c 07 i- 

siderohjeciions under s, 521.I Where certain 
objections to an award alleged misconduct and 
corruption on the part of the arbitrator, and 
others involved questions of fact and law, and 
the judge overruled such objections without 
giving the objector any opportunity of substan- 
tiating them, and gave jiiclgrrien: affirming the 
award. Held that as there was no judicial dis- 
po?.al of the objections, the judge was not com- 
petent to give judgment in the matter, and his 
decree was a bad one in law, and an appeal lay 
therefrom, notwithstanding the concluding 
portion of s. 522 of the Civil Procedure Code, 
Kam Manohar Misr v. Lal Behari Misr 

AND ANOTHER, 

^ [IX-IS 

Passed by 

late Court— Finality A This suit (for posses- 
sion of certain zamindari share) was instituted 
in August, 1SS4. Oil the loth January following 
the matte’’ vts. by consent of the parties, re- 
ferred to j;:. On the 19th January, 18S5, 

the defendants put in an application pra3dng 
that the suit be tried by the Court on the merits. 
The Court answered that the proper time for 
objection was when the award had been re- 
turned. The award was made on the i6th 
February, 1S85, and the defendants presented a 
second application containing^ their objeciions 
to the award charging the arbitrators with mis- 
conduct and corruption. These obiecnoiis the 
Court allowed without going into the evidence 
on the allegations. It therefore went into the 
merits of the case and gave partial decree to 
the plainfcifts. The^ plaintiffs preferred an 
appeal. The lower appellate Court remanded 
the case under s. 566 for enquiry as to whether 
the award was open to the objections raised by 
the defendants under s. 521. The Court of first 
instance found that it was not (the defendants 
producing no evidence to substantiate their 
allegations). Upon receipt of this finding the 
appellate Court held that the award#was not 
open to'^iny legal objection and gave a decree 
in conformity with the award, Held that, no 
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second appeal would lie from such decree ; 
the Code throughout gives to appellate Courts 
all the powers that the Courts of first instance 
have in connection with litigation in general 
and with reference to arbitration in particular. 
Naurang Singh and others v. Sadaphal 
Singh, 

[VII-2,40 

(1(5,) Decree not in accordance with 

award— Appeal.] The arbitrators to whom the 
matters in defference in two suits for money 
were referred to arbitration made an award for 
payment to the plaintiff of certain sums by the 
defendant, and further directed that these sums 
should be paid by certain instalments. The 
plaintiff preferred objections to the award in so 
far as it directed payment by instalments, and 
the Court, holding that the arbitrators had no 
power to make such a direction, modified the 
award to that extent, under s. 518 of the Civil 
Procedure Code. On appeal the District Judge 
while allowing the power of the arbitrators to 
direct payment by instalments reduced the 
number of instalments which had been fixed. 
Held that the decree of the first Court not 
being in accordance with the award, an appeal 
lay to the judge with reference to s. 522 of the 
Code. Held also that as it was clear that the 
reference to arbitration gave the arbitrators full 
powers not only as to the amount to be paid, 
but also as to the manner of payment, the 
lower appellate Court was wrong in reducing 
the number of instalments which had been 
fixed. 

Per Mahmood, J., — The word “ award ” used 
in the last sentence of s. 522 of the Code must 
be understood to mean an award as given by the 
arbitrators, and not as amended by the Court 
under s. 518. The words ** in excess of, or not 
in accordance with, the award ”, used in s. 522 
were intended to enable the Court of appeal 
to check the improper use of the power con- 
ferred by s. 518. Jawahar Singh v. Mul 
Raj, 

[VI-210 

Objection as to validity of award 

first taken in appeal.] Where objection to the 
validity of an award on the ground that it was 
made beyond the time allowed was not taken 
by the defendant in the first Court. Held that 
he was not thereby estopped from raising the 
objection for the first time in appeal, inasmuch 
as it was not shown that in the first Court lie 
was aware of the defect, or had done anything 
to imply consent to extension of the time. 
Chuha Mae v. Hari Ram. 

[vi-i7a 

(ig), Appeal— Revision (Act AT of 

1877).] In execution of a decre by P one of the 
two decree-holders, the judgment-debtor pleaded 
that the decree had been satisfied* The matter 
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was eventually referred to arbitration. Before the 
award was delivered the other decree-holder, R 
applied to the Court that her interest in the de- 
cree should not be affected by the arbitration, as 
she was not a party thereto. The arbitrator de- 
cided that the decree had been satisfied and the 
Court made an order accordingly overruling the 
objection of P. But it also provided that the order 
should not afiect the other decree-holder R, On 
appeal by P the lower appellate Court set aside 
the award on the ground that the case had been 
referred without the consent of all the parties. 
The judgment-debtors applied fora revision of 
this order to the High Court. Held that as an 
appeal lay to the High Court, the application for 
revision was inadmissible. In re i'‘ETrriON of 
HaMPH ALAND OTHERS, 

fI-24 

(I), s. ^%^-‘Unatithorized appointment of 
umpire by Cou7d-- Award — Appeal,'] In an 
agreement to refer certain matters to arbitration 
which was filed in Court under s. 523 of the 
Civil Procedure Code, and on which an order 
of reference was made by the Court, no pro- 
vision was made for difference of opinion bet- 
ween the arbitrators, by appointing an umpire, 
or otherwise. The arbitrators being unable to 
agree upon the matters referred, the Court, on 
the application of one of them appointed an 
umpire and directed that the award should be 
submitted on a particular date. And award 
was made by the umpire and one arbitrator, 
without the concurrence of the other arbitrator, 
and submitted to the Court, which passed a 
decree in accordance with its terms. On appeal 
by the defendant in the case, the District Judge 
reversed the decree. Held that an appeal would 
lie to the Judge from the decree of the first 
Court, where there had been no legal award 
such as the law contemplated. Lachman Das v. 
Brijpal (/. L. /f., 6 All,, 174) referred to. Held 
that, in the present case, there had been mo legal 
award such as the law contemplated, inasmuch 
as the agreement to refer gave the Court no 
power to appoint an umpire, and required that 
the award should be made by the arbitrators 
named b3’' the parties. Held that s. 509 and 
the other sections preceding s. 523 of the Civil 
Procedure Code, relating to the power of the 
Court to provide for dilferences of opinion 
among the arbitrators, were only made applica- 
ble to cases coming under s. 523, so far as their 

E rovisions were consistent \vith the agreement 
led under that section. Held also that the 
defendant was not precluded from appealing 
to the Judge from the first Court’s decree be- 
cause he had not applied to set aside the aivard 
\yithin the ten days allowed by art. 158, sch. 
ii, of the Limitation Act, inasmuch as that article 
applied to applications referred to in s. 522 of 
the Civil Procedure Code, i. e,, applications to 
set aside an award on any of the grounds men- 
tioned in s. 521, and the defendant did not con- 
test the award on any of those grounds. Mu- , 


CIVIL PBOCEBITRB CODS, s. 521^ 

I {continued.) 

■ HAMMAD ABID AND ANOTHER V. MUHAMMAO 

Asghar, 

[VI-2 

(2) . Order ref ushtg application to file 

award'--- Appeal.] Held that an order passed 
under s. 523, Civil Procedure Code, refusing an 
application to file an agreement to refer to arbi- 
tration was not a decree as defined in s. 2, Civil 
Procedure Code, and was therefore not appeal- 
able. Stamp reference. 

[III-66 

(3) Order of ^^efercuce— Appeal .] No 

appeal will lie from an order of reference made 
by a Court upon an agreement to refer to arbi- 
tration filed ill Court by one of the parties to 
a suit under the provisions of s. 523 of the Code 
of Civil Procedure. Daya A’ and v. Piik/ita7oar 
St?igh (/. L. R., 5 AIL, 333); BJmgwau v. Pur- 
meshree {^N,-W. P, //. C, Rep, 179) and J'*es- 
toujee Nusserwanjee v. D, Manlcl'jcc and 
Co., (3, Mad, //, C. Rep., 183) rci'erred to, 
Kisiiori Mal and others V, Behari Lal and 

ANOTHER. 

[XV-12/ 

(1) S. B25.--Priuatc award, ---Not made rule 
of Comd, — How far bmdmg,] Where it is 
established that the parties have agreed to a 
reference and the arbitrators have made an 
award, so long as the validity of that award is 
not questioned it is binding upon the parties to 
it. It is not necessary that the award should 
be made a rule of Court under s. .522 of the 
Code of Civil Procedure. BhikhaRi Das and 
ANOTHER V, GOBlND RaM. 

[XIL2S8 

Ikdul V, Matabadal. 

[III-237 

PARMESHRi V. LACHMIN AND OTHERS. 

[IV-i48 

(2.) “ PariicsL] The three parties to 

a deed of partnership agreed that in case of 
any dispute or difference, the matter should 
be referred to the arbitration of persons chosen 
by each party to such disputes, and that in case 
any such party should refuse or fail to nominate 
an arbitrator, then the arbitrator named by tlie 
other party should nominate another arbitrator, 
and the two should nominate a third person 
as umpire. Certain differences having arisen 
among the three partners two of them called 
upon the executors of the third to nominate an 
arbitrator under the terms of the deed but 
they refused to do so. The. first mentioned 
partners then nominated an arbitrator who in 
his turn nominated another, and these having 
appointed an umpire, made an award. One 
of the partners at whose instance the nfatter 
in dispute had been referred to arbitration 
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presented an application under s. 525 of the 
Civil Procedure Code praying that the award 
might be filed in the Court. This application was 
opposed by the executors of the third partner, 
who appeared and lodged verified petitions dis- 
closing grounds of objections within the mean- 
ing 013.520 or s. 521 of the Code. HMthdLt 
the word “ parties” as used in s. 525 should not 
foe confined to persons who are actually foefore 
the arbitrators ; that if persons by an agreement 
have undertaken between themselves that, in the 
event of a certain state of things happening, a 
particular procedure shall be followed which, 
under one state of circumstances may foe adopt- 
ed i?i muUeni they should, for the purposes of s. 
525 be regarded as parties to that arbitration ; 
and that there was sufhcient reason to show 
that the defendants in the present case were 
prmia facie bound by the arbitration, so as to 
bring them within the terms of s. 525 as parties 
thereto, who should be called on to show cause 
why the award should not be filed. VVillcox v. 
Storhcy (A.i?., i C P., 671) and Re Newion and 
Hetheringion (19 C*. B, 5.) 342) referred 
to. Jones v, Ledgard and others. 

, [VI-107 

(3^ made upon reference in 

criminal proceeding’-- Validity Held that an 
award made upon reference by the parties 
in a criminal proceeding is as valid as one 
made upon reference by the parties in a civil 
proceeding. Badshah Beg.am v, Nathu Khan 

AND ANOTHER. 

[VI-15S 

^4) •Order 7 ‘ef using applicatlojt io file 

—Appeali] Held (Oldfied, J./ dissenting) that 
an appeal does not lie from an order disallowing^ 
an application to file an award under s. 525 of 
the Code of Civil Procedure, Janki Tewari v. 
Ga}^a?i Te:ca 7 'i {J.L*R, 3 AIL^ 427) distinguish- 
ed by Stuart, C. J . The same case followed by 
Oldfield, J. Bhola and others v, Gobind 
Dayal and another. 

[IV-31 

Per contra^ 

Janki and others v. Gaiyan. 

[1-4 

(I) s. no ground.. .be shownr} 

It is competent to the father of a joint Hindu 
family in his capacity of managing member of 
the family to refer to arbitration the partition of 
the joinc family property and the award made on 
such a reference, if in other respects valid, will 
be binding on the sons. In s. 526 of the Code 
of Civil Procedure the word “ shown ” is not 
equivalent to “ alleged,” but it is npeessary that 
one of the grounds mentioned in s. 520 or s. 521 
should be proved to the satisfaction of the Court 
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before the Court isjiistified in refusing to file the 
award. Dutto Smgh v. Dosad Bahadur Sifigk 
(/. L. R.. 9 Calc., 575) and Dandekar^. Danae- 
kars (/. L. R. 6 Bom., 663) followed. Hurro 
Nath Chowdhry v. Nistarmi Chowdhra^ii {I. 
L. R., IO Calc., 74 j and Ichafnoyee Chowdhar- 
a7iee v. ProS2m7io Nalh Chowdlu'i (/, L. R., 9 
Calc., 557) dissented from. Jagan Nath and 
ANOTHER V, MaNNU LaL. 

[XIV-60 

(2) . .] An 

objection to an application made under s. 525 
of the Code of Civil Procedure that the parties 
had not agreed to refer to arbitration any 
matter, or had agreed to refer some only of the 
matters determined by the award, or that the 
document allegedly bean award was not an 
award of the arbitrators, is an objection which 
must be considered and determined under s. 
526 upon evidence by the Court to which the 
application is made. Chowdhrl M2£7dam Ho- 
sem V. M7mm7iat Bibi Bec/m7i7iissa ( L. R., 3 
/. A.i 209 j; Sa7nal Nathu v. Jaisa7tkar Dalsu- 
ka7‘a77i (/. L. R., 9 Bo7n., 254); Ve7ikatesh Kha7i- 
do V. Cha7tapgovda {!. L. R., 17 Bo7?i., 674); 
Lalia Iskaree Parshad v. Har Bha7tja7i Tewa7xc 
(15 W. R. {P'^ B.) g)', Hiss ami Bibi v. Mohsm 
Kha7i {l.L.R., I AIL, 156); S7irja7i Raot w 
Bhika7'i Raot (/. L. R., 21 Calc., 213) and Mit- 
hanmiad Naivaz Kha7i v. Alam Khan (A. R., 
18, I. A., 73) referred to. Amrit Ram and 
ANOTHER V. DaSARATH RaM AND OTHERS. 

[XIV-187 

(3) . .] P/eld 

that sections 525 and 526, Civil Procedure Code, 
read together mean that the party coming for- 
ward to oppose the filing of an award must 
show cause, that is, mu^ establish by arguments 
or proof, or both, reasonable grounds to warrant 
the Court in arriving at the conclusion that the 
award is open to any of the objections men- 
tioned in ss. 520 and 521 and it is not sufficient 
when it is sought to make the award a rule of 
Court, for defeated party to come and merely 
say upon a verified petition that this or that 
ground referred to in ss. 520 and 521 existed 
against the filing, S7'ee Ra7}t Chowdhry v. He- 
7iob7mdhoo Chowdry (/. L. R.,y Calc., 490) and 
l€ha7}ioyee Chozvdhraiiee v, F7'OSun7io Natk 
ChowdJuy (A L. R., 9 Calc., 557) dissented 
from. H'utto Smgh v. Dosad Bahad7ir Si7igh 
(/. Z. R., 9 Calc., 575); Da7idekar V. Da7idckars 
(/. Z. R., 6 Bom., 663) and Chowdhry Mtmiza 
Hossem v. Bechim7iissa (Z. R., 3 I A. 209) 
referred to. Jones v. Ledgard and others. 

[VI-107 

(4) . — Ufza^dhorized a7ne7idme7it—Ap- 

peal’- {Act X of 1877).] The appellants applied 
to the Munsif under s. 525 of Act X of 1877 
that an award might be filed in Court. After 
the first hearing of the case the Munsif ordered 



I 821 ) 


DIGEST Oh CASES. 


( 822 } 


CIVIL PKOGEBURE CODE, s 526- 

{coutimitd*) 

the appellants to amend their plaint, misunder- 
standing the provisions of s. 525, By the 
amendment the case was taken out of the 
scope of Chapter XXXVI i of the Code of Civil 
Procedure. /f^A/that, under the circumstances, 
the Judge had jurisdiction to hear the appeal 
preierred to him from the Munsif’s decree. 
Ganesh Lal and another V , Narain Das. 

[1-29 

Decree i 7 i the terms of the atoard 
^Appeal.] When an award has been filed in 
Court as provided by s. 525, Civil Procedure 
Code, the judgment and decree based thereon 
must be drawn up specifically in terms of the 
award. If the decree merely decrees in general 
terms the claim of one party or of the other 
it cannot be said that such decree is in accord- 
ance with the award, and not being in accord- 
ance with the award an appeal will lie there- 
from, UaiMi Fazl V . Rahim-un-nissa and 

OTHERS. 

[XI-129 

^ De 7 Jzew (Act 

X of 1S77).] *^ 7 ^* respondents applied 

under s. 525, of Act X of 1877 to have an award 
filed in Court The appellants preferred 
obections to the filing of the award. The 
Court disallowed these objections, and holding 
that the award was valid, on the 5th April, 
1S78, ordered ‘‘ that the claim of the plaintiffs 
be decreed.” The appellants appealed to the 
Pligh Court, which held on the i7tli November, 
1879, that this order was not appealable, 
adding an instruction that the lower Court 
should be moved to give judgment in ac- 
cordance with the award and a decree to 
follow it. The respondents waited till the 27th 
April, 18S0, and then moved the lower Court in 
the terms of the High Qourt’s instruction, styling 
their application one for review of judgment, 
The “ review ” prayed for was granted on the 
2Sth September, 18S0. The appellants contend- 
ed in this appeal that a review should not 
have been granted as long after the date of the 
original order. The Court observed that the 
proceedings in the lower Court terminating in 
the order of the 28th September, iSSo, were 
erroneously called proceedings in review of 
judgment. But as substantial justice had been 
done in them, it was not necessary to make any 
order in this respect, Tulshi Ram and others 
V , Ganesh and ANortiER. 

[1-105 

( 7 ) ■ Execiitiofih\ The 

parties to a suit referred the matter in dispute 
between them to arbitration, and the award 
given in pursuance of such reference was brought 
into Court by the plaintiff with an application 
that a decree should be passed in his lavor in 
accordance with the terms of the award as set 
out in his application. On this application the 
only order passed by the Court was that the award 
should be filed. Subsequently the defendant 
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applied for amendment of the so-called decree 
based upon the award. The Court thereupon 
appended to its former order a copy ol the 
award, adding the words “ as detailed below" 
and it further added a detail of the costs in- 
curred by each party. On its being sought 
to execute as a decree upon the award the 
order amended as above described, it was held 
that this was no decree on an award such as 
is contemplated by the Code of Civil Procedure, 
and was incapable of execution. Badri Das 
V , SoHAN Lae. 

[XIV-38 

(8)^ .porm of decreet] The zemhidar 

of a village and his tenants referred to arbi- 
tration the question as to the assessment of 
rent. The arbitrators by an award, dated 7th 
January, 18S0, decided that the tenants' should 
pay collectively an annual rent of Rs. 2,400, and 
that they should make a distribution of this 
sum amongst themselves proportionate to the 
quantity and quality of the land in possession 
of each. The zemmdar brought the present 
suit against the tenauls in which he asked that 
the latter might be compelled to carr^? OTit the 
terms of the award andsiiould they fail to do 
so, the Court would distribute the sum -t)!' 
Rs, 2,400 as it thought proper. The lower 
appellate Court gave the plaintiff a decree 
which directed that in accordance with the 
arbitration award the defendants are to 
divide the Rs. 2,400 consolidated rental in a 
manner proportionate to the land held by each, 
and if they fail to comply the division will be 
made through the Court.” On the, appeal by 
the defendants the Court directed that the 
operative portion of the decree of tlie j udge be 
amended as follows “ It is ordered and dec- 
reed that the decree of the Subordinate judge 
of Saharanpore, dated the 3rd day of May* 1882, 
dismissing the xffaintiff appellants' suit be and 
hereby is reversed and that the relief prayed by 
the plaintiff-appellant in his plaint be and 
hereby is granted, that is to say, that in accord- 
ance with the terras of the award of the 7th 
of January, 1880, the defendants-respondents, 
upon the basis of a rental of Rs. 2,400 per 
Mmmn, payable from them in common to 
the plaintiff-appellant, do by mutual con- 
sent and agreement among themselves and 
in proportion to the shares and the pro- 
ductive power of the lauds cultivated by 
them on or before the ist day of Decem- 
ber next evening, prepare a list showing the 
mode in which {>ayment of .the abovemen tinned 
Rs. 2,400 is to be distributed among and to be 
payable by them. In the event ofthedefen- 
dants-respondents wilfully failing to prepare 
such list on or before the date hereinbefore 
specified this Court will, upon being informed 
thereof and in the absence of any sufficient 
cause shown to the contrary, direct the impri- 
sonment (a the defendants-respondents or the 
attachment of their property, or both, iir iffanner 
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provided by law. Sheoram and OTHERS v, 
Ganeshi Lae. 

[111-178 


fl.) s. 639 Public and religious p 7 irpose""^ 
The defendants made a gift of land to a Hindu 
temple for the purpose of defraying the expenses 
appertaining to the idol. The temple was built 
and the gift made in 1870. The defendants 
obtained from the revenue authorities muta- 
tion of names in the idol’s favor, and an ack- 
nowledgment of the person whom they no- 
minated as agent or manager. The plaintiff 
alleging that they had subsequently reposses- 
sed""themselves of the land and the profits 
accruing therefrom and that he was interested 
as a Hindu in worshipping at the temple and 
professing to sue on behalf of the entire body 
of the; worshippers thereat, sued for a decla* 
ration that the land was wakf and the idol 
entitled to hold it in his own name ; that the 
defendants should be directed to apply the 
income of the property to the purposes 
of the temple and that the Court should give 
such orders and instructions as might be 
necessary and proper for the future manage- 
ment of the temple and payment of in- 
come. No sanction to the institution of the 
suit was obtained under s. 539 of the Civil 
Procedure Code. Held by the Full Bench that 
the gift made by the defendants constituted 
a trust for the purposes of the temple. 

Per Edge, C. j., and Tyrrell J. that the 
defendants before the Court did not constitute 
themselves trustees in any sense. Held also 
by the Full Bench that the suit was not main- 
tainable as' against those defendants. 

Per Straight, J., that the suit was not main- 
able under the Hindu Law ; that the trust was 
one for public religious purposes ; that such a 
suit ill which the plaintiff asked to have the 
trust administered by the Court, could not 
be maintained without the sanction required by 
s. 539 of the Code. 

Edge, C, J., and Tyrrell, J., that if the 
trust were one for public religious purposes, 
the suit as against the defendants before the 
Court must fail for non-compliance with the 
provisions of s. 539 of the Code and if for 
private or quasi-private religious purposes it 
must also fail since there was no principle on 
which the plaintiff as one of the public wor- 
shipping in the temple could maintain it against 
those defendants who were not trustees but 
(if they had wrongfully taken possession) tres- 
passers ; fawah^a^, Akbar Husain U. L, R,^ 

7 AJL, 17S) distinguished. Manohar Ganesk 
Tambekar v. Lakh^niram Govmd Ram (4 L, 
J?., 12 Bonu^ 247) ; Lidifimissa Bibi v. Nazirtm 
Bibz {P L, R.y II Cal.y 33) and Hira Lai v. 
Bhairou (/. L, i?., 5 Ail.^ 602) referred to. 
Wajid Ail S/mk v, Dia?iat~2dlah Beg (4 
L,R., S AIL, 31) approved. Raghubar Dial 

AND OTHERS V. KeSHO RaMANUJ QaS. 

* [V|n-276 
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Hindu provided for the creation and mainten- 
ance of a religious endowment in favor of the 
sect known ^ as Bhagwatas, appointing mana- 
gers and directing the manner in which the 
profits of the endowed property was to be spent. 
Held that this must be taken to be a public 
religious endowment within the meaning of 
s* 539 oi the Code of Civil Proc«>dure. Kanhaya 
Lal and others v, Salig Ram and others. 

[XIV-159 

(3. ) Wakf prope 7 'ty --^Person interested 

-^Trespassi\ Certain Muhammadans sued to 
set aside a mortgage of endowed property 
belonging to a mosque, the decree enforcing the 
mortgage, and the sale of the mortgaged pro- 
perty in execution of that decree, and for the 
demolition of buildings erected by the purchaser, 
and the ejectment of the purchaser. Held that 
the plaintiffs, as Muhammadans entitled to 
frequent the mosque and to use the other re- 
ligious buildings connected with the endow- 
ment could rnaintain the suit and s. 539 of the 
Civil Procedure Code had no application to the 
case, the endowment being a religious insti- 
tution within the meaning of s. 24 of Act VI of 
1S71 and therefore governed by the Muham- 
madan Law. Zafaryab Ali and others v. 
Bakhtawar Singh. 

[IJI-9I 

(.i.) Any 

Muhammadan who is interested in property 
belonging to a mosque is competent to bring 
a suit in respect of a trespass committed with 
regard to such property. Such suit does not 
need any permission for its institution under 
the provisions of s. 539 of the Code of Civil Pro- 
cedure. Muhammad Umr v, Maula Bakhsh 

AND ANOTHER. • 

[XII-9 

Fa2-ul-Rahman and others z'. Muhammad 
Yusuf 


[V-2i9 

Jawahra and others V, Akbar Husain. 


[IV-32^ 

See also 

Abdul Rahman and others v. Yar Mu- 
hammad AND OTHERS. 


[1-34 

(5,^ for declaration that property 

ts wakf] A Muhammadan brought a suit 
against a person in possession of certain pro- 
perty, for a ^ declaration that the property was 
wakf. He did not allege himself to be interest- 
ed in the property further or otherwi.se than as 
being a Muhammadan, He stated as his cause 
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oi action that th.e defendant had, in a former 
suit between the same parties, hied a written 
statement in vviiicli iie denied that the property 
now in question was wakf. Held that, unless 
it could be shown that the suit was maintain- 
able under some statutary provision it could 
not be maintained. Held that, inasmuch as no 
permission had been given to the plaintiff to 
bring the suit, it was not maintainable under 
Act XX of 1S63 or under s. 539 of the Civil Pro- 
cedure Code. Held that the suit was not main- 
tainable under the provisions of s. 42 of Act i of 
1S77 (Specific Relief Act). Held^ therefore, that 
the suit was not maintainable. Held, further 
tjiat, the relief contemplated by s, 42 of the 
Specific Reiioi Act being always a matter of the 
Court’s discretion and inasmuch as the evi- 
dence adduced by tlje plaintiff himself showed 
that the defendant was using the property for 
charitable purposes, it would not be proper to 
make_ the declaration prayed for by the* plaintiff, 
e\"en if the suit were maintainable. Wajid Ali 
Shah v , UzANAT-uju-bAii Beg. 

[V-318 

^(0.) MlsappropnaUo7t by mntwalli^ 

Slut to set asldc*\ The piainiifts brought their 
suit on the allegations that they were Muham- 
madans interested in the due carrying out of the 
provisions of a certain deed of endowment 
made by a deceased ancestor of theirs ; that one 
of the defendants was the 7 ?mtawalli of the 
property made wakp under the said deed, and 
that he had mortgaged the wakf property to the 
other defendant who was seeking to bring it to 
sale by enforcement of his mortgage. The 
plaintiffs prayed for a declaration that the pro- 
perty in suit was wakf inconsequence not 
liable to be brought to sale under decree ob- 
tained by the defendant mortgagee. Held that 
the suit came withiiTthe provisions of s. 539 of 
the Code of Civil Procedure, and that, no per- 
mission, as required by that section, having been 
obtained for its institution, the suit must fail 
Hashmat Bibi and another V, Muhammad 
AsKARI A.ND ANOTHER, 

[SV-S 

( 7 .)-- .] Where 

a plaintiff alleges misappropriation or non-ad- 
ministration ol trust funds and trust property 
by persons upon and in charge of that property 
and asks the interference of a Court, it is neces- 
sary for him to obtain preliminary sanction under 
s. 539 of the Code of Civil Procedure. Zafa7jab 
Ah V. Hakhtawar Smgh (/. L. R., ^ All 
'eyH Raghubardayal'v ."Kesko Rama 7 mj Das (/. 
Z./t?., n AIL, !§) referred to. Akbar Khan and 
orf^ERS Muxtammad Nur Khan and others. 

[XIII-71 

(g^) ^ to 7 'e 7 nGVe Husieesl\ This 

was_ a suit the representative in title of the 
original settlor to have certain alienations by 
the trustees of an endowment set aside and 
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Uie r,roperty restored to its original uses, , 
fmaintcnaiice ol a temple) and ior the anpoint- 
ment ol a new trustee or new trustees in place 

1 suit. He/d 

^ rocedure Code, ivas not appli- 
cable .0 the case. Laf^slnna^idas Parash Ra7?i 
V. Ganpatmv RnsJma (A L. Ah, 8 Bom., 36;' 

J awakva V. Akbaf' H7isahi {/ R p ^ All' 
ijH) referred to. Sheorata.n KuNWAar^. Ram 
Pargasu. 

[XVI -37 


Patties.^ A suit may pr<>- 
per y be bi*ought and a decree made under s kio 
of the Code ol Civil Procedure for the removal 
ol a trustee. Harashnha v. Ayya7ichetii (/. R. 

Pcriasatiii 

C - v» *); Naickafiv 
IRiradappa NatcJzan (/. A. A'., 17 Mad", 46'’^ ■ 
Camtamaii Bajaji Dev v. Dkondo GanVsh 
D: 612) ; Tricumdass Mufil 

V. khimjt Vutlabhdass (/. R. Ah, i6 Botft 6''C‘p 
Syed Hussaiii Miati v. The Collector of 'Kami 
A 4 ^) I Sa;ed 7 tr Ra/av, Badya^ 

7 iaik Deb {L R R 20 talc.. 397) ; Hokmtdfiui 
V. Sayidiiddm (4 4 . Ah, 20 Calc., Sxo); and Sa/e^ 
dur kaja Uiowdhrec v. Gour Mohtm Das 
LatshJiav (R R. 74 , 24 Calc.,A,i'^) referred ti!>, 
Sttbayya v. Arts /ma {R R, R., 14 Mad., 1S6) 
iollowed. In such a suit as above it is not 
necessary to make the alienees from the trustee 
delendant parties to the suit. Blskan Chand v. 
^ed A ^ 4 . A . 1 5 /. .r A, 1 ) ; Chbitainafi Ba ja ji 

Dev V. Dhoftdo Gatiesh Dev {/. 4 . Ah, 1 Bom 
612) and t/ie Attorney General v. The Port 
Reeve imd others of Avofi^ R s.) Ch, 

172) referred to, Huseni Begam and othei^s Zf 
iHE CoLr.EcroR OF Moradabad. 


[XVII-210 

(T) s. 54 : 0 . -^IVho can appeal^ Guard tafK, 
i he mother of a minor delendant having de- 
clined 10 act as his guardian ad litejn on the 
groiiiiG that his property was under the Court of 
VVards, the Collector as representing the Court 
ol VVards was appointed guardian. The minor’s 
mother was impleaded as a co-defendaru and a 
decree was passed against her and the minor, 
i he Collector on behalf of the minor, acceiited 
the decree and did not appeal. Held on ” these 
.acts that it was not competent to the mother to 
assume the office of guardian ad litem and to 
appeal on behalf 01 the minor. Chedi Pande v 
Lachmi Narain. 

[xiii-iei 

(2) - — Representative 

7 Wt brought zipon record. \ Held when at 
the time the case was heard by the ioiver Court 
a party to the suit was dead and no application 
was put in by any person to be brought on the 
record as his legal representative, the legal re- 
presentative has no locus sia7idl to prefer an 
appeal. Lurga Kuarz/. Har Sahai, 

[HI -134 
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(3) Perso^i beneficially 

mferested,] In this case GiVsued the Collector 
of Bareilly. He obtained a decree against the 
Collector in the first Court. The Collector appeal- 
ed and his appeal was dismissed. Thereupon 
SS, B P and L if, persons beneficially interest- 
ed in resisting the suit of G N presented a 
memorandum of appeal in the High Court, with- 
out obtaining leave of the Court and made G N 
the respondent. The appeal was admitted. 
Held that as the appellants were not parties to 
the decree the order for the admission of the 
appeal must be discharged but under the peculiar 
circumstances of the case the memorandum of 
appeal shall be treated as still a memorandum 
of appeal presented to the Court and awaiting 
admission. Shib Sahai and others v. Jagan 
Nath. 

' [XII-139 

4c appeal shall he from the dec^ 

rees, Finding not embodied in decree,} In a 
suit to obtain possession of certain property and 
to set aside a deed called a deed of endowment 
{wak/nama) on the ground that the defendant 
had fraudulently obtained its execution, the de- 
fendant pleaded (i) that the deed was a valid one 
and (ii) that she was in possession of the pro- 
perty in satisfaction of a dower debt, and her 
l^ossession could not be disturbed so long as 
the debt remained unsatisfied. The Court of 
first instance held that the deed was invalid, but 
that the defendant was entitled to remain in 
possession of the property till her dower-debt 
was satisfied, and the Court passed a decree 
which mer^^ly dismissed the suit, without em- 
bodying the finding as to the deed. On appeal 
by the plaintiff to the District Judge, the defen- 
daiit filed objections under s. 561 of the Chil 
Procedure Code in regard to the first Court's 
decision that the deed of endowment ivas in- 
valid. The Judge dismissed the plaintiff's ap- 
peal, affirming the finding as to dower, and, re- 
fusing to decide the question of the validity of 
the deed, as being unnecessary for disposal of the 
claim, disallowed the defendant's objection. The 
defendant appealed to the High Court. Held 
by the Full Bench (Oldfield and Malimoo^ 

J j „ dessenting) that if a decree is, upon the 
face of it, entirely in favour of a party 
to a suit, such decree being the thing which 
by law is made appealable, and nothing else, 
that party has no right of appeal therefrom. 
If, in the judgment of which such decree is the 
formal expression, findings have been recorded 
upon some issues^ against that party, and 
lie desires to have formal effect given to them 
by the decree, so as to allotv of his filing objec- 
tions thereto under s, 561 of the Civil Procedure 
Code, or of appealing therefrom under s. 540, he 
must take steps under s, 206 to have the decree 
properly brought into conformity with the judg- 
ment, so that there may be matter on the face 
of It to show that something has b»sn decided 
against him ; but if he fails to take this course, 
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the decree, though in general terms, \vill stand 
good as finally deciding the issues raised by 
the pleading upon which the ultimate determi- 
nation of the cause and the decree itself rested. 
The findings in a judgment upon matters which 
subsequently turn out to be immaterial to the 
grounds upon which a suit is finally disposed 
of, as to the plaintiffs right to any portion of the 
relief sought by him as declared by the decree 
amount to no more than obiter dicta and do 
not costitute a final decision of the kind con- 
templated by s. 13 of the Civil Procedure Code. 
Held also that, in the present case, the Judge 
was right in holding that the question as to the 
validity or otherwise of the deed of endow- 
ment was wholly immaterial. The judgment 
I of Straight, J., in Lachman Singh v. Mohan (/. 

; Z. i?., 2 AlLf 497) approved and followed. 

I Per contra that the decree, 

I to agree with the judgment and fulfil the re- 
! quirements of s. 206 of the Civil Procedure 
I Code, should contain the material points for 
I determination arising out of the claim and 
I material for the decision thereon ; that if this 
; has not been done, the defect is a good ground 
of appeal, notwithstanding that the decree, 
on its face, may be altogether in favour of the 
appellant, and notwithstanding that he may not 
have applied for amendment of the decree 
under s. 206, or for review of judgment; and that, 
in the present case, the defect in the decree 
would afford a good ground of appeal. 

Per Mahmood, J., that inasmuch as the pro- 
visions of s. 13 of the Civil Procedure Code 
relate as well as to the trial of issues as 
to the trial of suits, and in the present 
case the validity or otherwise of the deed 
was a matter directly and substantially in 
issue between the parties, and was adjudica- 
ted upon, the finding of fne first Court upon that 
issue \vas not a mere obiter dictufn^ but would 
be binding upon the defendant as res judicata 
notwithstanding the fact that the suit against 
her was dismissed on the ground that she held 
possession of the property in lieu of dower ; 
that whatever has the force of res judicata is 
necessarily appealable ; that the word “ from ” 
as used in s. 540 or s. 584, and the expression 
“objection to the decree "in s. 561, refer not 
only to matters existing upon the face of the 
decree, but also to those which should have 
existed but do not exist there ; and that the 
defendant in the present case was aggrieved or 
injured by the omission in the decree of the 
first Court, and was therefore entitled to file 
objections to it, and, for the same reason, to 
appeal to the High Court from the decree of 
the lower appellate Court. Also per Mahmood, 
J., that it \vas doubtful whether the reliefs con- 
templated by ss. 206 and 623 were open to the 
defendant ; but that, even conceding that she 
ought to have sought her remedy under either 
of those sections, her neglect to do so did not 
make her incapable of obtaining the same 
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result by the exercise of her right of appeal* 
Amisuyabai v. Sakaram Fa?tdura?ig ( 1 . L* i?*, 
7 Bom., aM) \ Mail Singh v. iVarain Das (/. 
Z. R., I 480 Mohaii Lalv, Ra??i Dial (L 
L. R., 2 ^/A,843j; Niamat Rhan v. Phadu Bui- 
dia (I. L. R., 6 AIL, 319; ; Pan Kooer v. Bhag- 
wafit Kooer, \N.-W. P. 4 H, C. Rep, 1874, p. 19) 
referred to. J amaitunnissa v. Lutfunnissa. 

[V-89 

(5,)- Power of comdio deal with por- 

ti07i of decree 7 iot appealed agaifisL] Au 
appellate Court is not competent in its decree 
to deal with any portion of the decree of the 
first Court which is not before it either by way 
of appeal or by way of objection under s. 561 of 
the Code of Civil Procedure. Cheda Lai v. 
Badtdlah (/. Z. R* ii AIL 35) and Raghumath 
Smgh Manku v. Parcshra^ri Mahata (/. Z. R, 
9 Calc, 63s) referred to. Tirath Raj v, Kunj 
Behari and another. 

[XIII-144 

) ^ Decree — Dmnissal on grou 7 td that 

no plaint could befomid,} A plaint was filed 
and duly registered in the Court of a Munsif. 
Subsequently the Munsif found that the suit was 
undervalued and that if properly valued it would 
be beyond his jurisdiction, and accordingly re- 
turned the plaint for presentation in the proper 
Court, The plaintiffs appealed to the Subordi- 
nate Judge against this order, attaching the 
plaint to their memorandum of appeal* The 
Subordinate Judge remanded the case under 
s. 562 of the Code of Civil Procedure. Against 
this order of remand the defendants appealed 
to the Pligh Court, but their appeal was dis- 
missed. The case then went back to the Court 
of the Munsif, and it was brought to his notice 
that there was no phynt on the record before 
the Court. He accordingly, on the 9th of 
August, XS94, dismissed the suit. On appeal to 
the Subordinate Judge the order of the Munsif 
was reversed. The defendants appealed to the 
High Court. Held that the order of the Munsif 
of the 9th August, 1894, was appealable as a 
decree ; and that it was the duty of the Munsif 
or of the office of his Court to see that the plaint 
which had been all along on the record, was 
present in his Court. Nasiban and another 
V , Khurshed Banu and others. 

[XVI-54 

(7.) — Judicial order,] A decree- 

holder in execution of his decree attached cer- 
tain immoveable property of his judgment- 
debtor ; but on his taking no other steps to com- 
plete the execution of the decree the Court 
struck off the execution proceedings maintaining 
the attachment. Against this order the decree- 
holder appealed. Held that, inasmuch as the 
order in question was not a judicial disposal of 
the application for sale and would not preclude 
the decree-holder from continuing the execution 
of his decree, an appeal from such order was 
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superfluous and must be dismissed. Rattanjs 
V , Hari Har Dat Dube. 

[xv-av 

(8.) Order retur^img plaint.] The 

suit out of which this appeal has arisen was 
instituted in the Court of Munsif who decreed 
the claim. On appeal from the decree by the 
defendants, the lower appellate Court finding 
that the Munsif had no jurisdiction, returned 
the plaint. Held that returning the plaint was 
a decree from which an appeal lay under s. 540 
and not under s. 588, Civil Procedure Code. 
Chattar Lal V , Har Lae and others. 

[111-165 

Bindesri and another V , Nanda. 

. 1-12 

(9.) Order retummg memorandum 

of appecil to be presented to proper Couidi] Au 
order of a District Judge returning a memoran- 
dum of appeal to be presented in the proper 
Court on the ground that the value of the suit 
is beyond the pecuniary limits of his jurisdiction 
is not a decree ivithin the meaning oi‘ s. 2, Civil 
Procedure Code. Mahabir Singh and another 
V , Behari Lal and others. •» 

[XI-96 & 107 

(10.) Order dismissing appeal for 

deficieiii Court fee,] The memorandum of 
appeal in this case being insufficiently stamped 
and the appellant having foiled to supply such 
deficiency within the time' allowed, the follow- 
ing order was made by the Court below on the 
memorandum of appeal:— “Appeal dismissed; 
full fees being unpaid,” Held that as no decree 
was made in the lower appellate Court no 
appeal lies to the High Court. Gajraj Singh 
V , Bhagwant Singh and others. 

[III-255 

(II.) Order 7 'ejectmg mcmoradn77i 

of appeal for msufficient courLfee,] An order 
rejecting a memorandum of appeal for non-com- 
pliance with the Court Fee Act is a decree. 
Zainulabdin V , Altap Husain and another. 

[V-323 

( 1 2 .) Order rejcctiyig 77 te 77 io?nndu 7 u 

of appeal as bari’ed by U 77 iiiaUo 7 i,\ An order 
rejecting a memorandum of appeal as barred 
by limitation is a “ decree ” within the meaning 
ofs. 2, Civil Procedure Code. It is therefore 
appealable and not open to revision by the High 
Court under s. 622, Civil Procedure Code. Gaf 
raj Smgh v. Bhagzva 7 it Smgh {W, N, 1883, 
f. 255) ; and Dia 7 iahillak Beg v, Wajid Alt 
Shah (Z Z. 6 AIL, 438) distinguished. 
Gulab Rai V , Mangli Lal. 

riV-223 

(]3,) — jS 07 der dis 7 mssi 7 ig apHicati 07 i 

for re 7 noval of tr 7 islecj\ No appearwill he 
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from an order dismissing an application for 
the remoi’ai of a trustee, such order not being a 
** decree” within the meaning of s. 2 of the 
Code of Civil Procedure and not being other- 
wise appealable. Nathu Wilson v. C. H. 
Me. Afee and another, 

tXVI- 20 D 

( 1 ) . s. 541 ‘—Presentation?^ Where a plea- 

der duly appointed had prepared and signed a 
memorandum of appeal in a civil suit, but 
instead of presenting it to the Court himself 
gave it to a mukht ar of the appellant who handed 
it over to the Munsarim of the Court, the said 
mukhtar being authorised, amongst other acts, 
also to present appeals on behalf of his princi- 
pal, it was held that though such a presenta- 
tion u as irregular, yet it need not necessarily 
be held to invalidate the appeal, Muhammad 
Golam Mohi-ud-din Muhammad Abdul 
Karim and another, i 

[XIV-. 131 

(2) . «■** Shall be accompanied with copy 

of decree?'] A memorandum of appeal is not 
a good memorandum of appeal in law unless it 
is accompanied by a copy of the decree appealed 
against. Gulad Devi v. Shankar Lai {W. JV. 
1892, p. 47) followed, Chamela KuaR and 
OTHERS Mir Khan, 

[XIII -223 

1^3)^ — Power of Court 

to dispense with.] An appellate Court can- 
not dispense with the presentation of a copy of 
the decree rppealed against in connection with 
a memorandum of appeal. Where therefore no 
such copy of the decree is presented within the 
period of limitation prescribed for the appeal 
the appeal will be barred. Gulab Devi and 
ANOTHER V» SHANKAR LaL. 

[XII -47 

li) — decree prepared -^Practice.] 

in this case the Court of first instance (Assistant 
Collector) omitted to embody its decision in a 
decree. On appeal the District Judge holding 
that there being no decree the Court had no 
jurisdiction, dismissed the appeal. Held that, 
the lower appellate Court should have followed 
the rule laid down in 5 AIL, 520, and remanded the 
case for preparation of decree. Kadir Bakhsh 
v, Kifaitullah, 

[IV -224 

(I). s* 542 .~-P<?TOr of Court to modify 
part of decree not appealed fromi] The ap- 
pellants sued for arrears of rent, and obtained 
in the Court of first instance a decree for 
Rs. 1 16-12-8, a portion of what they claimed. 
The respondent did not appeal. The appellants 
appealed from that part of the decree which 
dismissed a portion of their claim. The lower 
appellate Court reduced the amount^ awarded 
to the a^)pe!!ants to Rs. 46, Held that, as the 
award of Rs, 116-12-8 to the appellants by the 
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Court of first instance was not a subject of 
appeal to the lower appellate Court, that Court 
was not competent to interfere with it. Sita 
Ram and another Banno Bibi. 

[1-40 

(2))— ‘•Appellant confined to ground set 
out,] Section 542 of the Civil Proeedure Code was 
intended to confer upon the Court a power exer- 
ciseable by it alone ; it was not intended to en- 
able an appellant to take the respondent by sur- 
prise by urging matter of which he had no notice. 
JBanSIDHaR and ANOTHER V. SiTA RAM. 

[XI.I47 

(3.) ]Held that the 

validity of an order of remand could be ques- 
tioned in second appeal even though the plea 
of its illegality was not taken in the memoran- 
dum of appeal. Mameshaur Singh v. Sheodin 
Singh (/. L. R.f 12 All., 510) followed. Mahgu 
Kuar and others V, Faujdar Kuar, 

[Xl-105 

Mullu Khan v. Than Singh and others 

[XI-187 

( 4 ) (Act AT of iS77).1 

The Court confined the appellant to the ground 
of objection set out in the memorandum of 
appeal (which was that the suit was barred 
by limitation) and refused to give him permis- 
sion to urge another ground, as it had not been 
urged by him on first appeal in the lower 
apellate Court, Bhawani Gir v* Dalmardan 
Gir, 

[1-40 

( 5 ) 

Held that not only may the point of res Judicata^ 
though not taken in the memorandum of ap- 
peal, be entertained in second appeal, under the 
provisions of s. 542, Civil Procedure Code, but 
that even when such point has not been urged 
in either of the lower Courts, or in the pleas 
in appeal, if raised in second appeal, it must be 
considered and determined either upon the 
record as it stands, or after a remand for find- 
ings of fact. Muhammad Ismail v, Ch attar 
Singh and another. 

[1-116 

({?.) {ActX 

of 1877),] The plea that the plaintiff had impro- 
perly been permitted to withdraw from a former 
suit with liberty to bring the present one, ivhich 
had not been taken in the lower Courts, and 
was not taken in the memorandum of second 
appeal, was not permitted to be urged at the 
hearing of the second appeal. 

Qimre. Whether under s. 373 of Act X of 
1877 the Court ought to permit the plaintiff to 
withdraw from the suit with liberty to bring a 
fresh suit on the ground that the defence to 
the suit was such that the suit must fail if 
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proceeded with, Zahurunnissa Khoda 
Yar Khan 

[1-18 

( 1 .) s. 644 , — ^^Decree pioceeds 071 a 7 iy grojmd 
^defe 7 idants'd\ Section 544 of the Code of Civil 
Procedure does not enable an appellate Court 
to decide, upcn a ground which it considers 
to be common to all the defendants, an appeal 
preferred by one only of such defendants, and 
to reverse or modify the decree of the Court 
below in favour of all the defendants, unless 
the lower Court has proceeded upon a ground 
common to all the defendants. It is only when 
the decree appealed against has proceeded upon 
a ground common to ail the defendants, that is, 
when the Court below has made a decree against 
several defendants upon a finding which applies 
equally to all of them that under s. 544 any 
one of the defendants may appeal against the 
whole decree and the appellate Court may 
reverse or modify that decree in favour of all 
the defendants. Frotah C/i under /Jutt v, Koor- 
bmtissa Bibee (14 W, i?., 130) referred to. Pu* 
RAN Mal V , Krant Singh. 

[XVI 1-154 

(2) . A' <7/ 1 877).] 

The plaintiff sued to enforce a right of pre-emp- 
tion under the wajib-ul-arz in respect of a con- 
tract which he alleged to be a zar-i-peshgi lease. 
The alleged contract was the subject of tivo 
separate deeds the one on hypothecation bond, 
the other a simple lease. These documents 
were in favor of different parties and the pro- 
perty which was the subject of one was not 
precisely the same as the property the subject of 
the other deed. The parties to the two deeds 
%vho were all made defendants contended that 
the two transactions were separate and indepen- 
dent. The first Court gave the plaintiffs a 
decree against all the defendants regarding the 
two deeds as a single zard-peshgi lease. One 
set of the defendants viz.^ parties to the lease, 
appealed from the whole decree and the lower 
appellate Court taking a contrary view to that 
taken by the first Court dismissed the plaintiff's 
suit. Held that the Court below was compe- 
tent to dismiss the suit as against those defen- 
dants as\vell who had not appealed. Chiragh 
Ali Salik Ram and othp:rs. 

[ 11-36 

(3) .] Five 

zamindars sued to recover instalments of a 
certain cess in which they alleged themselves 
to be all jointly interested by reason of their 
joint proprietary interest in a Bazar out of 
\vhich the cess arose. They obtained a joint 
decree for a portion of their claim. From this 
decree they appealed, but, by some accident 
apparently, for it did not appear that he had 
refused to join in the appeal, the name of one of 
the plaintiffs was omitted. The lower appellate 
Court, however, heard the appeal as if all the 
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five plaintiffs were appellants before it and 
decreed the appeal, and subsequently discover- 
ing that the name of one of the joint plaintiffs 
was not entered in the list of appellants added a 
post script to its judgment to amend the decree 
by addition of his name, under the provisions 
of s. 544, Civil Procedure Code. The four plain- 
tiffs-appellants then applied for revision of the 
judgment in appeal as against the 5tii plaintiff*. 

1 Held that the lower appellate Court must under 
the circumstances be taken to have been acting 
within the provisions of s. 544, Civil Fff'ocedure 
Code, and that there was 110 reason to interfere 
in revision with the decree. Bhawani Prasad 
Patak and others V , Raghunath Prasad, 

[XI-207 

(1) s. h 4 B,'—Sufficie 7 tt cause— Fecuriiy.\ 
This was an application by an appellant for stay 
of execution of the decree appealed from. The 
decree was for the payment of certain money 
and costs. The application stated that the res- 
pondents had applied for execution of the dec- 
ree, and a warrant had been issued for the appel- 
lant’s arrest ; that the money ordered by tlie 
decree to be paid was money to which the res- 
pondents were not personally entitled ; .$uid 
that if this was paid to them, it could not be re- 
covered, as they were persons of no means. 
These statements were supported by an affida- 
vit. Held that if the allegations contained in 
the application are true there is sufficient reason 
to stay execution, and as the affidavit filed by 
the petitioner was not contradicted by any 
affidavit to the contrary the application for stay 
should be allowed but not indepetident of clause 
if) of s. 545, Civil Procedure Code. Faridud- 
DIN V, VVlLAYAT ALI AND OTHERS. 

[VIII-24a 

(2) Applicability of sectio 7 t to appeal 

under s. 244, Ctvil Procedure Code— S^ibstafttial 
lossi] This was an application for staying an 
order for execution of a decree. It appeared 
that a dispute between H S and ICS was refer- 
red to arbitration. The arbitrator by an award 
dated the 27th August, 18S7, assigned certain 
villages to K S. This award was subsequently 
filed in Court under the provisions of s. 525, 
Civil Procedure Code, on the application of A' 5 , 
and a decree made in accordance with this 
award. No appeal was preferred from this dec- 
ree. JCS applied for possession of the villages 
in execution of this decree, and // S took ob- 
jections relating to the va-Mdity of the decree. 
The Court executing the decree disallowed the 
objections and made an order for delivery of 
possession. AT S thereupon appealed from the 
order disallowing the objections and then applied 
for stay of the order for execution. Held that 
the order disallowing the objections taken by 
H S was appealable as a decree as it fell witliin 
the purview of s. 244, Civil Procedure Code, 
and in an appeal from such order the* provi- 
sions of s. 545, Civil Procedure Code, would be 
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applicable. The application for stay was there- 
fore entertaioable by this Court But as no 
danger of injury such as is contemplated by 
s. 545, has been shown, the application must be 
rejected, HARiRi^j Singh v, Kirat Singh. 

[VIII-245 

(3) . Semniy — Liability ofi\ On an ap- 
plication by to stay the execution of the decree 

appealed against, the appellate Court ordered 
him to find security to a certain amount under 
section S4Si^) of the Code of Civil Procedure. 
The amount was deposited by B on behalf of 
A's appeal was successful, whereupon B applied 
and obtained the return of the amount deposit- 
ed as security. /leld that the question whe- 
ther B would be liable for the judgment-debtor 
for the due performance of the decree or not 
(supposing the decree of the district Court was 
reversed in second appeal) must be determined 
with reference to the intention of the parties 
%vhen the security wms given. Gobind Deo 
AND ANOTHER V. BaLDEO NaRAIN. 

[IV-4 

( 4 ) . — ; Security-^^Mode ef enforcement,^ 

Where m an appeal security has been given 
to the appellate Court for the due performance 
of such decree as it may pass, the decree-holder 
may enforce such security in the manner provi- 
ded for by s. 253, Civil Procedure Code. Bans 
Bahadur Singh v. Mughla Begam (/. Z. i?. 
f 604) followed. Thirumatai v. Ramayyar 

13 i) approved. Kali Charu7t 

Singkv. Bpjgobind Singh {/. L,R., 15 Calc,, 
497) and Venhqpanaik v. Baslingapa {L L R. 

12 Bom, 41 1 ) ; Tokhan Smgh v. udwaiit Sin<^ ’h 
(/. Z. R., 23 Calc., 25) dissented from. Janki 
B.UAR V. Sarup Kan I and another. 

[XV-19 

(5) . ; — Securily-^Loss occasio7tedby stay^ 

When a judgraent-debtor applies for stay of 
execution of the decree against him it is open 
to the decree-holder to ask the Court to make 
it a term of any order for stay that the judgment- 
debtor should pay into Court a sum sufficient 
to cover, not only the money decreed, but also 
any loss sustained by the decree-holder by 
reason of the execution being stayed ; but if 
no such order is obtained by the decree-holder 
there is no precedent for the Court executing 
the decree assessing interest by way of damages 
against the judgment-debtor to compensate 
the decree-holder for loss occasioned by the 
stay. Pitam Mall Sara Sutherland. 

lXV-104 

ss. 545 & me,-Reme7o^Stay of execution 1 
An application lor review of judgment under 
s. 623 was made by a party against whom the 
High Court, on second appeal, had passed a 
decree.. Subsequently the applicant ^made a 
further application for stay of execution of the 
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decree sought to be reviewed. Held that s. 647 
Civil Procedure Code, provides for the procedure 

to be followed in miscellaneous matters other 
than suits and appeals and its provisions, read 
With ss. 545 and 546, give no power to the Court 
or a Judge after the passing of a decree and 
before the granting of an application for review, 
to order a stay ol execution of the decree. No 
such power exists under the Code. Amir 
Hasan Khan v, Ahmad Ali, 

[¥ 1-296 

(1.) s. 546— Stay of execution— Security — 
Condition precedent-] Where, pending an appeal, 
execution of lower Court’s decree is stayed upon 
the appellant furnishing security to the lower 
Courts satisfaction, the furnishing of such se- 
curity is a condition precedent to the stay of 
execution. In such a case where the appellate 
Court s order leaves the time in which such 
security is to be given to the lovver Court s dis- 
cretion, that Court is not entitled for an un- 
limited period to keep open the judgment- 
debtor s opportunity to file the security, so as to 
admit of an indefinite stay of proceedings \vith. 
out the condition precedent to such stay being 
satisfied. Madan Lal v. Rasul Bakhsh. 

[VIII-84 

under the third paragraph of 3.^546 of Cod2 
of Civil Procedure to stay the sale of immovea- 
ble property in execution of a decree for money 

[xiii-99 

not^a^'^" immoveable property^^Ts 

Prasad others ® 


, (^ 0 - 


[IX -139 
--Decree for costs,] A 


decree for costs not declared to brcbt^gikble 
m any specific immoveable property is a decree 
for money withm the rneaning of the last para- 
graph of s. 546 of the Code of Civil Procedure. 
Haidar Bakhsh v. Zahur-ul-hasan. 

[XVI -74 

of Couft— Terms of 
security.] In this case the District Judge, on 



i &37 ) 


DIGEST OF CASKS, 


i. S3S ) 


CIVIL PBOCEBUKE CODE, s. 549--* 

(cofitinned.) 

the application of the respondents, ordered that 
the appellants should give security’ for the costs 
of the respondents within 5 da\^s from the date 
of the order, and such sureties should under- 
take to pay the respondent s costs, if the same 
were not paid to them by appellants within 10 
days from date of decision awarding costs. The 
appellants furnished a security bond which was 
not drawn in the terms ofriic Judge’s order, and 
the Judge dismissed tlie appeal for failure to 
furnish security for costs within the appointed 
time. Held that the Judge’s order not being 
unreasonable, he did not improperly exercise 
the discretion given him by law. Dwarka Das 
AND another V, SOIIAN LaL AND OTHERS. 

[I-SS 

(2.) NoUce?\ The 

discretion conferred on an appellate Court by 
s. 549 to demand security for costs must be pro- 
perly exercised ; and such discretion is not so 
exercised when the order requiring such 
security is made without notice to the appellant 
to show cause why the order should not be 
made. No order ahecting a party should be 
made without notice to him calling upon to 
show cause why the order should not be made. 
SiRAJULHAQ AND ANOTHER Z/. KtlADIM HUSAIN 
AND ANOTHER. 

[III -60 

(3) .] As 

failure to give security lor costs of an appeal 
entails the dismissal of the appeal the Court 
before giving an order on an application under 
s. 549 should be supplied with the fullest infor- 
mation and the most complete materials on which 
to have its formal opimon. Gaura v. Jhabbi 
Lal. 

" [VI -64 

(4) Gromids for demandhtg secmiiy-^ 

Fovenyl by the Full Bench (Tyrrell, J, 

dublldnie) without laying down any general rule 
by which the exercise of the discretion con- 
ferred by s. 549 of the Civil Procedure Code 
should be governed, that the mere fact of the 
porverty of an appellant, standing by iiself and 
without reference to any general fact of the case 
under appeal, ought not to be considered suffi- 
cient alone to warrant his being required to 
furnish security for costs. Jiwan Ali Beg v. 
Basa Mal and others. 

[Vl-OiO 

Dalip Singh and another d. Azim Ali 
Khan ANDoniERS. 

[IV-99 

Ajobulnissa V, Riasat Husain. 

[VIII-46 

Lakhjii Chand V, Guxro Bake. 

[V '.127 


CIVIL PBOCEBUBE CODE, s- 54 . 9 -^ 

( continued ), 

Per contra, 

Muhammad Husain and others v, Ah- 
mad Bukhsh and others. 

[VI -286 

( 5 ) — ^ — « — Champai-ty^^Ap- 

peUantin hiding.} This was an application by 
the respondents that the appellants should be 
required to give security for costs. It was urged 
that the appellants have been invited to bring the 
suit by one A A and that one of the appellants 
is in hiding or can not be found. Held\hcii the 
two considerations could not prejudice the case 
and the rule must be discharged. Muhammad 
Husain and others 7/, Ahmad Bakhsh and 

OTHERS. 

[VI -286 

(g) Order 7tot 'written 

by Judge. \ On the y6th November, j 886, on the 
application of the plaiiitilfs, the lower appellate 
Court required the dcfendants-appellants be- 
fore that (JouiT, to give security for costs uucior 
s. 549, Civil Procedure Code. On the 20th NT>v- 
ember. 1886, an order was made directing that 
the security should be furnished before the ijth 
December, 18S6. This order was written in J/ju- 
dustani by a clerk and signed by the Judge. On 
the 13th December, 1S86, the defendants present- 
ed a security bond in which a house was offered 
as security. On the same date the appeal w.as 
brought oil for hearing and was rejected by the 
Judge on the ground that tlie defendants had 
failed to comply with the order -uf the 20th 
November, 1886, as the nature of llic security 
offered was nut known. Held that the order of 
the lower appellate Court was bad for the 
following reasons : — 

(i) Because there do not appear to have 
existed any reasons for requiring such a security 
as the order demanded, (ii) Because the order, 
dated the 20th November, ,i8S6, was not written 
out by the Judge himself as a judgment in the 
case or as a judicial order, '(iii) Because it 
was the duly of the lower appellate Court ti' 
have considered whether or not the security 
filed by the appeiiants on the 13th December, 
iSS6,‘ was an adecpiate security. Fashiuduin 

AND ANOTHER V. BaBU DAL AND ANOrilEK. 

[VIII -241 

^7^^ Delay in snaking application 

Effect ofJ\ This was an application by the res- 
pondent under s, 549 of the Code of Civil Proce- 
dure for security for costs, made about twenty 
months after the date the appeal was filed, and 
in the meanwhile appellant had incurred con- 
siderable expenses in presenting their evidence, 
&c. Held that as the appelbnts had prinid 
facie a good case and the suit is not proved 
to be speculative as alleged, the mere fact that 
the appellant is a poor man is no safficient 
ground to require them to find sccurily. J3alip 
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Singh and another v* Azim Ali Khan and 

OTHERS. 

[lV-99 

(S.) .] Where 

an appeal has been filed and admitted, and the 
respondents have appeared and are represented, 
ai^d there is no danger of any further extraordi- 
nary costs being incurred, the Court will not 
make an order calling upon the appellant to give 
security for costs under s. 549, Civil Piocedure 
Code. Farkhandatunnissa v* The Collector 
O f Meerut. 

[IX-147 

(9,) Evidence in support of application 

— Nature <?/.] Held that to justify the use of 
the profusions of s. 549 of the Code of Civil 
Procedure very clear and satisfactory ground 
must be shown by affidavit. C» Bachman v* 
J, A. H. Bachman and others. 

[IV-iOB 

(10^) Order mt specifying amount,] 

Where a Court acting under s. 549 of the Code, 
orders an appellant to give security for costs, it 
is not necessary that any specific sum for which 
security is to be given should be named in the 
order for security. It is sufficient for the order 
to direct the appellant to furnish security within 
a time to be stated ‘Tor the costs of the appeal” 
or “for the costs of the original suit,” or “for 
the costs of the appeal and for the original suit.” 
Thahtr Das^ v. Kishori Lai [l.L. R,, 9 AIL, 164) 
overruled on this point, Lekha Vm Bhawna 
AND OTHERS. 

[XV-23S 

(21). Security furnished after time.] 

The appellant in this case was, on the 4th 
August, 18S3, ordered to furnish security for costs 
of the appeal. On the 3rd September, the High 
Court was closed for the long vacation. On 
the 9th November on the opening of the Court 
the appellant presented a security bond. Held 
that as it was not presented within time al- 
lowed by the Court the appeal must be rejected; 
the applicant could not pray in his aid the pro- 
visions of the Limitation Act as no such applica- 
tion as is contemplated by the Act was present- 
ed and moreover the Court was open during 
the vacation for business of this nature. Hxjab 
Banu V. B'Iahummad Shafi and another, 

[111-254 

(12). — O/der dismissing appeal should 

he obtained before hearing.] Held that an 
order for rejecting the appeal on the ground 
that security has not been furnished, as or- 
dered, should be obtained at any time before 
the suit comes for hearing. Thakuf Das and 
AN oriTER 7A KishoExI Lal, 


CIVIL PBOCEBUEE .CODE, S. 549- 

( conti?med,j 

( 23 ) Appeal.] An order rejecting an 

appeal under s. 549, Civil Procedure Code, is not 
appealable either as an order or as a decree. 
Lekha v, Bhauna and othfrs. 

[XV-238 

Per contra, 

Sirajulhaq and another V, Khadim 
Husain and another. 

[iii-eo 

s. 5 BO.^Record lost— Decision in absence ofi\ 
Held that the decision of an appeal in the ab- 
sence of the record (had been lost) was illegal 
Manual Prasad v* Kalwanta and others. 

[1-26 

(I .) s. 551 .-^Applicability of section to first 
appeals*] Held that the powers conferred by 
s. 551, Civil Procedure Code, should be very 
sparingly exercised by Courts of first appeal 
Mahru Begam Gilpin. 

LIII-22I 

(2) Summary rejection of appeals*] 

Per Edge, C. J.— A judge to whom a memoran- 
dum of appeal from an appellate decree is pre- 
sented for admission is entitled to consider whe- • 
ther any of the grounds mentioned in s. 584 of 
the Code of Civil Procedure in fact exist and 
apply to the case before him and if they do not 
to reject the memorandum of appeal summarily. 
S. 551 of the Code of Civil Procedure applies to 
appeals which have been admitted. 

Per Airman, J. — When a memorandum of ap- 
peal is summarily rejected, whether under s. 
543 or under s. 54 read with s. 582 of the Code 
ot Civil procedure, the reasons for such rejec- 
tion should be recorded sld quaere whether un- 
less it appears^ from the memorandum of appeal 
taken by itself that a second appeal does not 
lie, a second appeal can be summarily rejected 
and should not rather be dealt with under s. 
551 of the Code. Semble\h'eX a ground of ap- 
peal to the efiect that tlie lower appellate 
Court has misconstrued a document is not one 
of the grounds of second appeal contemplated 
by s. 584 of the Code of Civil Procedure. 
Hudr Prasad v, Baijnath and another. 

8. Altering the date of hearing,] On the 
3rd February the respondent in an appeal pend- 
ing before the District Judge informed the 
Court that he was prepared for the case being 
taken any day that week. The 9th March was 
then fixed for the hearing. On the 3rd March, 
application was'made on behalf of the appellant 
that the case might be taken on the 5th for the 
convenience of the counsel who was being 
brought from Allahabad on that date. This 
application was opposed by the pleader for 
the respondent, on the ground that the respond- 
ent had engaged counsel for the 9th, and 


[vn-7 
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could not be informed of the change of date 
in so short a time. On the 4th March, the 
application was brought before the Judge, and 
he then ordered that the hearing should take 
place on the 5th, and, upon the 5th, the appeal 
was heard, the pleaders for the respondent 
being present but taking no part in the argu- 
ment. The Judge decreed the appeal. Held 
that care should be taken not only in fixing the 
original date for the hearing of a case, but in 
altering the date of hearing, so that none of 
the parties should be taken by surprise, but 
that there was nothing illegal in a Judge taking 
an appeal on any day he chose to fix so long as 
the parties or their pleaders had sufficient notice 
and no prejudice was caused, and that in the 
present case there was no proof of surprise or 
prejudice. Andha Kuar v. Dalip Lal and 
OTHERS. 

[IX-20 

(I.) s. SSS.—'D/spitssal for default— Disposal 
071 7nerits in absence of appellant— A fpeali] 
When an appellate Court in a case in which the 
appellant made no appearance whatever, instead 
of dismissing the appeal for default, proceeded 
to hear it upon the merits and delivered judg- 
ment thereon. Held that the decision of the 
Court must nevertheless be regarded as a dis- 
missal under s. 556 of the Code of Civil Pro- 
cedure and no appeal would lie therefrom. 
Pohkar Shigh v. Gopal (/. L. i?., 14 AIL^ 361); 
Mafisab Ah v. Nihal Cka 7 td (/. H i?., 15 
359); Harhat Lal v, JSaubat Rai (/. Z. 7?., 3 Af//,, 
\\(^S\Zainab Begamw Mafiawar (/. L, R.,S 
All., 277) and Mohesh Chander v. Tklkoor Dass 
(20 W. R, 425). Murdari V. Mariam Bibi and 

OTHERS. 

* [XV-140 

(2.) — Revisio7t - 

Proper re/nedy.] Held that the dismissal of an 
appeal on the 7 nerits in the absence of the appel- 
lant (as distinguished from dismissal for default 
under s. 556) should be treated as dismissal for 
default and thereiore the course open to the 
appellant would be to apply to the same Court 
under s. 558. No revision to the High Court 
lies from such order dismissing on merits 
instead of dismissing for default, Brij Lal v, 
Khubx. 

[IV-167 

Zainab V, Manawar Husain and another. 

[vi-es 

Ram Chandar Rao v. Madho Rao, 

[IX-125 

SiTA Ram and another Naubat Rai 

[L17 

( 3 .) Pleader 

unable to argue f\ h civil appeal was being 


CIVIL BBOCEBBBE COBE, s. 656- 

( €Q7itmuedf 

heard before a Subordinate Judge, the appellant 
and two pleaders on his behalf being present. 
During the argument one of the pleaders was 
called away to another Court and remained 
absent, and as neither the other pleader nor the 
appellant was in a position to continue the argu- 
ment, the Subordinate Judge passed an order, 
purporting to be under s. 556 of the Code of 
Civil Procedure, dismissing the appeal for 
default of prosecution.” An application under 
s. 558 to reinstate the appeal was rejected. The 
appellant appealed under s. 58S to the High 
Court against the order under s. 558. Held 
that no such appeal lay, as the order in question 
could not have been made under s. 556. But 
the appellant was allowed to apply in revision 
under s. 622 against the order under s. 556 and 
upon that application it was held that the Court 
below had acted illegally and with material 
irregularity in dismissing the appeal for default 
under s. 556. Jawahir Singh and another 
V, Debi Singh and others. 

[XVI-9 

(4.) .] Where 

on an appeal being called on for hearing the 
vakil who held the brief for the appelUftiit 
stated that he was unable to argue the case, 
the fact being that the brief had come into his 
hands too late for him to prepare himself in the 
case and the appeal was in consequence dis- 
missed, it was held that this was not a dis- 
missal for default of appearance. Sha?ihar Dai 
D7ibe V. Rad ha Krisima (IV. N, 1898,^. 17) 
distinguished. Ram Cha?tdra Naik-w. Madhav 
Purus hotta77i Naik (/. Z. 7 ?,, 16 Bo77i,, 23) re- 
ferred to. Rakhal Chaatdfu Rai Chowdhuri v. 
The Secretary of State for India hi Coimcil 
(Z Z. 7 ?. 12 Calc., 60s) dissented from. Chi- 
RANji Lal 2/. Kundan Lal and others. 

[XVIIL35 

(5 ) ... Appellant 

ufiable to stipport appeali] Where upon the 
day fixed for the hearing of an appeal the 
appellant’s pleaders were not present in Court, 
and the appellant who was present declined to 
support the appeal, it was held that the appeal 
was properly dismissed for default of prosecution. 
Gopal Bakhsh v. Daulat Rai and others, 

[XVI-92 

(6) . .] Held 

that the fact that a legal pjactitioner is unable 
to appear through illness is no reason for post- 
poning the hearing of an appeal before the 
High Court, and the Court has power to treat 
such a case as in default. M ah ant Rang Lal 
Bhugat V, Deonarain and others. 

[VII-282 

(7) . Appeal No 

second appeal lies from an order under s* 5 56 of 
the Code of Civil Procedure dismissing an 



( 843 ) 


DIGEST OF CASES. 


( 844 ) 


CIVIL PEOCBBUBS CODE, s®. 5 B 6 - 

(contimud.) 

appeal for default. Nund Ram v, Muhammad 
Bahhs/i f J, L, R,, 2 AlLt 616 J and Kanahi Lai 
V. Naubat Rai (L L. i?., 3 AIL^ 519^ followed. 
Ajudhia Prasad v. Balmukand (L Z. i?., 8 AlLt 
3S4j distinguished. GoPi Koeri v, Gajadhar 

AND OTHERS, 

[XII-2 

(1) . s» hBB.'^Bismissal for default'^AppU- 
cation for re- admission — Appeal.} 

See s. 556, No. (3), 

(2) , Sufficient cause^ Proper adjudU 

cationi] The appellant’s appeal to the lower 
appellate Court was dismissed on the 29th 
March, 1880, for the appellant’s default, under 
s. 556 of Act X of 1877, The appellant applied, 
under s. 558, for the re-admission of the appeal 
on the ground^ that, of his pleaders, one was 
present, another was absent on sick leave ” 
and a third and a fourth had, owing to holidays, 
gone home after obtaining permission.” The 
lower appellate Court made tne following order 
on this application : — ‘*It was brought forward 
to-day in the presence of the pleaders for both 
parties : after perusing the English judgment 
there appears no sufficient reason for allowing 
ttys application : ordered, that the petition be 
disallowed.” The Court held that the lower 
appellate Court had dismissed the appellant’s 
application, with reference to its former order 
of the 29th March, without due consideration 
and inquiry into the circumstances alleged. 
The appellant’s allegation should have been 
inquired into, and a proper order passed after in* 
quiry. {The lower appellate Court was accord- 
ingly directed to dispose of the application 
afresh.) Shimbhu Narain v. Mubarak Ali 
AND OTHERS. 

[1-22 

fS), Evidence— Practice.} When an 

application is made to restore an appeal which 
has been dismissed ex parte for default of ap- 
pearance the applicant must produce all his 
evidence in support of the application before 
the Court to which it is made. If he does not 
do so and the application is dismissed, he can- 
not be allowed to supplement such evidence in 

Court of appeal on appeal from the order 
dismissing his application. Hari Das Mukerji 
V. Radha Kishan Das {W. N. 1890, p. 166) 
followed. Muzaffar AdiKaan?/. KedarNath. 

[XVIII-34 

(I.) s. %^^.—Pov^erof Court to add party— 
Limitation.} The power of an appellate Court 
to make a person respondent under s. 559 of the 
Civil Procedure Code is not affected by the 
limitation Act. In exercising its powers under 
s. 559 of the Civil Procedure Code, an appellate 
Court is competent to make a person a respon- 
dent who, in the original suit, was arrayed on 
the same side with the appellant^.. Sohna Vt 
Km Atm . Singh and another. 


CIVIL PEOGEDtJBS CODE, s. 559--. 
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(2.) .] It 

is competent to a Court acting under s. 559 of the 
Code of Civil Procedure to add a person as 
respondent in an appeal, though the time within 
which an appeal might have been preferred 
against such person has expired. Bindesri 
Naikz^. Ganga Saran Sahu and another. 

[XII-13 

(3.) « Person interested in 

the result)'} The Court of first instance gave 
the plaintiff in a suit for money a decree against 
the defendant exempting the defendants A 
and H. B appealed, making the plaintiff the res- 
pondent to the appeal. The plaintiff did not 
appeal from the decree of the Court of first ins- 
tance in respect of the exemption of A and H. 
The appellate Court made A a respondent to the 
appeal, under s. 559 of the Civil Procedure Code, 
andj exempting B^ gave the plaintiff a decree 
against A. Held that, inasmuch as s. 559 does not 
empower an appellate Court virtually to make an 
appeal for an appellant, who has refrained from 
availing himself of his privileges under the 
law, by introducing for him other respondents 
than those he has included in his petition of 
appeal, and it could not be said that A was 
“interested in the result of the appeal,” as, 
having the unappealed decree of the Court of 
first instance behind him, his position was 
secure, the appellate Court had improperly 
made A a respondent to the appeal and given 
a decree against him. Atma Rai v. Balkishen 

AND OTHERS. 

[III -24 

(4.) Person not a party in the 

Court below.} A Court cannot iu a second 
appeal act under s. 559 of the Code of Civil 
Procedure, and add a painty as a respondent un- 
less such party was a party to the appeal below 
and this notwithstanding that he was a party 
to the suit in the Court of first instance, Chunni 

Lala Ram. 

[XIII-141 

(54_ — Order undet section)} The plaintiff 
in a pre-emption suit died during the pendency of 
the suit leaving as his representatives two sons. 
The defendant appealed making both sons 
respondents. Having been defeated he again 
appealed but on this occasion named only one of 
the representatives of the deceased plaintiff as 
respondent. Twenty-two days after the time for 
filing the appeal had expired he applied to 
the Court to be allowed to bring on to the record 
the name of the other son. On this application 
the Court passed the follo\ving order. “ Ordered 
as prayed subject to any objection at the hearing 
on the point of limitation.” Held that this was 
not an order under s. 559 of the Code of Civil 
Procedure, and that the second son of the plain- 
tiff being a necessary party the appeal must be 
dismissed. Umed Singh v. Dalip. 

[XIII-B5 


[XI-1 
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CIVIL PBOCEBUBS CODE,- 

(1) s. 561.— IVitkdrawl of appeal-^Effect 
on objecilo7t.\ If an appeal in which objections 
have been filed under s. 561 of the Code of 
Civil Procedure is withdrawn the objections 
cannot be heard. Bahado or Singh v. Bughwan 
Dass{i Agra , 23); Ram Prasad Oihay. Shurosa 
Ku 7 iwar (9 JV. R,, 328 Sha77ia Churn Ghose 
V. Radha Krlsto Ckaklanuvis {14 IV. i?., 210}; 
Coomar Puresh Naraht Roy v. Messy's. R.y 
Watson and Co. (23 JV. R,^ 229); Subhai Dayalji 
Y. Ragtmathjl Vasanjl (10 Bom. H. C. R.^ 
397); Dk07idi Jaga 7 z 7 zath v. The Collector of 
Salt Reve 7 iue afzd the Secretary of State for 
J7tdia (/. L. R.^ 9 Bo? 7 z.^ 28); Alaktab Beg v. 
Hasa7i All (/ L. R.^ 8 AIL^ 550* Jafar 
Husain v. Ranjit Singh. 

[XV-115 

Ramjiwan Mal and another V. Chand Ma^ 

AND OTHERS, 

[VIII-258 

(2) .] Where 

an appellant filed his appeal on the eighty 
ninth day of limitation and the respondent, after 
the period of limitation for an appeal had ex- 
pired, filed objections under s. 561 of the Code 
of Civil Procedure, and where at the hearing 
the appellant abandoned the appeal. Held that 
the objections also could not be entertained. 
Thakur Rai V, Gulzar Ram and others. 

[Xin-68 

( 3 ) Objeciioft agahist pe7'S07t 710 party 

to appeal.] A brought a suit against B, C, and 
D for the possession of certain land. The suit 
was dismissed by the first Court. A appealed 
and the appellate Court gave him a decree 
against C and D but dismissed his suit as against 
B, C and D appealed to the High Court and 
A preferred objections under s, 561, Civil Pro- 
cedure Code. Held that as B was no party to 
the appeal the objections against him could not 
be entertained. Bisheshar Rai and others 
V. Tapeshuri Lal and others, 

[VI-88 

(4^ Objeciioft — Decree efttirely in fa- 

vor. I In this case judgment was given in favor 
of the defendant but one of the several is- 
sues was decided against him by the Mimsif. 
In appeal to the Judge that issue was also de- 
cided in his favor. It was contended before the 
High Court that the defendant not having given 
any notice of objection under s. 561 the Court 
could not consider that issue. Held that s. 561 
does not apply to the cases of a respondent in 
whose favor the whole decree is passed. He 
can support that decree by any contention with 
which he could have contested the case in the 
Court of first instance unless he has waived any 
particular point. Bhagwant Rai v. Deo Dat 
Rai and others. 

[vn«44 
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(5).— Act X of 1877.1 

The plaintiff sued the defendants for compensa- 
tion for the wrongful taking of the fruit on a 
tree which he alleged belonged to him. The 
defendants set up as a defence that the fruit on 
such tree had not been removed, and that such 
tree belonged to them. The Court of first 
instance dismissed the suit on the ground that 
the fruit on such tree had not been removed, 
but found incidentally that such tree belonged 
to the plaintiff. The plaintiff appealed from 
the decree of the Court of first instance ; and 
the defendants objected to the decree, contend- 
ing that such tree belonged to them. Held 
that, inasmuch as the Court of first instance 
did not, in deciding that such tree belonged 
to the plaintiff, decide a question substantially 
in issue, it did not decide in this matter “;;gain.st 
the defendants,” within the meaning of s. 561 
of the Civil Procedure Code, and, as the decree 
was limited to dismissing the suit, the defend- 
ants as respondents were not ciualified to take 
an objection which they could not have taken 
by way of appeal, and therefore the appellate 
Court was not warranted by law in entertaining 
the objection taken by the defendants. Balak 
Tewari V. Kausal Mi SR and others. , 

[11-124 

Per contra 

Guman Singh Bujhawan Singh and 

OTHERS, 

[1-88 

(3). LifniiationT^Act X of 

1S77.] The notice of objections referred to in 
s, 561 of the Civil Procedure Code must V^c 
filed not less than seven days before the date 
fixed for the hearing in the summonses issued 
to the parties, Misr Deo Kishen and another 
V. Maheshar Sahai and others. 

[11-82 

Dhani Ram and others 2/, Punnia. 

[III-229 

Dori Lal and others v, Narain Das and 
OTHERS. 

[111-237 

(7) . ^ 

Court of appeal is not competent to deal with 
matters raised in a memorandum of objection 
filed by a respondent after the time prescribed 
by s. 5^1 of the Code of Civil Procedure for 
filing such objections has expired. Lekhraj xr. 
Hamid Khan and others. 

[XIV-2 

(8) . Bower of Court to 

extend ii 7 ne—( Act Xof\%*^^).] following 
Dega 77 tb 6 .r Mozumdar ’v. Xallyfiat/z Roy^{f L, 
i?., 7 Calc,, 654) that the Court has no discre- 
tion to extend the period of seven days within 
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which a notice of objections to a decree by a 
respondent, under s. 561 of the Code of Civil 
Procedure must be given. Masiti Begum and 
another V. WiLAYxr Begum, 

[11-213 

^ 9 .) Objeciions not urged at hearing— 

i^ubseqt^ent apfhcaiimi for hearmg same— {Act 
X of 1877).] When this appeal was filed, the 
respondents, under s. 561, Act X of 1877, filed an 
objection to the decree of the lower Court on 
the ground that it improperly ordered them to 
pay their own costs. At the hearing of the 
appeal, which was dismissed on the 23rd Jan- 
uary, 1882, the respondents did not urge their 
objection. On the 26th January, 1882, they 
asked the Court to make an order allowing their 
objection. Held that it was too late. Asghar 
Ali and another V. Riayat Husain and 

OTHERS. 

[11-20 

( 10 ,)-— — Held that s. 12 of Act 
vii o£ 1870 does not apply to a petition of objec- 
tion under s. 561, Civil Procedure Code, Hasan 
Bang v* Nizam-ud-din and others. 

[XIII -65 

{I .) S. 662 — “ Disposed..,frelhni 7 iary f)omtf\ 
S, 562 of the Civil Procedure Code authorizes 
a remand only where the entire suit and not 
merew a portion of it, has been disposed of by 
the Court below upon a preliminary point. 
Bakwari Lal Samman Lal. 

[IX -188 

Kamaluddin V, At A Husain and others. 


( 2 .)- 


-.] Held 


that where a suit had not been disposed of on 
a preliminary point to the exclusion of any evi- 
dence of facts the Court in appeal had no juris- 
diction to make an order of remand for a second 
decision under s. 362, Civil Procedure Code 
Kameshur Singh and another v. Sheodhian 
Singh and another, 

ix-iss 

Mullu Khan Than Singh and others. 

[XI-i87 

Umrao Singh Raghunath Singh, 

[II-5 

(B,)-— — ’r/liegal Re?nmid— Subsequent 

p}vceedz 7 igs Held that where an order of re- 
mand IS set aside as illegal all the proceedings 
subsequent to that order must also be set asidl! 
Mullu Khan Than Singh and others. 

[XI-187 

Singh and another v, Sheo- 
DHiAH Singh and another. 

[X-188 


CIVIIi PROCEBUEE CODES, s. 662 -^ 
(cofitinued.) 

Maghu Kuar and others V. Faujdar Kuar, 

[XI -105 

Jarbandhan Singh and others v, Nak- 

CHHED Singh and another. 


( 4 ) 


tVII-224 

—Remafid Ground for— / wbrofter 


Section S62 of the ZHZi 
whin application to a case 

f appeal is against an order returning a 

Eat w proper Court. Sri 

l-AL V. J4ISHAN Lae and another. 

[xi-ies 

( 6 ). 


unreliable^ The lower appellateCour/'m^e 

C62 rfvU a case under s. 

llei K Code, not because the case 

tiff ® preliminary ground by 

f hf but on the ground 

that a report which had been called for from an 
Amm regarding the subject matter of the litiga- 
imperfect materials and 
unreliable. Held that such an order of remand 
was Illegal and must be set aside together with 
L the same litigation subsequent 

[Xl-105 

apoellate^^ ji'ere the judgment of Ifwgr 
appellate Court does not satisfy the reauire- 

ofS® Procedure Code, the proper 

s iZ ‘“remand the case under 

SHioGHUEAM MiSrV MiSR t,. 

[IX-178 

SiNGH°**'*''*^ Singh and others v, Lallu 

[11-168 

Sahawanand another V. Babunand. 

Kolahal V. Nanku. [VI-284 

[VI-285 

OTHER.^'’''® AND AN- 

[VI-171 

^Mangru Raiand another w.Bishundial. 

[IV-89 

JaGANNATH and another V, SURAWAN Dn- 
LAIYA. 


( 7 )- 


[viii-ei 

-That certain per^ 


'A j - . , — j, Gcricu 7 ii per- 

sons should be made parties— ( Act X of 1877. 

In this case A sued to enforce a right of pre-emp- 
tion against the vendor and the vendees. 
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CIVIL PROCEDUEE CODE, s. 562- 

( co7iii?iued . } 

The vendees (two minors) objected that they 
were not the real purchasers, but that JiTand Y 
were the reai purchasers. A did not apply to have 
X and Y made parties nor did the Court of 
first instance make them parties. The suit 
was decreed against the minors. In appeal it 
was remanded in order that A^and Fmay also 
be made parties. Held that the order of remand 
was illegal. Amir Beg v, Zainulabdin and 
OTHERS. 

[1-49 

( 8 ).- 


^ — Witness not 

examined.] In this case, on the day fixed for 
hearing, two out of eleven witnesses for the 
defendant were absent, being engaged in an- 
other Court. The defendant applied for an 
adjournment which the Munsif refused. The 
defendant on that refused to examine his wit- 
nesses, and the Munsif then decided against 
him. Held that the Judge in appeal was compe- 
^nt to send the case back for retrial. Haji 
B u Ali V. Husain Bakhsh and another. 

[VII-145 


( 9 ).- 


- Hxcl itsioft of 


evideuce—iAct A’ of 1877).] In this case it was 
contended that although the lower appellate 
Court had erroneously disposed of the suit upon 
a preliminary point, the High Court was not 
competent to remand the case under s. 562, 
Civil Procedure Code, as the evidence upon 
the record was sufficient to enable the High 
Court to pronounce judgment, and no essential 
evidence of fact had been excluded. Held that 
ss. 565 and 566 were not applicable to this case 
?• 587 iiotwithstanding. The contention there- 
lore fails. Kamnarain Bhawanidin, 

[11-104 

Girdhar! Lal V, W. Crawford. 

lVI-325 

Sheoratan Rai and others V. Lapfu Kuar 


AND ANOTHER. 


( 10 ).- 


[II-I67 

-{.Act X 


of 18771 1 Held that where an appellate Court 
has before it all the materials for decidino- the 
case, It is precluded from remanding it mider 
s. 562, Civil Procedure Code. KusHi Ram and 
another %\ Daejit Khan. 

[11-45 

(H). 


Cases not contemplated 
Court.-] Where 
the date fixed for the hearing of an appeal was 
alteied to an earlier date without notice to the 

w^h^rhVhi consequence of 

pleader was unable to 
dismissed, 
competent to remand 
the appeal to the Court below for trial upon 
I— e merits, notwitlistaiiding that neither the 


CIVIL RROCEDUEE CODE, s. 602- 

f continned.J 

provisions of s. 562 nor those of s. $66 of the 
Code of Civil Procedure were strictly applicable. 
Kanhai Lal V. Manorath Ram. 

[XIF-19 


(12)- 


in the Court of first instance prodimel 
r 1 . ^\^^^^tary and oral evidence in support 
of their claim. The Court being satisfied with 
the documentary evidence produced by the 
plaintiffs declined to record the evidence of the 
witnesses tendered by them. The defendants 
appealed, and the lower appellate Court re- 
versed the decree of the Court of first instance, 
but in Its turn declined to allow the plaintiffs- 
res^^ndents to produce fresh evidence before 
it. On apppi by the plaintiffs to the High Court, 
tlpugh there was no section 
ot the Code of Civil Procedure strictly appli- 
cable to the circumstances of the case, the Court 
was warranted ex dcbito justitim in setting 
aside all proceedings of both Courts below 
and directing the Court of first instance to re- 
try the case, admitting all admissible evidence 
which had previously been tendered to the 
Oourt of first instance and which that Court 
had refused to record. Durga Dihal I3 as 
AND OTHERS V. AnORaJI AND ANOTHER. 

[XIV -100 


•-Order carried out--Ai>- 


. .... , „ '-'rii.c.r 07 U yip- 

peat-{Act A <7/1877).] Held that the High 
Court would not, m an appeal from an order of 
remand under s 562, Civil Procedure Code, open 
the question of propriety of the order, where 
tlie Court to which the suit had been remanded 
had earned such order into effect and passed a 

ma” Wa2ir* v. Moham- 

[11-53 

Prag Lal and another v. Raghubar Das 

AND ANOTHER. 


Karori Mal V. Sahodra. 


(H)- 


[1-174 
[IV-5 

-Question finally decided.'] 

r% o t Yl A ; ^ ^ 


When a decree is set aside on a preliminary 
point and an order of remand made under s. 562 
of the Code of Civil Procedure, the only 
point which the Court beluw must accept as de- 
cided is the point on which the Court of appeal 
actually decided and on the decision of which 
the Court of appeal set aside the decree of the 
Court below. All other points of law or fact are 
open, and it is competent to the Court below to 
^nsider them and determine them. Si^eo Sa/ioi 
Tewaree v. Ram Pershad Naram I'cwaree 
(24, W. /?., 332) dissented from. Beni Prasad 
Kunwari V, Sampat. 

ixviiaoa 
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CIVIHi PEOOEDURH CODE, s 562- 

f co 7 di}iued 

( 15 ) Where 

the High Court has decided a question of law 
ill au appeal from an order under s. 562, Civil 
Procedure Code, that decision of the question 
of law will be final for ail purposes in the suit 
and in any appeal which may subsequently be 
made to the High Court Deokidian Misr v. 
Bimsi Dude {/. L R.r 8 Ad., 172) distinguished. 
Gaurx Shankar v> Karima Bibi and others. 

[XIII-178 

(Ifi) — ,] Held 

that an order of the High Court, on appeal from 
an order of remand, setting aside the order of 
remand, being merely of an interlocutary kind, 
can not have the effect oi res jiidicata upon any 
point that may be urged in appeal on the 
merits. Deokishen Misr v, BaxNsi Dube. 

LYI-35 

(]7) — Remmid by 07 ie Judge^-^Jiiris^ 

diction of mioiher Judge to reconsider— O^^der 
•^{Act Ji of 1877).] A Court of first instance dis- 
missed a suit upon a preliminary^ point. On ap- 
peal by the plaintiff against the decree of such 
Court the then Judge of the appellate Court, 
Mr. reversed the decree upon such pre- 
liminary point, and remanded the suit under 
s. 563 of Act X of 1877 for the trial of a certain 
issue. The Court of first instance tried such 
issue and made a decree in accordance with its 
finding thereon. On appeal against the decree 
of the Court of first instance the defendant 
again raised such prelimjnary point. The then 
Judge of the appellate Court, Mr. IC., dsmissed 
the suit upon such preliminary point. Held 
that, as, although Mr. B, had irregularly re- 
manded the suit under s. 562 of Act X of 1877, 
liis decision disposed of such preliminary point 
and only left open for trial the issue which he 
had directed to be tried Mr. K, was not com- 
petent to retry and decide such preliminary 
point. SuRAj Din v. Chatar. 

[1-55 

^Jtirisdiction of Court after mak- 
ing an order of remand, | This suit was re- 
manded under s 562, Civil Procedure Code, on 
the ground that the first Court had refused per- 
mission to deliver interrogatories for the exami- 
nation of the plaintiffs. The first Court on 
receiving the order of remand directed the plain- 
tiffs to attend personally. Thereupon the plain- 
tiffs applied to the appellate Court to set aside 
the order directing their personal appearance, 
and to direct the Court of first instance to act 
50 accordance with the order of remand, which 
was for the service of interrogatories only. 
This application the appellate Court granted. 
Held (on ao application for revisipn by the 
defeiidtmts) that the suit having been remanded 
to the first Court the appellate Court had no 
jurisdiction to grant tlie aplicatioii and the order 


CIVIL FROCEBUSE CODE, s. 502- 

(co?itmued.) 

was illegal. Tilakdhari and another za 
Gobind Prasad and another. 

[III-171 

( 19^) Fmdmg on remand— Finally,] On 

an appeal from an order of remand under s. 562 
of the Code of Civil Procedure the High Court 
is bound to accept the findingSi^of fact of the 
Court which made the remand, That Court being 
a Court of first appeal, provided that there is 
evidence to support them. Gauri Shankar v, 
Karima Bibi and others. 

[Xni-178 

(20.) " - -‘* Costs.'\ In an appeal against an 

order of remand under s. 562 of the Code of 
Civil Procedure costs should not, in the absence 
of special reasons to the contrary, be specially 
decreed, but should be left to abide the final 
result of the suit in which such order is made. 
SarfaRaz Au V, Ram Ratan and another. 

[XII-2I5 

|2I.) '^{Act X of 1877).] The 

plaint in this suit, which was instituted by the 
appellant, was rejected by the original Court on 
the ground that it was written upon paper in» 
sufficiently stamped, and the appellant, when 
required to supply the requisite stamped paper, 
within a fixed time, had failed to do so. On 
appeal by the appellant the High Court, being 
of opinion that the plaint was sufficiently stamp- 
ed, allowed the appeal “ with costs,’" and set 
aside the original Court’s order, and directed 
it to restore the suit to its file and dispose of it 
on the merits. The respondents applied for a 
review of the High Court’s judgment so far as 
it related to the costs of the appeal. The Court 
being of opinion that neither party was respon- 
sible for the error which led to the dismissal of 
the suit, decided that the liability for the costs 
of the appeal and of the application for review 
of judgment should abide the result of the trial 
of the suit and the costs in the cause; and so 
ordered. Lacumi Narain v, Thakurdas and 

OTHERS. 

[I"9 

s. BQ 4 ,—Re 7 na 7 id in cases ?iot provided far 
by s. Illegality,'] 

Sees. 563, Nos, (i) and (2). 

ss. 562 & BBQ-^Re 7 mz 7 £d—(Act X of 1877)'.] 
The three issues involved in this case were:— 
(i) Whether sums of Ks, 127 and Rs. 300 were 
respectively paid by the defendant in Sambat 
1926 and 1928? (ii> Whether the claim against 
the persons of tlie defendants and their iin- 
hypothecated property was barred by limitation ? 
(iii) What should be the rate and amount of 
fast diem mtex&si} With reference to the first 
issue the Court ordered the plaintiff to produce 
his account books. He failed and the Court 
dismissed the whole suit with reference 
s. 136, Civil Procedure Code, The lower 
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CIVIL PROCEDURE CODE, ss. 562 & 

oQQ~-{co?iliniied , ) 

appellate Court held that the plaiatiff-appellant 
having failed to produce the account books the 
defendants were entitled to be credited with the 
sums they said they had paid but their non- 
production was no ground for dismissing the 
suit m toto. That Court therefore remanded 
the suit under s. 562, Civil Procedure Code, for 
the trial of the remaining two issues. Held 
in second appeal that the appellant not having 
complied with the order lor tlie production of 
the account books nor having given any satis- 
factory reason for their aonproduction, the 
order of the Court below was right but that 
Court should have proceeded under s. 566 or 
s. 568 and not under s. 562 of the Code of Civil 
Procedure. Sada Sukh v, Rambharosa and 

OTHERS. 

[ 1-147 

(I), ss. 565 & 566 — « AW applicable to seco 7 id 
appeals so as to enable the High Court to deter^ 
mine questions of fact.] Held that s. 587 of 
the Civil Procedure Code does not make 
ss. 565 and 566 applicable to second appeals so 
as to enable the High Court in cases where 
the lower appellate Court has omitted to frame 
or try any issue or to determine any essential 
question of fact, to itself determine the same 
upon the evidence on the record; but the High 
Court in such cases must remit issues for trial 
to the lower appellate Court, Balkisken v. 
fasoda Kuar (/. L. /t?., 7 y2//,, 765); DcoktsJmt 
V. Bansi (/. Z. /C, 8 All.f 172) overruled on this 
point. Girdhari Lal v, VV. Crawford. 

[VI-325 

Sheoratan Rai and others V, Lappu Kuar 

AND ANOTHER. 

[ 11-157 

Ram Narain v, Bh.TvVani Din. 

[ 11-104 

(2.) Fmdmgs on rema^id^ 

Fpiallyf] Held by the FuirBench (Tyrrell, j., 
dissenting) that the findings upon issues remand- 
ed by the High Court ill second appeal cannot be 
challenged upon the evidence as in first appeals, 
but objections to these findings must be res- 
tricted to the limits within which the original 
pleas in second appeal are confined. Nivath 
Singh V. Bhikki Smgk (/. Z. /e., 7 649) 

referred to. Bal Kishen v, Jasoda Kuar. 

[V-225 

( 1 .) s. 566 — evidence.] Held that 
on a remand under s. 566, if the issues framed 
by the Court are new which were not before 
the lower Court, the lower Court is bound to 
take such evidence as the parties produce, but 
if the issues remanded were before the lower 
Court, and the parties had full opportunity of 
l^iving evidence the Court omitted to record 
findings, no fresh evidence need be taken. 
JAI AND OTHERS V. RaM GhULAM. 


CIVIL PROCSBUBE COBE, s. 506 - 

( co?iti?i 7 ied.) 

(2.) .] It is not 

as a matter ol right but only with tiie sancliou 
of the Court that further evidence can be 
taken upon remand; and under ordinary circum- 
stances the duty of a Court to which issues 
are remitted under s. 566 of the Civil Procedure 
Code is to try those issues upon the evidence 
on record. Kamnath v. Syed Ah Azim and 
O'l hers, 

[vm-si 

( 3 ,) it 

intended by s. 566 of the Code of Civil Pro- 
cedure that a High Court when making an 
order for the trial of an issue should direct 
further evidence to be taken if the issue had 
been tried on the evidence in the first (iourt, 
and if the only reason fur making Tfie order 
was that the Court of first appeal had not tried 
the issue having the evidence before it on the 
record. Changa Mal v. Gulabi. 

[XIV-158 

(4). X of 1877).] 

In this case, an order ol remand, made by the 
High Court, under the provisions of s. 566, Cyihl 
Procedure Code, did not make it clear that 
additional evidence was required. The lower 
appellate Court, being doubtful whether addi- 
tional evidence could be taken, refused to take 
the evidence of witnesses summoned by the 
appellant, and detei'mined the issue referred, 
upon the evidence upon the record. On the 
return of the finding to the High Court, llic 
appellant objected to the finding on'*the ground 
that the lower appellate Court siiould have 
allowed the additional evidence to be taken. 
Held that the order of remand was faulty. The 
lower appellate Court should be directed under 
ss. 568 and 569 to take the additional evidence. 
Ashraf Ali V. Wahajuddin Haidar. 

[1-75 

Re??iand — Finality of order,] A 

single Judge of the High Court hearing a second 
appeal made an order of reference under s. 566 
of the Code of Civil Procedure. On the return 
to the reference the appeal came before another 
Judge, wlio holding that the reference was 
unneessary, and that the original findings of 
fact in the Court below were sufficient to dis- 
pose of the appeal, disregarded the findings on 
the reference and dismissed the aj)peal In 
appeal under s. 10 of the letters patent it was 
held that it was competent to the Judge before 
whom the appeal had subsequently come to 
disregard the findings on the order of reference. 
Mubarak Husain 2/.BiHAra. 

[XIV-97 

(fl). .] Held 

that the determination of an appeal where 
there has been a remand, must be on tlie 
hearing of the whole case when the case comes 


lVII-192 
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( coftthmed. } 

back. Lachman Prasad Jamna Prasad 
and others. 

[VII-2a5 

^7^. iiemand— Delegation,} When a 

case is remanded under s. 566, Civil Procedure 
Code, to the lower appellate Court for hndings 
on certain issues it is not competent to that 
Court to delegate the decision of those issues to 
a Court subordinate thereto. Sabri v, Ganeshi. 

[XI-205 

(S). Reference to arbitraiio?i,] 

Held that a Court to which issues have been 
remitted under s. 566, Civil Procedure Code, can 
not make a reference of the case to arbitration 
which is only within the jurisdiction of the 
appellate Court. Gossain Dowint Geer v, Bisse- 
seur Geer I22 W, R ^ 207) referred to. Nakd 
Ram and another v. Fakir Chand. 

[V-139 

^Failure to determine case 

set up by parties,} Where both the Courts 
below, omitting to consider and decide upon the 
case set up by the plaintiffs, found upon an issue 
ra'sed by the defendants and upon its finding 
on that issue dismissed the plaintiffs’ suit. Held 
that the issues raised by the plaintiffs in their 
plaint must be remitted to the lower appellate 
Court for decision. Hari Singh and others 
V, Debi Saran Singh and others. 

[XV-79 

( i 0. } — - ^ Improper rejection 0 f 
evide?tce.} Where an appellate Court in trying 
the main issue which arose between the parties 
to an appeal before it improperly had rejected 
an important piece of evidence bearing on that 
issue and had failed to notice the existence on 
the record of other evidence directly bearing 
on that issue, it was held that the issue had 
really not been tried, inasmuch as the trial 
of an issue implied the consideration by the 
Court of all the material evidence bearing on 
the issue, and that a reference under s. 566 of 
the Code of Civil Procedure was called for, 
Yar Ali 27. Hashmat Bibi and another. 

[XVII-90 

(1) s. Wd.— -Return of findmg^Power of 
Court to trafisfer.} Where an appellate Court 
has made an order of reference under section 
566 of the Code of Civil Procedure, the return 
to such order must be made to the same Court 
and such Court is not competent to transfer 
the appeal for disposal elsewhere. Udit Narain 
Singh and another z^.Jhanda. 

lXIII-108 

(2) — Time for filing ob;ec- 

iiom.y Where a case was remanded Tinder s. 566 
of the Code of Civil Procedure, and no time w^as 
fixed for filing objections under s. 567 ; held that 


CIVIL PROCEBBRE CODE, s, 567 - 

( contmued.) 

the objections filed before the date on which 
the case was heard -by the appellate Court 
should have been considered. Kirat Chand 
AND OTHERS 27. MaDAN MOHAN DaS. 

[IV-158 

(.H) Power of Court to receive objections 

after time— Duty of court Where a first ap- 
pellate Court has remanded a case to the 
Court of first instance for the trial of issues, and 
where, on the return of the findings on these 
issues, no objections have been preferred 
under section 567 of the Code of Civil Proce^ 
dure, the appellate Court, alter the period 
fixed for presenting objections, may, at its dis- 
cretion, receive or decline to receive any written 
objection, but is, in any case, bound to consi- 
der the findings of the lower Court on the 
merits, and is not precluded from hearing 
arguments for and against the findings at the 
hearing* of the appeal. Akbari Begam v. 
Wilyat All {/. L, R. 2 AIL-, 908) followed. 
The imperative provisions of s. 574 of the Code 
of Civil Procedure apply alike to cases remand- 
ed by the first appellate Court for the trial of 
issues and to those in which no such remand 
has taken place. Umed Ali v, Salima Bibi. 

[IV-127 


Where a first appellate Court has remanded 
a case to the Court of first instance for the 
trial of issues, and where, on the return of 
findings on these issues, objections under 
s, 567 of the Code of Civil Procedure have not 
been filed until after the expiration of the pres- 
cribed period, the appellate Court, though 
not bound to entertain the objection, should 
nevertheless, upon the -hearing of the remand, 
allow the party filing them to be heard with 
regard to them. Ratan Smgk v. Wazir (/. L, 
R., i All., 16$) and Akbari Begam v. Wilayat 
Ali (/.L. R., 2 AIL, 908) referred to. An appel- 
late Court, because it remands issues, does not 
therefore, in the absence of subsequent objec- 
tion by either or both of the parties to the find- 
ings when returned, divest itself of its power 
to exercise its judicial mind as to the propriety 
of such findings ; but, apart from any objec- 
tion by the parties, it should examine and test 
them to see whether or not they ought to be 
accepted. Akbari Begam v. Wilayat AH {L 
L, R., 2 AIL, 908) followed. Umed Singh v. 
Salima Bibi (/. Z. R,^ 3. AIL, 383) referred to, 
Mumtaz Begam v, Fateh Husain. 

' [IV-129 

(5.) Objections — Practice In this 

suit the plaintiffs’ claim was decreed in part. 
He preferred an appeal, the lower appellate 
.Court remanded the case under s. 566, Civil 
Procedure Code. The plaintiffs took no objec- 
tion to the findings of the lower Court on those 
issues which they could under s. 567 but the 
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defendan^ts-respondeiits took, and the lower ap- 
pellate Court disallowed them and dismissed 
the appeal. Held that the plaiQtil'fs-ajjpellants 
could nor, now in second appeal, take objections 
to those findings, Muhammad Abdul Dai and 
another V, .Sheo Bishal Rai. 

[VII-a 34 

(I,) s- - Additional evide^tce — {^Acl X of 

1877),] Held that an appellate Court was not 
bound to receive in evidence a document which 
had been withheld in the Court of first instance. 
Imrat Khanum and another V. Muhammad 
Saki'araz Khan and oniERS. 

[II -5 

(•2.) here a party 

against whom an expar'te order has been passed 
seeks to get that order set aside he must pro- 
duce all iiis evidence in Court in wliicli he 
applies. The High Court will not in such a 
case receive fresh evidence in appeal whicli was 
not tendered in tlie Court below. IIari Das 
Mukerji and others r/, Radua Kishen Das. 

[X-iee 

ss- 568 & Fresh— Evidence,\ 

See s, 566 No, (4) 

( 1 ) s. Defective fudg 7 ne?tts!\ The judg- 
ment of the lower appellate Court in this' case 
was as follows There can, I think, be no 
doubt Tiiat the lower Court has rightly decided 
in favor of the plaintiff-respondent. The pleas 
put forward in appeal are merely a repetition 
of the rejffy to the suit and are satisfactori- 
ly disposed of in the lower Court s judgment. 
Of the two stories, the plaintiff 's is by liir the 
inosi probable, and the evidence in his favor is 
more trustworth}^ than that adduced by defen- 
dant-appellant. I dismiss the appeal with 
costs.” Held that the judgment of the lower 
appellate Court did not comply with the rec^uire- 
nieiits of s. 574, Civil Procedure Code, and the 
irregularity was not covered by s. 578 of the 
Code. The appeal must therefore be decreed 
and the case remanded for a re-hearing 011 the 
merits. Kolahai. v. Nanku. 

[VI -285 

(2.) .] Held that 

by reason of the lower appellate Co’.irt’s failure 
to consider the evidence and decide the pleas 
in appeal for itself, no judgment, properly so 
called, w'as delivered by that Court and there 
ivas in fact no judgment before the Court in 
appeal. Mahadeo Prasad v, Sarju J^rasad 
A.ND ANOTHER. 

[VI- 17 i 

(3) ^/ict X of 1877).] 

The judgment of the lower appellate Court in 
tins case was as follows : — “ The suit appears 
to me to be a bit of wanton litigation, I cannot 
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find anything tangible upon which tlie claim is 
grounded: the appeal is dismissed with costs.’" 
Held that it was not a judgment witliin the 
meaning of s. 574. Civil Procedure Code, that 
Hi such cases tlio judgment of the Court below 
should be set aside and the suit remanded 
under s. 562. Siieo.\mbaR ISingii and others 
V. Lallu Singh. 

[11-153 

(t) judgment 

ol the lower appellate Court after setting iort ii 
the claim, the defence, the nature of the decree 
of the Munsif and the effect of the pleas in 
appeal continued as follows “The point to bt; 
determined is whether or not the decision i.s 
consistent with the merits of the case. This 
Court having considered the evidence in the 
record and the judgment of the Munsif concuis 
with the lower Court. The witnesses allege the 
possession of their respective parties. The 
dis[>utes in the Revcniue Courts afford evidence 
favourable to the plaintiffs. The finding arrived 
at the Munsif is consistent witli the evidence; 
hence the appeal fails.” Held that the judg- 
ment of the appellate Court not being in accijgi-d- 
aiice with s. 574 it was no judgment, Saha- 
Wan and another v, Babunand. 

[VI-284 

( 5 ) S. 578 ) Non-com- 

pliance witlithe provisions of s. 574, Civil Proce- 
dure Code, regarding the contents of the judg- 
ment of an appellate Court is an irre^gularity not 
covered by s. 578. Jagaknath and another 

SURAWAN DuLAIYA. 

[VIII-61 

Sheoambar Singh and other.s v, Lallu 
Singh. 

[II-15S 

Sarawak and another v, Babunand. 

LVI-284 

Kolahal Nanku. 

LVI-285 

Mahadeo Prasad v. Sarju Prasad and 

ANOTHER 

[VI-171 

Harnandan Misr V, Sheo Ghulam Misr. 

[IX-i 78 

Mangru Rai and another v, Bsshundial 
Rai. 

[IV-9© 
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f Applice.hility of section ia judg'^ 

mcnts (if litgn Coun.x that s. 574» Civil 

Procedure Code, was" not applicable to judg- 
ments of the High Court. Sl’KDAR Bibi z/, 
litstifiSHAR Nath and others. 

[VI -302 

tl.) s. 575 . — is heard ’"-^Cases to 
which section does 7iot apply— Letters Pate fit 
s. 27.] S, 27 of the Letters Patent for the N.-VV. 
P. has been superseded in those cases only to 
which s 575 ot the Civil Procedure Code pro- 
perly and without straining language applies. 
There are many cases to which s. 575, even with 
the aid of s. 647 does not apply, and to these s. 
27 of the Letters Patent is still applicable. One 
of the ^:ases to which s. 575 of the Code does 
not apply is where, a preliminary objection 
being taken to the hearing of a first appeal be- 
fore the High Court oii the ground that the 
appeal is time-barred, the Judges of the Divi« 
sion Bench differ in opinion as to whether the 
appellant has shown sufficient cause, within 
the meaning of s. 5 of the Limitation Act (XV 
of 1S77) for not presenting the appeal within 
th^ prescribed period# The decision of such a 
preliminary objection is not a “ hearing” of the 
appeal, but precedes the hearing, or determines 
that there is no appeal which the Court can 
liear or decide. Where such a preliminary ob- 
jection is allowed, it cannot be said that the 
Court which, by reason of the Limitation Act, 
has no jurisdiction to hear the appeal, should 
ne^’ertheiess affirm” the decree of the Court 
below. InThe case of such a preliminary ob- 
jection and such a difference of opinion (the 
Bench being equally divided), the opinion of 
the senior judge should, under s. 27 of the 
Letters Patent, prevail. Appaji Bhivrav v. 
Shiv Lall Khuh Ckand {I, L. /?., 3 Bom.t 
204) and Gosseifi Sn loS Gridharijl Jlaha- 
raj Tickait v. Purus ho turn Gossami (/. L. i?., 10 
Catc^i S14) distinguished. Where, in such a 
case, the provisions of the second paragraph of 
s. 575 of the Code were erroneously applied, 
and the judgment of the junior Judge holding 
that the appeal should be dismissed as time- 
barred, prevailed, and the Court, on appeal 
under s. 10 of the Letters Patent, affirmed such 
judgment, heid that, under the circumstances, 
there _was a mistake or error apparent on the 
lace of ihe record, and that there was sufficient 
cause for granting a review of the Court’s dec- 
ree, under s. 623 of tjie Code, Husaini Begam- 
V, The Collector of Muzaffarnagar and 

OTHERS. 

[IX -27 

(2.) Reference— Composition of Rencki] 

The only Bench which can legally deal with 
an appeal which has been referred under the 
provisions of s. 575 of the Code of Qivil Proce- 
dure is one which includes the Judges who 
first heard the appeal, and whose difference in 
opinion on a point of law necessitated the re- 
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ference. Khelut Ckunder Ghose v. Tara Churn 
Koondoo Chowdhry IV, R., 26g) ; ill a homed 
Akil v,Asad-uu-nissa Bibi i Wyman’s Rep.^ Vot. 
V,, p, 69) and Brand v. Hammer Smith and 
City Railway Company (36 Z. /. g., /y, 137) 
referred to. The word ** judgment ” as used in 
Rule H of the Rules made by the High Court, 
North-Western Provinces, to regulate references 
under s. 575 of the Civil Procedure Code, must 
not be understood in its strict sense, but merely 
as an expression of opinion containing reasons 
for a contemplated or proposed judgment. 
Rohilkhand and Kumaon Bank, LiiviirED v. 

Row AND ANOTHER. 

[IV-248 

(3| •‘After delivery of judg- 

mental Held that an order of reference under 
s, 575 after delivery of judgment was illegal 
as the Judges, no sooner they had delivered 
their judgments, ceased to be possessed of the 
case. Lal Singh v, Ghansham Singh. 

[VII-154 


S. hll^ — Coffipromisei] Where an appli- 
cation purporting to contain the terms of a 
compromise was presented to the High Court 
by one of the parties to an appeal before it, but 
on the so-calied sulaknarndk being sent down 
to the lower Court for verification, it was found 
that the attendance of the parties for that pur- 
pose could not be procured. Held that the 
High Court was not justified in passing a dec- 
ree under s. 577 of the Code of Civil Procedure 
in accordance with the terms of the unverified^ 
sulahnamah. Where a decree for redemption of 
mortgage stated that the amount due under the 
mortgage should be paid within four months, 
but omitted to state wThat the result would 
be if the mortgage debt was not so paid. 
Bandhu Bhagat V, Shah Muhammad Taqi 

[XII-40 


(I) s. BIS,— Judgment defective under s, 
574.] Noncompliance with the provisions of s. 
574, Civil Procedure Code, regarding the con- 
tents of the judgment of an appellate Court is 
an irregularity not covered by s. 57S. Jagan* 
NATH AND ANOTHER V. SURAWAN DULAIYA. 

[VIII-61 


Sheoambar Singh and others v, Lallu 
Singh. 

[ 11-158 


Sahawan and another V, Babunand. 

[VI-284 


Kolahal V, Nanku. 


tVI-285 


MaHADEO PRASAb V, SaRJU PRASAD AND 
ANOTHER, 

[VI-171 
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Marnandan Misr z/. Siieo Ghulam, 

[IX -178 

iMANGRU Rax and another v. Bishundxal 
Rai. 

[IV-99 

(2,) Irre^i;ular order io amcfid plahit . — 

{Act X of One A" sued A for damages 

tor the loss of the produce of 3 big/ias of land iu 
held No. 90 ; and R sued X for damages for tlie 
hvss of the produce of 2-^ bighas of land in held 
No. 90, and i bigha 15 biswas of land in iield 
No. 374. The Court ot first instance dismissed 
both these suits on the merits. The lower 
appellate Court remanded the cases in order 
that the plaints might be amended by the addi- 
tion of a clause praying for possession of the 
definite lands on which tlie crops in dispute had 
been sown, and the cases be retried. The first 
Court retried the suits and again dismissed tliem. 
The lower appellate Court gave R a decree, and 
dismissed the suit of A, Held that as the 
irregularity committed by the lower appellate 
Court in ordering the plaint to be amended did 
not aftect the merits of the case or the jurisdic- 
tion of the Court it was covered by s. 578 of Act 
X of 1S77. Farzand Ativ. YusiiJ Ah (/. L. R.<, 

2 y///., 669) followed. Kashi Nath and others 
V. Kachpali, 

[1-121 

(3) Defect i 7 i itcrificalion.^ Where 

the defect in the verification of plaint is such 
that it is covered by the provisions of s. 57S ot 
the Codeoi Civil Procedure there is no necessity 
fur the appellate Court to take any steps to 
procure the amendment. l^Ajrr Ram and 
oriiERS ?/. Katesar Nath and others. 

[XVI-102 

(i) -Admission hi evidence of U7t- 

stamped docu?nent—{A ct X of 3877.)! A R sued 
AK, A, A IS, B and AR^, for an account and for 
any profits wliich miglit be found due to him 
and also for the recovery of Rs. 2, 100 advanced 
by him to the defendants for the purposes of a 
certain partnership business. The defendant 
AK admitted a partnership but only as be- 
tween himself and the plaintifr. A adiriitred 
the receipt of Rs. 600. All the defendants with 
the exception of AiK denied the partnership 
and with the exception o'i A they all denied the 
receipt of Rs. 2, too. The Court of first instance 
tound that there was a partnership between the 
pUiintifi and all the defendants but that no pro- 
fits had been made. It also found that the Rs. 
2,100 were advanced to the defendants and ac- 
cordingly gave a decree for that sum against 
ail the defendants. Separate appeals were 
preferred A If B and A X, joining in one and 
Al K and.^^? in the other. T'hc firsi of tliese ap- 
peals was wholly decreed and the second was 
partly decreed by reducing the amount to Rs. 
*0^5' The lower appellate Court adiniited au * 
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entry in the account book of AK as evidence 
oi an acknowledgment of the receipt of Rs^ 
665 by the plaintiif from A K and A. This en- 
try was not stamped. The plaintiff preferred a 
single appeal from the two judgments making 
all the deieiidants respondents, the grounds upon 
which he impeached the lower appellate Court’s 
decision being common to all of them. The 
respondents objected to tliis mode of procedure 
and tliey also contended that the unstamped en- 
try in AKs account-book sliouid not have been 
received in evidence. Held tliat as tiie plaintifl’s 
case against all the defendants was one and the 
same^ and the grounds of his appeal identical, 
the Court in llie present case ditl not feel itself 
co^nstrained to give effect 10 the first objection. 
With regard to the second assuming 

that a stamp was necessary, the admission in 
evidence ol the entry in account-book was not 
an error affecting the merits (.>f the case and the 
Court therefore did not consider itself called 
upon to entertain such objection. Abdux. Ra- 
him z/. Abdul Kadir and others. 

[ 1-115 

(5) ’^Improper admission of second ary 

evidence — (Act X of 1877.;] This was a s;’iil 
under s. 93 (^r) of Act XViil of 1873 to cancel a 
lease for the breach of its condition's —a copy of 
the lease and not the original was produced by 
the plaintiff, the original being with the defen- 
dant. The defendant did not deny the exis- 
tence of the lease, nor raise any objection as 
to the aclinis.sibility of the copy and the first 
Court tried tlie suit upon the merits,^ In appeal 
also by the plaintiff the defendant ditl not ol)- 
ject to the admission of the copy as evidence, 
but the lower appellate Court dismissed the 
appeal on the ground that the original of the 
lease liad not been produced. Held that under 
the circumstances the lower appellate Court 
was not justified in summarily throwing out 
the plaintiffs suit, but should have decided it on 
the merits. Ata Husain v, Jamna Das. 

[ 1-8 

(,]) -Error i 71 the frame and valuation 

ofs 7 iit—{ActXof\S-/y).\ The piaiiilifis in tliis 
suit, alleging that they were co-sharers of a 
certain village: that certain latid situate in such 
village was the p-'operty cff the co-sharers : and 
that such land had been improperly sold by the 
persons occiip3fing it to one of the co-sharers, 
sued the vendors and the purchaser and the 
other co-sharers for possession of tlieir sliare 
of such land and the setting aside of the sale so 
far as their share was concerned, and valued 
the suit according to iheir share, I/eld that 
the error in tlje frame and valuation of the siiih 
inasmuch as it did not affect the jurisdiction of 
the Court in which the suit was instituted or 
the merits of the case, w-as not, under s. 578 ol 
the Civil Procedure Code, a grcnind on -wliich 
the appellate Court should have; reversed tlu: 
decree '»l the Court of first instaucc. Unnoda 
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Persad Rov\\ Erskine (12 B. L. R., 370) dis- 
tinguished' Param and others V, Achal. 

[ii-ae 

Allowing wrong party to degin — 

iActXof 1877).] Held that it was doubtful ! 
having regard to the provisions of s 578, Civil 
Procedure Code, whether it was competent for a 
Court of appeal to reverse the decision of a 
Court of first instance on the simple ground 
that it had allowed the wrong party to begin. 
Makand and others V, Bahori Lal. 

[1-86 

(g I Suit based on wrong deedi\ One 

T mortgaged certain property to /) and L 
jointly }>y an instrument, dated the 17th March, 
1869. Rs. 156 of the mortgage money was fur- 
nished by D. On the 26th June, 1876, T gave 
two mortgages on the same property to L alone, 
which covered the money due on the mortgage 
of 1869. D alleged that he consented to these 
subsequent mortgages and attested the instru- 
ments on the understanding that L should pay 
him backRs* 156 when mutation of names took 
place. D alleging that the money had not been 
pmd to him, brought this suit against T and L 
for recovery of the same from and the mort- 
gaged property. The suit was described in the 
plaint as based on the mortgage of 1869. Held 
that D could not sue to enforce the mortgage of 
1869 siiice it was superseded by his own ad- 
missinu by che subsequent deeds. His cause 
cf aciicn is i!:c agreement by which L under- 
took the payment of the money to him. Held 
further chat with reference to s. 578, Civil Pro- 
cedure Code, the suit was maintainable though 
ill the plaint it was based on the mortgage of 
1S69. Dammar Singh v. Lalak Singh. 

[III-129 

(I.) s. Exercise by appellate Court of 
power conferred by ss. 54 and 55.] 

See ss. 54 and 55. 

(2 .) — .—^Exercise by appellate Court of 
power conferred by s, 372,] 

See s, 372, No. (2), 

3, «» Plahitlff ''—Plaintiff •appellant'] 

Heldhy the Full Bench (Mahmood, ]., dissent- 
ing) that s. 582 of the Civil Procedure Code, 
does not make the provisions of Chapter XXI 
relating to the death of a defendant in a suit, 
applicable to the death of a plaintiff-respondent 
in an appeal, so as to render it obligatory on 
the defendant-appellant to make an application 
to the Court praying that the legal representa- 
tives of the deceased be made parties to the 
appeal; and that, where there has been no such 
^plication, the appeal does not abate. 

Per Petheram, C. J.— The words '*so far as 
may be,” in the second clause of the first para- 
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graph of s, 582 must be construed as meaning 
“so far as may be” necessary to carry into effect 
the remedies contemplated by Chapter XXL 

Per Mahmood, J., contra^ that the object 
of s. 582 of the Civil Procedure Code is to 
obviate the necessity of repeating the provisions 
of Chapter XXI so as to make^^them applicable 
to appeals and the words “ appellant ” and “res- 
pondent” as used in the section include both 
plaintiffs and defendants in an appeal ; that the 
whole Code maintains the analogy between the 
position of a respondent and that of a defen- 
dant for the purposes of being impleaded and 
brought before the Court ; that Chapter XXI 
applies to cases where a plaintifi-respondent 
has died ; and that, in such a case, and where 
no application has been made, within the period 
prescribed therefor, praying that the legal re- 
presentatives of the deceased be made parties 
in his place, the appeal abates. 

Also Mahmood J., The word “defeii- 
dant”as used in art. 171 B of the Limitation Act 
(XV of 1877) must be taken to include a respon- 
dent, whether plaintiff or defendant in the suit. 
Lakslmiibal v. Balkrlshna L.R.f^Bom., 

654); Rajmonee Dabee v. Chu 7 tder Ka?it Sandel 
(/. L. R., 8 Calc.i 440) ; Bat Javer v. Hatki* 
Singh Kesri Singh ( LL.R.^ 9 Bom.^ 56) referred 
to. Narain Das and others v, Lajja Ram. 

[V-169 

Chajmal Das and others v Jagdamba 
Prasad. 

[VIILlll 

Ram Sarup Ram Sahai and another. 

• [VIII-114 

Debi Din v. Chunna Lal. 

[vni-ii2 

( 4 ) “ As nearly as may be "-^Substitn- 

iio 7 i of namei] In a suit for declaration of 
title to, and for possession of, a share in alleged 
ancestral property with 7 nes 7 te profits, the plain- 
tiif obtained a decree in the lower appellate 
Court from which the defendants appealed to 
the High Court. Pending the appeal, the plain- 
tiff died childless, and, on her application, his 
widow was substituted for him as respondent. 
Subsequently the defendants-appellants applied 
to the High Court to have the deceased’s father 
brought upon the record as respondent, alleging 
that he and not the widow was the deceased’s 
legal representative and solely entitled to be 
placed on the record as such. The father 
made no objection to the proposed substitution, 
i It was common ground that either the father 
alone or the widow alone was the deceased 
respondent’s true tegal representative. Held 
by the Full Bench (Mahmood, J., dissenting) 
that having regard to the Words “ as nearly as 
may be ” and, “ as far as may be ” in s. 582 of the 
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Civil Procedure Codes ss. 365, 366 and 367 might 
be applied, at ail events analogicLilly, to the 
case so as to enable the real legal represen- 
tative of the deceased plaintiff-respondent to 
be ascertained and brf)iight upon the record ; 
that the latter portion of s. 582 did not limit 
the earlier words of the section so as to make 
s. 36S the onl}^ provision applicable to the case ; 
that a Court of record must have an inherent 
power to ascertain whether or not it has before 
it the proper ])artics to an appeal if ihe question 
be substantially raised; and that, therefore, 
the Court could and should, either before or at 
the hearing of the appeal, ascertain and deter- 
mine for the purposes of the prosecution of the 
appeal the preliminary question wdiethcr the 
father or the widow was the legal representa- 
tive of the deceased, and shoukract according- 
ly. Held also by the Full Bench (Maliinood, J„ 
dissenting) that s. 32 of the Code did not apply 
to the case, and that if it did apply, it would be 
the duty of the Court to decide whether the 
father or the widow was the legal rcprescnia- 
tative of the deceased plaintiff-respondent. 
Heldhy Mahmood, j., contra that the effect of 
s. 582 read with s. 587 was to place the defen- 
daiits-appcllauts in the position of plaiutiffs and 
deceased respondent in that of a defendant, 
for the purposes of array of parties ; thaz conse- 
quently the provisions of ss. 363, 364, 365, 366 
and 367 had no application ; that, a])ply'ing 
s, 368 the Court was bound to implead the 
person named by the defendaiits-appeUanls as 
a respondent to the appeal ; that, applying 
s. 32 the widow occupied a position which gave 
her a sufficient pn'ma facie status to be im- 
pleaded as respondent ; and that as there 
existed no authority in the Code allowing the 
Court to hold an einquiry whether the father or 
the widow was the tMie legal representative 
of the deceased plaintiif-respondeut, the Court 
should bring both upon the record as respon- 
dents and proceed to decide the appeal after 
hearing both. Muhammad Husain and others 

Dip Chand. 

(I.) s. BSB— Restitution dx 

See s, 244, Nos. (51)— (56.) 

(2.) jFrom tzss/j^nee not party 

to appeal — Suifd^ The holder of a decree of 
the High Court for costs assigned his rights 
under that decree. The assignee caused his 
name to be brought on to the record as trans- 
feree ill place of the decree-holderj and he, and 
after him his legal representative, executed the 
decree against the judgment-debtor. The decree 
was appealed to the Privy Council but the 
assignee was not a party to the record in that 
Court, The Privy Council reversed the decree. 
Thereupon the successful plaintilTappIied luicler 
s. 5S3, Civil Procedure Code, to obtain restitution 
from the representative of the assignee of the 
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amount realized in execution of Pne decree of 
the High Court. Held that, whether or no the 
amount realized by tlic assignee was recover- 
able by suit, it was not recoverable by proceed- 
ings under s. 5S3, Civil Procedure Code, inas- 
much as the assignee was no party to the decree 
of the Privy Council. Bhagwati Prasad v, 
Jamna Prasad. 

[XVII-6 

(3.) ,] Held 

that appellants in the Privy Council who had, 
antecedently to filing their appeal to Her Majesty 
in Council, paid to the assignee of the decree 
appealed against, which was for costs only, the 
amount then i^ayable under that decree, could 
not on succeeding in their appeal, obtain resti- 
tution, merely by virtue of and in execiilion of 
the order of Her Majesty in Council, of the 
amount so p.'ud, from the assignee when that 
assignee had been no parly to the appeal to 
Her Majesty in Council, ifha^wati Prasad v, 
Jamna Prasad (/.A. Ah, 19 AIL^ 136) referred to. 
SADIi} HUSEN V, X-ALTA Pit AS AD AND ANO I'D KR 

[XVII-222 

( 4 ) / iitcrest—-Prccmptio n.] •'•A 

pre-emptor paid into Court the amount decreed 
as the condition of pre-emption and it was 
drawn out by the vendee. Subsequently the 
decree was moditied on appeal, the price being 
reduced by the ajjpeliaLe Court. At a dale 
sligiilly under three years from the date of 
the appellate decree, the pre-emptor demanded 
from Liio vendee a refund of the rnm'?>imt drawn 
by him in excess of the sum decreed on appeal, 
and, being met with a refusal, sued for recovery 
of the refund, //eld that the lower appellate 
Court in decreeing the claim was wrong in 
allowing interest oh the amount claimed for a 
period between the dale of the appellate decree 
and the date of the plaintiff’s demand for the 
refund and the deiendaiii’s refusal to pay it, 
there having been no express or implied con tract 
for interest, but that the defendant was liable to 
pay damages by way of interest fur the improper 
rcleni ion of the plaintifi’s money from the date 
of his refusal to refund it. Hath Prasad z/* 
Chatarpal Dubey and another. 

[Vni-287 

(5.) .] A plaintiff in a pre- 

emption suit obtained a decree and paid into 
Court the pre-emptive price as stated in that 
decree, and the money was- drawn out of Court 
by the vendor. Sul)scqucntly the decree was 
reversed on appeal, and the plaintiff then 
applied under s. 583 of the Code of Civil Pro- 
cedure for a reiund of the money paid into 
Court as above described xvith interest. Held, 
that the pre-ernptor ivas cnlilled to a refund 
of the money together with interest up to date 
of repayment. Ro^^ers v. The Co-mpfoir D’Hs- 
compic de Paris (/C.A’., 3 /. 475) folio wed. 
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Jaswant Sin^h v. Dip Singh {Jddeekly Notes ^ 
1885, p. 67);reierred to. Haiti Prasad v. Chattar^ 
pal Dubey {Weekly Notes ^ 18S8, p, 287) dis- 
sented from. Bhagwan Singh and others v. 
Ummat-ul Hasnain and others. 

[XVI-42 

(15) ,] A success- 

ful appellant in an appeal to the High Court 
applied, in execution of his decree, for a re- 
fund of a sum of money which he had paid to 
the respondent, by way of costs with interest 
thereon in execution of the lower Court’s decree. 
He further applied for interest on the refund 
claimed, at the rate of Rs. 6 per cent per annum. 
The respondent objected to paying interest on 
the refund. Held that the appellant was en- 
titled t!) the interest claimed on the refund of 
costs. Forester Y, The Secretary of State for 
India in Council {/. L, i?., 3 Calc,, 161) refer- 
red to. Ram Sahai and others v. The Bank 
OF Bengal, 

[VI-87 

(7) — — — .] No interest 

is-allowable on money the restitution of which 
is claimed under s, 5S3, Civil Procedure Code. 
Mewa Kuar V, Banarsi Prasad, 

[XVII-70 

(g)-.- Mesne profits,] 

G obtained a decree against P for possession 
of a house and in execution thereof obtained 
possessioa- On appeal, the decree was set 
aside by the High Court whose decree did not 
direct that the appellant should be restored to 
possession and was silent as to mesne prodts. 
Held that with reference to s. 583 of the Code 
of Civil Procedure, P was entitled to recorder 
possession of the property in execution of the 
High Court’s decree, but that, with reference 
to the decision of the Full Bench of the Court in 
Pam G/mlam v. Dzmrka Pai (/. L, f?., 7 AIL, 
p, 170J he could not in execution of that decree 
recover mesne profits. Gannu Lal v. Ram 
Sahai. 

LlV-332 

(1) s. h%4:„-^Summary rejection of ap- 

peals,] 

See, s. SS^ No, (2). 

(2) Grounds for second appeal— Judg- 

ment defective tmders, 574.1 In this case the 
following grounds were held sufficient for inter- 
ference in second appeal. That the Court be- 
low had not considered the various points in 
regard to the merits of the case, that its judg- 
ment fell short of adequate compliance with 
the provisions of s. 574, Civil Procedure Code, 
and that it was greatly influenced by^an errone- 
ous view 01 the ivJahomedaii law in arriving at 
conclusion on the merits of the case. Muham- 


CIVIL PBOOEDFEE CODS, s 681-« 

{continued,) 

MAD Zia-UL-HaQ and ANOTHER BaSANTA 
AND OTHERS. 

[11-147 

(3) That Court below 

has overlooked evidence— (Act JC of 1877),] 
The Court holding that the procedure of the 
lower appellate Court, in overlgoking so much 
of the evidence on the record, had been defect- 
ive, and might have occasioned error in the 
determination of the case on the merits, re- 
manded the case under s. 566 of Act X of 1S77, 
Mahesh Singh v, Masri Singh and others, 

[1*12 

(4.) — - ^'Substantial error 

in procedureV] In a suit for sale on a mortgage 
the defendant pleaded that he had purchsaed 
the property in suit and had payed off liens prior 
to that of the plaintiff, but without particulariz- 
ing what these liens were. The Court of 
first instance did not try the issue raised by 
this plea, and disposed of the suit on another 
ground. On appeal the lower appellate Court 
merely held that the appellants evidence in 
support of the plea above stated was insuffi- 
cient without corroboration, and that the bonds 
produced by him and alleged to have been 
paid afforded no corroboration. That Court, 
however, decided the appeal on the finding that 
the view taken by the first Court on another 
point disposed of the case, which in reality it 
did not. On appeal to the high Court it was 
held that there was a substantial error in the 
procedure of the lower appellate Court which 
had probably produced a defect in the decision 
of that Court within the meaning of s. 584 of 
the Code of Civil Procedure. Sheo Dxhal 
Singh z/. Jai Mangal Singh. 

[XVI-104 

(5,) Finding of fact— Finality Held 

that a finding of tact cannot be disturbed 
in second appeal. Kishen Dat Pandey and 
OTHERS V, PeRMESHURI PrASAD AND OTHERS. 

[V-173 

... Court 

of second appeal is bound to accept the findings 
of fact arrived at by the lower appellate Court, 
provided that there is any evidence to support 
such findings. Nivath Singh v. Bhikki Singh 
(4 L, K,t 7 AIL, p, 649) dissented from, 
on the authority of Durga Choudhrain v. 
fawahir Singh ChoudkrZi decided by the Privy 
Council on the April, 1890. Mewa Bhagat 

AND OTHERS V, GopaL DAS AND OTHERS. 

[X-196 

KaRAMAT-UL-LAH* and ANOTHER V, BaDAR- 
UD-DIN A.ND ANOTHER. 

[VI-161 

[ 7. 1" - ^ J The 

Only question in this case was whether a prior 
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mortgage had been superseded by a sui>scquc:il 
mortgage given by the mortgagor to the prior 
mortgagee, it was contended in this second 
appeal that there was no hhiding by the Court 
that the previous mortgage had not been super- 
seded by the subsequent. that the Court 

below had found in plain andspeciiic terms that 
there was no such new contract superseding the 
old contract and that this was a niiding of fact 
which settled the question. Pahliuan v. 

SaniLir Shigh {IV, yV., 1SS2, p, 167) ; Harsahai 
Mai V. Mahzmd Ram {IV, yV., 1883, p. 198) ; 
KJmh Chaiid v. Kalicm Das (/. L. k,, \ AIL, 
2 ^ 0 ) \ Mu/ia??i?/zad IbrahLm f)i?ya {IV, 

1882, iiS)and Coink A'ath Misr v. Lalla 
Frcm Led {/. L. Ah, 3 Calc,, 307; relcrrcd to. 
Ramzan Ali v, Jagat Singh* 

[VI-IS 

(S.)— — ; Fi7iding based on surj?ilses 

a 7 td assu7npUons,\ Held tiiat where a judge 
indulges in surmises and assumptions, and p(;r- 
emptorily dismisses direct and positive evidence 
of execution of a document and the payment of 
consideration, he bases his judgnieiU upon mere 
speculation and makes ii open to second appeal. 
EjjiHARi Lal V, OniiAL Das. 

[II-G 

2uyid/?!y^ based on n-nrea- 

sonablc and strahted concIusions.\ Held that 
it was a good ground for .second appeal that the 
lower appellate Court had drawn unreasonable 
and strained conclusions from tlic facts; all 
of which conclusively poiiiUicl in a direct iv)n 
exactly opposite to its decision, R.\jrani 
Kuari and another V, Manni Sahu. 

[II-Q6 

(10.)- F:7niln^ based 07t C07i- 

jcciu7‘el\ Held by the Full ]>ench (Petheram, 
C, dissenting) that, under s, 584 {c) of 
the Civil Procedure Code, it is competent for 
the High Court to entertain pleas in second 
appeals which impeach the findings of fact 
recorded by the lower appellate Court, on the 
ground that such findings are conjectural, tliat 
they ignore tlie evidence, and that the Court 
has given no reasons for the conclusions at 
ivhich it arrived. Where a hnver appellate 
Court has drawn strained or iinrcasonable con- 
clusions from the evidence, or has discredited 
or disbelived witnesses or documentary proof 
upon capricious or unsustainable grounds, or 
has stated no intelligible reasons for arriving at 
its findings of facts, the High Court may take 
notice of all such matters in second appeal. 
Fuiich7fLa Bega^n v. Mohamed Ansnr (/. L. A\, 
9 Calc,^ 309) ; Assafml/ak v, Hafiz Maho77ied 
{f L, It, 10 Calc.^ 932) and Lal Maho7?Led 
Beparl v. S holla Bezaa (ii Calc.,L,R, 104) 
reierred to, 

/'ijr Petheram, C. J.— The High Court is not 
at liberty in secoud^^appeai to look into the evi- 


GIVIL I-BOaEDUEE CODE, s. 584 

( C07lll7lHCd,) 

dciice in the cause for the purpose of ascertain- 
ing whether the lower Courts have found the 
facts correctly, inasmuch as no question of 
fact is included in the grounds of appeal ah 
lowed hy s. 5S4 of the Civil Procedure Code, 
and it would seem that the intention of the 
Legislature was that in Small Causes the find- 
ings of the lower Courts on questions of fact 
should be absolutely final. By “specified law” 
in clause (a) of s. 584 is meant the statute 
law, and by “ usage having the force of law ’’ 
the common or customary law of the country 
or community, and the clause is confined to cases 
in which the lower a])peliale Courts have cither 
misconstrued a statute or written document, 
or have come to a wrong conclusion as to what is 
the customary law of the country or community 
with reference to c|uestions at issue between the 
parties. Cl.'iiise {b) can only refer to mistakes in 
law, and does not extend the operation of clau.se 
{a). The term “ procedure ” in ciaiisc (<;) means 
the practice iollowed by the Courts in tiie trial 
of cases, atid can not be construed as including 
the mental process l)y which a Court comes to 
a conclusion U[)on a question of fact. 

Pc 7 ’ M.mimooo, J. — That the Legislature, by 
framing s. 574 of the Civil Pn>i'edurc Code Ui- 
t ended to ghiard against such iailiire of justice 
us might arise from the defective or arbitrary 
exercise of the extensive powers possessed by 
the Court of first aiipoai in Ciises which, with 
reference to their nature, would be proper sub- 
j(‘cls of second appeal ; imcl a judgment of a 
Court of first appeal which falls short of due 
compliance with the various clauses of s. 574 
is essentially defective, and may properly be 
made the subject of complaint in second ai)j)eal 
under s. 584. I\.a 7 n 7 iarian v. BhaToaitidhi {IV, 
-V., 18S2, p. 10 D and Sheoa'jnbar Shigh \\ LalLu 
Suigh {IV, AK 1882, p. 158) referred to. The 
word “ procedure” in clause p:) of s. 584 must 
be understood in its most gencric_^sense, includ- 
ing all the rules contained in the Civil Procedure 
Code or any other law regulating the investi- 
gation of cases by the Civil Courts. When the 
Court 01 first appeal, after having eincred into 
the merits of the case, has considerd the evi- 
dence and adjudicated upon the merits in the 
manner required by s. 574, the mere circum- 
stance that the conclusions at which the Conn 
has arrived are erroneous or opposed to the 
weight of evidence, will not justity interference 
in second appeal, even ihongri such conclusions 
proceed upon an im;proper conception of the 
exact effect and beaiing ol\.-ihe case upon the 
merits. On the other hand, when the Court of 
nr.st appeal, while adjiidicaUng with due com- 
pliance with the provisions of s. 574, arrives af; 
conclusions upon the merits ignoring any steps 
essential for justifying tlic-re conclusions, or 
where such conclusions are based upon evidence 
inadmissible by law. or proceed upon an errone- 
ous view of the legal effect of any material part 
of the evidence or are arrived at under a miscon- 
ception either of the rules of evidence or of any 
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other law, such conclusions, though they purport 
to be distinct findings of fact, would lay the 
judgment of the lower appellate Court open to 
second appeal under cl. {c) of s. 584, so long as 
the error was substantial enough to have 
possibly affected the justice of the case upon 
the merits. Nivath Sikgh v* Bhikio Singh, 


[V-15i 


(11) Practice’— Question 710 1 raised hi 

Court detow— {Act X of 1^577.)] The plaintiff in 
this suit claimed for two declarations, namely, 
(<2) That the two documents in dispute were 
fraudulently and collusiveiy executed* {b) That 
one of them, described as a deed of conditional 
sale, was not an instrument of that character^ 
but was a mere bond for the payment of money 
by instalments. The first Court framed two 
issues accordingly, and finding the first in favor, 
and the second against the plaintiff, gave the 
plaintiff a decree declaring the said deeds to be 
null and void. The defendants appealed but 
the plaintiffs took no objection as to that 
part of the decision which was against them. 
The ioiver appellate Court found the deeds to 
be genuine and accordingly reversed the decree 
01 the first Court. The finding of the first Court 
in regard to the character of the conditional sale 
was not questioned by either party. Held 
that the plaintiff not having raised the ques- 
tion before the lower appellate Court he could 
not complain in second appeal that the lower 
appellate Court failed to consider whether under 
the deed in question supposing it to be genuine 
the defendants had a right of foreclosure. 
Guman Singh v, Bujhawan Singh and 

OTHERS. 


[1-88 


( 12 ) -Second appeal— As to costs An 

appeal as to costs will lie from an appellate 
decree when the Court has exercised its dis- 
cretion as to costs arbitrarily, and not according 
to general principles. Khooda Buksh v. Elahee 
Buksh {S. D. A^t N. W, 1861, p. 235) and 
Assa Ra 7 n v. Kashnieeree Dass {N.-PF. P. H, 
C. Rep.^ 1867, kF. B, 90) followed. Daulat 
Ram and others v* Durga Prasad and ot- 
hers. 


[XIII-llO 

pS)-.. >Appealf 7 om decf'ee set aside 07 i 

reviewP^ On the i^|th May, 1SS8, a second ap- 
peal was presented to the High Court and on 
the isth May, it was admitted, from a decree 
passed on the 17th March. On the 12th April, 
the plaintiff-respondent applied to the lower 
Court for review of judgment under s. 623 of 
the Code of Civil Procedure and in June, 1888, 
the review was granted, and a fresh decree 
passed. On the appeal to the High Court coming 
Oil fof hearing. Held that there was no decree 
existing, the subject of appeal, and that the 
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appeal must therefore be dismissed, Kuar 
Sen V, Gang A Ram, 

[X-144 

p4^ Second appeal fro 7 n ex^parie dec- 

ree,\ by the Full Bench (Straight Offi* 

ciating C. ]., and Tyrrell, J., expressing no 
opinion) that a respondent in whose absence the 
appeal has been heard ex-parte^ and against 
whom jugdment has been given, may prefer a 
second appeal from the decree, under the pro- 
visions of s. 584 of the Civil Procedure Code, 
and his remedy is not limited to an application 
under s. 560 to the Court which passed the dec- 
ree to re-hear the appeal. Ranijas v. Baijnatk 
(/. Z., i?., 2 AIL^ 567) ; approved. 

Per Oldfield, j., — There is a distinction be- 
tween the case of a defendant in a Court of first 
instance and that of a respondent in an appel- 
late Court not appearing, with reference to ss. 
loS and 560 of the Code. Lal Smgh v. Kirn* 
jafi {R L, R^f^All; 387) and Ra 77 ishet Baeha- 
set V. Balkiskna Ababhat (6 Bo 7 n,<, H C. Rep, 
161) referred to. 

Mahmood, J.,— The distinction is one of 
detail merely and not of principle. Lal Smgk 
V, K^mjan (/. Z. 7?., 4 AIL 387) dissented from. 
Zam-ul-ab-diu K 7 ian v. Ahmad Ram Khan {/, 
Z. 7?., 2 AIL^ 67} \Jamaitumzissa v, Luifu?i- 
7 iissa (/. Z. 7?., 7 AIL, 606) ; Ashf'Mftm-fiissa v, 
Le/iareaux (Z Z. 7?.. 8 CaL, 272) ; Luchnidas 
Vithal v. EbraJmn Oos 7 na 7 i (Z Z. 7Z, 2 
Bom., 644) ; A 7 ia 7 ithara 7 na v. Edadhava Pa 7 uker 
(L Z. R.i 3 Mad., 264) and Modalaihcts case 
(Z Z. 72 , 2 Edad., 75) referred to. 

Also per Mahmood, J, — Where two proce- 
dures or two remedies are provided by statute, 
one of them must not be taken as operating 
in derogation of the o|her. Fateh Lal and 
OTHERS V. BaLMUKAND AND OTHERS. 

[VI-110 

(15) Appeal when’s afnendment of dec- 

ree proper 7 'e 7 nedyd\ The respondent sued the 
appellants to redeem the mortgage of a house. 
The lower appellate Court, in giving the res- 
pondent a decree, decided that certain addi- 
tions to the mortgaged property made by the ap- 
pellants must be demolished, but the appellants 
were entitled to take away the materials. The 
decree of the lower appellate Court was, how- 
ever, silent on this point. On appeal by the 
appellants to the High Court one of the grounds 
of appeal was that that decree was defective 
as it contained no provision for the removal of 
such materials. Held that properly speaking 
an amendment of the decree should have been 
applied for, but the plea might be entertained 
although this had not been done. The decree of 
the lower appellate Court must be supplemented 
by declaring the appellants entitled to remove 
the materials when the building was demo- 
lished. Bansi and others Vi, HiRA Lal. 

[1-60 
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(1.) s. 836— S^^ia/J Cause Conrl suit — Sitit 
for damages.] C\ a decree-holder, alleging 
nv^X K, ^ la?nbardar o‘i :x village, had objected 
to the attachment, in his hands of money due as 
prohts to the judgment-debtor, a co-sharer, on 
the ground that he had paid such money to the 
judgment-debtor, belbre the attachment, by 
-reason whereof the attachment had been 
removed ; and that such objection was dishonest 
and \vrongi'ul, inasmuch as such money was 
still in A's hands, sued K for the amount of 
such money and the costs of the attachment 
proceedings. Held that the suit was one for 
damages, and, the amount claimed not exceed- 
ing Rs» 500, one of the nature cognizable in a 
Court oi Small Causes, and consequently a 
second appeal in the suit would not lie. Kalian 
Singh v, Ciihnni Lal and another. 

LlII-172 

(2 . ) Su/i for 7fies7ic fro- 

fis—SuH aga'nist ^nortgagee for account.^ 
In a suit brought by the mortgagor for redemp- 
tion of the mortgaged properly the plaintiff 
obtained a decree and was j)Ut in possession. 
He subsequently bnuigiit this suit to recover 
irom the defendant Ks.' 407-2-1 as profits alleged 
to have accrued during the period between the 
date of the decree and the date upon which 
plaintiff obtained possession. Held that the 
suit was not fin* mesne profits (as tlie lower 
Courts have held) but a suit by a mortgagor 
against a mortgagee, who was righU'ufly in 
po.ssession, for an account of the profits and 
consequently a second appeal would lie. The 
Collector oi* Shajauanuore 7>, Mehtab 

K UN WAR, 

[V-174 

(3/^ Su/f for mo?iey 

wrongly take'u out of Court l\ Held that a suit 
for the refund of money wrongly taken out of 
Court by the defendant, and belonging to the 
plahitiffwas in the nature of a suit cognizable by 
a Court of Small Causes and consequently no^t 
liable to second apjieal. Jagjivan Jauher Das 
V, Gulam Jelani Chasid hr L. A\, 8 Bo7?i.^ 
17) referred to. Kam Prasad Sikgi! v. Nakd 
Kishore. 

[VII-2i3 

( 4. ) f ^0 recover 

fro?/i dcc7-e e-holder 77io7tey 'paid as price of pro- 
pjerfy soLd.\ Held that a suit to recover from 
a decree-holder money paid as the price of the 
property sold in execution of a decree as the 
property of the judgment-debtors, on the ground 
that the judgement-debtors had no saleable in- 
terest in the property, is a suit of the nature 
cognizable in Courts of Small Causes within the 
n;eaning of s, $86 of the Code of Civil Proce- 
dure. Makund Ram B 5 dh Kishen, 

[XVII-188 


j CIVIL l^BOCELUEE COLE, s. 5 S 6 -- 

( continued.) 

( 5 .) Snii agai7ist ex-pro- 

pi'ietary tc7ia7it for dajnages for 'usc of la7id — 
{Act X of Certain land belonging to 

the appeiiaiRs was assigned on partition to the 
resi)ondent. xAfter partition the appellants conti- 
nued to cultivate such land. Tliis they did for 
a certain period without tlieir rent having been 
fixed, in the present suit the respondent claim- 
ed Irom them Rs. 189 as compensation tor their 
use and occupation oi such laud ior such period. 
Held fvdX the suit was of the nature cugnizabie 
in a Court of Small Causes, and that liierelore 
no second appeal would he. Ram Prasad and 
oniERs Dina Kuar. 

[ 1-160 

(6\) — Apjdicahility of seciio7i to appeals 

arising out of exec id 1071 pioccedrngs 1 \Vhere 
the original suit is a suit oi the nature cognizable 
ill Courts of Small Causes, no second appeal will 
lie in respect of an order made in execution pro- 
ceedings relating thereto, whether such pro- 
ceedings arc taken in the Court which passed 
the decree or in that to which the decree may 
have been iranslerrcd for execution. Xat:tir 
Hnsamw Kesri Mai jV., 1890, p, 203) ap- 
i>roved. Sui Hakakh v. Ram Saruil 

[X- 2 ^C 

Biiagwanti Prasad 7 j, The Collector of 
Basti, 

[V -268 

See also 

Nazar Husain v, Kesri Mal. 

[X -203 

(7.) .] Held 

that no second appeal lies irom orders passed 
in first appeals in execution of a decree in Small 
Cause Court suits iustitiited before Act XLIli of 
i860 came into force, and the order in execution 
being subsequent in dale to Act XXlIi of 1861. 
BhaGWAI'I i-'RASAB V, ThE COLLECTOR OF 
BaSTI, MANAGEii OF TilE KSTATE OF SUMMERAT 
Lal and oruEiiS. 

[VI -181 

( 3 .) .] Where 

the original suit is a suit of the nature cogniz- 
able in Courts of Small Causes, and the subject 
matter of the suit docs not exceed Rs. 50b in 
value, no second apjieai will lie in respect of 
an order made in execution proceedings relative 
thereto. Harakh v. Ram Sanip (/. L. Ak, 12 
All., 579) approved. Sri Rullov J3haiiacha>)i 
V. Baburam Chailopadhya (A L. R., ii Calc., 
169) ^n6.Althakiv. ti^ubbanna (/. L. R., 12 Mad., 
iiC) referred to. Din Dayal v. Pair a Kuan. 

[XVI -160 

(9^) Nahm of suit a7td 7iot of appeal 

deter/nmes jurisdiclion.\ For the purpose of 
determining whether a second appeal lies or is 
prohibited by s. 5S6, Civil Procedure' Code, 
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w hat oiiist be looked at is not the shape in 
which the case comes up to the High Court but 
the shape in which the suit ivas originally in- 
stituted in the Court of first instance Kiamud- 
DIK AND ANOTHER Zl. RajJO AND ANOTHER. 

lVIII -280 


( 8?6 ) 


(lO.I- 


the purposes of determining the venuehf^an 

appeal, whether from a decree in a regular suit 
ortrom aii order passed in execution of such 
decree, the pecuniary test of jurisdiction is the 
valuation of the original suit in which the decree 
not merely the actual amount 
ahected by the order sought to be appealed. 
Therefore where execution was applied^ for in 
theMuns^f s Court m respect of a sum of Rs. 422- 
14, the value of the matter in dispute in the 
having been above Rs. 500, and 
upheld in appeal 
by the Distuct Judge, revision of both orders 
was applied for in the High Court. Held that 
no proceedings by way of revision could be 
taken because a second appeal would lie from 

-S\°ESRi mIl! Nazar Husain 

' [X -208 

Plaintiff A Where a Court having of ^its own 
motion added certain persons as defendants to 
a suit subsequently transferred the names of 
such parties from the array of defenda^fs to 
array ol plaintifts, it was held that the last 
mentioned order transferring the names was 
appealable. Achambit Rai I, Hans Ra / R^i 

[X¥I-iOi 

Ji of ib77.)J Ihe lower aDDellate 
Court (Subordinate Judge) decided 011 annf»M] 
by the defendant from the decree of the Court 
ot first instance (Munsif) that the Court of first 
instance had no jmsdiction to entertain the 
suit, as the value ot the subject matter of the 
exceeded the pecuniar/ limits of its unV 
diction , and ordered that the appellant's anneal 
be decreed, the decision of the Munsff^ hi 
reversed and the record of the Sse be sent to 
the Munsif to_ return the plaint to the olarntiff 
lor presentation to the proper Court^- Thf 

plamtiif appealed to the H!.*hrourt from 

sinfed" to °th"%p^ra ^ 

That relates to ordere 

amendment or to be presented 

Court passed by a Comt of 

cot to an order by an apodlate rL,^f 

appeal to it from^he de^c?ee o^f a^COTr“^o‘f fir^st 

instance on , general grounds. T^JlaSs 


CIVIL BBOCEDITEB CODE, s. 688- 

f co?iii?med,) 

proper course was to have preferred a second 
appeal. Bindesri and another v, Nandu. 

[I-I 2 

Ch ATTAR Lae v» Har Lal and others. 

[III -165 

( 3 ). Order returning memoran- 


■—'^/^^■cr remrwng memoran- 
dum of appeal i\ An order returning a memo- 
^ndum ol appeal lor presentation to the proper 
Court on the ground that the Court to which it 
was presented had no jurisdiction to entertain 
tile appeal is not an order coming within the 
scope ol s. 588 of the Code of Civil Procedure 
and no appeal will lie therefrom. Mahabir 
Singh and another v, Behari Lal and 

OTHERS. 

tXI-©6 


“( 16 ). — Order disallowing ob- 


( 1 ) 

1877).] field that an appeal lies from an order 
disallowing the judgment-debtor's objection to 
the confirmation ot the auction sale. Hxra 
Singh v, Umrao Singh. 

[ 11-45 

7 T ntr , — Order Ui insolvency 

maUer,] A Muhammadan died, leaving a widow 
and several sons. On the 12th June, 1880. IV H 
<me ol the sons, borrowed Rs. 16,000 from one 
K S^mortgfcaging his share in his father's estate. 

again borrowed 
from A 6 a sum ot Rs. 3,000 upon the samesecu- 
rity. On the 4th April, 1S81, the widow of the 
deceased sued WH for dower-debt and obtained 
a decree for one lac of rupees on the 30th April, 

two bonds and obtained^ decree for Rs. 21 ii? 
beside costs on the 4th May, 1881. These de^oi 
rees were passed after IV H applied to be dec- 
lared an insolvent, but before he was declared 
one. PFH s share in his father’s estate having 
been sold in execution of AT ^’s decree, the pro^ 
ceeds were paid to the Receiver. On the diltrl 
bution of the assets the question arose whether 
claim should be first 
of decided in favour 
of /sT 5 and made an order accordingly. Held, 
on appeal by the widow, that no appeal lay to 
the High Court under s. 588 (17). A^llahSayi 
2;. Rishen Sahai. ^^llahdayi 




[III -255 
- ( 28 ), —Re^nand —Appeal ,1 


Where a lower appellate Court instead of re- 
manding a suit under s. 566 of the Code of Civil 
erroneously remands it under s. 562, 
by its order appeals to 

the case as if it 
^ decree. Ail that the 
is to rectify the procedure 
of the lower appellate CourC and to direct 
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Lhat Court to decide the case on tiie merits. 
Badam v. Mtirat (A L. R,, 3 675) distin- 

guished. Ram NaraiJi v. Bhatva-nidm, {IV. 
iV.j 1882,/. 104) ; and SJicoainber Smgh v. Lallu 
Singh {W. N. 1SS2, p. 15S) referred to. Sohan 
Lal V* Azeez-un“Nissa Beg am and others. 

[IV -294 

(7). -“Qfiesiions to he dctemthicd — {Act 

X of 1S77).] An appeal from an order on ap- 
peal remanding a suit for retrial is not to be 
confined to the question whether the remand 
has been made contrary to the provisions of s. 
562 of Act X of 1S77 or not, but the (piestion 
whether the decision of the appellate Court on 
the preliminary point is correct or not may also 
be raised and determined in such an appeal. 
BaDAM V. i MR AT AND ANOTHER. 

[ 1-46 

(8.) .] It 

is competent to the High Court in an appeal 
from an order of remand under s. 562 of the 
Code of Civil Procedure to pass a decree dis- 
missing the appeal preferred to the lower 
Court irom the decree in the suit. Bhau Bala 
V. Bapaji Bapujl (/. L. A\, j[4 Bom.^ 14) and 
Abrahim Khan v. Faiz-un-nassa {/. L, R.^ 17 
Calc., 168) referred to. Hasan Ali v. Siraj 
Husain and others. 

[XIV -04 

(9.) Finality of orders passed under 

sectional /-/eld that an order passed on appeal 
from an order, rejecting an application to set 
aside an ex-parte decree setting aside the lower 
Court's order, was final from which no appeal 
lay to the High Court. Pachu v, Jaikisiien. 

[IV -322 

(10.) ,] la 

this suit one B was added as a co-defendant 
by the first Court. The plaintiff appealed from 
this order to the District Judge who, hearing the 
appeal as one under s. 5S8. cl. (2), cancelled the 
lower Court’s order. The original defendant 
then appealed to the High Court, //eld that 
no such appeal lay. Tlie defendant’s remedy 
was by revision, R. li. Skinner v, C. W. 
Kinloch. 

[yi-l 3 S 

(11.) Finding of facl—FlnaUly?\ In 

an appeal from an order of an appellate Court 
thePIigh Courtis bound to accept as in a second 
appeal from a decree the findings of fact arrived 
at by the lower appellate Court. Ganid Shanhar 
V. Karmia Bibi (/. Z. R., 15 Ail., 413) approved. 
TiKA Ram and another v. Sham a Ciiaran. 

[XVII-I 95 

(I.) s. 591 — Questioning under sccilon of 
appealable orders.] An order made under the 
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Code of Civil Procedure from which an appeal 
is given under s. 588 of that Code may be ques- 
tioned under s. 591 in an apjienl from the decree 
in the suit if the ground of objection is stated 
in the memorandum appeal. " So held by the 
Full Bench following /iameshur Singh v. 
Sheodin Si?igh (/. L. R., 12 A.U,, l\o')\Saiyid 
Mazhar I/ossan v. Mussa?n 77 t<d Bodha Bibi 
(/. L, R., lyAJi’f 152 ; distinguished. S. 591 ol the 
Code of Civil Procedure does not enable an 
appellant to avoid limitation by coming up under 
s. 591 when the only ground of appeal is an 
order made under s. 562. S. 591 contemplates 
two things— -there being a regular appeal about 
something else, and in that appeal the insertion 
of a ground of objection under s. 591. SiiEO 
Nath Singh Ram Din Singh AND^ornERs^ 

[XV:-i 34 

( 2 .) .] 

that the question of the legality of an order of 
renmiid, being a question of jurisdiction, was one 
which could be raised in second appeal from the 
decree in the suit, notwithstanding that an 
appeal from the order itself was provided by 
cl. (2S) of s. 5S8 of the Civil Procedure Code, 
Raweshur Singh and another v, SiiEg- 
DHi AN Singh and another. 

[X -188 

(3.) ;j 

that the validity oi an illegal order of remand 
under s. 562, Civil i^roced\u*e Code, could be 
questioned in second appeal from the decree 
even though the plea of its illegality was not 
taken in theiriemorandam of appeal. ' /ia} 7 icshar 
Srngh V. Sheodin Smgh (/, Z. /ik, 12 All., 510) 
followed. Maiigu Kuar and others v, Fauj- 

DAR KUaR. 

[XI -105 

(4.) .] One 

A bi'ought a suit against B, and got a decree. 
In appeal A died, and on B’s application // was 
brought on the record as the representative of 
the deceased respondent. K applied to be sub- 
stituted for // claiming to be the legal represen- 
tative of the deceased. The Judge made him 
also a representative, //eld that the judge was 
wrong in proceeding thus. He ought 10 have 
proceeded under s. 367. /-/eld also lhat the 
Court was competent under s. 591 to correct this 
irregularity. Har Narain Singii v. Kharag 
Singh and another. 

[VII -89 

(5.) ObjccHo 7 i 7 iot set forth ht 7 ?te?no-« 

ra 7 td 7 i 7 ni\ An appellant can not be heard in 
support of an objection to an order in the 
case affecting the decision unless such objec- 
tion is set forth in his memorandum of appeal* 
Tilak Rai Singh and another v, Chakar- 
DHARI SiNd'H AND ANOTHER, 

[XIII-I 4 
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s.^^%^Power to reject appeal summarily t] 
A Court to which an application for leave to 
appeal in forma pauperis is presented is under 
certain circumstances empowered to reject that 
application summarily; but he is not under 
similar conditions empowered to reject the 
appeal itself. It is the duty of a Court to which 
an application for leave to appeal as a pauper 
is presented to consider for itself the judgment 
and decree against which it is sought to appeal 
and not merely to accept and reiterate the 
reasons given by the lower Court. In the 
MATTER OP THE PETITION OF InAYET BEG. 

[XV-34 

(1) . s. Appeal to Her Majesty — Order 

cancelling notification declaring applicant 
a quaUfied vakili] The petitioner had been 
through a mistake declared qualified for admis- 
sion as a vakil of the High Court and in conse- 
quence so much of the notification was cancelled 
by a subsequent notification. He then applied to 
the High Court, but his petition was rejected. 
The present application was made with refer- 
ence to the abve order under Chapter XLV of 
the Code of Civil Procedure (Appeal to Her 
Majesty in Council). Held that the chapter 
w%s inapplicable to such orders. Sukhnandan 
Lal, Petition of. 

[IV-15 

(2) . Final decree — {Act X of 1877.] 

This was an application ** for leave to appeal to 
Her Majesty in Council from the decree of the 
High Court/’ Held that the order of the Court 
appealed a'gainst virtually dismissed the appeal 
on the ground that no appeal lay from the order 
of the Subordinate Judge, which erroneously 
styled an application, to have judgment and dec- 
ree passed upon an award that had been filed, 
as being one for review. No final decree had 
consequently been as yet passed on the arbi- 
tration proceedings by the Court. Tulsi Ram 
AND OTHERS V, GANESH AND ANOTHER. 

[11-30 

(3) . {Act X of 1 ^ 771 ] An 

order passed on appeal by a High Court deter- 
mining a question mentioned in s. 244 of Act X of 
1877 is a final decree ” within the meaning of 
s« 595 Act, Held therefore, where such 
an order involved a claim or question relating 
to property of the value of upwards of ten thou- 
sand rupees, and reversed the decisions of the 
loiver Courts, thzk notwithstanding the value 
of the subject-matter of the suit in which the 
decree was made in the Court of first instance 
was less than that amount, such order was ap- 
pealable to Her Majesty in Council. In the 
MATTER OF THE PETITION OF RaM KxRPAL V, 

Rup Kuar, 

[1-32 

o 

(I)f s. Sulistantial question of law 
The representative of a decree-holder applied 
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for execution of the decree without producing 
before the Court a certificate of succession as 
required by Act No. VII of 1889, s. 4. The 
Court to which the application was made grant- 
ed execution. The judgment-debtor appealed 
to the High Court, by vmich the order of lower 
Court was sustained upon production before it 
(the High Court) of the nece^ary certificate of 
succession. Held that an objection that the 
said application for execution was improperly 
granted by reason of the non-production of the 
succession certificate did not raise a “ substan- 
tial question of law ’’within the meaning of s. 
596 of the Code of Civil Procedure so as to war- 
rant the High Court in granting leave to appeal 
to Her Majesty in Council. Shuja Ali Khan 
V, Ram Kuar, 

[XVII-220 

(2) “ Involve directly or indirectly, ”] 

In an application for leave to appeal to Her 
Majesty in Council the value of the property 
ostensibly affected by the decree sought to be 
appealed was below Rs. 10,000, but it appeared 
that the suit in appeal in which the said decree 
had been passed was connected with another suit 
relating to the same property in which a decree 
had been passed which was the subject of an- 
other similar application, and that the aggregate 
value of the two decrees was much above 
Rs. 10,000, and that it could not be known which 
of such decrees could affect which specific por- 
tion of the property in question. Held that 
under the above circumstances the application 
under consideration should be granted under the 
last paragraph of s. 596 of the Code of Civil Pro- 
cedure. In the matter of the petition of 
Khwaja Muhammad Yusuf. 

[XVI-89 

(S) ’^Decree affirming decision of Court 

below.'] ^ Held Xh.2ii a decree of the High Court 
dismissing an appeal for want of prosecution, 
the appellants not having supplied their counsel 
with materials upon which to argue the appeal 
when it was called on for hearing, was a decree 
affirming the decision of the Court immediately 
below within the meaning of s. 596 of the Code 
of Ci^il Procedure. Beni Rai and others v. 
Ram Lakhan Rai and another. 

[XVXII-77 

(I) s. 602 .— for giving security^ 
Extension.] The time allowed by s. 602 of the 
Code of Civil Procedure for giving the security 
and making the deposit required by that section 
may be extended, Fazulunnissa Begam v, 
Muloand another. 

[IV-7I 

after time--{Act X of 
1S77).] Certain persons, desirous of appealing 
to Her Majesty in Council from a decree of the 
High Court, applied for and obtained the 
certificate required by s. 600 of Act X of 1877. 
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Tu’o days after the time allowed by s. 602 they 
applied to the High Court for leave to deposit 
certain bonds giving security for the ]jayinent 
of the costs of the respondents, and to deposit 
the amount required to defray the expenses of 
translation &c.' Held that, looking at the terms 
ofs. 602 of Act Xof 3877, and following the 
undeviating practice of the Court, the appli- 
cation, being two da\^s beyond time, must be 
refused. Narain Singh and others 2/*, Rustam 
Khan and others. 

[ 1-76 

DEOTADIiN V, Gayadin. 

[11-66 

{Z)'Secn/'ilj'-"^1/jpt?irJ.] Where the High 
Court admits an appeal to Her Majesty in Coun- 
cil and directs the District Court to consider the 
sufficiency of the security tendered by the 
appellant for the costs of the respondent, no 
appeal lies to the High Court from the decision 
of the District Court accepting the security as 
sufficient. Ram Kuar Uar Narain Singh. 

[X-75 

(I) S. 608 . — 0/ execution Under s. 608 
of the Code of Civil ITocediire the High Court 
has no power to stay execution of a decree in 
re.spect of which leave to appeal to Her Majesty 
in Council has been asked for, and a certificate 
granted to the petitioner, but the appeal has 
not yet been admitted. 

Per Mahmood, J.— An order for stay of 
execution could not 'be passed under .s. 608 ev<ui 
though at that time the appeal had been admit- 
ted, if at the lime when the application for stay 
was made it had not been admitted. Kumar 
Lai, V. Rani. 

[X-92 


(1) , s. ^\0—hiieresf 071 costs. ^ In the execu- 
tion of a decree of tlie Privy Council the High 
Court allowed interest 'dt 6 per C£7it tram the 
date of the order in Council on the costs incurred 
in British India by the successful appellant. 
Aibnadlmb PMsv. H/ssumt?/mr Das (21 JV. R. 
411) referred to. A. B. Miller v. Madho Das. 

LXVII-70 

(2) Rate of cychauo;ci\ Under the last- 

paragraph 0] s* 61 u of the Civil Procedure Code 
the anmunt payable must be estimated at the 
rate of exchange “ for tlie time being fixed by 
the Secretary of State fur India in Coiincir’ and 
the words “ for the lime being " mean the year in 
vdiich the amount is realized or paid or execu- 
tion taken out, and not the year in which the 
decree was passed. The decree-holders under 
a decree passed by Her Majesty in Council hav- 
ing taken out execution for a sum of 119-11 s. 
under s. 610 of the Civil Procedure Code. Held 

of exchange being lixed yearly by 
ihe Secretary of Stale tor India in Council, the 
rale of exchange on the date of the application 
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for execution was the proper rate of exchange 
the decree- holders were entitled to. Param’ 
SUKH AND OTHERS ZG RaM DaYAL. 

[VI-249 

Nakhu Mal V. Beni Ram and another. 

[YII'60 

U ) s . 617 . — Reference—^ 'Phe decree is fnialT j 
A Miinsif being of opinion that he had no juris- 
diction to entertain a particular suit made an or- 
der returning the plaint for preseniation to tiie 
proper C’ourt. An appeal was preferred under s, 
58S of the Civil Procedure Code, to the District 
judge, who, entertaining doubts Uiioii the ques- 
tion of jurisdiction referred the matter to the 
High Court, under s. 617. Held that, inasmuch 
as the order of the Munsif was not a linrii' decree 
in tile suit, and any order of the Judge in njipeal 
disposing of the plea of jurisdictiuii would not 
amount to a deciee within ihe meaning 

ofs. 617 of the Civil Procedure Code, the. High 
Court had not junsdiclioii to eiiteriain the refer- 
ence. Ramphul V, Durga and oniERs, 

[V -245 

^2) Rent suits— {A cl X 0/ 1877*?)] 

This was a reference under s. 617 oi Act X oV 
1877 by a District judge trying a second ajipeal 
in a suit for arrears of rent under Act XVI H of 
1S73. Held tliatthe Court wa.s unable lo en- 
tertain this reference as s. 617 did not apply to 
suits under the Rent Act. 'fhe only provision 
in respect of reference of cases under the Rent 
Act was contained in s. 204 and 205 ctf that Act. 

I Madho Prakash Singh v, Bhund'^i Lal. 

[ 1-145 

( 1 ) s . 622 . Power of Hijth Court to revise'— 
Order of Colled cr 7i7ider s. 183 Rent Act.] 
The High Court has no power to revise under 
s. 622 01 the Code of Civil Procedure, an order 
passed by a Collector under s. 1S3 of the N.-W. 
P. Rent Act (XII of 1881) on appeal from an 
Assistant Collector of the 2iid class. Hur Pet- 
shad V. Lain {N.-W. P, H. C, Ref. 1891, p, 
60) distinguished. Ram Dial 2/. Ramadhin. 

[X-69 

(2) Pp'oceedhigs uptder Rey^pp- 

I at ion XVH of 1S06-— A‘'^?/‘i877.)] -Md that 
s. 622, Civil Procedure Code, has no application 
to proceedings in foreclosure held by the Dis- 
trict judge 'under Regulations XVfl of 1806, 
which do not fall within the term " case '' as 
mentioned in that section, Mendakooer 2/. 
Bhaggi Singh. 

rii-2 

Mohan and another Blsram. 

[ 11-32 

I {Ad A^/-ig 77 .) j 

' After a mortgage had been foreclosed under the 

57 
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provisions of Regulation XVII of 1806 the repre- 
sentative of the mortgagor deposited the mort- 
gage money in Court, The District Judge order- 
ed that the money should be paid to the mort- 
gagee on the ground that the mortgagor had not 
been personally served with the notice required 
by s. 8 of that Regulation, and that it did not 
appear that she had been aware of the foreclo- 
sure proceedings. The District Judge subse- 
quently ordered the mortgagee, who was in 
possession of the mortgaged property under the 
terms of the mortgage, to surrender the pro- 
perty. The mortgagee applied to the High 
Court to revise these orders under s. 622 of Act 
X of 1S77. Held that the application was enter- 
tainable under the provisions of that section, 
and that the orders of the District Judge were 
made without jurisdiction and should be set 
aside. In re Petition of Hazari Lal v. 
Xhiru Rai. 

[1-41 

(4,) Order refusing to dis- 

charge surety— [Act X of 1877).] One R was 
the guardian of a lunatic. B, a relative of the 
lunatic, represented to the District judge that 
iSnvas mismanaging the lunatic’s estate. While 
the Judge was making an inquiry the lunatic 
died. Both the parties thereupon claimed the 
lunatic's estate. The Judge decided that their 
claims must be determined by a suit, and find- 
ing that R had not mismanaged the estate, 
allowed him to retain the possession, on furnish- 
ing security. One 5 L gave security on behalf 
ofi?. He ^subsequently applied to withdraw, 
but B objected on the ground that he was about 
to bring a suit against who had misappropriated 
the lunatic’s moneys. The District Judge made 
an order declining to release 5 L. This was an 
application for revision of that order. HeidXheX 
the order was not of a judicial nature but one of 
merely interlocutory and ministerial character 
and the petitioner was not a party to the case. 
No application for revision under s. 622 would 
lie. Petition of Sundar Lal Budh 
Peakash, 

[II-14S 

(5.) Revision — Order under s, 

X of 1877).! A joint owner of certain land sued 
another, who had begun to build a house and 
plant a tree on the joint land, for joint posses- 
sion of the land by restoration thereof to its 
original position. He valued the suit for pur- 
poses for jurisdicticTn at Rs. 6-8, the value of the 
building and the tree. The Munsif holding that 
the land with the building thereon were worth 
more than Rs. 1,000 returned the plaint to 
be presented to the proper Court. The decision 
was upheld by the District Judge. Held (with 
reference to the preliminary objection that there 
%vas no case and no decision within the mean- 
ing ots. 622, Civil Procedure Code, ^nd therefore 
no revision lay to the High Court) that the 
Court was not disposed to refuse to entertain 


(couiinned,) 

the application : and (with reference to the 
merits ol the application) that the view taken by 
the lower Courts was erroneous, and the Munsif 
was directed to receive the jogal Kishore 

V. Tale Singh (/. L, i?., 4 AIL, 320) followed. 
Muhammad Jalaluddin v. Asad Ali. 

[III-88 

((5.) .] A 

suit was instituted in the Court of a Munsif to re- 
cover from the defendants a sum of Rs. 49, being 
the amount due under a bond and which the 
plaintiff alleged had been recovered on her 
account by one of the defendants from the 
obligor. The Munsif, being of opinion that the 
determination of the plaintiff’s right to the bond 
involved the question of her heirship to the 
estate of a certain deceased person and that 
consequently the case before him raised a 
question affecting the title to property exceed- 
ing Rs. 1,000 in value, held that he had no juris- 
diction to entertain the suit, and accordingly 
returned the plaint for presentation to the pro- 
per Court under s. 57 of the Civil Procedure 
Code. Held by the Full Bench, that the Munsif 
had acted upon an erroneous view as the only 
subject matter of the suit was the Rs. 49 ; that 
he had consequently failed to exercise a juris- 
diction vested in him, and the High Court was 
therefore competent to revise his order under 
s. 622 of the Civil Procedure Code. The result 
of Amir Hasan V. Sheo Bakhsh Singh, (/. A. i?., 
n Calc,, 6) and Magni Ram v, Jiwa Lal (/. Z, 
R., 7 AIL, 336) is that the question to which s. 
622 of the Civil Procedure Code applies are 
questions of jurisdiction only. The meaning of 
the decision of the Privy Council in the former 
case is that, if the Court has jurisdiction to hear 
and determine a suit, it l?as jurisdiction to hear 
and determine all questions which arise in it, 
either of fact or law, and that the High Court 
has no jurisdiction under s. 622 to inquire into 
the correctness of its view of the law, or the 
soundness of its findings as to the facts ; but 
that, when no appeal is provided, its decision ou 
questions of both kinds is final. 

Per Straight and Tyrrell, JJ. —Clauses 
(a) and {b) of s. 584, specifying the grounds on 
which a second appeal lies High Court, 
embody what s. 622 refers to in the word 
“ iiiegaly ; ” that is to say, to cases where the 
Court below has, in the exercise of its jurisdic- 
tion, come to a decision which is contrary to 
some specified law or usage having the force of 
law, or failed to determine some material issue 
of law or usage. Clause (<;) of s. 584 indicates the 
meaning of the words “material irregularity ” in 
s. 622, i, e,, some material irregularity in pro- 
cedure, ‘‘which may possibly have produced 
error or defect in the decision of the case upon 
the merits" Maulvi Muham^nad v. Syed 
Hztsain (/. L, R., 3 AIL^ 203) referred to, BadaMI 
Kuae V. Dinu Rai and others, 
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C SS5 ) 


DIGEST OF CASES. 


i S’S6 ) 


CIVIL PBOGEDLTRE code, s. 622 - 

(coiitlnucd.) 

Abu Said Kuan Hamid-un-nissa and 

OTHERS, 

rVL39 

(7 ^ Order reinrnhtg memo- 

ra7tdu7)i of appeaLI The plaintiff in this case 
had stamped his plaint with stamps to cover a 
value of Ks. 105. Tlie decree being against 
him, he appealed to the District J udge and valued 
his appeal at Rs. 105. The plaintitf had stated 
in the course of the hearing that he had pur- 
chased the property in cpiostion for Rs. 75. Tlie 
property was a growing crop. The Judge as- 
sumed that he should have valued his suit at 
Rs. 75. Held following Mahabir Singh v Be- 
han Lai (f'lL, yV., iSon, p. 207) that there being 
no suggestion of fraud, the Judge was boiuid to 
take the valuation put by the piaiuliff on his 
suit as indicated by the stamps. L/e/d further 
that ihe proper remedy for the plain lift was by 
an applicaiioQ for revision under s. 622, Civil 
Procedure Code. The order of the District Judge 
is set aside and he is directed to receive tlie 
memorandum of appeal and to dispose of it 
according to law. MuHAatMAD Ahdul Kadik 
z'. Husaih Khan and ANoniER. 

[XIV-55 

_^(8.) Order under jr. io8.’| A 

Court which admits an application to set aside 
a decree ex-fartc after the true period of 
limitation has expired, acts in the exercise of 
its jurisdiction illegally and with material irre- 
gularity within the meaning of s. 622 of the 
Civil Procedure Code, and such action may 
therefore be made the subject of revision by 
the High Court under that section. Amur 
ILasa?i Khan v. Shea J^aksh Singh (/. A, 

II Ctzlc., 6,) and Mag ni^ Bam v. Jizva Lai (/, 
Z. /Z, 7 All.i p. 336) coincnted on by Mahmood J. 

P^^'Makmood, j.-~The term “ jurisdiction’’ 
as used by their Lordship of the Privy Council 
in Amir Hasa?i A7iau v. Shoo Baksh Singh 
(A Z.y?., II Calc.^ 6) must be understood in "its 
broad ^ legal sense signifying the power of 
administering justice according to the means 
which the law has provided, and subjected to 
the limitations imposed by the law 'uiion the 
judicial authorit^^ Har Prasad and another 

Jafar Ali, 

[V^73 

(0,) In execution 

of an ex parte decree, dated the iSth May, 1S83, 
the defendant’s property was attached on the 
i 5 th September, 1S83. On the i8th January, 
1884, the defendant presented an application to 
set aside the expa7'tc decree. The (irst Court 
dismissed the application as barred by limita- 
tion (art. 164). But the Court of first appeal, 
relying upon a reply made by the Collector, 
dated the 4th January, od an enquiry by the 
first Court, as to whether the property attached 
was ancestral or selDacquired, and holding 
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that reply to be the execution of a process for 
eniorcing the judgment, held that the appli- 
cation was within time. The judgmeni-dehtor 
applied to the High Court for revision of the 
lower appellate Court’s order. Held that tlie 
application for revision was entertainable as 
the application to which the Judge’s order had 
reference was one made under s". 5S8 19), Civil 
Procedure Code, and that order ^vas therefore 
final and not appealable. Paciiu v. Jaikishen. 

[IV-322 

^jO) ; Order under 206.] In 

execution of a decree for pa rUtion of immove- 
able property passed in 1872, a dispute arose 
as to the execution in reference to a portion of 
the property, and in 1881 it was finally decided 
that the decree was defective in its descfipiioii 
of the property, and therefore incapalile or exe- 
cution. In May, 18S5, on ap})licati<)ii by the 
decree-holder, the Court passed an order atuend- 
ing the decree, the amendment having rcler- 
ence to an arithmetical error. I'lic judgment- 
debtor applied to the High Court ior revi.sion 
of lliis order, on the grounds that the amend- 
ment of the decree was barred l>y iimilalKin, 
and that the decree itself being barred by ]in?i- 
tation and riually pronouncod to be incapahJe 
of execuiion, the Court had acted beyond its 
jurisdiction in amending it. Held that the 
'application for revision must be rejected. 

Ber Oldfield, J.,— that the High Court had 
no power to entertain tlie application under s. 
622 of the Civil Procedure Code, with reference 
to the decision of the Privy CounriPiii Apuir 
Hasan Khan v. Shco Baksh Singh (/. Z. /Z, 
If 6V^/., 6) and of the Full Bench in Badaml 
Kziar V, Dhiu Rai (/. Z,. /f., S AIL^ iii), and 
further that upon the facts stated, the Court 
ought not to interfere. 

Per Mahmood, J.,— that the Court was not 
precluded from entertaining ihe application 
for revision iiuder s. 622 of the Civil Pro- 
cedure Code. A^77m Hasa?i Kkapi v. Shco 
Baksh SBigh (Z Z. A’., ii Cal.^ 6); Badami 
Kuar V. Dhiu Rai (/. Z. li SAIL, i u ) ; Raghu-^ 
■jiaih Dasv. Raj Kiwiar (A Z. A., 7 W//., 276); 
Suria v. Ga-n.ga (Z L. R,, y All., ^ii); 

Ramw yiwa Lai (Z Z. /i., y AIL, ZifiW Ll^r 
Prasadv. Jafar All (LL. A’., 7 AIL, 3.15) refer- 
red to. Dhgwaut Singh v. Jageshar Singh {HL 
AT,, 5 886, p. 57); Abu Said Khan v. Ilnmid-v^t* 
nissa f/V, M, 1SS6, 39) dissented from. The 
meaning of the term ** jurirdiction ” used in s. 
622 of the Civil Procedure Code must not be 
confined to the territorial or pecuniary limits of 
the powers of a Court, or to the nature of the 
class to which the. case belongs. It implies in 
addition to questions of these kinds, the pre- 
sence or absence, of aposilive authority or power 
conferred by the law upon tribunals in cases 
which satisfy the other conditions referred to. 
In framing the section, the Legislature gave to 
the High Court power to interfere with the 
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action of subordinate tribunals in cases where 
there is no remedy either by appeal or other- 
wise, and where those tribunals have either 
exceeded or wrongly declined to exercise the 
authority, the power and the jurisdiction which 
the law confers upon them, or, under the pre- 
tence of exercising such authority, power and 
jurisdiction, have acted against a positive 
prohibition of the law. Combe v. Edwards 
(Z. R. 3, P. />., 103) and Crepps v. Durden 
\SniUHs L. C,, Zm Ed,^ 71 1) referred to. 
Held also per Mahmood, J., that in the 
present case the Court below had jurisdiction to 
entertain the application under s. 206 of the 
Code, that it did so entertain it, and that in 
making the amendment its action could not be 
regarded as beyond the limits of its legal power 
and authority, so as to render it open to the 
objection of the exercise of jurisdiction “illegal- 
ly or with material irregularity” within the 
meaning of s. 622. Lucas ^.Stephen (9 W.R., 
301); Oomanund Roy v. Maharajah Sutish Chun- 
der Roy (9 R^t i7i);Zukoor Hossem v. 
Syednn ill W, R., 142) and Gohtck Chunder 
Mussani v. Ganga Narain Mussant (20 W. i?., 
in) referred to. Dhan Singh v, Basant 

SjNGH AND OTHERS. 

tVI-182 

( 31 .) ]. The plaintiffs 

mortgagees, brought a suit against their mort- 
gagors and the assignees of the property. Three 
of the defendants appeared and defended the 
suit, the rest made no appearance. The plain- 
tilts obtained a decree which was framed as 
against the answering defendants onl3?, though 
the judgment did not indicate any intention of 
excluding tbe other defendants. The answer- 
ing defendants appealed and their appeal was 
dismissed. Subsequently the decree-holders 
applied to the Court which passed the decree 
to bring the decree into conformity with the 
judgment, by making it applicable to the non- 
answering defendants. The application was 
rejected on the ground that it was made after 
unreasonable delay. The decree-holders then 
applied to the High Court for revision. Held 
that it was immaterial whether or not an appeal 
had been filed by the answering defendants. 
There was nothing to show that the decree- 
holders bad delayed unreasonably in making 
their application to bring the decree into con- 
formity with the judgment and the Court in reject- 
ing that application bad illegally declined to 
exercise jurisdictbii vested in it. Dwarka 
Prasao and others V, Ghulam Kambar and 

OTHERS* 

[XI-114 

(12,) under J. 31S-319.] 

In execution of 2. decree against several joint 
judgmeot-debtoris certain immoveable property 
was proclaimed for sale. The safe proclama- 
tion described the property as so many hiswas 
hi certain villages. The judgment debtor 
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possessed property in those villages over and 
above that sought to be sold. The property as 
above described was sold and certificates of sale 
were granted which in terms followed the des- 
cription contained in the proclamation of sale. 
The decree-holders purchased the property so 
sold and applied for possession thereof but in 
their application they ins€rte4 a detail of the 
specific shares of property held by the several 
judgment-debtors over which they prayed for 
possession. The Court executing the decree 
w-ent into the question of the specification of 
shares and ordered possession to be delivered 
over certain specified shares of the several judg- 
ment'debtors. Held that under the circum- 
stances described above the High Court would 
interfere in revision under s. 622 of the Code of 
Civil Procedure, although it was possible that 
the matters complained of might be grounds for 
a separate suit. Guise v. Jaisraj (/. L. i?., 15 
AIL^ 405); Gopal Das v. AlafHkan {/. L» R,, 11 
All.f 383) and Prosnmm Kumar Sanyal v. 
Kali Das Sanyal (/, L* i?., 19 Calebs 683) 
referred to. Ghulam Shabbir v, DwaRKA 
Prasad and others, 

[XVI-18 


(13.) 1 Order under s. 407— [A c£ 

K 0/1^77.)] Held that an order refusing per- 
mission to sue as a pauper did not fail within 
the term “case” in s.622, Civil Procedure Code. 
Phui. Singh v, Jagan Nath and another, 

LlI-39 

Bhulneshri data and another Bidia» 

DHIS AND OTHERS, 

[11-69 


SiTAL Sahu V, Bechu Ram and Ram Gopal 
2/. Sheo Khatik. ^ 

[11-92 

(34 ) Or^er tinder s, 6yyi—{Act 

X of 1877.) One HS had applied by liis 
pleader to the District Judge for permission to 
appeal as a pauper from a decree of the Sub- 
ordinate Judge dismissing his suit for certain 
property. The District Judge rejected the appli- 
cation on the ground that under ss. 404 and 592 
(Act X of 1877) such an application could not be 
presented by a pleader but must be presented 
personally. HS applied to the High Court for a 
revision of the order. Held that the application 
was inadmissible and could not be entertained 
as s. 622, Civil Procedure Code, did not apply 
to a proceeding of so purely an interlocutory 
character as that mentioned in s. 592. Petition 
OF Harsaran Singh v. Muhammad Raza and 

OTHERS. 

[1-166 


(Ig) — -‘—Orderunder s* sai^iAcd 

X of 1877). An order under s, 521 of the Civil 
Procedure Code, selting aside an award, made 
on a reference to arbitration in the course of a 
suit, under Chapter XXXVII of the Code, on the 
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ground of the ai-bitrator’s misconduct, is not 
subject to revision by the High Court in the 
exercise of the powers conferred on it by s. 622 
of the Code. Chatar Singh ?/. Lekhraj Singh. 

[III-39 

(Ifi) .] The 

High Court can, not in the exercise of its powers 
cf revision under s. 622 of Civil Procedure Code 
reverse an order under 5.521 setting aside an 
award made on a reference to arlutration in the 
course of a suit, and remitting the case to the 
arbitrators on the ground of defects in the refer- 
ence, inasmuch as the applicant for revision 
would, afier the final decision of the case, have 
a remedy by way of afipeai. Lal Chand v. 
Kishori Das and othekg. 

fVIII-i23 

'17^ Order under s. s^2—{Aci 

X of 1S77.] /:icld that wlierc an award had been 
objected to on the ground that the umpire had 
been guilty of misconduct and ihe lower Court 
had made the decree before tlui lime allowed 
for making objections had expired, so as to 
deprive the party from producing evidence in 
support of his objection, the High Court would 
ill revision set aside the decreed Nem Ch.and 
V, Dungar Mal and another. 

[live 

(28). Ground of revhion—Mismiet- 

fretatio7L of doawie^it,'] The fact that a Court 
has misunderstood the effect of a document in 
evidence does not constitute a ground upon 
which the High Court can interfere in revision 
under s. 622 of the Code of Civil Procedure. 
Dasrath Rai and others o, Sheodin Rai and 

ANOTHER, ^ 

[XIII*i98 

( 19 ) yj 

suit out of which this application lor revision 
under s. 622, Civil Procedure Code, has risen, 
was a suit for the recovery of some wheal under 
a bond, dated the 8th July, 1869, executed in 
ipor of the plaintiffs father G/'J. GD died on 
the 23rd April, 1870, leaving the plaintiffs as his 
legal represcntaiivcs. The plafntifls attained 
majority on the loth August, 1884, and the suit 
was instituted on the 14th December, 3 886. Tlie 
suit was met by the plea of limitation, it being 
contended that the cause of action having arisen 
in the lile-tirne of GD the subsequent disability 
oi the^pIaintiiT could not save limitation (s. 9 of 
Act XV of 1877). Held that as the question 
v/hethcr the cause of action accrued in the life- 
time oi GD depended upon the interpretation 
which was to be put on the bond sued upon, 
Jtud as the Courts below liad jurisdiction to 
determine that question and have determined if, 
no case for intc?rference under s. 622, 
Civil Procedure Code. Amir Hassau Kha7i v. 
^'hcobaksh Singh, (A A. Ah, ii Calc., 6); 
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Bada7?ii Knar v, Dhm Rai (/. L. R., 8 AIL, 
111); Dhan Shtgh v. Bnsa7it Shtgh {I. L. R., 8 
All., 519) followed. Maljlu AND ANOTHER Ram 
Bharose and another. 

[VIII-148 

(20) Fi7idi7tg not sufpo?'ted by 

cvide7tcc {Act X of 1877).] A, a cultivator, sued 
A?, the zii77ii7idat and 6, the /:ari?ida, in a Couri 
of Small Causes for Rs. 104-9-0, alleged to liave 
been borrowed by C\ on account cU B, on the 
understanding that the tenant was to be given 
credit to that extent in the next demand for rent. 
The suit was decreed against A?*, though there 
was no evidence to show that C had any express 
or implied authority to borrow the money. 
Held (in revision) that the order must be se.t 
tisidc. Abdul Aziz v. Jarbandhan Singh. 

[1-65 

(21) . ; .] A 

Judge has no jurisdiction to pass, in a contested 
suit, a decree adverse to the defendant vi here 
there is no evidence or admission before him 
to support the decree, and whore the burden of 
proof is not or has not continued to be iy.>on. 
the defendant. If he passes such a decree it 
is liable to lie set aside in revision undm* s. 622, 
Civil Procedure Code, Moulvl Xhiham7}uid 
Syed nusai7i (/. L. R , 3 AIL, 203) and Su/na/n 
'/‘c'zva?d\\ Saki7ia BIbi (L/.,R., 3 yllL, 41 7 J 
referred to. SniELD.s z'. Wilkinson. 

LVII-44 

(22) , tV7V7!g deicr77ii7iatio7i of 

a question of jurisdiction i\ A suit for the r<-> 
covery of Rs. S4-13 was brought in the Small 
Cause Court. The Court holding that the bond 
sued upon being a mortgage bond, it had no 
jurisdiction and therefore dismissed the suit. 
The plaintiff applied to the High Court for 
revision under s. 622 on the ground that the 
Small Cause Court had erroneously refused to 
exercise his jurisdiction. Held that the Small 
Cause Court has not refused to exercise juris- 
diction but it received the suit and considered 
its character, it cannot be said that in non-suiting 
the applicant on the hnding that the suit was in 
respect of an immoveable property, it had re- 
fused .jurisdiciion, consequently no revision lay. 
Bkagwant Singh z/. Jageskar Singh and an- 
other. 

[VI-57 

(23) . VVj’ 07 ig decisio7i of a 

quesiio7t of Ihnitaiioft.] The fact that a Court 
having power to decide whether or not a cer- 
tain matter was barred by limitation, wrongly 
decided that it was not barred and proceeded 
to deal with it, was held to afford no ground 
for revision under s. 622 of the Code of Civil 
Procedure. A77t7r Hassa7t Khan w Shc^o Baksh 
Siftgh (/. AL* R,, 1 1 Calc., 6) and Sar77ia7i Lai 
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V. Klmbari {L L. R., 17 All., 422} referred to. 
SuNDAR Singh Doru Shani^ar and ofhers. 

[xvii-ies 

Au Mazhar V . Sum Bakhsh and an- 
other. 

[T-32 

( 24 ), .] The 

judgment in this case was pronounced on the 
26th January, 1885. On the 2otli February, the 
defendant applied and got a copy of the judg- 
ment; on the 26th February, he presented his 
appeal. The Court below held that it was time- 
barred. HeM (in revision) that the appeal was 
within time and as the lower Court had acted 
illegally in exercising its jurisdiction an applica- 
tion for revision lay to the High Court. Damru 
V . Murdan, 

[V-257 

(25.) 'Misplaced on wrong 

par/f.] In a suit to enforce the right of pre- 
emption in respect of a usufructuary mortgage of 
immoveable property, the plaintiffs alleged that 
the consideration money was less than that 
stated in the mortgage- deed. The Court of 
first instance gave the plaintifis a decree for 
possession of the property, on payment of an 
amount less than that mentioned in the deed ; 
and this decree was affirmed on appeal. The 
mortgagees appealed to the High Court on the 
following grounds:- (i). Because it was for 
the respondents to prove that any portion of 
the consideration was not paid. (ii). Because 
the lower Co^irt has not considered the evidence 
of the appellants, (iii) Because the finding of 
the lower Court is based on conjecture. Held 
on the question whether, such grounds not being 
grounds on which a second appeal is allowed by 
Chapter 42 of the Civil Prucedure Code, the 
appeal should not proceed rather under Chapter 
46, s. 622 of that Code, that the appeal could 
not proceed under s. 622 of the Civil Procedure 
Code, in consequence of the decision of the 
Privy Council in Amir Hassan Khaft v. Skeo 
Baksh Singh {A L, ii Calebs.) That only 
qiiestions relating to the jurisdiction of the 
Court could be entertained under that section. 
Magni Ram and another 2^, JiwaLae and 

OTHERS. 

[V-32 

(26.) "Failure to give party oppor- 

tunity to substantiate his allegationS\ A Court 
whicli rejects an appeal as tSteyond time without 
giving the appellant any opportunity to sub- 
stantiate his allegation (with reference to s. 
5 of the Limitation Act) that he had sufficient 
cause for not presenting the appeal within 
time, acts wrongly and illegally in the exericise 
of its Jurisdiction, and fails to exercise its juris- 
diction within the meaning of s. 622 of the Civil 
Procedure Code. Narain Dai Shamei 
PrasaiJ and another. 

tVIII-126 
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(27) That no interest was 

awarded,] This was a suit for money paid for 
the defendant by the plaintiff, with interest. 
The Small Cause Court gave a decree for the 
principal sum but refused to award any interest. 
The plaintiff applied to the High Court for revi- 
sion. Held tlmt it was no ground for revision 
that the Court did not award ^interest, Abul 
Hasan and others v, Qutub Husain and 
others. 

[11-118 

( 28 ) —^Inadmissibility of docu- 

ment,] Held that ordinarily applications for re- 
visions under s. 622, upon the ground of inad- 
missibility of documents in the lower Courts, by 
reason of insufficiency of stamp, should not be 
entertained by the High Court. Such a ground 
goes neither to the merits of the case nor to the 
jurisdiction of the Court, nor is it one of the 
regularities contemplated by s. 622. Bhairo 
Ram V, SuNDRi, 

[IV-154 

( 29 ) Inadmissibility of evi- 

dence.] Where the terms of a contract on 
which the plaintiff sued were reduced to writing 
but the document was not signed by the defen- 
dant, and the Judge dismissed the plaintifTs 
suit on the ground that no extraneous evidence 
of the contract could be given because it had 
been reduced to writing, and that the document 
could not be proved because it was not signed 
by the defendant. Held that such action on the 
part of the Judge was not a failure to exercise 
a jurisdiction vested in him by law within the 
meaning of s. 622 of the Code of Civil Proce- 
dure. Hasan Shah and others v. Ram 
Ratan. 

[X-234 

^3Q) Thai property was not 

liable to attachments] Where a Subordinate 
Judge decided an objection to an attachment on 
the preliminary ground that the property in ques- 
tion was as a matter of law not capable of being 
attached under the particular decree. Held that 
the judge whether his decision was right or 
wrong could not be said either to have failed to 
exercise a jurisdiction vested in him by law or 
to have acted illegally in the exercise of a juris- 
diction vested in him by law, Radha Kishan 

AND ANOTHER V, DlLLI AND ANOTHER. 

[x-2as 

(3j .) That suit by onepjartner notmain- 

fainablei] Of two partners A and Bt R alone 
(after the death of A) brought a suit against C, 
for the balance of an account during the lifie-time 
ot A, The suit was brought in the Small Cause 
Court.^ The Small Cause Court Judge dismissed 
the suit holding that ^B alone, without the re- 
presentatives of A being brought on the record 
either as plaintiffs or defendants, could not 
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niaintaia the suit. Held (i) That B alone could 
maiiitain the suit, (ii) Tliac the Court could in 
the exercise of its revisioual powers under s. 622, 
Civil Procedure Code, reverse the decree of the 
Small Cause Court. Kendall v, Hajnilton (4 Z. 

R, App. Cas.^ p. 543); Dicey On the pa 7 'ties to 
anacci 07 i,pp. n, 104, 105. 106. 153* \S 4 , 

230, 231, 502, 503, and 506 ; B^dle^t and Leases, 
Rreside 7 its of pleaddigs {yd editiofi 227). Jell 
V. Douglas (4 B a?id Aid.. 374.) Sto/ys egu/iy 
pleadings {WtediMo?i)ss.is<) and 167 ; Story On 
the Law of (So 7 itracis, ^th edition. Vol, i, p, 4.i ; 
Ka7tdhiya Lai v. Chandaj’ (A Z. R,, 7 AIL, pp. 
326 and 327); Kali Das Keval Das v, Nathu Bhag- 
va?i (/. Z. A\, 7 Bo??i , 237) ; Ra 7 }ischukw . Riwi 
Lai I Koo 7 idoo (/. Z. Ah, 6 Calc., 8x5) ; U} 7 ia Sttn~ 
da7'i Dasi v. Ramji Haidar iL Z. A*., 7 Calc.- 
242) \Pati71haripat Krish 7 iti 7 i V. Cheknr ALmak, 
hal{I. L. R.y 4 AJad.yiAO\ Oopal Chii 7 idcr 
Goo ho V. fuggo D 7777 iha Dossia { 10 ?//. A , 4 1 3); 
Do7nafs Civil Law, Pa/L /, Book ill, Title 3, ss. 
land 2yp. Willianis O71 lixecutors, %th 

editio?i, p. S50 ; MacClcan v. Kcn 7 iard{<^ L. R. 
Ch.y App.y 34 ^ 3 ^ 7 ); Atuha 7 ni 7 iad Siileman 

Kha 7 i V. Fathna (/. Z. Ah, 9 All., 104); DIuui 
Singh v.Basafit Sivigh {L Z. Ah, SAIL, 519). 
Gobind Prasad v. Chakdar Sekhar. 

[VII-133 

(32.) Revisi07i — Whcf'e other rcindcy 

exisis.l The High Court will not, in life 
exercise of its revisioual powers under s. G22, 
Civil Procedure Code, inlcrlcre with an order 
where there is a remedy by way of appeal from 
the final decree in the case. Gopal Das v, 
Alaf Khan and another. 

LIX-151 

Lal Chand V, Kishori Das and others. 

LVIII-123 j 

Harnarain Singh v, Bakhtawar Singh . 

[V-2S9 

Kam Prasad and another v. Rah Lal. 

[V-261 

Zjf 7'e PETITION OF MaCHAL SaHU. 

[1-51 

hi re PETITION OF RaMPHAL and OTHERS. 

[1-24 

MaSXTaN 7y,SAHIBZADI AND OTHERS. 

[III-35 

^(33) Appeal.] No^'appeal lies under s. 10 

oi the Letters Patent from an order in revision 
made by a Judge of the High Court under s. 622 
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of the Code of Civil Procedure. N.and Kishore 
AND ANOrilER V. KheRI SiNGH AND OTHERS. 

[XII-31 

(2) s. Q2B --Applicadility of sect/07i to re7tt 
S. 623 and the following sections of the 
Code of Civil Procedure which deal with reviews 
of judgments have no application to suits and 
proceedings under the N.-W. P. Rent Act. 1S81. 
VVazir Singh v. Thakur Kishori Rawanji.* 
Mahakaj through Skis Gopal and an- 
other. 

[XVII-139 

(2)-~ Fo 77 nof applicaiio 7 i.] Applications 

for review of judgment are matters to a great 
extent within the discretion of the Conn to which 
the application is made, but such discretion, in 
case oi the application being granted, is siibjh'ct 
to appeal. In dealing with applications ' for 
review Courts should not be too technical, but 
should look to the substance of the application 
rather than the form in wliicli the application is 
made. ReasiU I losseinv. Hadjee Abdoollah (Z. 

R. lL A. 221) .ind Ramu Rai v. Ddval SiTigh 
(/./.. R., 16 AIL, 300) referred to. Chikanji and 
others V Moti Ram and others, 

[XVIII-33 

(S; ** Discovery of 7 iew niatter'—A e^o 

7'ulmg.\ Held that a r<‘vie\v of judgment, on 
the sole grofind that a subsequent”* Full Bench 
ruling of the High (h)nrt contained an exposition 
of the law contrary to that which prevailed at 
the time when the decision sought to be review- 
ed was passed, was not authorized by the law 
as it was not a new discovery confeirTplated by 

S. 623, cl. {c) of the Code of Civil Procedure. 
A Had Monee Dossia v. Joi Simkar Roy W. 
/Z, 408) distinguished. Sheopal v. Madho Das 

AND OTHERS. 

[iy-89 

( 4 ) -1 Held 

that facts coming into existence subsequently 
to the pronouncing of judgment by a Court of 
first appeal could not form grounds for a review 
of tlie judgment of the ConrI of second appeal, 
Bandhan Singh and others v. Chet Narain 
Singh and others 

[XV-l3i 

( 5/1 ** A7iy other S7ifficicut 7'easo7P ' — 

Judg 77 ie 7 it inconsistent with another judgnicnK\ 
Two suits were instituted in the Court ot the 
Munsif. The first was decided in March, 1882, 
the other came up for hearing in May. la this 
latter suit the Munsif took a view oi' the facts 
contrary to that he had taken in the first and 
decided it accordingly, apparently not remern- 
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bering liis first decision. His o^vn view appears 
to be that the two decisions are opposed to 
each other. An application for review was 
made on the ground that the two decisions are 
inconsistent. The Munsif admitted the review 
and altered his decision of May, 1882. Held 
that the decision of May, 18S2, was as likely to 
be correct as the other and that this was no 
ground for review. The appeal is consequently 
allowed and all the proceedings subsequent 
to 31st May, 1882, set aside. Muhammad Shah 
Khan v. Muhammad Yar Khan* 

[¥-123 

Egustem geuens-^Act VI 

of 18S2, s, 169 — Notice.] Ill s. 623 of the 
Code of Civil Procedure the words “ any other 
sufficient reason ” do not necessarily imply that 
such reason is to be of a like nature with the 
other two reasons for review previously stated in 
that section; but a Court is competent, if it con- 
siders any other reason than the first two suffi- 
cient, to leview its previous order, if it deems it 
necessary in the ends of justice to do so. In s. 
169 of Act No. VI of 1882 the phrase manner 
ill which notices of appeal are ordinarily given 
under the Code of Civil Procedure” implies that 
the appeal must first be filed and then notice serv- 
ed through the Court in the customary manner. 
It is competent to a Court on cause shown to ex- 
tend the lime limited for serving notice of appeal 
under s. 169 of Act No. VI of 1882 even after 
such period has expired, and after notice has in 
fact been served beyond time. Lallah Barroo- 
mal V. The Official Liquidator^ Sarawak and 
Hindustan Banking and Trading Co., Ld. {/. 
L, R., 4 Calc, 704) referred to. V\qiere an appel- 
lant uuder s. 169 of Act No. VI of 18S2 filed his 
appeal fifteen days after the passing of the order 
appealed against, and the Court did not issue 
notice to the respondent until after the tiventy- 
one days limited by s. 169 had expired, it was 
keldth&t no unreasonable delay could be charged 
to the appellant, and that the Court was justified 
in its discretion in extending the time allowable 
for serviceof notice of appeal. The Himalaya 
Bank, Ld„ in Liquidation v, Dora E. Jervis. 

[XIV-148 

(7) pailure to appear at hear- 

ing for good causei] An appeal which was re- 
ferred to the Full Bench for disposal was heard 
and determined by the Full Bench and judg- 
ment given in favour of the appellant in the ab- 
sence of the respond-^nt. Subsequently the res- 
pondent applied for a review of judgment and 
proved that his absence at the hearing before 
the Full Bench was due to a mistake which had 
been made in not serving him with notice of the 
reference. by the Full Bench that, under 

the circumstanceSj the applicant’s absence at the 
hearing came within the words ** any other 
sufficient reason ” in s. 623 of the C^vil Proce- 
dure Code, and the review should be granted 
and the appeal re-heard. Upon the hearing of 
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an application for revieiv of judgment, upon 
which an order has been passed directing the 
opposite party to show cause why the applica- 
tion should not be granted, counsel for the op- 
posite party should begin. Ghansham Singh 
V. Lal Singh. 

[¥I-296 

(S) Judgment is unsound -f Act X 

<9/1877.)] Held that it is not a “ sufficient 
reason, ” within the meaning of s. 623, Civil 
Procedure Code, for admitting an application 
for review of a Judgment, that the soundness 
of the judgment is questionable. Kishna Ram 
2/. Rai Rukmin Sewak and others, 

[11-102 

(9.^ Want of jurisdi€tio7t*-Limi- 

tation—Stay of execution pe?iding review i] S. 
623 gives a more extensive right of review than 
existed in England, where a review could only 
be obtained by showing that there was apparent 
on the record error in law, or that new and re- 
levant matter had been discovejrqd after the 
judgment which could not possibly have been 
used when the judgment was given, or that 
judgment was obtained by fraud. The words 

or for any other sufficient reason” mean that 
the reason must be one sufficient to the Court or 
Judge to whom the application for review is 
made, and they cannot be held to be limited to 
the discovery of new and important matter or 
evidence, or the occurring of a mistake or error 
apparent on the record. Whether or not there 
ism such cases “any other sufficient reason” 
may depend on a question of law or a question 
of fact, or a mixed question of law and fact, 
Reasut Hosehi v. Hadjet Aldooltah) {L. R., 

I. A., 221) referred to. cases where a stay of 
execution or an injunction is granted on an ex- 
parte application, liberty to apply to the Judge 
to vary or set aside his order must be implied, 
if not expressed. Fritz y, Hobson (A. R,, 14 Ck. 
Dtv., 542) referred to. On the 29th July, 1886, an 
application was made by a party against whom 
the High Court, on second appeal, had passed 
a decree, dated the i8th March, 18S6, for review 
of judgment. On the 2Sth August, the appli- 
cant made a further application that execution 
of the decree might be stayed pending the deter- 
mination of the application for review, and an 
order was passed ex-parte granting this appli- 
cation. Subsequently, the opposite party applied 
under s. 623 of the Civil Procedure Code for a 
review of the ex-part e order on the grounds, (i) 
that the Court had no jurisdiction to make it, and 
(ii) that the application of the 29th July was 
beyond time, and therefore there could foe no 
review of judgment, and no order for stay of exe- 
cution pending such review. Held that the 
Court had power, under s. 623 of the Code, to 
review the ex-parte order of the 28th August, 
and that such orderi had been made without 
jurisdiction, and ought to be reviewed. Held 
that the decree of the i8th March, being final 
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and unappealable, and no application for review 
of judgment having been ^granted within the 
meaning of s. 630 of the Code, the application 
for stay of execution did not; fall within s. 545 or 
3, 546, nor did s. 647 apply to it nor any other 
provision of the Code. Held that, having re- 
gard to the circumstances that the order of the 
2Sch August was made without jurisdiction, and 
upon an ex-parte application of which tlie 
opposite party had no notice, and interfered 
perhaps indefinitely witli his rigid to obtain the 
money in Court under the final and unaiijieal- 
able decree in his favor, as 10 which no applica- 
tion for review had been granted, and tliat the 
application for review of jvidgmciu was made 
after the statutory period o'f ninety days had ex- 
pired, and contained noexjfiauauon of the delay, 
sufficient reason for reviewing the order of the 
2Sth August had been shown, Amiu IlASJtN 
Khan v, Ahmad Ali, 

[VI -293 

Application for exccullon 

is timc-han cd l\ A decree-holder applied to the 
Subordinate judge for execution, 'j'lie a(jpiica- 
tion was^ granted and the decree sent 

to the Collector for execution. Subsecpieiitiv, 
and without ap])Iyiiig for a review of the order 
granting execiuion, the judgment-debtor filed 
an objection in the Court ol the Subordinate 
Judge thiu the decree was time-bana^d. 'I'lie 
Subordinate judge ^ considered the objection, 
but disallowed it. Tlie judgmeiit-debtcir then 
appealed to the District' judge, who found that 
the decree was time-barred. The dccre<‘*holder 
then appealed to iligh Court. Held, dial 
though the procedure in the first instance wa.s 
irregular, inasmuch as the Subordinate judge 
should not have eutertUMicd the judgmeiiUdebt- 
or’s application at ail, yet tiie finding of the 
lower appellate Court was correct and could 
not be disturbed. Thakqr Da.s and another 
V, Gobind Singh. 

[XL 147 

_ (11.) yj 

iS the duty ol a Court to which an application 
to execute a decree is presented to satisfy itself, 
whether or no such application i.s bmTcd by 
limitation, if the Court on such an a])p]ication 
omits to decide the question of limitation, or 
decides it against tlie judgment-debtor and in 
his opinion wrongly, the judgmeut-debtor may 
Cither appeal or can apply iiiuler s, 623 of the 
Code of Civil Frocedure for review of the Court’s 
order, and this wjiether notice of the applica- 
tion for execution had been issued to him or 
not. A Court iu executing a decree should look 
to the substance rather than t(j the form of 
application presented to it. Where an apjjli- 
CHtion was made by a judgment-debtor olqec- 
tioa to execution of a decree vn the ground that it 
^vas barred by limitation, previous objections to 
execution having been disallowed. It was 
that the relief prayed for being one which could 
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only be granted by way of review the applic.ition 
should be treated as one for that purjiose, 
Ramu Kai and oniERS v , Dayal Singh. 

[XIV-i 3 I 

(I.) s. 624 Review to another Judge-- 

Gro2md~{Acl X of iS 77 -) I Held that an appli- 
cation for the review ui a judgment delivered by 
a Subordinate Judge who had retired after 
delivering it, to his successor in ofiice, made 
upon a ground not falling wilhin the excep- 
tion mentioned in s. 624, Civil Procedure 
Code, should be rejected. Jhiucham v. J/iin- 
guri. (iP. A' 1882, 26) followed. PEririONOF 
Dhagmani KuAR^•^ Ram Narain and others, 

1 . 11-96 

(^.) {Act X 

litdd that au application ior review to a Judge, 
other than tlie one whose decree is sought to be 
reviewed, on the ground that he liad omitted 
to try an issue csseniiai to ihe right dccisicu lU' 
the suit, upon the merits, could not be enter- 
tained under s. 623, Civil ^ Procedure Code. 
U might have come within the meaning of 
“other sufficient cause” if the application lu^d 
been to the same Jiulge. Htdd also that if 
was not a **c!erie.'il error*' within the moaning 
of s. 623 of the Civil Procedure Code. Didhi 
CHAND ZCLFICAR xVLI AND ANOiHER. 

[III -173 

(3 ) Application to the snrvi'vorof a 

liench of two / ndges . ) Ayhere, alter >lhe death 
of uue member of iicucii of two judges, au appli- 
cation was made to the survivor to review their 
joint judgment oil the plea that the ajipeal in 
whicii the judgmenl souglu lo be reviewed was 
passed had been at the time of presentation 
insullicieiitiy stamped, and when the deiicieucy 
was supplied was beyond lime, tlie Conn under 
the circumstances declined to interfere, on the 
grounds, that the objection ofiimita- 
tiou was not taken at the hearing of the appeal 
and there was aolhing to slnnv that the Court 
would not at that time have granted au extcii- 
siou under s, 5 of the Limit aliuii Act. Gan pat 
RaI iDU AND OniERS. 

LXI-G 5 

(i.) Made'' -(/Id X of i<S77).] The 

term "made” in G, 624 of the Civil Pn^cedure 
Code does not mcaiv." presented ” but means 
and includes the hearing aiid determination of 
the application for review of judgment. Held, 
therefore, where an application fur a review of 
judgment on tlie ground, not of the discovery 
of new and important matter or evidence as 
mentioned in s. 623 of the Civil rrocedure Code, 
or of a clerical error apparein on the. face of 
the decree, but on other grounds, was prc.sented 
to the District Judge who delivered tlu;. judg- 
ment, and sucli Judge was transierred before 
he could cutertain such application, that his 
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successor was not competent to entertain it. 
Pancham v» Jhinguri and others. 

[11-26 

e. ^ 2 B~~-Form of application — Decree.] It is 
not necessary that an application for review of 
judgment should be accompanied by a copy of 
the decree, order or judgment sought to be 
reviewed. Wajid Ali Shah v, Nawal Kishore^ 

[XV-61 

s. BZB Succeeding fudge --Competency-^ 
Noiicei] It is competent to a succeeding Judge 
to hear and determine any application to review 
a judgment of his predecessor, provided that, 
such application having been presented to the 
Judge who passed the judgment, such judge 
has ordered notice to issue to the opposite party. 
Allahdiya and another V. Muhammad Ali 
Khan and others. 

[XII-103 

(I.) s. Appeal.] No second appeal 

lies to the High Court under s. 584 of the Civil 
Procedure Code from an order dismissing an 
appeal under s. 629 from an order granting an 
application for review of judgment, Gopal Das 
V. Alaf Khan and anopher. 

[IX-151 

(2.) Ground.] No appeal will 

lie from an order granting a review of judgment 
except under the conditions specified in s. 629 
of the Cod.e of Civii Procedure. Bombay a 7 td 
Persia Steam bJavigation Company^ Ld,^ v. The 
S. S. *‘Zuarr (/. L. i?., ii Bom.^ 171) followed. 
Daryai Bibi and another V. Badri Prasad 

AND ANOTHER, 

[XV-15i 

^3) -^Revisloni] Where a Judge de- 

clines to deal with an appeal presented under 
s. 629 of the Civil Procedure Code from an order 
granting an application for review of judgment 
under s. 623, on the ground that the lower Court’s 
order was passed under s. 103 and that no 
appeal would lie from such order, he refuses to 
exercise his jurisdiction, and such refusal may 
be dealt with hy the High Court in revision 
under s. 622 notwithstanding that an appeal lies 
from the final decree. Kalap Nath Man 
Tiwari Bikdhyachal Man Tiwari and 
others. 

" [lX-179 

s. BBB-J?edgme 7 ^ty-Rules framed by High 
Court.] The intention of the Legislature as 
expressed in s. 633 of the Civii Procedure Code 
was that the High Court might frame rules as 
to how its judgments should be given, whether 
orally or in writing or according to any mode 
whiclvmight appear to it best in tiie interests 
of justice. The section does not merely give 
the High Court power to direct that judgments 
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shall be recorded in a particular book, or with 
a particular seal. Rule 9 of the rules made 
under s. 633, in March, 1885, is therefore not 
ultra vires of the Court, and it modifies the 
provisions of s. 574 in their application to 
judgments of the High Court. With reference 
to the terms of Rule 9, it is not necessary, in a 
case where the High Court substantially adopts 
the whole judgment of the Court below, to 
go through the formality of re-stating the points 
at issue, the decisioii^ upon each point, and the 
reasons for the decision. 

Per Edge, C. J., Apart from rule 9, it never 
was intended that s. 574 of the Code should 
apply to cases where the High Court, having 
heard the judgment of the Court below and argu- 
ments thereon, comes to the conclusion that 
both the judgment and the reasons which it 
gives are completely^ satisfactory and such as 
the High Court itself would have given. Assum- 
ing the provisions of s. 574 to be applicable, a 
judgment of the High Court stating merely that 
the appeal must be dismissed with costs and 
the judgment of the first Court affirmed and 
that it was unnecessary to say more than that 
the Court agreed with the Judge’s reasons, 
is a substantial compliance with those provi- 
sions. The judgment of the High Court in a 
a first appeal was as follows “ This appeal 
must, in my opinion, be dismissed with costs, 
and the judgment of the first Court affirmed; 
and I do not think it necessary to say more than 
that we agree with the Judge’s reasons,” The 
appellant applied for leave to appeal to Her 
Majesty in Council on the ground that the re- 
quirements of s. 574 of the Civil Procedure 
Code, had not been complied with. Held by 
the Full Bench that objection involved no sub- 
stantial question of lafv, and that the applica- 
tion for leave to appeal must therefore be 
rejected. Sundar Bibi v. Bisheshar Nath 
AND others. 

[vi-ao2 

(1) s. Appeal.] 

See s. 244, No. (66), 

(2) Revision— {Acl X of 1877.}] R sued 

5 ill the Munsif’s Court for the price of certain 
goods. The Munsif dismissed the suit and 
after his decision was affirmed in appeal, called 
on the plaintiff to show cause why he should 
not be prosecuted for an ofience under s. 209, 
Procedure Code, and eventually made over the 
case to the Magistrate for inquiry. This is an 
application under s, 622, Civil Procedure Code, 
to revise the same. Held that the order could 
not be treated to have been passed by the 
Munsif under _s. 643 as the case was not pend- 
ing before him. It therefore could not be 
revised under s. 622^ The order must be taken 
to have been passed under s. 471, Civil Proce- 
dure Code, and as the inquiry provided under 
that section need not be Judicial the Court 
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could not revise it under s, 297, Civil Procedure ! 
Code. Petition of Ram Gopal v, Siifo ! 
Khatiic, i 

[11-92 i 

(3). {Act X of 1S77).] The 

discretionary power 01 a Civil Court, to grant 
or withhold sanction to a criminal prosecution, 
is not subject to revision by the Jiigli Court 
under s. 622 of Act X of 1S77. Petition 

OF Madho Prasad. 

[1-15 

S. 646 Before a district 

Court can make a reference under s. 646 15 of 
the Civil Procedure Code, it must be of opinion 
that the Subordiiiiite Court lias erroneously iield 
upon the point of jurisdiction in regard to the 
particular suit belore it and that therefore the 
matter is one in which the interference of the 
High Court should be sought. Tlie wivrd 
^'shaii” in s. 646 B, clause (i), is not miuidatory 
but directory. Madan Gopal v, Biiagwan Das. 

lIX-75 

(1) . s. 647 .— 67^1" of cxecuilon pending re- 
view,} 

See s. 623, No. (9). 

(2) . AJfdicahiliiy of 98 and cy) to 

an application under s. 5.19. | A pel it ion” was 
made under s. 549 of liuCCivil Pn^ediiie (.'ode, 
praying that an appcliai;! nu'ght be required to 
give security for the costs ot'ihc api)eal. The 
ground upon which the pctilioii was based wa.s 
that the appellant was nc»t pecuniarily in a 
position to pay the costs of ilie appeal if it 
should be dismissed. x\n order was pa.ssed 
directing the appellant to slnnv cause wii^j^ the 
prayer of the petitioner should not be granted. 
When the petition came on for heariiig, no one 
appeared to support ic or to show cause against 
it, and it was accordingly rejected. An appdica- 
lion v/as subscqueatl\? made on behalf of the 
petitioner praying that the case might be res- 
tored to the register, on the ground that the 
counsel for the petitiosier was absent on the occa- 
sion of the hearing for fifteen minuics only, and 
that, as no one on belialf of the appeUant had a{)“ 
peared to show cause the pebtion should have 
been ^granted, and tlic absence of the peti- 
tioner's counsel was immaterial. Held tliat the 
matter was dealt with by s. 9S of the Civil Pro- 
cedure Code, and that s. 647 of the Code, pre- 
scribing that the procedure laid down for suits 
should be followed as far as it could be made 
applicable in proceedings other than suits, made 
s. 99 the rule by which the Court was to be 
guided. Held also that although no general 
rule could be laid down that ilie absence of the 
counsel when a case has been called on, 
should be treated as by itself a sufficient rea- 
son for restoring to the register either a regular 


CIVIL PHOCEDUItE CODE, s. 647 - 
( conlmued J. 

suit or an appeal or a miscellaneous application, 
but each case of the kind must be dealt with 
according to its own particular circumstances. 
Ill the present case, taking the circumstances 
into consideration and absence of counsel for 
; fifteen minutes was not enough to preclude the 
1 Court from restoring the petition to the register. 

I S. 549 of the Civil Procedure Code was never 
j intended by the l.egislalnrc to derogate from 
1 the right of appeal given by the law to every 
; person who is defeated in a suit in tlie Court 
! oi first instance and an application should in 4 
I be granted under the section of wliich the only 
ground is a statement that the ajqK'llajit is 
not pcciuiiarily in a position to pay the cosls of 
the appeal, if it should be dismissed. JManeck- 
ji fJnijl A/anc/ierii v. Goolbkai {/. L. /V., 3 
240 J'uilowed. Ross v. J aquas, Af 
j H*. 13, iSesi/tnyangarv, yaiuutaaadin R, 
R., ^ Mad , 66,) 'and Jo^indfo Deb Roy/cut v. 
Funindro Deb Roykut (iS W. R., 102) fefened 
to. Lakh MI Chand r/. Gutto Daek. 

[V -127 

(3) Appiicahitify of s, 25 to proceed- 

ings under Act V! of 1882. j There is nothing 
in Act VI of 1882 or the High Court’s Act 624. 
and 25, Vic. C., 104) or the Letters Patent which 
prevents tlie Higli Court from calling tor the 
record oi the procectlings in the winding up ol 
a Company under the Company's Act and trans- 
ferring these proceedings to its own file. Suck 
a p(>W(‘r is given to the High Court lny s. 647 
read with s. 25, C. P. C. Ln the waiter of the 
West iioi*ETO\VNTEA Company LiMvrED. 

LVII -7 

^4^ Applicability of ss.'yt's 374 to 

execution p)rocecd/7!gs.] S. 647 of the Civil 
Procedure Code makes ss. 373 and 374 appli- 
cable to proceedings in execution of ilecree. 
Kifayal Ail v. Rain Sfng/i {I.L.R,^ 7 Ail. 359) and 
PRfada v. Pi) jade, f.LJi., 6 Rom., 68 1) followed. 
Tara C/umd Meg raj v. Kashi Nath Trimbak^ 
(A L. R., TO Bom., 62) and Ra7u Ana?tdan Chetti 
V, Periaiantbi Shetyai (/ L.R., 6 AIad„ 250) dis- 
sented from. A first application for execulion 
of a decree was witlidrawn by the decree-holder 
on account of formal defects, the Court returning 
the application, but without giving permi.ssion 
to the decree-hokUT to withdraw with leave hi 
take fresh proceedings. Held that, with ndhr- 
ence to tlie second paragraph of s. 373, n-ad 
with s. 647 of the Code, liie dccrce-iio'idcr was 
precluded from again applying for execution ; 
but that, even assuming that permission to ap’pl^!- 
again could be inferred from the action of the 
Court ill returning the application, s. 374 was 
applicable so as to make a subsequent a})pli- 
catioii presented five years alter *lhe decree 
barred by limitaiion, with reference to an 179 
of the Limkation Act. Sarju Prasad and an- 
other V. Si TA Ram. 


LVIII-l 
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(5^ AppUcabilily of Chapters VII and 

XIII io execiiti 07 t proceedings.] The issuing 
of a notice under s. 248 of the Code of Chhi 
Procedure, gives a fresh starting point for limi- 
tation under art. 179, cl. 5 of sch. ii, of the Indian 
Limitation Act, whether such notice was issued 
on a valid or on an invalid application for 
execution. Chapters VII and XI 11 of the Code 
of Civil Procedure cannot in view of s. 4 of Act 
No. VI of 1S92, be applied to proceedings in 
execution of decrees.. But a Court has power 
inherent if not conferred by statute, to'dis-^ 
miss an application for execution when the 
applicant fails through his own laches to put 
the Court in a position to proceed with his 
application. Similarly, a Court has inherent 
power if such power is not conferred upon it by 
statute,, to proceed forthwith to decide an 
application for execution of a decree on the 
materials before it when time has been granted 
to a party to perform any act necessary for the 
further progress of the application and that act 
has not been done. When an order is made 
striking an execution case off the file of pending 
cases or dismissing it on grounds other than a 
distinct finding that the decree is incapable of 
execution, that the decree-holder’s right to get 
the decree executed is barred by limitation or by 
any other rule of law, or on some similar ground 
on which the application has clearly been dis- 
missed on the merits, whether the word 
“ dismissed ’’ or the words struck off the file 
or any other similar words have been used in 
the order, the decree-holder is not barred by the 
force of any such order from presenting and 
prosecutin^^ a fresh application for execution 
of his decree. Dhonical Singh v. Phakkar 
Singh and others. 

[XIII-S6 

CONSTEUOTION. 

(1) Bond. 

C2) Decree. 

(3) Sale certificate. 

(4) Sale-deed. 

(5) Otlier documents and terms. 

a) Bond. 

Rieie of construing different 

oonds.] The danger of deciding one case 
relating to a bond by the construction placed in 
another suit on another and different bond 
pointed out. Bhagwant ^Singh v, Daryao 
Singh and others.* 

[IX-165 

^2) * Hypothecation Chargei\--K bond 

specified certam property as belonging to the 
obligors and contained the following provision : 
— “Our ri gilts and property in the aforesaid 
taluka Rajapure shall remain pledged and 
hypotliecated for this debt.” lleH that the 
terms of the bond were sufficiently clear and 
- explicit to constitute a legal hypothecation of the 
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shares and interest of which it recited in the 
opening that the obligors were owners. Bishen 
Dayal and others V . Udit Narain. 

[vi-2ia 

(3) Stlpulatlo 7 t as to mteresti] This 

suit was based upon a mortgage bond, executed 
by the appellant in the favor of jhe respondent, 
containing these conditions amoiigst others (iv) 
that, if at any time during the period of the 
mortgagee’s possession, the amount of interest 
at the stipulated rate (tea annas per cent per 
mensem) or any part thereof was not discharged 
from the usufruct of the mortgaged property or 
if the produce of the mortgaged property did 
not suffice to defray the Government revenue 
and the village expenses, and the mortgagees 
were compelled to pay the same or any part 
thereof out of their own pockets, then in that 
case the amount of unpaid interest should, at 
the end of every six months, that is to say, at 
the end of each harvest, as also the amount paid 
by the mortgagees on account of losses, from 
the date of payment, be added to the principal 
mortgage money, and compound interest he 
charged thereon, at the rate of two per cent 
per meiison until the whole mortgage money 
was paid : and (vi) that mutation of names 
should be efiected by the mortgagor, and if he 
failed to effect mutation of names or interfered 
in any other way with the mortgagees in obtain- 
ing possession or if the mortgagor ejected the 
mortgagees after they had obtained possession, 
the mortgagees should be competent to realize 
the whole amount mentioned in the deed, with 
interest at one per cent per mensem from the 
date of the execution of the deed. The appellant 
did not give the respondent possession. The 
respondents accordingly sued him, claiming the 
principal sum, with interest at ten annas per 
cent^ and also claiming ctimpound interest at two 
per cefit. Held that inasmuch as the respon- 
dents had not obtained possession and muta- 
tion of names had not been effected, the fourth 
condition in the mortgage-deed was not appli- 
cable and the interest ought to be calculated 
according to the sixth condition. N ait Ram 
To FA Ram and others. 

[1-108 

(4). Higher rate in case of default — 

IVaioer.] The only question in this suit is as 
to the rate of interest payable under the mort- 
gage-deed which contained the following stipu- 
lation as to interests : “ That the interest of 
the mortgage money is settled to be paid at 
izzs,per cent per ? 7 iensem, that the mortgagees 
shall not take the principal sum for two years. 
The mortgage is for a term of eight years. That 
the interest will be paid every year, that 
in case of default in the payment of interest 
the mortgagee shall have power to realize im- 
mediately after the default is made interest at 
Re per cent and if they like they can obtain 
possession of the property. This suit was 
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brought after the eight years had expired. JIM 
that the mortgagees were entitled to 12 as. per 
cent per an?tum interest as they did not choose 
to enforce the other remedy provided for. Dip 
Singh and others v, Jaswant Singh and 
OTHERS. 

[III-143 

^5), Xhis 

was a suit on a bond, dated 5th April, 1871. The 
terms of which in substance were, that the 
principal money was to be paid after 12 years, 
but that interest at 9 per mensem \v2ls 

to be paid by yearl}’- instalments ; and in case 
of default oi payment of the instalment ojf in- 
terest, then, after 07 ie yeai\ the entire mortgage 
money was to carry interest at 18 per ceftt per 
aimirm. IdaintilT claimed interest at iS per cent 
from 1S77 to 18S3 on the ground that default 
having taken place in that year he was entitled 
to it. i t is admitted that defaults had taken place 
several times before and yet the plaintiff conti- 
nued to receive interest at 12 per ceiit without 
enforcing the penalty. Held that the repeated 
action of the plaintilf in accepting the lower 
rate of interest notwithstanding repeated de- 
faults amounted to waiver which precluded the 
plaintiff from falling back upon the penal terms 
of the bond. Radha Mohan Cheda Lal and 

ANOTHER. 

ElV-293 

0 ).— ; .*] By 

a deed of iisulnictiiary mortgage, dated in 1S75, 
a sum of Rs. 30,000, with interest at Re. i per 
ce7tt per ?piense?n, was advanced on the security 

01 certain property, for a period of ten years. 
The deed contained various provisions for 
securing the payment of interest to the mort- 
gagee, and, among these, a provision that he 
should have possess^)!! of the property and 
take the pnilits on account of interest, the pro- 
fits being fixed at a certain amount yearly, 
leaving an agreed balance of interest to be 
paid yearly in cash. There was also a provision 
that in the event of possession not being given, 
the moiTgagee might treat the principal money 
as immediately due, and recover it at once with 
interest at the rate of Re. 1-6 per cent per 
vie 7 ise 77 i. The mortgagee did not take posses- 
sion of the mortgaged property and took no 
steps to obtain sucli possession, or to recover 
the money for nine years, during which no 
interest was paid. In November, 18S4, the 
mortgagee brought a suit against the mortgagor 
to recover the mortgage money, claiming in- 
terest from the date of the mortgage-deed to 
the date of the suit at Re. 1*6 per ce7tt per 
7ne7tse77t, Held, that the fair inference of tact 
from the circumstances above described was 
that the mortgagee waived the provisions for 
securing and recovering the interest, and that 
tlie transaction must be looked as simply one 
of a loan for the specified j 3 eriod at the agreed 
rate, i, e. Re. i per cent per 7}te7tse7n. Gang a 
Sahai Lociian Singh and another. 

[VI-50 


CONTSTaUOTIOIQ’ ~lco?itmned.) 

( 7 .) .] B had 

a bond against Ah, dated 23rd June, 1874, and 
its terms were. —“The money should be paid 
within 6 months at i per ce 7 it per 77 ie 7 ise 7 n and in 
case of default at 2 per ce 7 tt pe 7 77 te 7 ise 7 ?t from 
the date of the bond." A brought this suit to 
compel .^totakcRs. 1,000 principal and Rs. iji25 
interest at owe: per ce 7 U\i\ fulfilment of the bond. 
A' objected that the interest stipulated was 2 
per ce 7 it. Held thwt B not having brought his 
suit within a proper time he must be deemed to 
hav’e waived his right to recover interest at the 
increased rate. Sheo Bakhsh Singh and 
OTHERS V, GULAB ChAND. 

[VI -135 

Per co 7 tt 7 ‘a 

Chammi Lal and another v, Ganesh Kuar. 

^[ 111-35 

(S) Post die 7 ril\ A contract to 

pay interest post die7n on a mortgage ought not 
to be implied when the parties to the written 
contract have not expressed therein any such 
intention. This is particularly the case where 
the written contract does in clear terms provide 
for the payment of interest and compound in- 
terest during the term of the mortgage. Aa/’am 
Lal V. Ckaj 77 tal Das (decided on ^ih 
18S9) followed. Chhab Nath v. Kanipta P 7 'asad 
(/. A. Ak, T A ILt 333) ; Bakiev Pa 7 iday v. Gokal 
Rai (/. A. Ak, i zi'//., 603) referred to. Bhag- 
WANT Singh v. Dario Singh and others. 

[IX -165 

Mansab Ali V, Gulab Chand and another, 

- [VII -292 

Where in a 

mortgage-deed it was provided that the interest 
on the money lent was to be paid sata 7 id’ and 
there was akso a subsequent stipulation to the 
effect that “the contract is for one year only”. 
Held that the former stipulation could not be 
construed as having the effect of extending 
the period limited by the latter, Abdulla 
Chaudhri and others V, Sahai Pande. 

[XII -237 

l[io.) — ,] Xhe use of the 

term ^^S 7 idP in a mortgage-deed held not to 
employ a covenant^ to pay poskdie 7 n interest 
there being a specific agreement to repay the 
mortgage-debt principal and interest in seven 
years. Rikhi Ram and another v. Sheo 

PRASHAN KAM AND ANOTHER, 

[XVI- 7 S 

(IX) Xlie terms of the bond 

sued upon were as follows;— “We, iV and A\ 
do hereby declare that we have borrowed Rs, 
250 from obligee, with interest at the race of Rs. 
2 per cent, to be paid up in two months, for 

purchasing a garden And in satisfaction of 

the said Uebt we mortgage the said,, garden, 
and promise and write that after paying the 
principal with interest at the stii)ulated period 
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we would redeem the said property. In case of 
default, the creditor is at liberty to realize the 
whole amount of principal with interest from us 
and our mortgaged property, ^ and we will have 
no objection, that interest post diem 

must be paid as interest and not as damages. 
Jagaenath Das v. Ram Dihal and another. 

[V-124 

^ 1 2) — A chiowUdgment, ] The 

defendants executed a mortgage-bond in favour 
of the plaintiffs on the 7th February, 1S80. The 
bond provided that the principal together with 
interest at the rate of R. 1-6 per cent per me^isem 
should be paid at the expiration of a year from 
the date of execution. There was no provision 
in the bond for the payment of post diem in- 
terest. The money was not paid on the due 
date. The plaintiffs on the 19th June, 1888, 
sued to recover the principal amount due under 
the bond together with interest at the rate men- 
tioned therein up to the date of suit. They 
produced certain letters admittedly written on 
behalf and by the authority of the defendant, 
which they alleged, amounted to acknowledg- 
ments of the defendant’s liability to pay post 
diem interest. It did not, however, clearly 
appear that these letters referred to or consti- 
tuted any agreement to pay interest 
and the plaintiffs took no steps to procure the 
production, or give secondary evidence of the 
contents of their own letters to which those 
produced were replies. Held that though the 
letters produced by the plaintiffs must be taken 
to be binding on the defendant, they in them- 
selves, constituted no acknowledgment of the 
plaintiff’s lic^biiity to post diem interest, and 
if such interest was claimed by way of damages 
the claim was barred by limitation. Mathura 
Das and another Bhawani Ghulam Pal. 

[XI-128 

(2) Decree. 

(33^ Heasonahle construction to be 

adopted.] In construing a decree the terms of 
which are ambiguous such construction must if 
possible be adopted as^ will make the decree, a 
decree in accordance with law, and not a decree 
such as the Court making it had no power to 
pass. Amolak Ram and another v, Lachmi 
Narajn and others, 

[XVII-9 

(14 j Decree against hypothecated pro^ 

perty, --Decree against person.] A decree of the 
High Court directed that the" plaintiffs should 
recover Rs. 14,029, wi4h intenest. by sale of the 
hypothecated property,” mentioning the same by 
name. Held that on a proper construction of 
the decree no other property of the judgment- 
debtor could be put up for sale in execution of 
the decree except the property mentioned, 
though its sale did not fetch the whole of the 
decretal money, because the decree was not 
against the persons of the judgment-debtor. 
HaR NiSRAIN AND OTHERS, V. RaM DaT. 

[1-81 


( 15 .) .] The 

appellant purchased (under a riglit of pre-emp- 
tion) one-third of an estate which was hypothe- 
cated to the respondent. The respondent sued 
the mortgagor and the appellant, to enforce that 
hypothecation and obtained a decree in these 
terms: - “The claim is decreed against the above 
named defendant (appellant) and the property 
acquired by preemption”-— that having 
regard to the terms of the decree, and to the 
equities of the case, the appellant was respon- 
sible only in respect and to the extent of that 
portion of the hypothecated property which had 
come to and was in his possession by purchase ; 
and that it could not be executed against 
the person and other estate of the appellant 
Allahdin Khan v. Masri Bibi, 

[1-85 

( 16 .) .] The 

decree sought to be executed directed that its 
amount should be recovered by the sale of the 
mortgaged property with the exception of the 
rights and interests therein of the defendant HA; 
that, in the event of the proceeds of such sale not 
being sufficient to satisfy the amount of such 
decree, such decree should be enforced against 
the person and other property of the mortgagors 
excepting j and that “the person and pro- 
perty ofHA and only the person of M B should 
be exempted from liability to the decree.” M B 
was not one of the mortgagors but a purchaser 
of the mortgaged property. The mortgaged pro- 
perty having been sold and found insufficient, 
the decree-holder applied to sell other property 
belonging lo MB. MB contended that his pro- 
perty was exempted. Held that his person 
only and not his property was exempted. Karim- 
UNNISSA V, MUZAFFAR BeG. 

[1-160 

( 17 .) The 

terms of a certain decree were as follows: — “That 
the plaintiff recover Rs. 704-5-3 the amount 
claimed and Rs. 10-11-9 on account of interest 
for the period of the pendency of the suit, in all 
Rs. 7i5'i by sale of the property hypothecated 
in the bond.” Held that the execution of the 
decree was by its terms limited to the hypothe- 
cated property. Sheonarain and others v. 
IsHRi Prasad Narain Singh. 

[III-148 

(Ig.) .] MR 

and^i^ executed a bond in favor of L N i\\ 
which they hypothecated two villages P B and 
P G. The plaintiffs to this suit, who ivere the 
representatives of L N, the mortgagee, brought 
a suit upon the bond and obtained a decree. To 
this suit and decree N the present defendant, 
in whose favor, M R and A P had subsequent 
to the mortgage in favor of L executed a deed 
of gift, was also a party. The decree in favor 

of L N was as follows The thing 

decreed in favour of the plaintiffs against 
the defendants : — Rs. 16,418-1-3 (principal and 
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interest) by enforcement of lien against P 
and P Gf by invalidation of the deeds of gift in 

favor of N K so far as they are against the 

enforcement of the decree.” In execution of this 
decree the decree-holders attached the property 
hypothecated and also certain other property 
belonging io M R and A P and included in the 
deed of gift in favour of NR, NR preferred 
objections to the^ttachment of the non-hypothe- 
cated villages on the ground that the decree 
was passed for enforcement of lien against the 
hypothecated properties only. The objection 
was allowed, hence the present suit. Held that 
reading the decree in connection with other 
facts of the case and in particular with the plaint 
which shows that the plaintiff never claimed any 
money against all the defendants it was clear 
that it was a decree for the sale of the hypothe- 
cated property only and that tliere was no per- 
sonal liability upon any of the defendants except 
to part with the hypothecated property. Kfmb 
Chand v. Kalia?t Das (/. L. i?., i yi//., 240) re- 
ferred to. Naubat Ram v. Ram Sarup and 

ANOTHER, 

LV-S 08 

( 19 ) .] The 

obligee of a bond for the payment of money, in 
which immoveable property was hypothecated 
as collateral security, sued the obligor upon such 
bond claiming to recover the moneys due there- 
under from the obligor personally and by the 
sale of the hypothecated property. He obtained 
a decree in such suit in these terms “ That the 
claim of the plaintiff, with costs of the suit and 
future interest at eight per cent per men- 

sem be decreed,” Held by the majority of the 
Full Bench that such decree was not merely a 
money-decree, but was also one for the enforce- 
ment of a lien. JaJiki Prasad v. Baldeo Narain 
(L L, i?., 3 2i6^1iistinguished by Stuart, 
C. J. 

Per Spankie, J., and Straight, J.—That such 
decree was a mere mone3’’ decree, Mulng Pn- 
qeer Biiksh v. Lala Ma?iohur Doss IV, P. 
H, C\ Rep., 1870,/, 29) and 77ia?n?na?i Singh v. 
Ganga Ram (/. L, R., 2 All., 345) followed. 
DEBI ChaRAN V. PiRBHU DiN. 

[ 1-43 

( 20 ) .] B, 

who had a hypothecation bond against one 
sued him claiming to j'ecover the amount due 
thereon from X personally and by the sale of 
the hypothecated property. On the 7th March, 
1865, he obtained a decree which recited the na- 
ture of the suit but omitted to state that the 
plaintiff claimed enforcement of lien and then 
continued as follows, — “ Ordered that plaintiff’s 
claim be decreed with costs.” On the 7th Au- 
gust, 1869, ATgave A a bond in which he hypothe- 
cated the same property. 1111875 the property 
was sold in execution of decree and pur- 
chased by himself. In August, i88i, A brought 
this suit against X and B on his bond of 1869 
claiming to enforce his lien on the property. 


C ONST&ITCTIO u. -(continued.) 

Held that decree of 1865 was a simple money 
decree and that he had purchased the property 
sold under a simple money-decree, consequently 
the property was liable to As lien, Debichara?t 
V. Pirbku Dht Ram ( 3 AIL, 388, /. L. R,,) dis- 
sented from. Bhikchand v , Kashmire Mal. 

[11-174 

(21) — — Mairukal\ A decree under s. 88 
of the Transfer of Property Act, 1882, after decree- 
ing the sale of the mortgaged property, contained 
the following provision: — ’‘It the said sum is 
not sufficient for satisfaction of the decree, that 
the defendant do pay the balance from the mal^ 
rnka oiKtwal Singh, deceased,” Kewal Singh 
being the original defendant to the suit, the 
father of the judgment-debtor, who with him 
formed a joint Hindu family. Held that the word 

inatruka"' must be construed as meaning mere- 
ly “assets” of the father, that is, property in 
which the judgment-debtor had possessed no in- 
terest prior to his father’s death. Baldeo 
Singh v , Janki Prasad. 

[XVIII-44 

(22) . Mesne prof is l\ A plaintiff in his 

suit made two claims first for a declaratory 
decree as to his right of his possession of certain 
lands, and, secondly for possession of other lands 
with mesne profits. I'he Court decreed both 
claims, but did not in its decree specifically allude 
to the claim for mesne profits. Held that decree- 
holder was competent to execute his decree in 
respect of the mesne profits also. Mahadeo 
Prasad v , Mathura Das and another. 

,, [XVI-54 

(2^,). .] A 

decree for possession of immoveable property 
was passed by the District judge of Mirza- 
pore on the 12th of November, ifc'87, in favor 
of a plaintiff declaring “that the plaintiff 
is also entitled to mesne profits.” That de- 
cree was affirmed by an order of Her Majesty 
in Council, dated the iitii May, 1895, without 
variation in respect of the order as to mesne 
profits. Possession of the immoveabie property 
to which the decree related was obtained by 
the decree-holder on the 30th of November, 
1895. Held that the decree of the Privy Coun- 
cil was to be construed as a decree awarding 
mesne profits up to the date when possession 
was obtained and trom the date of the institu- 
tion of the suit, P'akkaruddm Mahomed Ahsan 
V. Official Trustee of Bengal {L, R, 8/. A,, 197) 
and Puran Chand^v, Roy%Radha Kishen (/. Z, 
R,, 19 Calc., 132) referred to. Bijai Bahadur 
Singh v . Bhup Indar Bahadur Singh. 

[xvii-e2 

( 24 ). Interest l\ A decree for money 

directed that its amount should be payable “ac- 
cording to the terms of the judgment-debtor’s 
written statement.” In his written statement the 
judgment-debtor had promissed to pay' interest 
on the judgment-debt if the same were not 
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discharged by a certain day. having re- 

gard to the decision of the Full Bench in Z>a 3 i 
CkaraM v. Pirbko Dm (/. Z, R., 3 AIL^ 388) 
that the judgment-debtor having failed to dis- 
charge the judgment-debt by such day, he was 
bound by the terms of the decree to pay inter- 
est on its amount Ramnandan Rai v, Lal- 

DHAR, 

[1-70 

(25). .] A 

certain decree was in the following terms. The 
plaintiff's claim for the amount together with 
costs, by enforcement of lien is according to 
the usual practice decreed. The decree- holder 
sought to recover in execution of this decree 
*Muture interest.” Held that the terms of the 
decree were wholly inadequate to carry future 
interest: Jatan Bahadur Singh, 

Lin -128 

(20.) .] A 

decree was passed, on confession of judgment, 
in the following terms “ Claim for recovery of 
Rs. 372-12-6. principal and interest under the 
bond of the 27th April, iSSr, which became 
payable on the 27th June, 1S81, and to recover 
costs and future interest ; this case having been 
heard upon the nth July, 1882, before the 
presiding officer, it is ordered and decreed that 
the decree for the amount claimed with costs 
be decreed.” Held that the expression “ amount 
claimed” must be construed as applying to the 
Rs. 375-12-6 principal and interest claimed, and 
was not applicable to a general and unascertain- 
ed sum of iTiture interest, and that the decree- 
holder was therefore not entitled to recover 
future interest from the judgment-debtor. Debi 
Ckaran v, Perbho Din 'Ra?n (/. Z, Z., 3 AIL, 
3S8) and Ramm 7 ida 7 i Rai v. Lai Dkar Ral 
(/. Z, R., 3 AIL, 775) distinguished. Shea 
Narnin Ishri Pershad Naraht Singh {PF. AC, 
1S83, 7^. 148) referred to. Beni Dayal v. Kumar 
Chaudhki, 

fIX-114 

(27.) Casls — Decree a ffir fating that of 

lower CourH] The defendant in a suit appealed 
from so much of the decree of the Court of first 
instance as related to the amount of costs pay- 
able by him to the plaintiff. The decree of the 
appellate Court directed that “ the order of the 
lower Court be upheld, and appeal be dismiss- 
ed : the appellant to pay the costs.” Held that 
the amount of costs ^awarded by the Court of 
first instance, although they were not specified 
in the appellate Court’s decree were recoverable 
in execution of that decree, inasmuch as those 
costs were the subject matter of the appeal, and 
the appellate Court, in affirming the decision of 
the first Court on that point, made them the 
substantive portion of its decree, Shokraf 
^mghx^ Brjdgman, {LL,R,^ AIL, 376) 
aisungiushca, himayat Husain v. Jai Devi. 

tin-128 


(28.) .] In this 

case A's suit against B was dismissed with 
costs by the Court of first instance but partially 
decreed by the lower appellate Court with 
proportionate costs and the High Court dis- 
missed Z s appeal with costs. Held that as the 
High Court had affirmed the decree of the lower 
appellate Court, A was entitled to recover the 
costs awarded to him by that C«urt though the 
High Court’s decree did not specify those costs. 
Sheo Ghueam and others V . Radhamohan. 

[III-245 

(2b) .] The 

original decree in a suit dismissed the suit with 
costs which were specified. On appeal the 
appellate Court directed that the original decree 
should be affirmed, and the appeal dismissed, 
and that the appellant should pay the respon- 
dents costs ill the appellate Court, which were 
specified. The decree of the appellate Court 
did not contain any specification of the cost 
of the original Court. Held that the Court exe- 
cuting the appellate decree might execute it for 
the costs of the original Court looking to the 
decree of the Court to ascertain the amount 
thereof. S/wlmai Singh v. Br/dg?ne?i,(i 4 lUoo, 
Z A., 377) referred to. Bihari Lal and OIHERs 
V , Khub Chand. 

[III-2D2 

(30) .] Under s. 440 of the 

Civil Procedure Code, the decree of a Court of 
first instance contained an order directing the 
next friend of a minor to pay the costs of the 
suit. On appeal, the decree was reversed.. On 
second appeal, the High Court restored the first 
Court’s decree, but its order directing that the 
respondent should pay costs did nut specifically 
mention whether costs \Tere to be paid by the 
next friend or by the minor. The decree-holder 
took out execution against the next friend, who 
objected, but his objection was over-ruled by the 
executing Court, and again on appeal B/eld 
that the High Court’s decree restoring that of 
the Court of first instance, must be construed as 
directing that the order as to costs was to be en- 
forced in the same manner. Held BlIso that as 
the orders of the lower Courts were made under 
section 244 of the Code, the High Court could 
not interfere in revision under s. 622, and that 
the orders were not open to revision under the 
ruling of the Privy Council in Amir Hassan 
V* Sheo Bakhsh Sl'ngh (/, Z. R*, ii (Sale,, 6), 
Raza-ud-din V . Amir Singh 

[IX-I7B 

(31) ^ — Instalment decree ,~\ A decree 

directed that “ Rs. 200 should be paid with- 
in two months after date, and that thereafter 
annual instalments of Rs. 200 should be pay- 
able,” and that, in default of payment of one 
instalment, the whole should be due. The 
judgment-debtors not having paid the second 
instalment within one year from the date of 
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the decree, the decree-holders applied for exe- 
cution of the decree for the whole amount. 
Held that it was intended by the decree that 
the second instalment should be payable in 
twelve months from the date of the payment 
of the first instalment, or, in other words, in 
fourteen months from the date of the decree, 
and the judgment-debtors had not made default 
by not paying that instalment within one year 
from the date of the decree. Mukhtari and 
ANOTHER V, RAM KUMAR AND ANOTHER. 

[1-126 

(32) .——-"- — Default— Optio 7 i to cxecute.'\ 
Where a decree for money is made payable 
by instalments with a proviso to the effect that 
on default being made in payment of the instal- 
ments, the decree-holder is entitled to execute 
the decree for the . whole amount due, such a 
decree is to be construed as much as possible 
in favor of the decree-holder, and, unless the 
decree clearly leaves the decree-holder no 
option on the happening of a default but to 
execute the decree once and for ail for the whole 
amount due under it, the decree-holder may 
execute it on the happening of the first, second, 
or any subsequent default, and limitation will 
run against him in respect of each instalment 
separately from the lime when such instalment 
may become due. Shankar Prasad v, Jalpa 
Prasad and others. 

[XIV-115 

(33) . Ambiguous decree — Pleadings 

should he referred l\ Where a decree is in 
its terms ambiguous it is competent to the 
Court executing it to refer to the pleadings in 
the suit in which such decree was passed 
to ascertain its precise meaning. Muha 7 nmad 
Sulaiman v. Muhammad Var (V, Z. P., 6 All, 
30) distinguished. JaTmhir Mai v. Kastur 
Chaud (/. Z. R., All, 343) and Robinson v. 
Dulecp Singh (Z. 7?., xr Ch, D., 79S) referred 
to. Lachmi Narain V, JWALA Nath. 

[XVI- 87 

(34) . Relief not specified— List annexed 

%mth plaint i] The plaintiff in a suit claimed pos- 
session of \ullages said in the plaint to be “ de- 
tailed below.” ^ No details of the villages were 
given in the plaint itself, but a separate paper con- 
taining a list of villages was filed with the plaint. 
The plaintiff obtained a decree for possession 
of “ all the villages claimed," but there was no 
indication in t&e decree what those villages 
tvere. Held tiiat the Court executing the 
decree was not justified in reading the contents 
of the list of villages attached to the plaint into 
the decree, and awarding the decree-holder 
possession of the villages named in such list. 

A* No. 310 of 1882 not reported decided 
the iitk August, 1882, followed. Debt Charan 
V. Pirbhu Din Ram (Z Z. 3 AIL, 
3SS) referred to. MunAmiAD Sulaiman and 
ANOTHER V, MUHAMMAD YaR AND ANOTHER. 

[III-215 


coHSTiitrGTioir. —(continued.) 

(35), Plaint to be read mtd^ 

decree i\ A decree provided that the whole of 
•''the claim is decreed in favor of the plaintiff- 
appellant "but contained no specification of the 
relief granted. The plaint prayed for the 
separate possession of a share of undivided 
property. Held that though the decree should 
have contained in itself a specification of the 
relief granted, the absence of such specification 
was merely an irregularity and the decree was 
not incapable of execution, but the relief asked 
for in the plaint should be read into it. Kalp 
Kuar V, Bisheshar Kuar. 

[X-75 

(3) Saie-certiiScate. 

(35.) ^ale of zaifiindari light— Killai\ 

The appellant claimed a ^^/eilla" (fort) situated 
in a certain village by virtue of the purtijhase of 
the samindari rights and interests in such land. 
The hllla, it appeared, was an appurtenance to 
such zafnindari rights. Held that the presump- 
tion was that the kllla was included in the 
zamindari rights purchased until the contrary 
was shown. iBU Hasan v. Ramzan Ali and 
OTHERS. 

[11-73 

(37.) Grev^.] I’he 

question raised by this appeal was, whether the 
sale of a “five biswas share" in a zamindari 
estate in execution of a decree transferred to 
the purchaser the judgment-debtor’s interest 
ill three groves. This interest was stated to be 
the right to the exclusive possession of one grove 
and a half share in the other two. The sale 
certificate showed that a five biszstlzs share of 
the za?mndari was sold to the plaintiff and the 
groves sued for are not mentioned in it. Held 
that the claim for exclusive possession of the 
grove was inconsistent with the title of the 
judgment-debtor, being the title of a co-sharer 
ill an undivided za^nmdari. Har Lal v, Him- 

MAT Rai, 

[V-305 

(3g.) Submerged land—Accretioni] F 

owned a share in a village M, which in 1S75, was 
divided into two separate mahals, K and U, and 
Government revenue was separately assessed on 
each 7 nahaL In 1876 ZTwas entirely submerged 
by the Ganges, On the 20th September, 1877, F'^ 
share was sold in execution of a decree, and the 
auction purchaser was put in possession. In 
the sale certificate, the village M was named 
without specific men^^ion of either of the niakals, 
and the Government revenue referred to was the 
amount assessed on U only. Subsequently the 
river receded, and part of K was again left dry 
and it was treated by the revenue authority 
as having accreted by alluvion to U \xx the 
proprietary possession of the auction purchaser. 
Held that, this view was erroneous inasmuch 
as before the auction-sale of 20th September, 
1877, the tv^o properties were separate, being 
separately assessed with revenue, and tiie inci- 
dents of the ownership of one could not aifect 

59 
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the ownership of the other ; and since there was 
BO such rule of law as justifies the proposition 
that simply because two mahals are contiguous 
and one of them is liable to be submerged, 
therefore it is nothing more or less than an 
accretion to the other. Held also that inasmuch 
as the mahal JC, being at the time under water, 
was not attached in execution of the decree 
against is and tvas not advertized for sale, and 
the revenue assessed thereon was not referred 
to in the sale proceedings, and the sale certi- 
ficate contained no reference to it as the pro- 
perty sold, the sale of the 20th September, 1877, 
did not convey any rights to the auction purchas- 
er in respect of K, Qdahadeo Dubey v. Bhola 
Nath Dichit, second at>pealNo. of fro 7 n 
a decree of F* .S. Bollock, Esq,, officiating 
District fudge of Allahabad, aaied the 12th 
September, 1883, affirming a decfee of Pandit 
Indar Narctin, Munsif of Allahabad, dated 
the \Uh July, 18S3) referred to. Fida Husain 
AND ANOTHER V, KUTUB HuSAIN, 

[IV-267 

(39) [The 

rights and interests of certain judgment debtors 
in a manza consisting of two separate mahals, 
respectively known as the Uparwar Mahal and 
the Kachar Mahal, were brought to sale in exe- 
cution of the decree. At the time of the sale, 
the Kachar Mahal was submerged by the river 
Ganges, and in the sale notification the revenue 
assessed upon the Uparwar Mahal only was 
metioned, and there was no specific attachment 
of the Kachar or submerged land, but the pro- 
perty was sold as that of the judgment-debtors 
in the mat^a. Subsequently, the river having 
receded, tiie auction purchaser attempted to 
obtain possession of the Kachar but was 
resisted^ by the judgment-debtors on the ground 
that their rights and interests in that land had 
not been conveyed by the auction-sale, but only 
their rights and interests in the Uparwar 
Mahal* Held that either the whole rights of 
the judgment-debtors in both mahals were 
sold, or, if not, their rights in the Uparwar 
Mahalt with the necessary and contingent right 
to any lands which might subsequently appear 
from the river's bed and accrete to such mahal ; 
and the^ mere fact of the mention in the sale 
notification of the revenue of the Uparwar 
Mahal did not afiect what passed by the sale. 
Held also that the attachment of the judgment- 
debtor's entire proprietary rights in the mauza 
included their interest in both mahals, and 
the sale certificate clearly showed that all their 
rights in the villafe were passed to the pur- 
chaser. Mahadeo Dubey v. Bhola Nath Dichit 
(/. A. R, 5 AIL, 86, and 5. A* No* 818 of 1885] 
referred to. P'ida Husain v, Kuiub Husain, (/. 
A. R., 7 AIL, 38) dissented from. Muhammad 
Abdul Kadir v, ICutub Husain. 

[VI-327 

(4) Sale-deed. 

Covenant as to good title L\ One 

PL sold to JR, for Rs, soc^ two hypothecation 
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bonds A and C and a simple bond B, with cove- 
nants to the following effect. “ The evidence " 
“ which I should have to produce for the pur- ’’ 
“ pose of obtaining the payment of the bonds " 
** and the maintenance of suit thereon shall be " 
** procured by me: should I fail in this respect or ” 
“ should the property hypothecated in the bonds " 
** be found to have been previously incumbered'' 
“ or should the vendee be impeded in the reco-" 
“ very of his money or should the hypothecated” 
“ property be exempted from liability to the” 
“ vendee’s claim, or should any co-sharer put for-” 
** ward a claim to the property herewith sold, I ” 
“ shall be responsible and liable for costs incur-” 
“red in Court and for all damage and loss, to" 
“ the extent of the sale consideration with in-” 
” terest thereon at the rate done per cent per 
“ mensem f Subsequently to the sale the vendor 
realized from the obligor under bond C, Rs. 43-2 
on account of interest. All' three bonds were 
put in suit by the vendee with the result that his 
claim under bond B was dismissed and those 
under A and C were reduced by the Court. 
The total amount which the vendee realized 
under the three bonds was Rs. 400, He could 
but did not appeal from the order dismissing 
his suit under bond B, Under these circum- 
stances the heirs of the vendees sued the heirs 
of the vendors to recover Rs. 540-4-3 alleging that 
to be the amount of loss sustained by them 
from breach of this covenant by the vendor. 
Held that the plaintiffs were entitled to recover 
Rs. 43-2-0 realized by the defendants, after 
the sale had been effected, on account of 
interest, under bond C. The rest of their claim 
should be dismissed as not covered by the 
covenants contained in the sale-deed. Hardeo 
AND OTHERS V, KiSHEN LaL AND OTHERS* 

[1-00 

(41) .] A 

sold certain land to B and others. C and certain 
other persons brought a suit against A and B for 
a share of such land alleging that the same be- 
longed to them. A did not defend the suit but B 
did and in the result C obtained a decree. There 
upon B brought this suit against A to recover 
the value of the share he had lost, and the cost 
he had incurred in defending Cs suit, basing his 
claim on a covenant contained in the sale-deed 
which ran as follows :— ** If hereafter any 
co-sharer makes a claim I shall be responsible 
for the same and the vendees shall have no- 
thing to do with it. ..and if any of the land is 
taken away then I shall pay to the vendees the 
value of such part.” Held in revision that A 
was entitled under the covenant to get the 
value of the land he had lost, but not the costs 
of defending the suit brought by C for he had 
no business to do so without the consent of 
B, Petition of Badlu and others v. Ulfat 
Husain. 

[III-SS 

( 42 ) Z All 

instrument of sale contained the following 
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eOHSTBXJCTIOH.— f contmued,} 
condition “ Should any person claim as a 
co-sharer or proprietor of the property^ and 
assert his claim against the purchaser or raise 
any dispute of any kind, or if from any unfore- 
seen cause the purchaser be deprived of the 
possession of the property or any portion there- 
of, or his possession thereof is disturbed in any 
way, then I (vendor), my heirs and assigns, 
shall be liable ^for the purchase money, the 
profits of property, and the costs of litigation.” 
The purchaser having lost the property, by 
reason of a person having a right of pre-emp- 
tion having sued him to enforce such right and 
obtained a decree, sued the vendor to recover 
the cost incurred by him in defending such suit 
basing his claim upon the condition set forth 
above. Held that the suit was not maintainable 
as such condition referred to flaws or defects 
ill the vendor’s title and was not applicable to a 
loss accruing to the purchaser from his dis- 
qualification to buy. GhULAM JiLANI Z;. LmDAD 
Husain. 

[ 11-67 

( 43 ) Sale ofmo7iey decree Transfer 

of charge,^ The Collector in granting a lease 
to A of certain lands which he had taken under 
his direct management for arrears of revenue 
took from him as security for payment of the 
revenue a bond wherein certain lands of A were 
hypothecated. A made default whereupon the 
Collector sued him and obtained a money 
decree. This decree was purchased by B 
by a sale-deed which provided as follows 
‘^The remainder of the decree has been sold to 
B, The right to realize the money, which ivas 
enjoyed by me, would be enjoyed by the vendee, 

"he may execute the decree and realize the 
money from the judgment-debtor. B thereupon 
brought this suit to rec,pver the money from A 
by attachment and sale of the lands hypothecat- 
ed in the bond. Held that under the assign- 
ment all that the plaintiff acquired was the 
right of the Collector, the holder of a simple 
money decree, to enforce that decree and not 
his title to enforce the terms of the security 
by suit in a Civil Court. Ha.RSAHAX Mal and 
OTHERS V. MaKUND KaM. 

[III-18S 

(44) - — Sale of one Mg ha --Wrong boim- 

daryA A deed of sale purported to transfer 

1 digna of land of which the boundaries were 
described. It subsequently appeared that the 
boundaries included a larger area, vis. i bigha 

2 biswas 7 d/iurs. Held that the intenli<^i of the 
parties being to sell, whatever was included 
within the boundaries the whole would be taken 
to have been transferred. Abdul Ghani and 
ANOTHER V, TAJAMMAL HUSAIN. 

[III-38 

( 45 ) —*— Gif I — Hindtt widow 1] One A’, 
the sole owner of a certain village, had a son /. 
J had two wives. By his first wife he had a son 


COlSBTnTJQTlOli^.-fconlinued.j 
U. y’s second wife was G by whom he had a 
I son whose widow is the defendant in the suit, 
j ydied, leaving £7 his son, G his widow, and / 7 his 
son’s widow, and on his death U inheriled the 
village. Prior to the 3’ear 1874, U had made a gift 
to G oi !05 big has situate in the village. In 
1874 the rights and interests of in the village 
were sold by auction and purchased by T, the 
ancestor of the plaintifts. & by a deed of gilt 
conveyed the 105 big has to K and ultimately 
died on 26th January, 1SS3. Plaintiffs then sued 
to set aside the gift and for possession of the 
land. The learned Judge found that the land 
was given to G in lieu ol‘ her maintenance which 
she was to hold rent-free for her life and that 
she had been in possession thereof for twesity 
years. Further that U had the right to resume 
the land and assess it to rent on the death of G, 
and that ail the rights and interests of in the 
land were attached and sold in 1S74. On second 
appeal it was contended that the interest of U in 
the land at the time of the sale of the village by 
auction was in the nature of a mere expectancy 
and therefore could not be sold and was not sold, 
Heidi that U gave to G the usufruct of the laud 
for her life in lieu of her maintenance. That 
after the gift the interest of U in the land was of 
the same character and carried with it the sfytne 
consequences, as the reversion which the lessor 
would have for land leased for iite or years ana- 
logous to the right which a mortgagor who had 
granted a usufructuary mortgage would liave. 
That ^''had a vested right in the land which was 
capable of being sold, and that right passed 
to the auction purchaser at the sale of 1874. Coun- 
cel for appellant cited tlie following cases iu 
the course of his argument :^Korai*lCoo?nar v. 
Kotnui Koomar (6 W. B. €. 7 *,, 34); Ra 7 }i Chun^ 
der 7 'anfa Das v. Dhurmo Narain Chukat- 
hattyi (15 W. R, F. B. 7 ?., 17); Taffuzsool Hu- 
sahi Khanv. Raghunath Pars had (14 Moo. /. 
A.^ 41). Kach\vain V, Sarup Chand and 

OTHERS. 

[viii-2ao 

(45) Sale deed,] A deed which purport- 

ed on the face of it to be a deed of sale contained 
a recital that the consideration had been received 
by the vendor and returned as a gift to the 
vendee. The words used were : hath *** 7 iawasi 
ap 7 ie hibai katai karke za 7 'd.-sa 7 nan l(nna 7 n 
wo ka 77 ial wasul paka,r bakhsk diya a 7 ir hiba 
ka 7 'diya. ” The deed was stamped as a sale-deed 
and was duly registered, but no possession was 
given under it and there was apparently no evi- 
dence external to the deed ’that any considera- 
tion had passed between the parties. Held that 
in the absence of any evidence external to the 
deed itself of the intention of the parties the 
deed in question must be taken to be a deed of 
sale. 

Co 7 ii 7 'a.—ThQ lower appellate Court having 
found that’fjo consideration had passed the deeS 
must be considered as a deed of gift/ though 
wearing the appearance of a sale-deed, and» 
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possession not having been given, under Moham- 
madan Law the gift was invalid. Angan Lal 
7 h Khwaja Mohammad Husain and others. 

[XI-159 

^47) S^Ie— Mortgage.] The plaintiff 

and defendants executed upon the same day two 
documents. The one purported to be a deed of 
absolute sale of a certain estate by the plaintiff 
to the defendants. The other was an agreement 
by which the defendants covenanted, upon pay- 
ment of a certain sum by a specified date, to re- 
convey the property sold by the first mentioned 
deed. Held that evidence was admissible de* 
kors the document to show that the intention of 
the parties was not to effect an out and out sale 
with merely a right of repurchase under certain 
conditions left in the vendor, but to constitute a 
mortgage by conditional sale or bai-bil-^wafa. 
The mere fact of a deed of absolute sale being 
accompanied by another giving a right of repur- 
chase will not, for that reason alone, constitute 
the transaction one of mortgage, but the inten- 
tion of parties must be gathered from the terms 
of the deeds or from the surrounding circum- 
stances or from both. Alderso?i v. White (2 
De G. and/, 105) ; Lincoln v. Wright {4 De G, 
and/, 16); Bhagwan Sahal v. BJiagwa7i Din 
(L, R., LA, 98) ; 5 . C, /. L. i?., 12 All,, 387) ; 
All Ahmad v, RaJmaLuLlah (L L, R, 14 
AiLf 19s) ; Ramasyami Sastrlgal v. Sa^nleappa 
nayaeka7i(I. L, R,, 14 Mad,, 179^; Bapafl Apaji 
V. Sena Varaji Marvadi (/, L, R», 2 Bom,, 231) ; 
Bhup Kuarv, Muham^nadi Bega^n {/, L, R., 6 
Ail,, 37) and Veftkaha Cheii v. Akku fy Mad, 
H. V, Rep., 219) referred to. Baukishem 
Das and others v, W. F. Segge. 

[XVII-109 

(5) Other documents and terns. 

(43,) Mortgage -^Interest a charge 07i 

the property InChait, 1275 Fasll, (March 1868) 
having borrowed Rs. 11,200 from S, gave 
him a mortgage by way of conditional sale of 
certain immoveable property for a term of 7 
years, that is to say, extending over the years 
1276, 1277, 1278, 1279, 1280, 1281, and 1282 Fasli, \ 
The sum payable as the interest of each of three 
years was fixed at Rs. 1,680. The mortgagee 
obtained payment of his interest for four years 
from t276“i279i^fj.r// inclusive, by bringing suits 
against the mortgagor. The interest for 1280, 
12S1 and 1282 Bdill as well as the principal 
sum, remaining unpaid, the mortgagor sued for 
redemption of the irortgaged property on pay- 
ment of the principal sum, and the interest of 
the last year, 12S2 Fasll only, contending that 
the interest of the other years, 1280 and 1281 
Fasll, was not secured on the mortgaged proper- 
ty, but was, under the terms of the instrument of 
mortgage, realizable by suit from hisnon-hy- 
pothecated property and person. Held, on the 
construction of the instrument of the- mortgage, 
that the mortgage was not redeemable on pay- 
ment of the last year’s interest only, but on pay- 
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ment of the interest of the other years as well. 
Sartu Prasad v, Mansur Adi. 

[III-27 

A77tou7it of share 77t07igaged,'\ 

One BS who possessed share in two thokes of 
7nauza Raipur, viz, in one thoke § of eleven 
blswafisls and in the other two blswa 7 isis, gave 
a simple mortgage on ten biswazisis of his share 
in Raipur by a deed which ran as follwos : — 

*‘i, BS that until the repayment of this 

amount my ten blswansls sefnmdarl share in 
mansa Raipur bounded as below shall remain 
hypothecated.” The question in this suit was 
whether the two blswa 7 isls share were intended 
to be mortgaged. Held that the intention 
was to mortgage all the interest of the mort- 
gagor in Raipur, erroneously represented to be 
ten biswa7tsis, Bhxk Chand and another v, 
Nxrpat Singh. 

[111-184 

( 50 .) Govem7ne7tt gra7tt,] This was a 

suit by TP to eject KA, the occupant of a house, 
in village K, and for the recovery of rents. The 
suit was founded mainly on a sa 7 ^khat execu- 
ted by the defendant whereby the plaintiff’s 
title to the house as well as to the lands in the 
village was unconditionally admitted and recog- 
nized, and a promise to pay a rent of Re. i per 
a7i7iU7n was made. Plaintift' also alleged that the 
village K had been confiscated by Government 
and had subsequently been conferred upon 
him, and that the grant conveyed to him all the 
rights and interests of every person and set of 
persons in the village of every sort and descrip- 
tion. The plaintiff however did not produce in 
the lower Courts any documentary evidence 
of the grant. The defence was, that the 
execution of the sa/'khats had been obtained 
by duress, fraud and undue influence and that 
their rights and their ancestors, in the houses 
had never been forfeited or conferred upon 
the plaintiff. At the ^hearing of the case in 
second appeal the plaintiff produced the sa7md 
making the grant to him, having been called 
upon to produce it. From this instrument it 
appeared that the proprietary right alone in the 
village had been confen;ed upon the plaintiff* 
Held that under all the 'hircumstances of the 
case it must be held that the sazkhat had been 
executed under a mutual mistake of fact on the 
part of the parties and it was therefore void and 
without effect, and as the safiad gave the plaintiff 
no proprietary right in the ancestral houses of 
the inhabitants of the village, his suit must be 
dismissed. Karim Ali v, Thakur Prasad. 

tI-128 

( 51 .) — WajlFni-arz,] Pleld that a pro- 

vision contained in a majlb-ul-arz that village 
cattle might graze on the waste lands of the 
village, could not be construed, in the absence 
of any definite covenant to that effect, as de- 
priving the zemindar of his right to reclaim 
such waste lands. Bam Saran Singh and 
OTHERS V, BiRJU SINGH. 
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(62.) — ,1 A 

and u*erc co-sharers in a i/io/sc 7 111 which there 
were two tanks dug by their corninon ancestor, 
/j, conveyed a pan 01 his siiare in the thoke to 
C, who thereupon began to use the tanks for 
irrigation purpose. This was a suit by A against 
C to restrain him from doing so on the following 
grounds: — That the tank was the exclusive 
property of the,' family which was declared 
ill the %vajib~ 7 d-arz^ the nvajib'Ul-ayz provided 
that the excavator of a tank should have the 
exclusive right of irrigating therefrom; and that 
the tank being joint undivided property of a 
Mitakshara family, a sale of it without the con- 
sent of others was invalid. Held that the 
right of in tiie tank, was not distinct from 
or independent of his za 7 ?thida?‘i rights, nor 
can the wajihdai-z be interpreted in that way 
and the sale deed of 3 a? 7 U 7 idafi rights conveyed 
the rights in the tank. Held also that as the 
shares of /I and B were separate and distinct 
in the thoke the lank will also be considered 
to be ill the same proportion. Bindeshari 
Prasad z/. Bhawani Din and ANorr-iER, 

LIV-211 

( r> 3 . ) J Vm.] O ne 

Z>A a separated soilless Hindu, made a will in 
favor of his wife of which the material clause 
was as iollows After my death the said 
Musaminat is to be the person in posses- 
sion and ownership in place of me, the execu- 
tant, of all the bequeathed property aforesaid by 
right of this will.'’ DD died leaving a widow 
and a daughter who was married to one J. The 
widow obtained possession of the property com- 
prised in the will, on the death of DD, The 
daughter died in the life-timc of the widow, who 
thereupon made a will leaving the property 
which had come to her from DI) to y. On the 
death of the widow certain persons alieging them- 
selves to be the nearest reversioners to DD 
claimed the property. Held that on the wording 
of the will and having regard to the surround- 
ing circumstances of tiie case, the testator hav- 
ing no near male heirs, and the plaintiifs. if re- 
versioners at all, being remote reversioners, 
the intention of the testator DD was to leave the 
property in question to his widow as her st^H 
dha 7 i to descend to his heirs. Ku 7 })bcha 7 ‘i Dhar 
V. Prc 7 n Chasid Dutt (/. L, R.^ 5 Cah 684) 
dissented from. Motdvie Maho 77 ied Sht{ 77 isool 
Hooda V. Shewuk Raoti (L. R, 2 /. A.^ 7) 

and Hi 7 ’ahai v, Lakshtiil Bat (/. L. A\, ii 
Bo 77 i., 573 j distinguished. Janki v, Bairon and 

ANOTHER. 

[XVII-4 

— Taf 7 t/lk 7 m?na.'\ 

This was a suit on two bonds, dated the 21st 
July, 1877, and 6th May, 1887, executed by GB 
ill favor of the plaintiffs. The defendants were 
DS, GB's brother, and C liis widow. The 
question in this appeal waS whether at the time 
of the execution of the bonds the property mort- 
gaged iherciii was the property of GB or it 
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C02TST&UCa?I02«'. — {co 7 di?med.) 
had previously passed to DS under an iiistiu- 
ineiit, dated the 23rd February, 1SS7, executed in 
his favor by GB and described as a iattullmaina* 
The ta 77 tliknama ran as follows: — “ that up to 
this time with the assistance of DS^ my brother, 

i managed the business..., i therefore, with 

my free will and consent, make DS, my real 
brother, and who is my heir as well, the proprie- 
tor of all the reasat belonging to me, that is, I 
have removed my possession from my zafnmdarl 
estate consisting of &c. from my other moveable 
and immoveable properties, which are in my 
possession and have placed the same in the 

possession of DS This deed was not only 

duly signed, sealed, and witnessed but was also 
admitted by GB before the Sub-Registrar and 
was then formally registered. Held that the 
ia 77 ililc 7 ia 7 na covered the whole property belong- 
ing to GB and was therefore a bar^ to his 
executing the mortgages in suit. Plaintiffs suit 
was therefore rightly dismissed by the Court 
below. Sham Karan and a.nother v, Dau- 
LAT Singh and another, 

[III-233 

(55) Lease ~ Ter 77 imafio 7 t.'\ I n the ab- 

sence of words to the contrary, a lease oi^anthi- 
dari rights for a term of years does not termi- 
nate before the expiration of the terms by the 
mere fact of the death of either the lessor or 
lessee, Maha?‘aja Tcj Cha 7 id v. Sri Katdh 
Ghose, (3 Moo. I. A,, 261) and Raja Burdakatilh 
Roy V. Ahdi Munjooree Dasiah{\ Moo. I, A,, 321) 
relied on. On the question whether the lessees 
in this case were jointly as well as severally 
liable, held that the terms of the lea^e indicated 
that the liability of the lessees was intended to 
be several but equal in extent. Badri Nath 
AND OTHERS V. BllAJAN LaL. 

[11-216 

(5(5.) Perpchial — Life Dife^'esLI The 

plaiiitifi's in this case claimed to set aside an 
instrument called an Falla’ the terms 

of which were as follows :— “I have given 

a perpetual lease .....so long as the rent is 

paid I shall have no right to resume the lands. 
Held that the mere use of these words did not 
necessarity make it a perpetual lease with right 
of inheritance and that it was still open to the 
Court to iind that it created only a life i:iterest. 
Gaya Jati v, Ramjiawan Ram. 

[VI-227 

(57), Vakalal 7 ia»}a,] A vakalahiama 

given for the purpose of authorizing the person 
to whom it was given to file an application to sue 
as a pauper, after various special powers, con- 
tained a power “to take any other proceedings 
which may be necessary,” Held that this gene- 
ral power was sufficient to authorize the mak- 
ing of an application for leave to appeal as a 
pauper and to appeal, Kukmina v, Logmani. 
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. — »Award,\ An award drawn by an 
UQprofessianal arbitrator in India is not to be 
construed according to the same principles as 
an award settled by counsel or a solicitor in 
England, but in accordance with what may rea- 
sonably be supposed under the circumstances 
of the case to have been the intentions of the 
arbitrator. Where an award, which was of the 
nature of a family settlement, between a father, 
mother and son, of certain property which had 
been given by the father to the mother in lieu 
of dower and then by the mother to the son, 
directed that a certain annuity should be paid 
out of the property to the father and mother 
«* ta haiyat walidain^' it was held that the an- 
nuity was to be paid during the joint lives of 
the father and mother and also during the life 
of the survivor. Abdul Majid Khan v, Kadbi 
Begam* 


[XVIII -34 


(59 FasU year-- Agricultural yearil 

The appellant sued the respondents on an hypo- 
thecation bond, payable by annual instalments 
beginning at the end of 1275 Fasti. The bond 
was dated the 30th July, 1867. The suit was 
instituted on the 13th ^September, 1881, The 
lower Courts held that the suit, as regards the 
instalments for 1276 F, was barred by limita- 
tion, inasmuch as the agricultural year, as 
described in the Rent Act (X of 1859), ended in 
Tune, and therefore the instalment for 1276 F 
became due in June, 1869. Held that both the 
lower Courts had erroneously construed the 
bond. The bond distinctly made the instal- 
ments payable at the end of every Fasli years, 
and had no' reference to the agricultural year. 
The Fasti year 1276 ended on the 20th Septem- 
ber, 1869, and the claim, as regards the instal- 
ment for that year, was therefore within limi- 
tation. Yad Ram Amir Singh and others. 

[11-174 

( 60 ) . .] The 

practice adopted by Patwaris in some parts of 
the North Western Provinces of applying the 
term ''Fasti year” to the “ agricultural year” as 
defined in Act No. XIX of 1873, s. 3, cl. 8, is 
erroneous. Where parties to a deed describe 
a date as being in such and such a " FaslF year 
they must be taken, in absence of evidence of 
mutual mistake, to refer to the calendar Fasli 
year. In interpreting a document a clause 
which is inconsistent in any construction there- 
of with the remaining provisions of the docu- 
ment it must be rejected, ^ad Ram v. Amir 
Singh (W.N. m2, A 174) and Sheo Baran 
Smgk V. Bisheshar Duyal Singh {W, JV, 1892, 
A 236) referred to. Chatar Bhuj v, Dwarka 
Prasad and another. 

[XVI-123 

( 61 ) .--— _•*< Descendant” By an agreement 
it was agreed that ouq A and ** his descendants” 
should* receive Rs. 30 annually out of the pro- 
fits of certain villages from the obligors and 
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their descendants.” Held that the wife of A 
was not entitled to the grant and a transfer 
by her of the grant had no effect. Gobind 
Krishna v, Madho. 

[III- 2 I 8 

CRIMIKAIi PROOBDFBB CODE. 

(ACT V OF 1888 ). 

s. 4 {m.)--?udicial proceeding --{Act X of 
1882).] The proceedings of a Slagistrate under 
s. 88 of the Code of Criminal Procedure are 
not “judicial proceedings in the sense of s. 4 (m) 
of that Code. Empress v, Sheo Dihal Rai . 

[IV- 2 i 4 

s. B— ‘Sessions Judge — Territorial jurisdic-^ 
tion {Act X of 1882).] A criminal appeal was 
presented to the Session Judge of the Bijnour- 
Badaon division at Bijnour within the said Ses- 
sions division, but was heard by the said Judge 
at Moradabad, at which place he was empowered 
to exercise civil but not criminal jurisdiction. 
Held that the trial of such appeal at Moradabad 
rvas an irregularity but no failure of Justice 
being shown to have been occasioned thereby 
was covered by s. 531, Criminal Procedure Code, 
Empress v, Fazl Azim, 

[XIV -193 

s. 10 — District Magistrate— Territorial juris^ 
diction— Transfer— \^Act X of 1872).] Mr. M 
was appointed by the Local Government, under 
s. 37 of Act X of 1S72, a Magistrate of the firs, 
class, under the designation of Joint Magistratet 
in the district of Meerut. He was subsequently 
appointed to officiate as Magistrate of the 
district of Meerut during the absence of Mr, F 
or until further orders. While so officiating he 
was appointed by a Government notification, 
dated the loth July, 1880, to officiate as Magis- 
trate and Collector of Gorakhpur “ on being 
relieved by Mr. F." HeVas relieved by Mr, F* 
in the forenoon of the 23rd July, 1880; and in 
the afternoon of the day, under the verbal order 
of Mr. F, he proceeded to complete a criminal 
case which he had commenced to try while 
officiating aSjMagistrate of the district of Meerut, 
All the evidence in this case had been recorded 
and it only remained to pass judgment, Mr. M 
accordingly passed judgment in this case, and 
sentenced the accused persons to various 
terms of imprisonment. Held that Mr. 
M retained his jurisdiction in the district 
of Meerut so long as he stood appointed by the 
Government to that district and no longer, and 
the effect of the order of the 10th July, 1880, was 
to transfer him from the district of Meerut from 
the moment he was relieved by Mr. F of the 
office of Magistrate of that district and from that 
moment he no longer stood appointed to that 
district and could exercise no jurisdiction therein 
as a Magistrate of the first class ; and that there- 
fore the convictions of such accused persons 
had been properly quashed on the ground that 
Mr. M had no jurisdiction. Empress v, Anand 
Sarup. 

[ 1-37 
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s. \^-^Subordinate Magistrate— Terriiorial 
jnrisdiciion — Transfer— {Act X of 1882.)] By 
an order of the Local Government Babu Dila 
Ram, a Magistrate exercising jurisdiction in the 
Meerut district, was transferred from that district 
*‘on the arrival of Kuar Kamta Parsad.” Held 
that the effect of the order of transfer so ex- 
nressed was that, Babu Dila Ram ceased to have 
Jurisdiction as a Magistrate within the Meerut 
district from the time when Kuar Kamta Prasad 
commenced work as a Magistrate in that district. 
Empress of India v. Anand Sarup (/. L. R., 3 
AJil, 563I1 referred to. Balwant and another 
V, Kishen. 

[XTI-195 

s. '^Jurisdiction— High Cowt — Sessions 
Court— (Act X of Subject to the other 

provisions of the Code of Criminal Procedure, 
s. 28 gives power to the High Court and the 
Court of Session to try any offence under the 
Indian Penal Code, and the provision it con- 
tains as to Die other Courts does not cut down 
or limit the jurisdiction of the High Court or the 
Court of Session. Empress v. Kharga. 

[VI-254 

(1). — B.SS.—" At one triaT'— Cumulative san^ 
ience^ (Act X of 1872.)] One T was tried on four 
separate charges by a Magistrate of the 2nd 
class and sentenced (each case being tried, on 
the 27th January, 18S1) to an aggregate punish- 
ment of 20 months’ rigorous imprisonment. The 
cases were referred by the Sessions Judge to 
the High Court for orders, with regard to s. 314 
of Act X of 1872. Held that s. 314 did not ap- 
ply, as the trials were separate. E^npress v, 
Daulatia, dated the 8th March, 1880, followed. 
Empress 7 a Thakur, 

[1-23 

r 2) , “ Distinct ofe?tces '"—Conviction 

U 7 id&rss, 411-75, P* C—(Act X of i882).J A per- 
son convicted under ss. 411-75, Penal Code, is 
not convicted of “distinct offences” within the 
meaning of s. 35. Criminal Procedure Code. 
Efnpress w Zor Singh (/. L, R,, 10 AlLj 146) 
explained. Empress 7/. Khalak. 

[IX-1S2 

/g) . — — Co 7 ivi ciio 7 t ufider 

ss\'x^oand 7 i,':iec,P.C.—{A.ctXof 1882).] Under 
ss. 35 and 235, Criminal Procedure Code, a Magis- 
trate may legally pass a separate sentence of 
two years’ rigorous imprisonment and fine under 
each of the ss. 379 and 380 and 454 of the Penal 
Code, for house breaking in order to the commis- 
sion of theft and theft, the two offences forming 
part of the same transaction and being tried toge- 
ther. In such a case where the prisoner had been 
three times previously convicted : — held that the 
better course would have been to commit him to 
the Court of Session unaer ss. 454-75 of the 
Code, But a Session Judge trying such a case 
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— ( C 07 itmued. ) 

under s. 379 or s. 3S0 and s. 454 tvould under no 
circumstances be justified in passing a sentence 
of ten years' imprisonment under the latter part 
of S.454 and of 4 years’ imprisonment under s.3^. 
The latter portions of ss. 454 and 457 were 
framed to include the cases of house-trespassers 
and house-breakers who had not only intended 
to commit but had actually commited theft. 
Queen-ETnpress v, Ajodhia {/. L. R.^ 2 All., 644) 
Q^ieen^ Empress v. Sakharayft Bhau {/, E,R,, 10 
Bo 77 t., 492) referred to. Queen Empress v. Zor 
Singh 

[VIII-5 

Empress v. Bandku and others, 

[III-22S 

( 4 ) . ^Pu 7 tish 77 te 7 tts to run co 7 tctirre 7 tily 

— (Act X of 1882).] There is no provisio'n in the 
Code of Criminal Procedure by which a Court 
is empowered, on convicting an accused per- 
son of two or more offences at the same time, 
to direct that the sentences imposed in respect 
of such offences shall run concurrently. Queen- 
Empress, v. Xshri, 

[XVII-207 

(5) — Coftvictioft without 

sente 7 tce—(Act X of 1SS2).] The accused in this 
case was convicted by a Magistrate under ss. 170 
and 384, Penal Code, and was sentenced to 9 
months’ rigorous imprisonment under each, the 
sentences to run concurrently. The Sessions 
Judge in appeal upholding both the convictions 
sentenced the prisoner to 9 months’ imprison- 
ment under s, 384 and recorded no ^sentence in 
respect of the other conviction. Held that there 
was no provision in law to justify the Magistrate 
in directing the sentences to run concurrently. 
Indeed s. 35, Criminal Procedure Code, renders 
such a course illegal. Held further that the 
omission, on the part of the Sessions Judge was 
illegal. Where there is a conviction there must 
be a sentence. Empress Wazir Jan. 

[VII-274 

Empress v. Kalua and others. 

[IV-2I9 

(<?) s. 35 (a) — Maxi 77 tum p 7 mish 77 ie 7 it — T7‘a7tS'‘ 
portation — {Act X of 1882).] The appellant in 
this case was tried before the Sessions Judge 
on seven charges of oftences under s. 32S, 'Penal 
Code> all seven forming pan of the same trans- 
action and committed at one and the same time 
against seven persons. The Sessions Court 
Judge convicted him, on all the seven charges 
and sentenced him to'5 terms of transportation 
for 7 years each (in ail 35 years), no sentence 
being passed in respect of the other two. Held 
that though the joint trial and conviction were 
legal under.s. 235 of the Code of Criminal Pro- 
cedure, the sentence passed was illegal as under 
s. 35 of tlib Code of Criminal Procedure, the 
period could not exceed 14 years. The Sessions 
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Judge’s opinion that the limitation applied to 
imprisonment only and not to transportation 
was wrong. Empress v* Sahtu • 

[IV-285 

s. Trying case as ^nd class and passing 
sentence as ist class Magistrate --i^Act X of 
1882).] Held that with reference to the terms 
of s, 39, Criminal Procedure Code, a Magistrate of 
the second class, who has begun a trial as such 
and continued it in the same capacity up to the 
passing of sentence, and who prior to passing 
sentence, has been invested with the powers of 
a Magistrate of the first class, is competent to 
pass sentence in the case as a Magistrate of the 
first class. Empress v. Parshad and others. 

[V-i05 

s. AO^-^/urisdiction^ Transfer 
See ss. xo and 12, 

(I) s. Immediate re^-arrest of person 
released— {Act X of 1872).] A who was re- 
leased by an order of the High Court (see W. N. 
18S3, p. 204) was immediately re-arrested by the 
Magistrate under s. 55, Criminal Procedure 
Code. Held that as he was not voluntarily 
ivithin the limits of the police station, s. 55, 
Criminal Procedure Code, had no application 
and the arrest was illegal. Empress Amir 
Khan. 

[in-223 

Compare 

Empress v, Chetta and another. 

[IV-BB 

^3,) ^Bail—{Act X of 1SS2).] Where 

a person is arrested by the police under the pro- 
visions of s. ss of the Code of Criminal Proce- 
dure, he should always be given the option of 
release on reasonable bail being supplied. In 
THE MATTER OF THE PETITION OF DAULAT 

Singh. 

[XM 79 

ss. 69 S* W—Sudstituled service {Act X of 
1872).] This was an appeal by the Local 
Government from a Judgment of acquittal. 
When the appeal was admitted, notice of its 
hairing been admitted was issued for service 
on S* The Magistrate of the district ordered 
the police to serve the notice on 5 and the serv- 
ing officer made the following return 
“Notice ivas served on the father of the accused, 
who undertook to inform his son .S.” .S did not 
appear on the day fii^d for hearing the appeal. 
Held that, before the Court could proceed with 
the hearing of the appeal, rit must have an 
affidavit from the person who was entrusted 
with the service of the notice on S, that he has 
made his best endeavours to effect personal 
service on him, and that he has been unable to 
do so either on the ground that he has evaded 
such sejrvice, or that he cannot be found. When 
such affidavit has been filed, this Court will 
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consider whether substituted service should be 
permitted in accordance with the provisions of 
s. 154, Criminal Procedure Code. Empress 2/. 
SUNDAR. 

[11-170 

s. BB— Applicability of section to warrants 
isstied under Act XUI of \%^^—{Act X of 
1882).] Held that s. 83 of the Code of Criminal 
Procedure is applicable to warrants issued 
under Act No. XIII of 1859, Queen’> Empress 
V. Xattayan (/. L* R., 20 Mad,, 235) followed, 
Gauri Shankar v, Mata Prasad. 

[X¥n-220 

s. BB— Power of Court to investigate claims 
of t/iird persons— {Act X of 18S2J There is no 

E rovision of law requiring a Magistrate who 
as attached property under s. 88 of the Code of 
Criminal Procedure to investigate the claims of 
third persons to the ownership of such property. 
Queen- Empress v. Chnmroo Rai (W* Ic Cr* Ari, 
35) followed. Empress v* Sheodihae Ray. 

[IV-214 

if)— Chapter VIII— Object of chapter— {Act 
X of 1882).] Observations regarding the object 
of Chapter VIH of the Criminal Procedure 
Code, and the mode in which its provisions, 
and particularly s, iiSread with s. 110 should 
be applied. Queen-Empress v, Hamidullah 
Khan. 

[IX-114 

{ 2 )— Chapter VIII— Order %vithout proceed- 
ings— {Act X of 1872).] One J was convicted 
by the District Magistrate of an ofience under 
s* 379» Penal Code, and sentenced to two years’ 
rigorous imprisonment and to pay a fine of 
Rs. 50, or in default to '^lifter further rigorous 
imprisonment for six months. The Magistrate 
further directed, but without taking any pro- 
ceedings under Chapter XXXVIIi of Act X 
of i 872, that, inasmuch as it appeared to him 
that J was by repute a thief and a person of 
notoriously bad character “ at the expiry of the 
sentence now passed upon him he be brought 
in Court and enter into recognizances in Rs. loo 
with two sureties in Rs. 100 each, for his good 
behaviour for a further term of one year, and in 
default should suffer rigorous imprisonment for 
a term not exceeding one year, or until he fur- 
nished the desired sureties. " On appeal by y 
the Sessions Judge affirmed the conviction but 
set aside the latter portion of the order as ille- 

t al The Magistrate being of opinion that the 
lessions Judge was not competent to set aside 
such portion of the order and that such portion 
was not illegal the case was referred by the 
Sessions Judge to the High Court, Held that the 
Magistrate’s order with regard to security was 
illegal. That that order, without any proceed- 
ings under Chapter 3i^xviii of the Criminal Pro- 
cedure Code could not be treated as an order 
made under that chapter and as it was made 
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part and parcel of the sentence passed under s. 
379, Penal Code, could under s. 280 of the 
Criminal Procedure Code be reversed by the 
Sessions Judge, Empress, z?. Jeonath. 


[1-154 

(1) s. IQB —Offence involving breach of 
peace — {Act X of ^ 1S82).] The applicant in this 
case was chargea with breaking open a locked 
shop belonging to the complainant. He was 
therefore convicted of criminal trespass, but the 
Magistrate took security from the applicant to 
keep the peace. Held that as he cannot be said 
to have committed a breach of the peace the 
order was illegai and must be set aside. Queeft 
V, Jkapoo (20 W. i?. O'., 37. J distinguished. 
Empress v» Kundan Singh. 

[V-S03 

(2) s. 106 Acquittal— Effect on bond 
‘--{Act X of 18S2).] When a person who has 
been ordered to find security to keep the peace 
on conviction is acquitted on the appeal the j 
order directing him to find security abates ep so | 
facto^ and it is not competent to the appellate 
Court to order the security to be continued. 
Queen Empress v, Chajju Mal and an- 
other. 

[Xy-141 

(3) s. 108 Power of appellate Court 
—( Act X of 1882).] The Magistrate of the dis- 
trict when acting as an appellate Court is not 
competent to make an order under s. 106 of the 
Code of Criminal Procedure, requiring the 
appellant to furnish security for keeping the 
peace. Aslu v, Queen-Empress (L Z, E,, 16 
Calc,, 779), followed. Queen Empress v, Lach- 

MAN and ANOTHER. 

[X-201 

Queen Empress z/, Ishri and others. 

[Xiy-202 

Queen Empress Peman and others. 

[X-170 

Empress v^ Gkongha Sahai. 

[iy-71 

Per contra.^ 

Empress v, Kamta Prasad. 

[ 11-12 

(1) s. 107 »—Infor 7 natioH—{AclXofiS% 2 )ll 
Held that a police report furnishing certain in- 
formations against the accused and praying that 
he might be called on to give security for good 
bahaviour as he habitually committed extortion 
was not such information “ as is contemplated 
by s, 107, Criminal Procedure Code.” Empress 
V. Batuk and another. * 

[iy-54 

60 


CRIMIITSlL pbocbdxtbe code, 

s. 107 — {continued i) 

(2) {Act X of i8S2V] 

Held that '‘information" of the kind mention- 
ed in s.^ X07 must be clear and definite 
directly affecting the person against whom pro- 
cess is issued, and should disclose tangible facts 
and details, so that it may afford notice to such 
person of what he is to come prepared to meet 
In the matter of the petition of ]ai 
PRAEASH. 


[III-20S 

See Empress v, Babua 

[III-260 

Empress v, Abdul Kadir and another. 

[Vll-ill 


(3) {Act X of 1882).] 

Conversations out of Court with persons’ how- 
ever respectable, are not legal or proper mate- 
rials upon which Magistrates should adopt pro- 
ceedings under s. 107, Criminal Procedure 
Code. Empress v„ Babbua. 

[111-280 


EreacJi of peace , — What amounts 

to {Act X 0/1 SS2).] in this case (reported to the 
High Court by the Court of Sessions for orderS) 
the police furnished a report giving certain in- 
formations against the accused and praying 
that he might be called on to give security fox- 
good behaviour as he habitually committed ex- 
tortion. The Magistrate on a perusal of the 
report held that on the information contained 
in it the accused could not be called on to 
furnish security for good behaviour, b.«t that “as 
it was evident that there was apprehension of a 
breach of the peace” by the accused, proceed- 
ings should be taken under s. 107 of the Code 
of Criminal Procedure. The accused was there- 
fore required to show cause and after an enquiry 
he was ordered to give security. Held that the 
order was bad because the evidence subsequent- 
ly taken does not point to the likelihood of a 
breach of the peace. All it shows is, that the 
petitioners and other persons have auarreiled 
amongst themselves and committed assaults on 
each other about the right of serving pilgrims, 
but no act is shown to be in contemplation 
likely to occasion a breach of the peace,. Queen 
Empress v, Batuk and another. 

[iy-54 

(5) Exercise of lawful 

rigkt,-{AclX of 1882).] A 1-^aving been lawfully 
put in possession of certain land in execution of 
a decree against B, attempted to plough the land 
but was obstructed by B, Thereupon the police 
reported to the Magistrate that both parties 
were about to commit a breach of the peace for 
possession of the land and the Magistrate made 
an order directing both the parties under s. 
107 to enter ip to recognizance to keep the peace. 
Held that the order could not be sustained, for 
the petitioner’s {A's party) were only exercising 



digest of cases. 


( 933 ) 


{ 93 ! ) 


CBIMIMAIi PBOCEBUBE cdbSiS. 107 
•^(continued*) 

their lawfully acquired rights. Section ^4^ ^ 
the Indian Penal Code, paragraphs 4 5 

explained. Petition of Syed Husain and 
OTHERS. 

[IV-57 

Empress v, Abdul Kadir ai^d another. 

lVII-111 

(6) s. 107 (2) yurisdu£zon.^{Aa 

Ar<?/!882).1 Section 107 of the Criminal Pro- 
cedure Code does not empower a Magistrate to 
issue process under it to a person not residing 
within his jurisdiction# In the matter of the 
petition of jai Parkash Lai (/. L^ R-, 6 AlL^ 26) 
followed. Rajendro Chtmder Rai ( L L, R, ii 
Calc,, 737) and Dma Nath Mtdlick (/. Z. R,, 32 
Calc^, -133) approved. In the matter of the 
PETITION OF ABDUL AZIZ# 

[XB182 

17.) s. Vfl^Fower of High Court in revisiofi 
to order Magistrate to take security, 

See s# 4395 No# (14). 

(1.) s. llO-— ^^Information''— ‘Gathered out of 
€huri~^{Act X of 18S2).] Conversations out 
of Court with persons however respectable are 
not legal or proper materials upon which 
Magistrates should adopt proceedings under s. 
310, Criminal Procedure Code. Empress 
Babua. 

[III-260 

Compare' — 

Empress v, Amir Khan. 

[III-223 

(2,) For breach of peace— 

Proceeding under s, no— {Act X of 1882.)] A 
Magistrate is not competent upon information 
that suggests the likelihood of a breach of 
the peace to resort to s. no, Criminal Procedure 
Code and it is altogether ultra vires for him to 
demand security for three years in such a case# 
Empress p. Babua. 

[111-260 

p,) » Within, „local ^jurisdiction 

Person detained u?tder compulsion— {Act X of 
1882).] The accused in this case were arrested 
by the police at Kasauli in the Punjab on a 
criminal charge and brought to Aligarh in 
custody# After several remands they were dis- 
charged on their own recognizance to surrender 
when called uponT They were subsequently 
ordered by an Aligarh Magistrate to give secu- 
rity for good behaviour for 3 years. Held, on 
a reference by the Sessions Judge that as the 
accused had not returned to the district of their 
own accord, but were in it under compulsion, 
they cannot be legally ordered to find security 
for good behaviour# Empress Cheta and 

ANOTHER, • 

[IV-85 
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—( continued,) 

(4.) Detention pending enquiry— ^Le- 

gality- {Act X of 1S82).] A was tried at 
Meerut for murder and acquitted. He was 
then sent to Delhi and there committed for 
trial for murder and acquitted. Then at the 
request of the Magistrate of Meerut in order 
that proceedings under s. 1 10, Criminal Proce- 
dure Code, might be taken against him, A was 
sent in custody to the Magistrate of Meerut and 
pending an inquiry by the police as to his 
character he was confined in the lock-up# Some- 
time after a Sub-Inspector was examined to 
supply the information required by s« i so, Cri- 
minal Procedure Code. That being done it 
was ordered that pending further inquiries A 
would not be released until he gave security in 
two sureties for Rs. 200 each. Held that the 
detention of A under the circumstances was 
illegal. Empress v, Amir Khan# 

[III-204 

(5 ) Transfer— {Act X of 1882 j.] Pro- 
ceedings under s, 1 10 of the Code of Criminal 
Procedure cannot be transferred to any Court 
outside the district within which such proceed- 
ings have been lawfully instituted. In the 

MATTER OF THE PETITION OF AMAR SiNGH. 

[XIII-183 

See 

In the matter of the petition of Gudar 
Singh# 

[XVII- 52 

(i.) B, 112 — Omission to make order setting 
forth informatio 7 i — Irregularity — {Act X of 
1882).] The omission on the part of a Magistrate 
calling upon a person find security for good 
behaviour to make “ an order in writing setting 
forth the substance of the information received 
etc.” as required by s. 112 of the Code of 
Criminal Procedure is not in itself an irregulari- 
ty which will vitiate the proceedings, but will 
become so only if a failure of justice has been 
thereby occasioned. Queen-Empress v, Bhag- 
WAN Das. 

[XI-40 

Empress v, Muhammad Jafar and others# 

[I-S3 

See also 

Gholam Haidar Gholam Kadir# 

Empress v. Debt, 

[V-30 

Empress ». Nathu and others. 

[IV-61 

Empress v, Mueammad Ismaii.. 


[I-IB2 
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1^2), Substa^tce of hifonnatio/i '^ — 

{Aci A~ of iSS2).\ in proceedings under s. no 
of the Code of Criminal Procedure the order to 
show cause issued by the Magistrate stated 
that the Magistrate had received reliable in- 
formation that the person to whom such order 
was addressed was an habitual cattle thief and 
receiver of stolen cattle. Held that this was 
a sufficient comf»Iiance with s. 1 12 of the Code. 
Ss. 107 and 1 10 contrasted, faiprakash Lai (/. 
H /j?., 6 AIL^ 26) and Qie-eefi Empress v. 
NaiJm (/. L. R., 6 AIL^ 214], distinguished. 
Ln the matter of the petition of Kala. 

[XVI-73 


S« YIA.— Info nnaiio7t— Nature of— {Act X 
of iSS 2 )l\ ill ordering the arrest of a person 
under s. 114, Criminal Procedure Code, the 
Magistrate must act on recorded information; 
it is not enough for him to express a belief 
that such a course is necessary. Not only must 
he have “ reason to fear the commission of a 
bi'each of the peace,” but “ that such breach 
of the peace can not be prevented otherwise 
than by the immediate arrest of such person.” 
Empress v, Babu.a. 

[111-260 

(I). s, Wl—E^tquiry— Nature of —{Act A"' 
0/ iSy2).\ Held X\va.i where the Magistrate did 
not adjudicate upon the evidence betorc him, 
nor was there anything to show that the 
parties had an opportunity to show cause given 
them, the order of the Magistrate ordering re- 
cognizance to be executed was illegal and 
must be set aside. Gholam PL-hdar v. Gho- 
i.am Kadir. 


( 2 ).- 


[1-155 

~ Ev I da 7 ice— Nature of— {Act X of 


i 882).]_ Wiien the party to whom an order under 
s. 112 is directed appears in Court in obedience 
thereto, the enquiry must be conducted on the 
lines laid down in s, 117, it is not because a man 
has a bad character that he is therefore neces- 
sarily liable to be called upon for sureties for 
the peace or for good behaviour. There must 
be ptislaclory evidence in the one case that 
he has done something, or taken some step, 
that indicate an intention to break the peace 
or that is likely to occasion a breach of the 
peace; and in the other, that he is within the 
category of persons mentioned in s. no. the 
deiermination of which questions must always 
be guided by the considerations pointed out in 
E 7 npress v. Nawab (/. R,, 2 AIL, 235). 

Empress z/.Bauua. 

[III-260 


^3 ) ^ ^ 1882. J] 

A Magistrate ordered sixty-nine persons to 
show cause why they should not give security 
to keep the peace, it having been reported to 
:him by the police and the Tahsiidar of 


C 934 I 

CEIMITfiL RBOCBDUEE CODE, 

e. Wi—f continued.) 

ga?ia in which such persons resided that they 
were likely to commit a breach of the peace at 
a religious procession which was about to take 
place and the holding of which was opposed to- 
their religious tenets. After an inquiry, as against 
all the accused joiutlyi the Magistrate, on the 
evidence of the Tahsiidar and a Sub-inspector 
of police, ordered that ten of the accused, who 
were said to be the “ ring-leaders ” should enter 
into bonds with sureties and the rest should 
enter into their own recognizances to keep tiie 
peace for one year. Held that the very ‘loose 
statements of the Tahsiidar and the Sub-Ins- 
pector as to the large majority of the persons 
summoned were quite insufficient to justify the 
wliolesaie order for security passed by the Ma- 
gistrate, that as the religious procession would 
have been over in a fortnight, it was a most 
excessi\*e exercise of power to require^ all the 
parties to give security for one year and that 
the Magistrate should have dealt with the cases 
of the ten alleged ring-leaders ” first and 
should have required the Tahsiidar and Sub- 
inspector to give much fuller statements seriatim 
and particularly as to each individual man; and 
as to the remaining fifty-nine, there should have 
been some clear and distinct proof affecting 
each of them, and warranting the inference llnat 
such person was likely to commit a breach of 
the peace or to do a wrongful act likely to 
occasion a breach of the peace. .E.mpress v* 
N.Vi'HU AND OTHERS. 

[IV-5i. 

(4) {Act Xof 18S2;.] 

The evidence necessary to support an order 
under s nS. Criminal Procedure Code, for secu- 
rity to keep the peace need not invariably be 
as to overt acts on the part of the person against 
whom such order is made. JHnpress v Abdul 
ICadir {/.L.R., 9 AIL, 402) referred to. Empress 
V. B.ARjORE Singh and others. 

[Xy-24i 


(5^ G?^us — {Act X of iSSz.)"! Held that 

the burden of proof does not lie on‘ the person 
called upon to liirnish security but upon the 
prosecution. It is not for him who is free and 
who has not transgressed the law to show why 
he should remain tree, it is for him who wishes 
to take away ihai ireedoin to establish circum- 
stances which operate to take away tliat freedom. 
Empress v. Ai 3 dul Kadir and another. 

[VII-Ill 


E7iquiry\. by ofie a 7 id order by a 7 i- 

other Magistrate {Act X of 1882.)] Held in 
revision that when enquiry under s. 1 17, Criminal 
Procedure Code, was made by one Magistrate 
and order for finding security for good behaviour 
was passed by another, the order was illegal 
and must lie set aside. Empress v, Kaghu- 

NATH. 

[V-30 
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s. Wl— (continued,) 

taken acUofi'— Transfer-^ 
(Act X of Where a Magistrate instituting 

proceedings against a person under^ s.^ no. 
Criminal ftocedure Code, has * ‘acted” within the 
meaning of s, 117 of the Code no order can be 
made subsequently under s. 526 of the Code 
transferring the case from bis Court. In the 
MATTER OF THE PETITION OF GUDAR SiNGH. 

[XVII-52 

See 


CBIMIMAIiB BOOEBUBE COBE, 

s. \\%--( continued,) 

(3.) s. llS-PFOviso {1), -Security for larger 
amou7tt (Act X of 18S2.)] Where Court has 
made an order calling upon persons to furnish 
security to an amount named in the order for 
keeping the peace it is competent to the 
same Court to enhance the amount of security 
required, provided that the persons from whom 
the security is demanded have an opportunity to 
appear and show cause against the order so 
made for enhancement of the security. Queen 
Empress v, Barjore Singh and others. 


In the matter or the petition of Amar 
Singh, 

[XIII-183. 

Power to take action under s, 202, 

Criminal Procedure Act X of 1882.)) A 
Magistrate before wfrom an enquiry is pending 
under s, X17 of the Code of Criminal Procedure 
is not competent to take action under s. 202 of 
the Code after the person who was the subject j 
of the enquiry has been called upon to show 
cause why security to keep the peace should 
not be taken from him. Queen Empress v. 
Khurram Singh. 

, [XVI-140 

(9) s. 117 (4). Joint trial,— (Act X of 1SS2,)] 
Reid that a trial under s. 117, Criminal Proce- 
dure Code, stands upon a footing ©f' its own, 
which is distinguishable from trials for offences. 
That separate proceedings should be taken 
against each person ordered to find security 
unless it is clear that there is such a connec- 
tion between the parties as indicates the ne- 
cessity of a contrary course, but that \vhere 
this is not done, it amounts only to an irregu- 
larity. If the irregularity has prejudiced the 
accused, proceedings tvould be set aside. 
Empress v. Abdul Kadir and another. 

[VII-llI 

See 

Empress v, Nakched and others. 

[11-92 

Empress v* Batuk and another. 

[IV-54 

(1) s. xiS*— Observations on mode of apply- 
ing sectmi.] 

See Chapter VUI, No. (i). 

(2) Bond,— Respoftsibilily for act of 

dependatits,-— {Act X of 1872.) Held that a con- 
dition inserted in a bond for keeping the peace 
to the effect that the person executing it should 
be responsible for any breach of the peace by 
his servants and dependants was illegal. The 
Magistrate had no power to put him under any 
such obligation. Empress v, Muhammad Is- 
mail. - 

[1-152 


[X¥-241 

Empress v, Muhammad Ismail, 


[1-152 

Per contra 
Empress v, Debi. 

[¥-30 

(4 ) — —Revision— Accused person— (Act 
X of 1882.)] The term “accused person” as used 
in s. 437 of the Code of Criminal Procedure 
will include a person against whom proceedings 
under s. 1 10 and the following sections of the 
same enactment have been taken. Queen E.m- 
press V. Sheo Dyal. 

[XI-i06 

(5) Supervision— ( Act X of 1 8S2.}] I n 

this case an order by a Magistrate of the first 
class under s. 1 10, Criminal Procedure Code, 
directing one D to execute a bond for good 
behaviour in the sum of Rs. 200, with sureties, 
for a period of one year, came before the High 
Court in revision. The High Court observed 
that it would be well if-the Magistrate of the 
district were to exercise some supervision over 
the suWdinate native Magistrates in respect of 
the amount of security demanded in such cases. 
Empress v, Dulla, 

[¥-286 

s. \%\,— Forfeiture of boftd— (Act X ofiSSz.)] 
Where a person had been bound over by a 
Magistrate to keep the peace and was subse- 
quently called upon to show cause why his 
recognizance should not be considered forfeit- 
ed by reason of a breach of the peace com- 
mitted by certain servants of his, to which 
breach of the peace he was alleged to be 
privy. Reid that the denial of the obligor 
that he was in any way privy to the acts al- 
leged against him was sufficient pnma facie 
cause and the Magistrate was thereupon bound 
to take evidence before ordering the forfeiture 
of the obligor's bond. The record of a case 
. to which the obligor was not a party and which 
was not tried before the Magistrate by whom 
the bond in question! had been called for, was 
no evidence as to the obligor’s liability in the 
matter then before the Court. In the matter 



C 937 ) 


DIGEST OF CASES. 


( 93S ) 


CBIMIITAL PBOCEDUnS CODE, S. 121 

—(C07ttmued.) 

OF THE PETITION OF BaLKARAN RaI AND AN- 
OTHER, 

[XI-183 

(I.) s. l 22 ,--Power to reject surety --‘Ground 
^{Act Jil of 1882).] The object of requiring se- 
curity to be of good behaviour is, not to obtain 
money for the crown by the forfeiture of recog- 
nizances, but to ensure that the particular 
accused person shall be of good behaviour for 
the time mentioned in the order. It is there- 
fore reasonable to expect and require that the 
sureties to be tendered should not be sureties 
from such a distance as would make it unlikely 
that they could exercise any control over the 
man for whom they were willing to stand surety. 
Narain Soobadkee {23 W, R» Cr. R,, 37) not fol- 
lowed, Queen Empress v. Rahim Bakhsh. 

[XVIII-21 

(2).—— District Magistrate 

— {Act X of iZZ2)i\ Where a Magistrate sub- 
ordinate to the Magistrate of the district had 
passed an order requiring a person to furnish 
security for good behaviour and stating the 
qualifications to be possessed by the sureties, 
it was held that the Magistrate of the district 
was not competent to reject a surety who was 
oftered and who fulfilled the requirements laid 
down in the order of the Court demanding 
security. Queen Empress v, Toni. 

[XV-143 

(I) — s. Defective order— {Act X of 

1872).] in this case the Magistrate, having 
convicted the accused persons of assault and 
sentenced them for that orTence, directed fur- 
ther that “ both defendants should give a 
bond to keep the peace'^for twelve months.” He 
did not direct for what sum such bond should 
be executed, or what imprisonment should be 
inflicted if the same were not given. Held 
that the Magistrate's order, so far as it related 
to the finding of security, was defective and 
could not be sustained. Empress v. Sheo 
Balak and another, 

[1-86 

S* 123 (Z)— -Order under Sub-sect£o 7 t— Ap- 
peal — {Act X of 1SS2).] Where on non-com- 
pliance with a provisional order under s. 112 
Criminal Procedure Code, the proceedings 
were sent to the Sessions Judge under s, 123 
of the Code that the order might be made 
absolute, and where the Judge made the order 
absolute in modified form, and the person 
affected thereby appealed. Held that the 
Sessions Judge was not competent to make 
over the appeal for hearing to the District 
Magistrate, it being virtually an appeal from an 
order of the Sessions Court, In the matter 
OF THE PETITION OF HaRI' DaS AND ANOTHER. 

[XI-218 


CBIMIJt'AL PBOCEDUBB CODE, 

‘—(continued,) 

ss. 123 & Appeal — Revision— {Act X 

of 1SS2.] The applicant was ordered by a 
Sessions Judge on reference by a Magistrate, 
under s. 123 of the Code of Criminal Procedure to 
find security to be of good behaviour for a terra 
exceeding one year or in default to undergo a 
term of rigorous imprisonment. He did not 
find the security required, and was in conse- 
quence committed to prisons After some 
months he made an application to the Magis- 
trate of the district under s. 124 of the Code 
to be released. The Magistrate rejected that 
application on the ground that there was still 
an* appeal from the order of the Judge under 
s. 123, On application to the High Court for 
revision it was 'held that no appeal lay from the 
Judge’s order under s. 123 and as to the appli- 
cation to the Magistrate under s. 124, -ithat the 
Court should not interfere, as the taking of any 
action on such an application was a matter 
entirely in the discretion of the Magistrate. 
Queen Empress v, Chhotia, 

[XIII-183 

(1) - s. XZZ— Order p 7 ‘ohibif mg use of water 
from a well— {Act X of 1882.] Held that^an 
orddr directing a certain person to refrain from 
drinking the water of a certain well and to 
restrain others from doing so, was not an order 
which could lawfully be made under s. i33C)f 
the Code of Criminal Procedure. Queen Em- 
press V, Sheoambar Lae. 

[XIII-145 

(2) Order to remove branches of a tree 

—{Act X of 1882).! On a police report a notice 
was issued by a Deputy Magistrate to the ac- 
cused to cut down the branches of a tree of his 
which ov’erhung a certain house and were thus 
dangerous in affording facility to thieves. 
Held that the Magistrate had no jurisdiction to 
make the order under s. 233, Criminal Pro- 
cedure Code. Empress v, Hira Lae. 

[III-222- 

g. ISB— Jury— Verdict of majority— {Act X of 
1882).] K R having been ordered by a Magis- 
trate under s. 233 of the Code of Criminal 
Procedure 10 remove an illegal obstruction, 
applied for a jury. Five jurors were chosen who 
having examined the place in dispute, proceed- 
ed without consultation to deliver separate and 
independent opinions. Tlife verdict of the ma- 
jority was in favouT- of ypholding the Magistrate’s 
order. The Magistrate however discharged 
his order. On reference by the Sessions Judge 
under s. 438 of the Code, it was held that the 
last order of the Magistrate should be set aside 
and the case remanded for consideration by a 
fresh jury, Queen-Empress Khushali 
Ram and others. 


[XVI-IS 
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H. 140 - Order made aheolnte—Flf%aUtv—{,Aci 
X of 1SS3.] When an order under s. 133, Criminal 
Procedure Code, has been made absolute under 
s. 140 its validity cannot be subsequently ques- 
tioned, Queen-Empress v, Naraina (/. E 
12 M&d.y 425) approved. Queen Empress v, 
Bishambar Lal« 

[XI-160 

S. 143 -High Courts power of revision —{Jlct 
X of 1882.)] Held that orders passed under ss. 
143, 144 and 176, Criminal Procedure Code, can- 
not be revised iyj the High Court. Queen Em- 
PREs V, Jag AN Singh. 

[XII-102 

(L) s. \ 4 A.-^ 0 rder to rehuild a Structure.^ 
iAct X of A District Magistrate has no 

power either under s. 144 of the Code of Crimi- 
nal Procedure or in his executive capacity to 
make an order for the re-building of a structure 
on private land which has fallen into disrepair 
or been pulled down, neither has he power to 
make any order \vhich would have the direct 
effect of interfering with the execution of a 
decree of a Civil Court In the matter of the 

PETITION OF RaHMATULLAH, 

[XV'-96 

(2) Order to stop the holding of market 

for indefinite period— {Act X of 18S2),] The 
Magistrate or Collector of a district has no power 
as an executive officer to stop the holding of a 
market within his district on a particular day 
when circumstances have not arisen such as 
would justify his taking action under s. 144, 
Criminal Procedure Code, and even when such 
circumstances have arisen the prohibition can 
not be for an indefinite period. Ananda Chan- 
dra Bkutiacharjee v, Carr Stephen (/. Z, 19 
Calc,y 127) ; Gopi Mohun Mullick v. Tara Moni 
Chowdhrani (L Z. R.t 5 Cal., 7) ; Bradley fame* 
son (Z L. R., 8 Calc., 5S0) ; Shurut Ckunder Ba^ 
mr fee V. Bama Chum Moo ke fee. (4 C Z. R., 
410); Queen-Empress v. Lakhml Das Makand 
Das{LL R., 14. Bom., 165); Kedar Nath v. 
Rugkonaih {N.-W, P. H, C Rep., 1874, p. 104) 
referred to. Muhammad Bakar Ali v, 
Bakwant Singh. 

CXVII-59 

Order prohibiting slaughter of 

animals except in slaughter house -{Act X of 
1S82).] This is a petition for the revision of an 
order of the Magistrate directing that without 
the permission of the Municipal Board the 
slaughter even of vcrtive animals shall not take 
place except in the slaughter house. Held that 
so long as the Municipal Bye-laws are not 
altered the order of the Magistrate could not 
be questioned for it is prohibited generally by 
the Bye-laws, Abduelah and others v. Na- 
NAE ChaND others. 

[V-258 

( 4 ) — ffigh Courts power of reoisicn* 

See 439, !^os, (15), (16) and (17). 


CBIMIISrAIi PBOCEBUBE CODE.- 

( continued.) 

(5), (Act X of 1872). 

Held that an order presumably made under s. 
518, Criminal Procedure Code, by a Magistrate 
not empowered by law to make an order under 
the provisions of that section could be quashed 
by the High Court, Empress Abdul Rahim. 

[11-140 

(1) 8.145 — Tangible immoveable property — 
Share in undivided village— {Act X of 1882}.] 
This was an order passed by a Deputy Magis- 
trate declaring one Bachi to be in possession 
of a 3rd share of a certain undivided village 
under s. 145, Criminal Procedure Code. The 
share was claimed by another person to be 
in his possession. Held that as the village 
was undivided a 3rd share could not be re- 
garded as tangible immoveable property and 
the provisions of Chap. Xll of Act X of 1882 
were therefore not applicable to the contro- 
versy. Further that there being no evidence of 
present and imminent danger of a breach of the 
peace the interference under s, 145, Criminal 
Procedure Code, was not justified. Beni 
Narain V , Achraj Nath. 

[III-163 

(2) '-Collection of rents -{Act 

X of 1882).] Held that a dispute regarding the 
collection of rents was a dispute concerning 
tangible immoveable property within the mean- 
ing of s. 145, - Criminal Procedure Code. Pra* 
matha Bhusana Deb Roy v. Doovga Churn 
Bhattacharji {I.L.R., ii Gz/., 413) followed. 
Durga Kuar V . Phulzari Lal. 

[V -299 

(3) 'Standing crops — {Act X of 

1S82.)] Standing crops are “ tangible immoveable 
property” within the meaning of s. 145, Criminal 
Procedure Code. Ganga Prasad v. NaRAXN 
AND OTHERS. 

[XIII-i45 

{f\—^^Shall make ,so satisfied'^— Essentials 

of preliminary proceedngs—{ Act X of i8S2.j] 
In the record of the proceedings of the Magis- 
trate taken under s. 145 of the Code of Criminal 
Procedure, there was no preliminary order in 
writing by him stating that he was satisfied that 
the dispute was likely to cause a breach of the 
peace. Neither did his final order disclose 
that he was so satisfied. Held that the first 
irregularity might have been cured by s. 537 of 
the Code of Criminal Procedure. BakshULLAH 
AND ANOTHER V. LATAFAT-UN-NISSA. 

[i\,;-3i7 

(5) {Act Xof i8S2).] 

This was an application for revision of an order 
under 3. 145 of the Criminal Procedure Code, 
an application for revision to the Sessions Judge 
having been rejected'^ Held that as the order in 
question (purporting to have been passed under 
s. 147 instead of s. 145) does not contain either 
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of the essentials of preliminary proceedings, 
namely (i) a statement that the Magistrate is 
satisfied that a dispute likely to induce a breach 
of the peace exists and (ii) the grounds upon 
which he is so satisfied, it was ultra vh-es and 
must be set aside. Petition of Mahabir 
Prasad. 


Empress v, Loc^an. 


[V-302 

[1-46 


\ 

j 

1 


Order withoict takmg e^ideiice — 

{Act X of IZTl).] I/etd that an order passed 
under s 530 of Act X of 1872 declaring one of the 
parties entitled to retain possession without 
taking any evidence at all as to possession was 
illegal and must be set aside. Gobind and 
OTHERS V, JaGESHAR AND OTHERS. 

[11-18 

(7) ^Possessiou — {Act X of 1 8S2).] The 

possession which a Magistrate acting under 
s. 145 oi the Code of Criminal Procedure has to 
find and support is possession at the time of the 
Magistrates proceedings, iieiice where a 
Magistrate decided a question of possession 
under s. 145 upon evidence taken six months 
previously. Held that such order was irregular 
and unsustainable. In the matter of the 

PETITION OF JaI LaL, 

[Xl-ilS 


(8) ^^ect X of 18S2).] 

Where certain villages were managed for the 
joint benefit of three persons, one of them being 
the lam/mrdar of all the villages, but Vycre not 
in the actual possession of such three persons 
orofanyoneof them. Held that for the pur- 
poses of s. 145 of the Code of Criminal 
Procedure, that one of the three who was lam- 
dardar must be deemed to be in possession. 
Ramoai V, Parbatxi. 

LX-17S 

(I.) s. 140, — Attac/ime?:t—(Act X of 1SS2),] 
S. 146 of the Code of Criminal Procedure does 
not give jurisdiction to pass an order of attach- 
ment in a dispute between parties whose right 
would have to be determined by a Revenue Court, 
C/ieda Lai v. Mul C/iand (L L. R,, 14 

AiLi zo) Madayyav, Yenkatail, Z. if., n 
Alad., i93;referred'to. Ganga Prasad Narain 

AND OTHEKS. 

[Xm-145 


(2)-—- ; Proftis- (Act X of 

zSS2).J Where immoveable property has been at- 
tached by a Magistrate under the "provisions of 
s. 146 of the Code of Criminal Procedure, pen- 
ding the decision of a Civil Court in respect 
thereof the Magistrate is not entitled after the 
final decision of the Civil Court to retain in his 
hands the profits derived from such property 
during attachment. In the matter of the pe- 
tition OF Avadh Narain Ial and another, 

[XIIIIOO 


obimojIl phocebube code, 

— f' continued.) 

s, 161 — Exa 7 nm(ition of witness by _ police--^ 
Mode Gf-— Signature— (Act X of 5882).] It is not 
necessary that the katement of a' witness 
recorded under s. 161 of the Code of Criminal 
Procedure, 28rf2, should be elicited and recorded 
in the form of alternate question and answer, 
in the same manner as statements or confessions 
recorded under ss. 164 and 364 of the Code, it is 
sufficient if such statement is substantially an 
answer to one or more questions addressed to 
the witness before the statement is made. It 
is not illegal, though unnecessary, for a police 
officer recording a statement under s. i6x of the 
Code of Criminal Procedure, 1882, to obtain the 
signatures of persons present at the time to 
authenticate the record of such statement. 
Queen-Empress Bkagv»’antia. 

[XII-141 

(2.) S. X^'^^Siatement to police, — Use 
agaifist accused — ( Act X of 18S2 A statement 
made by a witness under s- i6i of the Code 
of Criminal Procedure to a police officer inves** 
tigating a case may be proved at the trial of such 
case to contradict such witness, the witness 
having been first cross-examined on the point 
in respect of which it is sought to contradict 
him. But where it appeared that, but for-the 
principal witness for the defence having been 
discredited by means of proof of a previous incon- 
sistent statement made by the said witness be- 
fore the investigating officer, the accused would 
have been acquitted, it was held that this 
amounted to a using of such statements as evi- 
dence against the accused within the meaning of 
s, 162 oi the Code of Criminal Procec^ure. Quec7u 
Empress v, Sitara^n Vithal (/. Z. /Z, it 
Bom., 657) approved. Queen-Empress v. 
Madho. 

[XII-220 

(2.) Wlmi a?id how to ha 

used in evide 7 tce — (Act X t?/iSS3.)] A police offi- 
cer’s notes of statements made to him in the 
course of an investigation and recorded by him 
under s. 161 of the Code of Criminal Procedure 
should, if used at all at the subsequent trial, be 
used only after proper proof of them and of the 
circumstances under wdiich they were recorded, 
and under the direct sanction of the presiding 
judge. Copies of such notes should not be given 
without question and as a matter of course to 
the accused or his counsel. Queen-Empress 
V. Nasiruddin. 

[XIV -07 

(3) lActXof iS82).] Though 

speaking generally statements, other than dying 
det’^rations, made to a police officer in the 
course of an investigation under Chapter XIV 
of the Code of Criminal Procedure may be 
used at the trial in favor of an accused person, 
such staternents can only be so used when they 
are legally* brought as evidence befere the 
Court, that is to say, a witness^ having been 
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cross-examined as to a statement, it may be 
shoivn by the evidence of the police officer that 
he did make a statement favorable to the 
accused, which the witness denies having 
made; and if the statement was at the time 
reduced into writing by the police officer, the 
officer would be allowed to refresh his memory 
by referring to it, but the written statement 
itself, when the statement has been reduced 
into writing (according to the section it must 
not be signed by the person making it) cannot 
be used as direct evidence of what was stated 
by the witness to the police officer, Queen- 
Emfress V, Taj Khan and others. 

[XIV-208 

(1) s. \%4t.-^Confess%on--{Act X of 1872).] 
Held that the Magistrate would have exercised 
a sounder discretion if he had taken the evidence 
of the witnesses for prosecution first, instead of 
hurrying the prisoner fresh from the hands of 
the police to give evidence against himself. 
Empress v, Kura. 

[ 11-166 

(2) Not recorded in manner 

f rovided-^ Admissibility— {Act X «?/i 883).3 A 
con%ssion made in Court three weeks before the 
commencement of the enquiry and any evidence 
had been taken was in the following terms 

My statement is this” (After the statement 
in which accused admitted having killed one Sf 
the confession proceeded as follows)— Ques- 
tion—** Have you made this statement vol- 
untarily, without having been threatened inti- 
midated or taught by any one?” Answer—** I 
have made the statement voluntarily. No one 
threatened me, or intimidated me, or taught 
me. I am in my proper senses. I have nothing 
else to say ; nor was I punished before.” The 
memorandum required by s. 164, Criminal Pro- 
cedure Code, to be attached to the confession 
mentioned in that section was attached to this 
confession. The qtiestion was whether this con- 
fession was admissible in evidence against the 
accused, who had been convicted of the murder 
of one S. Meld by Stuart, J., that the confession 
was admissible though not taken in the manner 
directed by ss. 164 and 364, Criminal Procedure 
Code. 

Per Straight, J., that it was very doubtful 
whether the statement having been taken at a 
%vrong stage of the case was not altogether in- 
admissible but that if the defect w^as cured by 
s* 533» Criminal Procedure Code, the Court would 
hesitate to hold thTat the accused was not 
prejudiced by the Magisirp.te’s action. Empress 
V, Baljit. 

[in-238 

Empress v, Gajadhar and others, 

[III-243 

13) ] 

See 864, Nos. (3), {4) and (5), 
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(1) . s. 112— Police Diaries,— General order 
to produce— {Act X of 1882),] A Sessions Judge 
although he has power in any particular case 
which is before him to send for the police dia- 
ries, connected with the case, if he thinks it 
necessary to peruse them, has no authority to 
issue a general order that in every case com- 
mitted for trial to the Court of Session, and in 
every criminal appeal, the police' diaries should 
be submitted to the Court of Session simulta- 
neously with the Magistrate’s record of the case. 
Such an order is illegal. Queen-Empress v, 
Mannu, 

[X¥II»174 

Queen-Empress Mohan. 

[XIV-18I 

( 2 ) , Proper use of— ‘{Act X of 

1882),] The provision in s. 172 of the Code of 
Criminal Procedure that ** any Criminal Court 
may send for the police diaries of a case under 
inquiry or trial in such Court, and may use such 
diaries, not as evidence in the case, but to aid 
it in such inquiry or trial ” does not authorize 
a Court in making a summary of their contents 
part of its judgment and apparently making the 
statements contained therein virtually evidence 
in the case. Statements contained in the 
police diaries may be used, e. g,y for the pur- 
pose of assisting the Court in the examin- 
ation of witnesses, but no statements in the 
diaries can be used as evidence, if they can be 
used as such at all, unless and until they are 
brought upon the record and properly made 
evidence in the case. Queen-Empress v, Nand 
Lal and Others. 

[XIV-155 

Empress v, Gayadin and others. 

^ [III-145 

(3) {Act X of 1882,)] 

In this case the Court observed that the use 
of the police diaries for the purpose of corro- 
borating or discrediting the witnesses for the 
prosecution was illegd. Empress v, Chunni. 

[III-37 

( 4 ) , Prlvilege-{Act X q/‘i 882 ).] 

The privilege given by s. 161 of the Code of 
Criminal P ocedure does not extend to state- 
ments taken under s. 172 of the Code. Sheru 
Sha V. The Queen-Empress (/. L, i?., 20 Calc,^ 
642) followed. Queen-Empress v, Ruhr 
Singh and others. 

[XVI-183 

(5) " " " - — Proper use of— Privilege— 

{Act X of 1882).] In no case is an accused 
person entitled as of right to a copy of any state- 
ment recorded by a police officer in the special 
diary prepared under the authority of s. 172 
of the Code of Crimifial Procedure. The spe- 
cial diary may be used by the Court to assist 
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ii in the inquiry or trial by suggesting means of 
further elucidating points which need clearing 
up and which are material for the purpose of 
doing justice between the crown and the accused; 
but entries in the special diary cannot by them- 
selves be taken as evidence of any date, fact or 
statement therein contained. The special diary 
may be used by the Court for the purpose of 
contradicting the police officer who made it but 
not for the purpose of contradicting any wit- 
ness other than such police officer and the 
special diary may be used by the police officer 
who made it for the purpose of refreshing his 
memory, by the Full Bench that— if the 

special diary is used by the Court to contradict 
the police officer who made it, or by the police 
officer who made it to refresh his memory, the 
accused person or his agent has a right to see 
that portion of the diary which has been re- 
ferred to for either of these purposes, that is to 
say, the accused person or liis agent is entitled 
to see the particular entry which has been 
referred to and so much of the diary as in the 
opinion of the Court is necessary in "that parti- 
cular matter to the full understanding o*f the 
particular entry so used, but no more. The accus- 
ed person or his agent is not entitled to see the 
special diary under any other circumstances. In 
all other respects, except in the cases mentioned, 
the diary and all eniries in it are absolutely 
privileged. Held by the Full Bench (Banerji 
and Aikman, JJ., contra). A police officer inves- 
tigating a case may lawfully reduce into writing 
in the special diary the fulljand unabridged state- 
ment made to him by a person whom he is ex- 
amining or has examined under s. j6i of the 
Code of Criminal Procedure, and if he does 
so, his record of such statement is part of the 
special diary and is jijst as much" privileged 
as any other entry in tne diary. 

Per Banerji and Aikman | J. — Statements 
recorded under s. 161 of the Code of Criminal 
Procedure by a police officer making an ia- 
vestiga.tion were not intended by the Legisla- 
ture to be entered in the special diary, and if 
they are so entered do not form a?i integral 
part of the diary and are not privileged, but 
the accused person is entitled to see them. 

mere summary, however, of facts ascertain- 
ed by an ^investigating officer from persons 
exaniineci by him, not being a report of their 
actual stalerneiits, may properly Slid a place in 
the special diary. The following cases were 
referred to. 7 Vie Hm^ress v. Halt Chnrn Chu- 
7 iart { 1 . L. P., 8 Cal., 154); Kallu v. The 
Qiieen-Enipress (29, Pan;\ Pec. Cr. J, ^5); 
Quean-Empress v. Nasir-7td-din (/. Z. i?.; x6 
AU.i 2^); Queen~p7npress v. Jhubboo Mahio7i 
(/. Calc., 739/; Rt the matter of Maho- 

med Ah Hadjiv, The Quee7t- Empress (/. Z. P., 

16 Cato., 612 note)] Bikao Khan v. The Ouee^i- 
E^npress (/. Z. R , 16 Cal^., no); ShenrSha v. 
The Queen E7npress (T L R., 20 Calc., 642;; 
Quern-Empress v, Pt^dr Smgh {W, N., 1896, 
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P‘ ^93) and Pe^^c v. Utta 77 i Cha 7 id, Kapur 
Cka 7 zd (i\ £o?k, H. C. Pep.^ 120). Queen- 
Empress V. Mannu. 

[XVII-174 

s. 176—'///^/? ComTs power of 7 'evislo 7 i— 
{Act Xof 1^32^.] Held that orders passed under 
s. 176, Criminal Procedure Code, cannot be re- 
vised by the High Court. Empress v. Jagak 
Singh. 

[XII.102 

(1) s. 1 * 77 — Ve 7 iue. — AbdiiCt/o?t-~{Act X of 
1882).] The facts of this case as stated for the 
prosecution were, — that a girl under 16 was by 
her own consent and that of her guardian taken 
by the accused from a certain village f-C (situ-* 
ate in Alirzapur district) to village V (situate in 
Benares district). Here at F plans were made to 
marry her against her will and she was taken 
with that view to another village Z, against 
her will. On these facts the accused were com- 
mitted by the Magistrate of Mirzapore to the 
Session’s Court of that district fox* the offence of 
abduction. The Sessions Judge reported the 
case to the High Court with the recommeiida- 
tioii that the commitment should be quashc3 as 
no oii'ence was committed within the jurisdic- 
tion of the Magistrate. Held that as the Magis- 
trate had jurisdiction to deal with a charge of 
abduction' from a place within the district of 
Mirzapore the commitment cannot be quashed. 
If that charge is not made good by the evidence 
it will be a ground for acquitting the accused. 
Empress v, Dawan Singh and others. 

[IV-SI 

(2) histigaiion by lcttc 7 ^—{Act X 18S2).] 

Where one person^ instigates another to the 
commission of an offence by means of a letter 
sent through the post the offence is completed 
so soon as the contents of such letter become 
known to the addressee and the offence is triable 
at the place where such letter is received. 
Queen-Empress v, Sheo Dial Mal. 

[XIV-135 


(3) . - -Kid -tiapphtg —Co7ztt7mi 7tg 

ojfeiice — {Act* X of iBSa).] Meld that kid- 
napping was not a continuing offence, but is 
complete directly the minor has been taken, 
from the keeping 01 the lawful guardian, and 
therefore the jurisdiction of the Court is deter- 
mined by the place where the minor was first 
taken out of the keepVig of the lawful guardian^ 
a trial in another district is illegal and must 
be set aside. Empress v> Budha and an- 


[IlT-67 

Queen-E’^ipress V, Ram vSundar and an- 

[XVI-19I 


61 
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Empress p. Prasadi, 

[VII-139 

Empress v. Surja and others. 

[111-164 

See also 

Queen Empress v. Ram Dei and others. 

[XVI-96 

s. V^B’-‘Vefme-^ Where consequence follows 
’—{Act. X of 18S2).] B., an employe of a com- 
pany, the office of which was at Cawnpur, was 
charged with the oftence punishable under 
s. 408 of the Indian Penal Code, The com- 
plainant^ alleged that being in charge on 
behalf of the company at a place in Bengal, 
of certain goods belonging to the company and 
being ordered to return the said goods to Cawn- 
pur never did so, and failed to account for the 
goods or their value to the loss of the company. 
Held that on the statement of the case by the 
complainant the Courts at Cawnpur had juris- 
diction to inquire into the charge, inasmuch as 
the consequences of JB's acts, namely loss to 
the" company, occurred in Cawnpur. Queen- 
Empressz^, O’Brien* 

[XVI-191 

(I) s. \BO'^Venue-^ Kidnapping— Wrong- 
fully confining kidnapped person— {Act X of 
1882}.] Ram Dei, Chajju, Piru and Kamar were 
committed by the Joint Magistrate of Muzaifar- 
iiagar to thO^Court of the Sessions Judge of Saha- 
ranpur. Upon the case which was before the 
Joint Magistrate it appeared that Ram Dei had 
committed the offence punishable under s. 366 of 
Indian Pcnai Code in the district of Bijnor and 
possibly the other three persons had committed 
the offence punishable under s. 368 of Indian 
Penal Code in the district of Muzaffarnagar; 
Chajju and Piru also possibly having committed 
the offence punishable under that section in 
Bijnor. Under the above circumstances the 
High Court, maintaining the order of com- 
mitment made by the Joint Magistrate, directed 
the case to be transferred for trial to the Court 
for the trial of sessions cases arising in the 
Bijnor district, namely to that of the Sessions 
Judge of Moradabad, Reg. v, Sarnia Kaunda7i 
\LL.R. I. Mad.^ i73) and Queen- Empress v. 
Surja {Weekly Naies^ 1883,^. 164) not followed. 
Queefi-Empress V. James Ingle (/. Z, R., 16 
Bom., 200) referred t^, Queen-Empress v, Thahu 
(/. Z. R,, 8 Bom., 312) followed. Queen-Em- 
RRESS V . Ram Dei and others. 

[XVI-96 

{%) {Act X of 1882).] 

A certain girl was kidnapped from the lawful 
guardianship of her husband, at a village in the 
llainpari District, by A and was ^wrongfully 
confined with the knowledge that she had been 
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abducted or kidnapped by B and C at Aligarh. 
All the accused were committed to the Sessions 
Judge of Aligarh. On the report of the Judge 
it was held that the offence of kidnapping having 
been committed at Mainpuri, A should have 
been committed to the Sessions Judge of 
Mainpuri and and C could be tired in the same 
Court uuder s. 186, Criminal Procedure Code. 
Empress v. Surja and others. 

[III-164 

(3) , Receiving stolen property — 

ht Gwalior — {Act X of i882.)j Certain persons 
not being British subjects, were found in the 
Gw^alior State in possession of property stolen 
in British India. Held that the British Courts 
had no jurisdiction to try the offenders under s. 
412, Penal Code. Empress v. Kirpal Singh 

AND OTHERS. 

(4) . Rampore — 

{Act X of 1S82).] The accused in this case had 
been committed by a Bareily Magistrate to the • 
Sessions Judge of Bareily under s. 411, Indian 
Penal Code, it appeared that the property had 
been stolen in the Bareily district, and was 
found in the Native estate of Rampore in the 
possession of the accused. Held (on a reference 
by the Sessions Judge) that as the offence 
charged was committed beyond the limits of 
British India, the committing Magistrate had 
no jurisdiction to enquire into the charges 
uuder s. 1S8 of the Code of Criminal Procedure 
and the Sessions Judge had no jurisdiction to 
try them without a certificate from the Poli- 
tical Agent of the estate ; the commitment is 
therefore quashed. Empress v. Chan and 

ANOTHER. 

• fIV-85 

s. lS2—Co?ifiHmng offe7ice—Kidnappi7ig.'] 

See s. 177, No (3), 

Theft on journey — {Act X of 

1882).] One B S, a resident of Kamaun district, 
was travelling in the plains with HS accused* 
his servant, who had the charge of his money 
and other moveable property. On arriving at 
Bulandshahr district, B S demanded an account 
from HS, and found a considerable amount 
unaccounted for and certain moveable property 
missing. The same night HS disappeared. 
BS made a report to the police and returned 
to Kamaun. Subsequently HS was arrested 
in the Kamaun district out no propeity was 
found with him. Held that the Magistrate of, 
Bulandshahr would have jurisdiction to try the 
case but as it had been represented to the 
Court under s. 526, Criminal Procedure Code, 
that it will tend to the general convenience of 
the parties and the witnesses, the trial should 
be held in Kamaun. Impress v, Harak Singh. 
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( i ) . s. 18 S — Venue— Britii h sub jects — Offe?ice 
committed otit of British htdiai\ 

See s. i8o No. (4). 

^2), Certificate of Political Agent-^ 

{Act X of 1882).] The absence of the certificate 
of the Political Agent required by s. 18S of the 
Code of Crimiuai Procedure is an absolute 
bar to the trial of a case to which the provisions 
of the section apply. Queen-Empress z/. Ram 
SUNDAR AND ANOPHER, 

[XVI-i 9 X 

Empress v, Che fa and another. 

[IV -85 

s 1 90 ( a) — Co^nplabit — Who ca 7 t make— {Act 
X of 1SS2).] The complaint upon which under s. 
191 C^’), Criminal Procedure Code, a Magistrate j 
can take cognizance of an offence, may be made 
by any member of the public acquainted with the 
facts of the case not necessarily by the person 
aggrieved by the offence to which the complaint 
relates, hi re Ganesh Narayan Sathe (/. Z.. , 

13 Bom.^ 600) followed. Fare and Alt v. PIanu- 

MAN Pl^ASAD. 

[XVI -149 

s. \^\--Transfer—{Act X of 1882).] Where 
a Magistrate Vv^as found to have taken cogniz- 
ance of an oitence under clause {c) of s. 191, 
Criminal Procedure Code, /-/eld that he had no 
power, an application being made under the 
last clause of the section above named to | 
refuse to transfer the case. Empress v, R, 
Hawthorne. 

[XI-i 02 

(i). s. 192 — TruJiSy^er — Evide^ice — {Act X of 
1882).] A Magistrate 40 whose Court a case 
under s. 355 of the Indian Penal Code had 
been transferred at a stage when all the 
evidence for the prosecution had been taken j 
did not resummon the witnesses for the prose- j 
cution but proceeded to act on their evidence as •' 
if it had been taken before himself. Held that 
whether such procedure amounted to an irregu- 
larity or illegality or not it was sufficiently pre- 
judicial £0 the accused to warrant the convic- 
tion being quashed. Queen-Empress 
Bashir Khan and another. 

[XII -19 

Queen Empress v, Radhe and others. 

[X -7 

|[2) Formal order— Irregularity 

— {Act X of 1SS2).] The accused in this case 
w'as charged with olfences under s, 193 and 
204, Penal Code. He was convicted under 
s. 193 and the trial of the other charge was 
stayed under s. 240, Criminal Procedure Code. 
The conviction under s.193 was set aside in appeal 
and the trial on the charge withdrawn, viz. 204 
W2ls recommenced but befbre another Magis- 
trate. The case was ultimaiely transferred to 
the District Magistrate, it did not clearly 
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appear whether upon the revival of the charge 
any formal order for transfer was made by tlie 
District Magistrate. Held that as both the 
second Magistrate and the District Magistrate 
had undoubted jurisdiction to try the case the 
irregularity could not have the effect of rebutting 
the proceedings. Empress v. Raghunandan 
Lal. 

[IX-S 

(S) .] When 

a Criminal case is transferred by an order 
of the High Court from a Court subordinate to a 
District Magistrate to the Court of a District 
Magistrate, it it is intended that the District 
Magistrate shall have power to transfer the case 
to a Subordinate Court, that inteniion will be ex- 
pressed in the order of the High Court. Ihio such 
intention is expressed, it will be understood 
that, in the case of a transferfrom a Court subordi- 
nate to a District M.agisrrate to a District Magis- 
trate’s Court, that District Magistrate’s Ct)urt 
is expected io try the case itself, but when 
the transfer is from the Court of one District Ma- 
gistrate to the Court of another District Magis- 
trate. it will be understood that, unless the con- 
trary is directly expressed, tlie Magistrate of 
Court to which the transfer is niacle has power 
and jurisdiction to apply s. 192, Criminal Pro- 
cedure Code, and to transfer Ihc case to the 
Court of any Magistrate subordinate to iiim 
who may be competent to liy it. 

Queen-Empress Mata Prasad and others, 

Xxvii-so 

(1) , s. IdB^-Sanctioji - Preliminary e 7 igui?y 
— {Act X of 1872).] IleldfiTsi in giving sanction 
under s. 468 of Act X of 72 (Criminal Proce- 
dure Code) it was not necessary lor the Court to 
make a preliminary inquiry under s. 471 of 
the Code when ii was sufficiently acquainted 
with the facts of the case. ^ Barhai Ullah Kha7z 
1’. Re 7 z 7 iie{i. L, i?., i AiL^ 17) followed. Peti- 
tion OF Harsukh and another. 

[ 11-20 

( 2 ) . {Act Xof s8S2).] 

In a suit on a bond, instituted in the Court of 
a Munsif, the question whether the defendant 
had executed the bond or not was referred to 
arbitration. The arbitrator decided that the 
defendant had not executed the bond, and that 
it was a forgery. The Munsif dismissed 1 he suit 
in accordance with die award. The defendant 
then applied to the Munsif “*for sanction to pro- 
secute the plaintifi' r^ithouv specifying in his 
application the offences in respect of which he 
desired to prosecute. The Munsif granted 
sanction, merely observing that there were 
sufficient grounds for sanctioning the prosecu- 
tion, without giving any reason or specifying 
the offence^ or offences in respect of which 
sanction was granted. Held that as the Munsif 
himself iind not determined the question of 
forgery in the suit, he should have made some 
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inquiry to satisfy himself that there were 
materials to justify a prosecution. In the 
MATTER OF THE PETITION OF PaRSOTAM LaL, 

[III-226 

iN THE MATTER OF THE PETITION OF NaRO- 

TAM Das. 

[III-225 

(3) — JSJot to be granted as 

matter of course— {Act X q/iSSa)^ A prose- 
cution of a charge under s. 211 of the Penal 
Code, should not be granted under s. 195 of the 
Criminal Procedure Code, as a matter of 
course, but only when the complainant can 
satisfy the Court that the interests of justice 
require, a prosecution and there is a strong 
prima facie case against the accused. Hela^ 
therefore, where Swho had been tried before the 
Court of Session for an offence, and acquitted, 
applied to the Court, in respect of the criminal 
proceedings which had been instituted against 
him, for sanction to prosecute G for abetment 
of an ofience under s. 21 1 of the Penal Code, 
and the Sessions Judge granted the sanction, 
and there was nothing on the record of the 
criminal case or of the Judge’s proceedings to 
show on what grounds G was accused of abet- 
ting a false charge, or on what grounds the 
Judge gave the sanction, that before the Judge 
gave the sanction he should have satisfied him- 
self by examination of S or other inquiry, whe- 
ther S had sufficient grounds in fact, for accusing 
G, and whether there were good frima facie 
grounds for suspecting G ot abetting a false 
charge, and permitting a prosecution. In the 
MATTER OF THE PETITION OF GaURI SaHAI. 

[III-240 

(4) . Notice— {Act X of 1S82).] An 

order under s. 195 of the Code of Criminal 
Procedure sanctioning a prosecution for per- 
jury is not bad by reason of notice to show 
cause not having been issued previously to 
the person against whom such order is made. 
Krishnamma Das V . Hari Bera (/. Z. i?., 12 
Calc,^, 58). If an order under s. 195 of the Code 
of Criminal Procedure lapses, not having been 
acted upon within 6 months, that does not 
bar the granting of fresh sanction on the same 
grounds if a sufficient reason for the delay be 
shown. Darhari Maniar v. Jagoo Lai {/ L 
R,, 22 Calc., 573) not followed, (kdab Sinek 
V. Debt Prasad { I ^ L . R ., 6 All., 45) ; BalSeo 
Singh v.Pras^i {W. N., 1892, 245) referred 

to. Mangar Ram v. BeIxARi and another, 

[XVI-H3 

( 5 ) . s. 105 ( 1 )— (a ) — Complainant should be 
given opportunity to prove his case^{Act X 
of 1882}.] A complaint of offences under ss. 
323 an^ 379 of the Pena! Code, was referred to 

inquiry. The police reported 
that the charge was a false one, and thereupon 
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the Magistrate of the district passed an order 
under s. 195 of the Criminal Procedure Code, 
directing the prosecution of the complainants for 
making a false charge, under s. 21 1 of the Pena! 
Code. Held that the order under s. 195 of the 
Criminal Procedure Code, should not have been 
passed until the complainants had been afforded 
an opportunity of proving their case, which had 
been thrown out merely on the report of the 
police. The Government v. Karimdad (/. Z. 
i?., 6 Calc.<^ 496) referred to. Empress v. Ganga 
Ram and another. 

[v-323 & vi-aa 

(1^^. Prosecution under s, 1S2, Penal 

Code-Sanction— {Act X of 1882).] A prosecu- 
tion under s. 1S2 of the Penal Code may be 
instituted by a private person, provided that he 
first obtains the sanction of the public officer to 
whom the false information was given, or of 
his official superior. Queen Empress v. Rad ha 
Kiskan {l.L.R., 5 Alf 36) overruled. Empress 
V. Jugal Kishore. 

[VI-133 

See also 

Empress v. Jamni. 

[111-71 

(7), Subordination-- District Magis* 

trate— Police officer— {Act X of 1882).] Where 
a District Magistrate directed the prosecution 
under s. 21 1, Penal Code, of a comjDlainant 
whose case had been heard and determined by 
a Magistrate of the first class. Held that the 
order of the District Magistrate must be taken 
to have been made by him as head of the police 
in respect of an offence committed before a 
police officer and assuclj-was a good order. Em- 
press V, Ram Khilawan, 

[X-I 67 

See 

Empress v. Zorawar. 

CX-I68 

, — Bench of Honorary Magis^^ 

irate— Police officer- {Act X of 1882).] Held 
that a sanction given by a Bench of Honorary 
Magistrates for the prosecution under s. 182 
of the Indian Penal Code of a person alleged 
tohavemadea false report to the police was 
an illegal sanction, inasmuch as the police 
officer to whom the report was made was not 
subordinate to the Bench of Honorary Magis- 
trates within the meaning of s. 195 of the Code 
of Criminal Procedure. Queen-Empress 
Baldeo Prasad. 

[XV-I 52 

( 9 ) . - — Chairman , Municipal Board 

—Secretary— {Act X of 1882).] The chairman 
of a Municipal Boa'^d has power apart from 
and independantly of the rest of the Board, to 
grant sanction for a prosecution for an offence 
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under s. 182 of the Indian Penal Code, commit- 
ted in respect of the Secretary of the Board. 

in granting such sanction it is not necessary 
for him as a condition pi'ecedent to issue notice 
to the person against whom sanction is granted. 
In the matter of the Petition of Sheo 
Prasad. 

[XII -31 

(10) s. Prosecution under s. 

211, P, C. — Sanction— {Act X of 1882).] RK 
lodged a petition with the police authorities, 
alleging that one J R and others had committed 
theft and stolen lot of property out of his house. 
The police on enquiry reported the charge to be 
a foundation-less* one- 'Thereupon 7 institu- 
ted proceedings under s. 282, Penal Code. The 
Deputy Magistrate struck off the case on the 
ground that the prosecution should have been 
under s. 21 1 and not under s. 282. Held that 
the charge under 3. 182 should have been altered 
under s. 21 1, Penal Code. Held further that 
as the charge did not result in proceedings 
being taken in any Court no sanction under s. 
195 of the Criminal Procedure was necessary. 
Jai Naraj'n V. Ram Krishna. 

[V -95 

( 31 ). Committed in.., any Courf^ — 

Docume?it deposited under s. 83 0/ Act IV of 
1S82 — {Act Xof 1882).] Held that where a mort- 
gage-deed is deposited in Court in pursuance of 
the procedure provided by s. 83 of the Transfer 
of Property Act, such document is neither put 
in evidence before the Court nor brought to the 
notice of the Court in the cours^e of a judicial 
proceeding, so as to give the Court power to 
sanction, either under s. 195 or s. 476 of the Code 
of Criminal Procedure, i;he prosecution of a per- 
son suspected by the Court of having forged 
such deed. Adhar Singh and others v, Ab- 
LAKH Singh and others. 

[XV -145 

(X 2 )» s, 195 \^).^Court— Registrar— (Act X 
19/1882).] A Registrar acting under s. 73 of the 
Indian Registration Act, 1877, is not a Court with- 
in the meaning of s. 195 of the Code of Criminal 
Procedure. Atchayya v. Gangayya (A L. i?., 
15 Mad.^ 138) dissented from. Queen-Empress 
•V. Ram Lal and others. 

[XIII -59 

(13)^ — { 4 ^.—Natu 7 'e of sanciio?^ — {Act 

Xf?/i8S2).] The applicant TIC made a com- 
plaint under s. 342, Penal Code, against B and 
another, in the Court of a second class Magis- 
trate who threw it out under s. 203, Criminal 
Procedure Code. He further directed that as 
the Superintendent of Police requested that the 
crime be struck off the register, the papers may 
be laid before the District ‘Magistrate for orders. 
On the same day the District Magistrate passed 
Vhe following order The case will be struck 


CRIMIi^AL PBOCEDUBE CODE, 

s. 19 B— ‘(continued J 

off. A charge under s, 211 will be made against 
TX and RA* The case will be made over for 
trial to AAf Deputy Magistrate.” TX and RA 
applied to the Sessions Court for revision of 
this order, but the application was rejected. 
Then they applied to the High Court. Held 
that whether the District Magistrate may be 
supposed to have been acting under s. 476 or 
19 1 {c) of the Code of Criminal Procedure, 
his order cannot be sustained. He was not 
competent to act under s. 476, Criminal Proce- 
dure Code, as the matter was not brought under 
his notice*' in the course of a judicial proceed- 
ing.” If the Magistrate acted" under s. 292 {c) 
his order \vas bad, unless sanction was also 
given in the terms of s. 395, Criminal Procedure 
Code, but the Magistrate’s order does not com- 
ply with the terms of s. 19533 to the nature 
of sanction necessary,” nor is it an order which, 
with nothing more than a police report before 
him, the Magistrate was justified in passing. 
The application must therefore be allowed. 
Thakur Kandu and a.nother V, Bilar and 

ANOTHER. 

llV-290 

(U). {Act Xof 288u:).] 

This was an application to the High Court to 
revoke the sanction to the prosecution ol the 
applicants, who had given evidence in a sessions 
case, for giving false evidence. 

Straight, J., observed that sanctions grant- 
ed under s. 195, Criminal Procedure Code, 
should be drawn up with precision and parti- 
cularity, so as to convey dearly to 'the mind of 
the Magistrate entertaining the prosecution the 
exact offence or offences he is authorized to 
investigate.^ In the present case the order of 
the Judge is too general in its terms, and does 
not in substance set out the allegation upon 
which perjury is assigned, the place where, or 
the time when, the false evidence was given or 
the section or sections of the Penal Code under 
which the prosecution is to proceed. I may add 
that its language is sufficiently wide and com- 
prehensive to include those portions of the wit- 
ness’s evidence which the Judge believed. I 
sec aside the Judge’s order, feaving the respon* 
dents to make a fresh application for sanction, 
if so advised* In the event of their doing so 
and its being granted, the Judge will have it 
drawn up in advertence to the preceding re- 
marks, In the matter of the petition of 
ChIMMAN and others. -I 

, [III-228 

See 

Pargan Singh v, Thakurdin. 

[IV-276 

In the oe the petition of Par.so- 

TAM Lal, 

ini -226 
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In the matter of the petition of Naro- 
TAM Das. 

[III-225 

Petition of Sheoraj Singh. 

[IV-87 

In the matter of the petition of Har“ 

DIAL. 

[III-227 

Petition of Dwarka Das. 

[IV-56 

Thakur Kandu and another V, Bilar 

AND AN9THER. 

[I\r-290 

( 15 ). {Act AT of 1882).] 

An application for sanction to prosecute for 
forgery or perjury must indicate precisely the 
document in respect of which forgery is said 
to have been committed, or must set forth in de- 
tail the statement alleged to be false showing 
the', place where and the occasion on which 
such alleged false statements were made. Bal- 
WANT Singh v. Ubied Singh. 

[XVI-Sl 

W). 8 . 195 (6 ) . — Sanction df superior Court 
•^Grounds --{Act X of 1S82).] Before a supe- 
rior Court grants sanction for a prosecution un- 
der s. 195 of the Code of Criminal Procedure 
where such sanction has been refused by the 
Court before which the offence in respect of 
which sanction is sought is alleged to have been 
committed, it is necessary for such Court to satis- 
fy itself that there are good grounds for holding 
the Subordinate Court was in error in refusing 
to grant sanction, Kishan Lal v, Sheo Dial. 

[XIII-104 

(Act X < 9 / 1882 ).] 

One A sued M S for redemption, on payment of 
Rs. 33 as the amount due 'under the mortgage. 
MS set up a bond of Rs. 99, claiming that 
amount to be a charge tacked on to the mort- 
gage. The plea as to the bond was disallowed 
by the Munsif as well by the Subordinate Judge 
in appeal, but neither of those Courts expressed 
any opinion as to tlie^genuineness or otherwise 
of the bond. Having so far succeeded A made 
an application to the Munsif under s. 195, 
Criminal Procedure Code, for sanction to pro- 
secute M S for offences against justice. The 
Munsif refused the application on the ground 
that there was no sufficient ground to grant 
permission as no Court had considered the docu- 
ment to be a forged one. On appeal Ae District 
Judge reversed the order of the Munsif and 
granted the application for sanction, being under 
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the impression that such sanction should be 
granted simply to try whether the accusation 
was true or false. Iletd that the view held 
by the Sessions Judge was wrong and as there 
was nothing on the record to show that the 
bond was a forged one the sanction granted by 
the Sessions Judge is set aside and revoked. 
Empress v, Mahadeo Singh. ^ 

[VII-142 

(18) s. 195 ( 6 ). — S^^piry of six months — 
Fresh sanction - (Act X of 1882).] Held that s. 
195 of the Code of Criminal Procedure provides 
that no sanction is to remain in force for more 
than six months, but there is nothing to prevent 
fresh sanction being given, Budhu Mal v, 
Ajudhia Prasad. 

[IV-70 

Criminal Revision No. 128, March 15. 

[ 111-88 

Gulab Singh v, Debi Prasad. 

[111-198 

( 29 ) (/let X of 1882).] 

If a person to whom sanction to institute a 
prosecution for offences under ss. 193 and 21 1 of 
Indian Penal Code has been granted, allows 
such order to become void through lapse of 
time, he cannot afterwards, without naving 
substantial reason, get a fresh order for sanction 
in his favour. Chiddu v, Har Deo Prasad, 

[XI-40 

Baldeo Singh and another v, Prasadi and 

ANOTHER. 

[XII -245 

(20) {Act X of 

A obtained sanction from the Munsif to prose- 
cute ^ on a criminal charge under s. 195, 
Criminal Procedure Code. He instituted pro- 
ceedings thereunder before the Assistant 
Magistrate and a warrant for the arrest of B was 
issued. B summoned A as his witness ivho 
did not appear on the day fixed and the 
Magistrate passed the following order, <^Let 
the case be shelved for the present. ” Some- 
time after A appeared and asked the Magistrate 
to proceed with the case. The Magistrate asked 
A to obtain a fresh sanction as more than six 
months had expired since the first sanction was 
obtained. A applied and the Munsif granted a 
second sanction but this sanction was revoked 
by the Session Judge in appeal. Held that 
in the present case there was no need of a 
fresh sanction as the case was still on the file 
of the Magistrate. S, 195 does not mean that 
the whole proceedings must foe finished within 
six months, Gulab 6ingh Debi Prasad, 

{III-I96 
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^2 1 ) Sanciio?i—Co7nplahit — I 

{Act X of iSS2).j On the 2nd August. 1SS4, a | 
Munsih who was of opinion that in the course | 
of a suit which had been tried before him, cer- | 
tain persons had committed offences under ss. : 
193* 403 and 471 of the Penai Code, and that the I 
prosecution of these persons was desirable, made ' 
an order which he. described as passed under s. 
643 of the Civil Procedure Code and in which he 
directed that the accused should be sent to 
the Magistrate and that,..the Magistrate should 
enquire into the matter. - in May, 1S85, upon 
an application by one of the accused to *the 
District Court to “ revoke the sanction for 
prosecution granted by the Munsif it was con- 
tended that the sanction had expired on the 
2nd February, 1SS5, and had ceased to have 
effect. Held by the Full Bench that the Munsif’s 
order^whether it was or was not a sanction was 
a sufncient ‘complaint’ within the meaning of s. 
195 of the Criminal Procedure Code, and that 
the limitation period prescribed by that section 
was not applicable to the case. 

Per Petheram, C. J., and Straight, J.— That 
considering that s. 643 of the Civil Procedure 
Code was closely similar to s.466 of the Criminal 
Procedure Code, the Munsil'’s order might be 
taken as having been passed under the latter 
section. 

^ Also fer Petheram, C. J., and Straight, J ■ 
The words in s. 195 oi the Criminal Procedure 
Code, “ except with the previous sanction or on 
the complaint of the public servant concerned ” 
must be read in connection with s, 476, which 
was enacted with the object of avoiding the 
inconvenience which might be caused if a Miinsif 
or a .Subordinate Judge nr a Judge were obliged 
to appear before a Magistrate and make a com- 
plaint on oath like an ordinary complainant in 
order to lay the foundation for a prosecution. 
The language of s. 476 indicates that where a 
Cornet is acting under s. 195, a complaint in the 
strict sense of the Code is not required, and that 
the procedure therein laid down constitutes the 
“ complaint ” mentioned in s. 195. ISHRi Pra- 
sad V. Sham Lal. 

[V-267 

( 22 ) ' AppUcaiion to revoke sanctiG7i-- 

Limiiatzo7i—^( Act X of Act XV of 1877, 

schedule ii, No. 17S, does not mclude applications 
made under the provisions of s. 195, Criminal 
Procedure Code. Queen-Empress v, Ajudhia 
Singh and others. 

[VIII-92 

( 23 ) Delay--{Act X of 

1882). j Sanction for prosecution of one was 
given and his prosecution began on 2iscjuly, 
jS 86, after the complainant bad been examined 
the accused was arrested^ and brought before 
the Court, the witnesses for prosecution were 
examined, charges were framed and a date was 
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fixed for the examination of the witnesses for 
defence. After this stage of the trial ikf applied 
to the High Court for revision of ihe order 
sanctioning the prosecution. Held that it was 
too late. Mata Badal v. Muhammad Raza 
Khan. 

[VI-S 3 

( 24 ) s. 195 ( 7 ). — “ Appeals ordmarily lieA — 
{Act X of 1882).] Except under very special 
circumstances an application to set aside an 
order under s. 195, Criminal Procedure Code, 
granting sanction to prosecute, should in the 
ffrst instance be made to the Sessions Court 
and not to the High Court. Queen-Empress 
V, Janki Prasad. 

[Viri -132 

( 25 ) (Act X 0} 1882).] 

Where sanction to prosecute is granted in res- 
pect of perjury committed in the course of a 
civil suit, the valuation oi such civil suit is 
immaterial to the question of the Court to which 
an appeal will lie from the order granting 
sanction. Ganga Dei v. Suer Singh. 

[XIV- 20 I 

t 

(20) Siihordmaiiozt of Courts-- A ss/stazil 

Collector', isl class— Collector— {Act X of 18S2}.] 
For the purposes of s. 195* cl. {b\ of the Code 
of Criminal Procedure, an Assistant Collector 
of the ist class sitting as a Court of Revenue 
is subordinate to the Coilecter of the district, 
notwithstanding that in the particular case in 
which the offence in respect of which sanction 
is necessary has been committed, ’the appeal 
would lie to the District Judge, Queen-Em- 
press t/. Ajudhia Prasad. 

[XV-i 21 

( 27 ) Assistazii Colled- 

or — District Magistrate— {Act X (9/1882).] The 
Court of an Assistant Collector is not subor- 
dinate to that of the Magistrate of the district, 
i within the meaning of s. 195 of the Criminal 
j Procedure Code. Where sanction to the prose- 
; cution of a person for the offence of using 
I certain evidence known to be false was granted 
by a Court to which the Court in which such 
e\ndence was used was not subordinate, and 
such sanction did not specify the place in which 
and the occasion on which, such offence was 
committed, and the Court granting the sanction 
did not make any preliminary inquiry, although 
such an inquiry was necessary" in the 
sense of s. 474 of the ^Criminal Procedure Code, 
Held that the indispensable preliminary condi- 
tions of s. 195 of the Code being wanting to 
the prosecution, the Committing Magistrate was 
incompetent to entertain the case, and the com- 
mitment was illegal, and should be quashed. 
Held also that the fact that there was not any 
evidence to connect such person ^ \vith /he use 
of such false evidence, was a defect 'in law 
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sufficient to justify the quashing of the commit- 
ment. In the matter of the petition of 
Karotam Das. 

[III-225 

Munsif— District 

Judge^High Court— ’{Act X <?/i882).] Held 
that a petition to revoke sanction granted by 
a Munsif should under s, 195 of the Code of 
Criminal Procedure be made to the District 
Judge and not to the High Court, Petition 
OF Chajmal Das. 

[IV-S? 

( 29 ) Collector— Sessiom 

Judge— {.Act X of 1882).] A suit for arrears of 
rent under s 93, clause (a). Act XII of 1881 was 
heard by a Tashildar having the powers of and 
acting as an Assistant Collector* Application 
was made to him for an order sanctioning the 
prosecution of a witness for having given false 
evidence in the course of the trial of the suit. 
The Tahsildar referred the matter to the Magis- 
trate of the district who was the Collector, 
and that officer made an order sanctioning the 
prosecution. From this order the witness ap- 
plied to the Court of the District Judge to revoke 
thn sanction. That Court being of opinion that 
the Court of the Collector was not subordinate 
to it in the matter within the meaning of s. 195 
of the Code of Criminal Procedure, 1882, de- 
clined to interfere. The witness then applied 
to the Conimissioner of the Division and that 
officer holding that he had no jurisdiction in 
the matter also declined to interfere. On ap- 
plication hy the witness to the High Court for 
revision of the order of the Court of the Dis- 
trict Judge. He/d that the Court of a Collect- 
or when granting sanction for prosecution 
under s. 195 of the Code of Criminal Procedure, 
1882, in respect of false evidence given in the 
course of the trial of a rent case from the 
final decision in which there was no appeal to 
the Court of the judge of the district ivas 
still to be deemed subordinate to it, within the 
meaning of that section and the Court of the 
District Judge may be taken to be the Court to 
which appeals from the decisions of the Collector 
ordinarily lie. Hari Prasao v, Debi Dihal, 

[VIII-234 

( 30 ) (Act X of 1882.)] 

An Assistant Collector of the second class gave 
sanction, under s. 195 of the Criminal Proce- 
dure Code, for the prosecution under s. 193 
of the Penal Code, of certain persons forgiving 
false evidence in a suit for rent under s. 93 (a) 
of the N. W. P, Rent Act (X 11 of iSSi). The 
accused persons applied to the Collector to revoke 
the sanction but lie confirmed it. They then 
applied for revocation to the Sessions Judge, 
%vho doubted his Jurisdiction to entertain the 
application as he was not satisfied that the 
Court t^f the Collector on appeal from the Assis- 
tant Collector of the second class, was a sub- 
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ordinate to the Court of the District and Ses- 
sions Judge within the meaning of s. 195 of 
the Criminal Procedure Code. Held that for 
the purposes of s, 195 the Collector was sub- 
ordinate to the Judge, who had power to enter- 
tain the application, and, if he thought proper 
to do so, to revoke the sanction, Hari Prasad 
V. Debi Dial{C L, i?., 10 .* 4 //. ,.582) referred to. 
Queen-Empress v, Najib Kkan {W^ N ^ 1889, P. 
100) distinguished. Queen-Empress v. Zahu- 
RIA MaL and another. 

[IX-208 

(31) — Assistant Collector— Collect- 

or-District Judge — High Court— {Act X of 
18S2.)] For the purposes of granting, refusing, 
or revoking sanction to prosecute under the pro- 
visions of s. 195 of the Code of Criminal Pro- 
cedure the Collector and the Assistant Col- 
lector exercising jurisdiction under the North 
Western Provinces Land-Revenue Act (Act XIX 
of 1873) are not subordinate either to the Dis- 
trict Judge or to the High Court. In the 
matter of the petition of Kadam Singh. 

[XI-S2 

(32) District Magistrate -Ses-^ 

sions Judge— {Act X of 1882},] A complaint 
against A having been dismissed he applied to 
the Magistrate before whom the complaint 
was laid under s. 195 of the Code of Criminal 
Procedure for sanction to prosecute the com- 
plainants. The Magistrate refused to give 
sanction but in appeal to the District Magis- 
trate his order was reversed and sanction given. 
The complainants therefore applied to the Ses- 
sions Judge for revision, upon the ground that 
no notice to show cau^ against such sanction 
had been given to the accused. The Sessions 
Judge dismissed the application holding that 
he had no jurisdiction as the order of the Magis- 
trate was passed in his appellate jurisdiction. 
Held that the District Judge had jurisdiction to 
entertain the application for revision, but that 
omission to give notice to the accused was not 
illegal so as to vitiate the sanction. Empress 
V, Ghaus Ali and others. 

[IV-271 

( 33 ) {Act X of iSS2)»] 

A District Magistrate in passing an order, 
under s. 195 of the Code of Criminal Procedure, 
sanctioning a prosecution under s. 182 of the 
Indian Penal Code, is acting judicially and 
is therefore subordinate to the Sessions Judge 
for the purposes of s. 195. He is not acting 
as the official superior of the public servant 
before whom the offence under s, 1S2 of the 
Indian Penal Code was supposed to have been 
committed. Queen-pEmpress v, Zorawar. 

[X -168 
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See 

Queen-Empress v . Ram Khilawan. 

[X-167 

( 34 ) Collector-^Dlstrict Jttdge 

^{Act X of 1SS2).] For the purposes of granting 
or revokin" a sanction to prosecute under s. 195, 
Criininal Procedure Code, the Collector of a 
District is subordinate to the District Judge. 
Hari Prasad v, Debi Dial Z. /?., \oAU.^f 'd\ 
followed. Q 2 {een~E 7 np\‘&i^z v. Ajudhia Prdsati 
{IV, iV.i 1S95, p. 12 1) considered. Shankar 
Dial v , A. M. Venables. 

[XYII-2 

(35) Deneml powe 7 'S of Sessio^is Judge 

U 7 ider s. 42,S — {Acl X 0/ 1SS2). ] The fact that 
a Magistrate is not subordinate to the Court of 
Session in the sense of s. 195 of the Criminal Pro- 
cedure Code, does not affect the power of the 
Sessions Judge under s. 435 to revise any 
finding or order recorded by a Court Inferior to 
him, such as an order of the District Magistrate 
refusing to grant sanction for ihe prosecution of 
certain persons. In the matter of ti-ie peti- 
tion OF Najib Khan. 

[XX-lOO 

( 3 G). s. WS—Courl fo which application for 
sayiciio 7 i should first be 'made— {Act X 0/ 1SS2).] 
A brought a charge against B under s. 409, 
Penal Code, before the Pargana Magistrate, but 
by the direction of the District Magistrate the 
case was tried by another Magistrate who con- 
tacted the accused, but the order was set 
aside in appeal by the Sessions Judge. B there- 
upon applied to the Sessions Court for sanction 
to prosecute A in respect of certain false state- 
ments made by .<4 before the Magistrate, The 
Sessions Judge declined to give sanction on the 
grounds that it would more appropriately be 
given by the Magistrate. The Magistrate (who 
had tried the case) having been transferred B 
applied to his successor in office who refused to 
give sanction for want of jurisdiction. B then 
applied to the Magistrate in charge of the 
pargana who gave sanction. On appeal b}^ A 
to the Sessions Judge that officer" held that 
though the Magistrate had no authority to give 
sanction “ the Sessions Court had and there- 
fore the objection was of no importance. Idcld 
that there was no legal sanction under s. 395, 
the Magistrate having no authority and the 
Sessions Judge not having given it in specific 
terms. /Did further that the High Court could 
grant sanction and does hereby grant it. P^AR- 
GAN Singh v , Thakurdin. 

[IV-276 

^37) of subordmaie CoH 7 'i—{Acl 

Ar^/i8S2).] 'Where sanction lo prosecute has 
been granted under s. u*$ of the (iode of 
Criminal Procedure by a Sessions Judge it is 
not competent to the Magistrate before v.'hom 
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proceedings based upon such sand ion are taken 
to refuse to act upon such sanction on tlie 
ground of its insufficiency. Muzaffar Ali Khan 
77. TotaRam. 

[XIII-177 

(3S) . Scmciw 7 i—A.pplicaiic 7 i --‘(Act X'o fi 

2882).] A sanction to prosecute under s. 195 of 
the Code of Criminal Procedure presupposes an 
application for sanction, and where no such 
application is made a Court ought not to take 
upon itself to grant sanction, but should take 
action in the manner provided by s. 476 of the 
Code. In the matter of the peittion of 
Banarsi Das. 

LXVI-S2 

> 

( 30 ). Defective judg 7 ?te 7 ii—{Act X of 

1S82).] Where a person for whose prosecution 
sanction has been granted under s." 195 of the; 
Code of Criminal Procedure applies under the 
same section to a superior Court to have such 
sanction a-evoked the superior Court in dealing 
with such application is exercising a judicial 
function and should exercise such iunction in a 
proper manner, A e., it should give its reasoris 
for either confirming or revoking the sanction. 
On such an .application as aforesaid in the 
Court of a Sessions judge, the order of the Judge 
was : — “ I decline to interfere on revision ; — 
rejected. Held that this was not an order 
which complied with the requirements ofrhe 
law and that it must be set aside. In the 
MATTER OF PETITION OF ZaFFARYAB ALX. 

' [XII-60 

(iO) Applicaiioft for €xe€uiio7t of de- 

cree •^Defcclive~-Sanclio 7 t-{A.ct X of 1SS2).] A. 
and B obtained a joint decree, A alone applied 
for execution and did not meniion the name of 
B as required by s. 235, Civil Procedure Code, 
clause ib), B applied for a sanction lo prosecute 
A under s. 193 of the Penal Code (false evi- 
dence). Held that as the requirements of s, 233, 
clause {b) were not clear and specific enough 
to lay it down pos^dvelj that vAieii the clause 
speaks of parres it means all the 7za77ies, no 
sanction could be granied. Empress v , BEi-iAia 
Lal, 

[VII-22S 

f' 4 i), Changi?/.g o 7 ‘der 7 mder sactiozi 

tziio 071 C under s. X of 2SS2).] A 

Court entertaining^ an applicalion under s- 195 
of the Code of Crjmi*ial Procedure for revo- 
cauon of a ^sanction granted for the prosecution 
of the applicant has no power to change the order 
against which such application is made into an 
order under s, ^76 of Ihe said Code, hi 7'e 
MrJlmraDas (/. Z. AIL, So) referred to. 

THE MAT’^ER of THE PETITION OF NiHAL 

Chand. 

[XV-225 


62 
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M2). -Magistrate applying for sanction 

to High Court--’Frocedure^iAct X of 1882).] 
The proper procedure for a Magistrate who may 
think it advisable to apply to the High Court for 
sanction under s* 195 of the Code of Criminal 
Procedure to prosecute witnesses in a criminal 
case for perjury is to cause a formal application 
to that intent to be presented to the Court 
through the medium of the legal remembrancer. 
Jn THE APPLICATION OF THE MAGISTRATE OF 

Basti, 

[xin-i3 

^43^, Appeal— Revision- i^Act X of 

1882).] The proceeding under s. 195 of the Code 
of Criminal Procedure by which an order grant- 
ing or refusing to grant sanction to prosecute may 
be set aside is a proceeding in revision and not 
by way of appeal. Mehdi Hasan v. Tota Ram. 

[XII-242 


Zahur Ahmad v, Muhammad Husain and 

OTHERS. 

[XIII447 

Per contra 

pULAB Singh v. Surat Ram and others. 

[IV'293 


(1) 8. 19 B— Complaint— Defamation —{Act 
X of 1882).] A charge of defamation not con- 
tained in the complaint presented to the Magis- 
trate, but added subsequently by the Magistrate 
upon statements made by the complainant in his 
examination under s. 200 of the Criminal Proce- 
dure Code, whether of his own accord or in con- 
sequence of suggestions from the Magistrate, is 
not a legal complaint ” made by an aggrieved 
person within the meaning ofss. 4 ia) and 198, 
so as to enable the Magistrate to take cognizance 
of the offence. Entpress v. Kalhi (A L. i?., S 
AIL, 233) referred to. Empress v, Deoki- 

NANDAN, 

CVII*264 


(2). —^'Some person aggrieved'" Son 

^Mother— {Act X of 1882).] As regards his 
capacity to institute Criminal Proceedings under 
s. 499 of the Indian Penal Code, a son is not in 
the same position with respect to his mother as 
a husband is with respect to his wife. Masuria 
Din V, Jagan Nath. 


(1).— s. Complaint— Conviction under 

s. 4.K I, hott^se-trespass withintent to commit adtth 
tery—{,Act X of 1882).] One prosecuted HL 

with an accusation of house-trespass with intent 
to commit theft. The accused stated that he 
had gone into the house to have the sexual inter- 
course with the wife of RS, The Magistrate 
thereupon convicted him under s. 451 house- 
trespnss with intent to commit adultery, HeM 
(on a reference under s. 43^* Criminal Procedure 
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Code) that it was irregular and to the pre- 
judice of the accused to convict for a different 
offence to the one charged without proper 
opportunities to meet it. Also that in the 
absence of a complaint by R 5 the prosecution 
was very injudicious, the conviction and sen- 
tence are set aside. Empress v» Harcharan 
Lal. r 

LVI-42 

(2) Complai^it of rape— Conviction for 

adultery — {Act X of 1872).] Held that a Magis- 
trate before whom a person had been charged 01 
having committed rape could not, without the 
request of the husband, alter the charge and 
convict the accused for having committed adul- 
tery and the permission was not inferred in this 
case from the fact that the husband had by his 
petition and evidence supported the charge of 
rape. Empress 2^. Ram Baksh. 

[ 11-165 

Empress t/, Kallu. 

tni-1 

(3) Somplaint under s. \^%—Convic* 

tion under s. 497 — {Act X of 1872).] On 
complaint of the husband under s. 49p» P* 
C., the prisoner was convicted of that offence. 
But it appeared from the evidence that the 
prisoner had not taken or enticed away the 
complainant’s wife, but that during his absence 
she had gone to the house of the prisoner 
who had taken her in and kept her. The 
Sessions Judge in appeal was therefore of 
opinion that the conviction should have been 
under s. 497 and not under s. 498 and he sub- 
stituted the conviction accordingly. The Court 
of Sessions subsequenUy referred the case to the 
High Court observing that the alteration by 
it of the conviction to one under a section 
relating to an offence triable by the Court of 
Sessions ivas an oversight and requesting that 
the order might be annulled and another order 
substituted. that the Sessions Judge’s or- 
der was no doubt illegal. It was not possible 
however, to cancel it and direct the Sessions 
Judge to act and under the provisions of the se- 
cond clause of s. 296 of Act No. Xof 1872, and 
direct a commital, for the proceedings showed 
that no complaint under s. 497 of the P* C. 
had been instituted in the terms of the Criminal 
Procedure Code. The only possible procedure 
was to set aside the Sessions Judge’s order, to 
quash the conviction and sentence and to leave 
the husband to his remedy by complaint under 
s. 497, P. C., or as otherwise advised. Empress 

Badan. 

[ 1-112 

s. 200 — Examination "—Attestation on 
oath— {Act Xof x| 82).] Itis not a sufficient 
compliance with the provisions of s. 200 01 the 

Code of Criminal Procedure where a complainant 
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who has presented a written complaint, is 
merely called upon to attest the complaint on 
oath, no separate sworn statement of the com- 
plainant’s being recorded by the Magistrate to 
whom the complaint is presented. Qiceen- 
Einpress v. Murphy (/. L. R.^ 9 AIL^ 666) 
distinguished. Kesri v, Mqhammad Bakhsh. 

’ [XVI-35 

(1) , s. W’^—AppltcablUty of section to pro- 
ceedings mider u 7 , ] - 

See^, 117, No. (S)o 

(2) —- Local investigation by police— 

{Act X of 1S82).] In a case where serious 
charges are made against a police officer it is 
proper not to depute a superior police officer to 
hold the local investigation provided in Chapter 
XVI of the Code of Criminal Procedure. 
Jalaludin V, Mukamad Khalil and others. 

[IV-47 

(3) Vernacular record— (Act X of 

1882).] On a complaint made before him of 
offences coming within ss. 330 and 34S of the 
Indian Penal Code, the Magistrate of the dis- 
trict made the following order ; ** ordered 
that the case be made over to Mr. Pike, Joint 
Magistrate, ivith a request that he will, after 
hearing the complainant and the evidence pro- 
duced by him, duly summon the accused, if 
the case appears to be well founded, and dispose 
of the case.” The Joint Magistrate proceeded 
to hear the complainant as directed by the order 
cited above ; but made no vernacular record of 
the evidence. He moreover called certain 
witnesses for the prosecution in spite of the 
complainant’s objecting to thein that* they had 
been bought over by the opposite parties, ILeld 
that the order of Uie District Magistrate was 
ultra vires 3 .ccor ding to the meaning of s. 202 
cf the Code of Criminal Procedure, and that 
the proceedings of the Joint Magistrate were 
irregular and illegal for want of compliance with 
the procedure laid down in ss. 202 and 356 and in 
Chapter XKI of the same Code. Maxai Lal 
V. Anant Ram and others. 

[X-164 

(I) S. 203— Dismissal of complaint without 
examining complai nani—{Act X of i S82) .] Held 
that a Magistrate had no authority to dismiss a 
complaint without examining the complainant 
and hearing the evidence he had to produce. Ia- 
LALUDIN V, MUH.AMAD KhaLIL AND OTHERS^ 

[iy-47 

Empress Puran_and others. 

[yi-307 

Empress Lallu and another. 

[1-23 
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(2) iAct X of iS82).j 

Held that a Magistrate should before dismiss- 
ing a complaint under s. 203 have the complaiii“ 
ant examined on oath. But that if the petition 
of complaint is sworn to, the requirement should 
be deemed to have been satisfied. The 
omission to examine can only amount to an 
irregularity which would be cured by s. 537? 
Criminal Procedure Code. Empress ta Murphy. 

[yiI-141 

(3) . Seco7zd C07}tplai7it 07i 

sa 77 ie fads— {Act X of 1SS2).] A Magistrate who 
has passed an order dismissing a complaint may 
at the instance of the complainant and with- 
out direction from any superior authority take 
cognizance of the same offence or of any other 
offence constituted by the same facts T*upon a 
second proper complaint being laid before him. 
Queen-Empress z\ Umedan and others. 

[xy-80 

Empress v, Puran and others. 

[yi-307 

Empress Indardawan. 

[I-§S 

s. 203 ^'-‘Perso 7 tal aiie 7 ida 7 ice—Parda woman 
— (Act X of 1SS2}.] lield^ where a Magistrate 
had issued a summons to a parda-nashm woman » 
alleged to be of good position, who was accused 
of an offence, that the Magistrate should have 
dispensed with the personal attendance of the 
accused and permitted her to appear by pleader, 
until such time as he had before ’’him clear, 
direct, and reliable prhna facie proof that the 
accused had a real charge to answer. Peti- 
tion OF Rahima Bib I and another, 

[III-207 

S. 2011 Ought to be tried''' — Co 77 t 77 iit 7 ne 7 ti— 
{Act X of 1882).] In a riot between two fac- 
tions the aggressors were accused under ss. 147 
and 304 of the Penal Code and the other 
party under s. 143. The Magistrate commit- 
ted both the parties to the Sessions Court. 
Held that though the Magistrate could and 
should have tried the party accused under 
S.143 himself, his committal to the Sessions 
Court was not illegal and should not be set 
aside and that the Sessions Court had jurisdic- 
tion to try the accused. Empress Behari 

AND OTHERS. , 

^ [yi-25@ 

(I) s. 200 ,— Magish-ate^ 27 id class— Case 7 toi 
exclTisively cog 7 iizable by Coufi: of Sessio 7 is— 
Discharge— {Act X <^’^1882).] A compiaiut of 
an offence made punishable by s. 392 of the 
Penal Code was brought in the Court ol a 
Magistrate of the second class who had been 
intrusted with the powers described" in s. 
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206 of the Code of Criminal Procedure* The 
Magistrate passed an order directing that the 
enquiry should be held in his Court and 
accordingly an enquiry was held under the pro- 
visions of Chapter XVIII of the Code of Criminal 
Procedure and the accused was discharged. 

that powers conferred under s. 206 of 
the Code of Criminal Procedure convey autho- 
rity to carry into effect any of the provisions of 
Chapter XVIII of the Code ; that the procedure 
to be adopted under Chapter XVllI is not con- 
fined to cases exclusively triable by the Court 
of Session, but is also applicable to cases which, 
in the opinion of the Magistrate concerned 
ought to be tried by such Court ; that the order 
of the Magistrate in the present case directing 
enquiry to be held in his Court must be taken 
to mean that, in his opinion, the case referred 
to was ''one which ought to be tried by a Court 
of Session; and that nis order discharging the 
accused was therefore legal. Ramsundar 
Kirotam and others. 

[IY-205 

(2 > - “ Sufficient grounds” — Power to weigh 
evidence-- {Act X of 1872).] The accused in this 
case were accused of murder. The Magistrate 
mating the inquiry after examining the witnesses 
for the prosecution purporting to be eye- 
witnesses, was of opinion that the direct 
evidence had been fabricated and was false. 
He accordingly discharged the accused. In 
revision it was contended for the prosecution, 
that the discretion given to Magistrate under 
s. 195, ActX of 1S72, did not extend to weighing 
evidence and that the expression “ sufficient 
grounds’’ used in that section did not include the 
power of discrediting eye-witnesses. In short 
that the Magistrate was bound to commit the 
accused if the evidence produced by the 
prosecution is such that if it were believed it 
would end in a conviction. Held that the con- 
tention was unsound, Empress Juala and 

OTHERS. 

[11-223 

s. 210— Charge-^Evidence— (Act X 0/1SS2),] 

A Magistrate inquiring into a case under 
Chapter XVIII of the Code of Criminal Proce- 
dure is not empowered to frame a charge or 
make out an order for commitment until and 
after he has taken all such evidence as the 
accused may produce before him for hearing. 
Queen-Empress v. Ahmadi. 

[XVIII-52 j 

s. 2il — Refusal to gz^e list of witnesses — 
Power to suz7tmon afterwards-’{ActX of 1SS2),] 
if an accused person, on being called upon 
under s. 2ir of the Code of Criminal Procedure 
to give orally or in wriuing a list of the persons 
whom he wishes to be summoned to give evi- 
dence on his trial, declines to give in such list, 
he canr^ot compel the Magistrate after commit- i 
tai to issue any summonses for witnesses on 
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his behalf. Neither under such circumstances 
will the Sessions Judge be obliged to issue 
summonses for the attendance of such witnesses 
unless he is satisfied that their evidence may 
be material. Queen-Empress v» Shakir Ali 

AND OTHERS, 

[X¥II-134 

( 1 ) s. 21%— Commitment-^ Evidence —{Act 
Xofm2.)\ 

See s. 210 . ^ 

(2) -^Power of Magistrate to examine 

witnesses— Defence reserved— {Act X of iSSs).] 
The fact that an accused person committed to 
a Court of Session by a Magistrate has reserv- 
ed his defence does not preclude the Magistrate 
from acting under s. 212 of the Code of Criminal 
Procedure. In the matter of the petition of 
Rudra Singh and others. 

[XVI414 

( 3 ) s. 21^— Grotmd for quashing commiD 
meut— Insufficiency of evidence— (Act X of 
1882).] This was a reference of the case of 
one St committed for trial, on a charge under 
s. 41 1, Penal Code. The Sessions judge was of 
opinion that the commitment should be quashed 
as there w^as no evidence that the accused 
received the property (potatoes) knowing it to 
be stolen property. The Session Judge ob- 
served as follows “ I would ask the Honor- 
able Court to quash the committal on the ground 
of insufficiency of evidence against the accused. 
The Magistrate himself characterises his conduct 
as nothing more than suspicious, and there is 
not the smallest proof that the accused S knew 
or had any cause to believe that the potatoes 
sold in every bazaar in the country by produ- 
cers unknown to the ptirchasers, as in case, 
were stolen property. Held that under the 
circumstances stated by the Sessions Judge the 
commitment is annulled, and S will be released. 
Empress Sumer, 

[I¥-14 

^2) That pint comfniiment 

was illegal— (Act X of i%^2 ) ,] In this case the ac- 
cused were jointly committed to take their trial 
before the Sessions Court on the following char- 
ges, vise. SD, under s. 457, Penal Code, of seven 
distinct offences within one j^ear ; SD, R and J/, 
under s, 41 1, Penal Code, for dishonest posses- 
sion of and dealing with stolen property belong- 
ing to seven different persons ; and SDt R and 
M under s, 413, Penal Code, for habitually 
receiving and dealing in stolen property. Held 
that the commitment was bad and must be 
quashed. Empress v, Sheodin and others. 

illlBB 

See 

Empress v, Beha^i and others. 


[¥I "250 
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^ 3 ^ That a ?nore 

serious ojffe7tce was co^/wizited — {Act X of 1882).] 
Z was committed to the Sessions Judge for 
having caused grievous hurt to one Z, a chow- 
kidar, an offence punishable under s. 326, Penal 
Code. When the Court called L to give 
evidencej it appeared that he was dead. The 
Sessions Judge being of opinion that, as there 
was reason to think that the death of L might 
have resulted from the hurt, reported the cir- 
cumstances to the High Court in "order that the 
commitment should b„ quashed, and a fresh 
inquiry ordered under ss. 302, 304, 326, and 324, 
Penal Code, Held that the Judge was right and 
the commitment should be quashed. Empress 
2'. Zaharia. 

[III-257 

(4) That Commlttmg 

Magistrate had cha?iged his mind— (Act X of 
1882).] In this case the A*ssistant Magistrate 
committed the accused to the Court of Session. 
He after the commitment recorded that he 
had made further enquiry into the case and that 
if he had made this inquiry before the commit- 
ment, it would have furnished sufficient reasons 
for not committing the accused. Held (on 
reference by the Sessions Judge) that the High 
Court is unable to quash the commitment and 
the accused must be duly tried by the Court of 
Session. Empress v. Madari, 

[V-53 

{ 5 )— Discharge by Magistrate after 

commitment- {Act X of A Magistrate 

lining committed a person for trial by the Court 
of Session on a charge of adultery, immediately 
afterwards, on the representation of the pro- 
secutor that he wished to withdraw from the 
prosecution, discharged the accused. Held 
that the order of discharge was bad, as under 
ss. 196 and 197, Explanation, Criminal Procedure 
Code, a commitment once made can be quashed 
by the High Court only. Empress z/. Jangbir. 

[1-167 

^Release by Scssiopi Judge withotif 
trial-— JAM X of Held that the release 

by a Sessions Judge 01 a person committed to 
him for trial, ivithout putting him on his trial 
and without taking his defence, on the ground 
that his complicity in the murder he was 
accused of, was entirely unproved and unlikely, 
^vas erroneous and must be quashed. Empress 
V . Sunder and another. 

[1-60 

( 1 ) s. 216 — Refusal to summon witness-^ 
{Acc X of iS72).] On the 30th March, i 83 i an 
accused person on his trial before a Magistrate 
asked that a certain witness might be summoned 
on his behalf. ^ The Magistrate ordered a 
su mmons to be issued for tne attendance of such 
witness on the i8th Aprils to which day the 
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further hearing of the case was adjourned. There 
was some delay in the service of' the summons, 
and such witness did not attend on that day. 
The Magistrate refused on application by the 
accused for the issue of a second summons to 
such witness, with reference to s. 359 of Act X 
of 1872, on the ground that such application was 
not made in “ good faith Held that the oro- 
visions of s. 359 of Act X of 1872 were clearly 
inapplicable to the case as it stood before the 
Magistrate on the sSth April and he was bound 
to make a lurther attempt— the first attempt 
seemed to have been nominal merely — to secure 
the attendance of the absent witness. Empress 
V , Ruknuddin, 

[X-102 

( 2 ) (Act X of 1882).! 

Upon the committal of certain persons /or trial 
before the Sessions Court for ofiences under the 
Peiiai Code each of the prisoners under s. i is of 
the Criminal Procedure Code, gave in a written 
list of the persons whom he wished to be sum- 
moned to give evidence at the trial. On each of 
these lists the name of a particular person was 
entered who objected under s.216 to being sum- 
moned, on the ground that the summons was 
desired for vexatious purposes only, and that 
there were no reasonable grounds for beiie\^ing 
that any evidence he could give would be mate- 
rial. Upon this objection the committing Magis- 
trate passed an order requiring the prisoners to 
satisfy him that there were reasonable grounds 
for believing that the objector's evidence was 
material, and, having lieard arguments on both 
sides passed an order refusing to issue the sum- 
mons. The only ground stated by » the Magis- 
trate for this order was that he thought the rea- 
sons, assigned for the application to have the 
objector summoned were insufficient. Subse- 
quent to the order and before the trial in the Ses- 
sions Court had begun, the Sessions Judge, 
upon an application filed on behalf of tlie pri- 
soners, passed an order directing that the objec- 
tor should be summoned to give evidence. The 
order assigned no reason and was passed 
in the absence of the objector or of any person 
representing him and without notice to show 
cause being issued to him. The objector ap- 
plied to the High Court for revision of the order 
on the ground that the Sessions Judge had no 
jurisdiction to make it. Held that when a Magis- 
trate refuses, under s. 2x6 of the Criminal Pro- 
cedure Code, to summon a witness included in 
the list of the accused he must record his reasons 
for such refusal, ^nd such reasons must show 
that the evidence of such Outness is not mate- 
rial; that the grounci stated by the Magistrate, 
viz.j that the reasons assigned for application 
to have the objector summoned were insufficient, 
did not show that the evidence was not mate- 
rial; that the Sessions Judge had jurisdiction to 
make the order complained of ; and that even 
if he had II or, it would not under the circum- 
stances be desirable to interfere with his order 
in revision. 
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Per Straight, J,— -That, s. 540 is not the only 
provision of the Qriminal Procedure Code which 
confers on a Sessions Judge powers of the kind 
exercised by him in this case. Under s* 291, 
though the summoning of witnesses by an ac- 
cuseg. through the medium of the Sessions Judge 
is not a matter of right, yet the Judge has an 
inherent power, if he thinks proper to exercise 
it, to sanction the summoning of other witnesses 
than those named in the list delivered to the 
Committing Magistrate. In the matter of the 
PETITION OF THE RaJAH OF KaNTIT, 

[VI.260 

S. 2 M 1 ^—Wiiness^^Obhgation oj Magistrate 
to cause aUendan€e-^(Act X of \%%%):\ In this 
case the Court observedt hat there is no law 
tvhich obliges the Committing Magistrate to 
cause the attendance of every witness examined 
by him before the Court of Sessions irrespect- 
ively of their evidence being material for the 
prosecution. All that is required by the law is 
that all the necessary ” witnesses should be 
summoned. It is for the Magistrate to judge as to 
the necessity of the witnesses for the prosecutor. 
The accused had it in his power to cause the 
ivitnesses who appeared for the prosecution, to 
be summoned, and the Judge can always require 
their attendance if he considers their evidence 
material Empress v. Naik Lai^nd another. 

[III-37 

(1) s> ^IXir^Char^e under s. 411— 
Code-^{Act X of 1882).] The charge upon which 
an accused person was sent for trial to the Court 
of Session alleged that the accused was, on a 
certain da^ and at a certain place specified, 
seized with a stolen she-bufFalo belonging to 
the complainant, valued at Rs. 30, and that he 
bad committed the offence of retaining stolen 
property.” Held that this was not a charge pro- 
perly framed under s. 411 of the Indian Penal 
Code, under which it purported to be framed, 
or under any other section of that Code, such 
as would,^ warrant the conviction of the accused 
^ the Court of Session, Queen-Empress v. 
Gadlu. 

[XVIII-70 

(2) Previous conviction--- (Act 

X of 1882),] The accused was committed to the 

Court of Sessions under s. ^ Penal Code. 

The charge did not as required by s. 221, Cri- 
minal Procedure Code, state the fact, date, and 
place of the previous conviction severally. The 
Court of Sessions covicting the accused sen- 
tenced him to five years® rigorous imprison- 
ment under ss. — Pena! Code. Held that 

the accused was not legally shown to be amen- 
able to the terms of s. 75, Penal Code; the sen- 
tence was therefore reduced to two years. Em- 
press Haidar. 

" [m-110 
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(3) .(Act X of 1872).] 

M was tried and convicted before the Court of 
Session of robbery, and having been previously 
convicted of an ofence under Chapter XVII of 
the Penal Code, and s. 75 of the Code being 
applicable, was sentenced, with reference to 
s, 59 to transportation for a term of years. The 
Court (Straight, J. ) observed wjth reference to 
the manner in which the previous convic- 
tion of the accused was set out in the charge, 
that it was unsatisfaj;tory and vague. Care 
should always be taken to clearly and accurate- 
ly state the previous conviction and something 
like the following form might be conveniently 
adopted : — ** I further charge you with having 

on the day iB ,at 

before Session Judge or 

Magistrate fas the case may be) been convicted 

of an offence under section of the Penal 

Code, and sentenced to rigorous imprisonment 

or transportation for years.” When the 

previous conviction has been put to an accused 
and he admits it, no further proceedings are 
necessary ; but if he denies it, the certified 
extract from the records of the Court in which 
he was convicted should be put in evidence, 
proof should be given that he and the person 
named therein are one and the same, and 
the Court should record a specific finding upon 
the point. Empress v, Mundar. 

[1-144 

(4) (Act X of 1S72).] 

Held that not setting out in the charge the 
particulars of the previous conviction (where it 
IS sought to be proved against the accused for 
the purpose of affecting his conviction) though 
an irregularity was covered by s. 283, Criminal 
Procedure Code, if the cjiarge gave the accused 
to understand that it was intended to prove the 
previous conviction against him and if the 
accused was undergoing the sentence under 
the previous conyiction. Empress v, Raghib 
Ali. 

[1-32 

s. 225 ,— Defective charge— Effect (\ 

See s* 221, No. (i). 

See s. 225, 

s. 226.-“ Add to,, .charge ''^(ActXof 1882).] 
Three persons were jointly committed for trial 
before the Court of Session, two of them being 
charged with culpable homicide not amounting to 
murder of/, and the third with abetment of that 
offence. At the trial, the Sessions Judge added 
a charge against all the accused of causing hurt 
to € and convicted them upon both the original 
charges and the added charge. The assault upon 
C took place either at the same time as or imme- 
diately after the attack which resulted in the death 
of /. Held that the c^se did not come ^vithin the 
terms of s. 226 of the Criminal Procedure Code 
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and the adding of the charge was an irregularity 
which was not covered by ss. 236 and 237, those 
sections having no application to such a state of 
things, but that inasmuch as the Sessions Judge 
was addressed by the pleader who appeared for 
the accused, and heard all the objections raised 
and witnesses might have been called for the 
defence, upon tl^e added charge, the provisions 
of s. 537 were applicable to the case. Held also 
that the Sessions Judge had power, under s. aS 
of the Code, to try the charge assuming that 
he had power to add ‘it Empress Kharga. 

[VI- 254 : 

(1). s. alter or add to any 

clia 7 ige—Addi 7 ig a perfectly distinct chmge — 
{Act X of 1SS2).] Held that the Court was 
competent to add a fresh charge upon which the 
accused had not been committed. That the 
words ‘‘ alter any charge ” in s. 227 compre- 
hended adding a charge perfectly distinct from 
those under which the"" accused has been com- 
mitted, Empress v„ Gordon. 

[VII -165 

^2). “ Alter' '^--^PVltMrawal — {ActX of 

18S2),] The word ‘‘ alter ” in s. 227 of the Code 
of Criminal Procedure includes also withdrawal 
by a Sessions Judge of a charge added by him 
to the charge on which the committal has been 
made. Dwarka Lal v. Mahadeo Rai and 
OTHERS, 

[X -178 

(1). s 234 — “ Of the same kind ” — Offences 
under ss, 193 and ^7 ^ P. C, — {ActX of 1882).] 
Held that the joint trial of an accused for offen- 
ces under ss. 47 £ and 193, Penal Code, was illegal 
and must be quashed. Empress v. Har- 

NAM. 

[III -188 

^2) Distinct robberies—- 

(Act X of 1882).] Two charges of robbery com- 
mitted in respect of different persons and at 
different times and places though within the 
space of one year should be separately committed 
and tried. A joint commitment was therefore 
quashed as illegal. Empress v. Mtcrari {/.L. 
R., 4 AIL, 147) followed. Empress v. Dukhi. 

[ 111-107 

(3) Offences under ss, 

401 and 4n, Postal Code— [Act X of 18S2}.] Held 
that offences under ss, 411 and 401, Indian 
Penal Cede, could not be tried together. Em- 
press V, Bhikari and others, 

[III -179 

^4 j ^ Crinii 7ial misappjro- 

friatio7t—{Act X of 18S2).] Where a Post- 
master was accused of ha^/ing on three different 
occasions within a year, dishonestly misappro- 
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priated moneys paid to him by different per- 
sons for money orders. Held that the offences 
of which such person accused being the dis- 
honest misappropriations by a public servant 
of public moneys (for as soon as they were 
paid they ceased to be the property of the remit’ 
ters) such offences were “ of the same kind” 
within the meaning of s. 234 of the Code of 
Criminal Procedure and such person might, 
therefore under that section, be charged with 
and tried at one trial for ail three offences. 
Empress v. Murarl (/. L, i?., 4 AIL, 147) observ- 
ed on. Empress v, Juala Prasad. 

[IV- 32 I 

(5) Cheating-~{Act X of 

1872),] M, was accused of cheating G on two 
different occasions and also of cheating A" on a 
third occasion. The three offences were com- 
mitted within one year of each other and 
M was charged and tried at the same time for 
the three offences. Held that such joinder of 
charges was irregular, inasmuch as the combina- 
tion of three offences of the same kind, for 
the purpose of one trial, can only be, where 
such offences have been committed in respect 
of one and the same j^erson, and not against 
different prosecutors, within the period of^^ne 
year, as provided in the Criminal Procedure 
Code, Empress v. Murari. 

[1-166 

(6) A’l?/ exceedmg thred' — Waiver— 

(Acl X of iZ72)l\ The accused was committed 
for trial before the Court of Session on four 
chargesof criminal breach of trust fcietweeii July 
1879 and 1880, but no objection was taken by the 
accused either before the Magistrate or the 
Court of Session to the effect that he could not 
be charged and tried at the same time for more 
than three offences with reference to s. 453 of 
Act X of 1872. Held that the objection having 
been taken for the first time in the High Court 
without showing that the accused had been pre- 
judiced thereby the conviction could not be 
set aside on that ground. Empress v. Faiz 
Ilahi, 

[1-68 

(1) s. 23 S—Fo 7 yning part of the same Iran-' 
sactio7tSeve?toffeuces tmder s. 328, Pe7ial Code 
— {ActXofi%%2:)l\ The appellant ill this case 
was tried before the Sessions Judge on seven 
charges of offences under s. 328, Penal Code, all 
seven forming parUof the same transaction and 
committed at one and tile same time against 
seven persons. He^d that the joint trial was 
legal under s. 235, Criminal Procedure Code. 
Empress Sahtu. 

[IV -285 

( 2 ) Offe 7 tces U 7 idcr ss, 3S0 

a 7 td 4 S 4 , Penal Code— {Act X of 1882).] Held 
that the joint trial of offences under ss: ^80 and 
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454 was iega! under s. 235, Criminal Procedure 
Code. Queen-Eaipress v, Zor Singh. 

[VIII-5 

Offences under ss. 170 

and 384, Penal Code—(Acl X of 1882).] The 
accused pretending to be a public servant ex- 
torted some money from the complainant, He 
was convicted by the Magistrate under s. 170 
(personating a public servant) and s. 384 (ex- 
tortion) and was sentenced to 9 months’ 
imprisonment under each. Held (in revision) 
that the question, whether the Magistrate was 
right in convicting the accused both under s. 170 
and s. 384, Penal Code, was a question of the 
rules of the Criminal Procedure Code, a ques- 
tion of Adjective Law. That there was nothing 
in the Qimina! Procedure Code which can be 
understood to lay down the rule that a person 
guilty of one offence may not be at the same 
time guilty of another; on the other hand s. 235 
of the Code goes to establish the contrary— s. 76 
of the Indian Penal Code which belongs to the 
Substantive Law relates to sentences and not to 
convictions. Empress v, Wazir Jan, 

[VII-274 

ss. S 38 and 2211— Cognate offences— Murder 
^‘The/t—{Aa X of 1882)0 Ss. 236 and 237, 
Criminal Procedure Code, refer to cognate 
offences such as theft and criminal breach of 
trust, and not to offences of so distinct a charac- 
ter as murder and theft. Where a prisoner, tried 
on a charge of murder only and acquitted of 
that oftence, was convicted of and sentenced for 
theft, with rtjference to the provisions of s. 237 
of the Criminal Procedure Code. Held that 
these provisions did not justify the Court, with- 
out adding a charge of theft under s. 227 of the 
Code, in so convicting and sentencing the 
accused, but that as the omission to frame a 
separate charge of theft did not appear to have 
caused a failure of justice, s. 537 applied, and 
it was not necessary to interfere. Queen-Em- 
press V, Narotam, 

[YIII-95 

S. Cognate offences— Off'ences under 
ss,i%oand 411, Penal Code— {Act X of 1882).] 
S. 237, Criminal Procedure Code, does not imply 
that a person charged and tried for dishonestly 
receiving stolen property may without altering 
thechamebe convicted of theft in a dwelling 
house. The proper course is to alter the charge 
under s, 227. Empr|:ss v. «:arim Bakhsh. 

^ [vni-116 

(!) Joint trial of several persom 

—{Act X of 1882]— /n the same trattsaciion — 
Two distinct robberies— Irregularity A Where 
four accused were at one and the same trial 
tried for offences of murder and robbery com- 
mitted hj the course of one transaction and for 
another robbery commiUed two or three hours 
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previously and at a place close to the scene of 
the robbery and murder. Held that the trial of 
these separate offences together, though an error 
or irregularity within the meaning of s- 537, 
Criminal Procedure Code, would not necessarily 
render the whole trial void. Empress v, 
Mulua and others. 

^ [XII-95 

(2) — — — Three distinct 

dacoities—(Act X of ('^2),] Some 15 persons 
were tried jointly by the Court of Session on the 
charge, that “ they on or about the first day of 
November, 1881, on the high road between Raja- 
pur and Gugraiiia, committed dacoity on the per- 
sons and property of Jfand his companions, F and 
his companions, and Z and his companions, and 
in committing the said dacoity one of their gang 
voluntarily caused hurt to Kailu Chaukidar, and 
that they had thereby committed an offence 
under s. 394, Indian Penal Code.” The Sessions 
Judge acquitted seven and convicted eight of 
the accused. Held (on appeal by the Local 
Government as well as by the accused) that 
three separate dacoities having been committed 
at different places and on three different sets of 
travellers a joint trial for all the offences was 
illegal and must be set aside and a new trial 
held for each of the three separate offences. 
Empress v, Serha and others, 

[III-12 

(3) {Act X of 1872).] 

L and twenty other persons, appellants, were 
tried on a charge under s. 401, Penal Code. He 
and six of the other persons were at the same 
time tried on a charge of dacoity (s. 395, Pena! 
Code) on^ the i8th August, 18S1, at Lalpura.” 
Another six of the other persons were at the 
same time tried on a charge of dacoity on the 
28th June, i88i, at Bhadawal.” Held that it was 
incompetent andimproperfor the Sessions Judge 
to try the two cases of dacoity on different dates, 
ill respect of different prosecutors, together with 
the charge under s. 401, Penal Code. The 
convictions and sentences are therefore quashed. 
Empress Lekha and others. 

[11-178 

( 4 ) —’ — —Six dacoitzes—{Act X of 1872).] 
Six persons were committed for trial chargea 
with having committed six dacoities between the 
15th and 19th January. Held that the commit- 
ment must be quashed and separate trials held. 
Empress v. Dalla and others. 

[11-180 

Empress Dukhi. 

[III-107 

(5) Offence under s, 174, Penal Code— 

{Act X of 1882).] He^d that the trial of several 
persons jointly under s. 174, Penal Code, for not 
attending the Court at the time appointed in 



( Wi ) 


DIGEST OF CASKS. 


( 978 ) 


CBIMiHAIi PBOOEBURE CODE, 

s. 239 — (co 7 itmued.) 

the summons was illegal and must be quashed. 
Empress v* Debidial and others. 

[III-25 

(g' ^Offefice imder ss. 457 a^zd 41 1, 

Pe?ial Code — {Act X of 1882).] Held that two 
persons, one charged under s. 457 and the other 
under s. 41 1, Peb.al Code, for receiving part of 
the stolen property could not be committed 
and tried jointly. Empress v, Jurawan and 

OTHERS. 

[in-I58 

(7) {Act X of 

The accused were jointly committed to take 
their trial before the Court of Session on the 
following charges, SD^ under s, 457, Penal 
Code, of seven district offences within one year ; 
SD^ R and M under s. 41 1, Penal Code, for 
dishonest possession of and dealing with stolen 
property belonging to seven different persons ; 
and SD^ R and M under s, 413, Penal Code, 
for habitually receiving and dealing in stolen 
property. Held that the commitment was illegal 
and must be quashed. Empress Sheodin 

AND OTKERSe 

[III-39 

(g) Offences mtderss. 454 and^^i i | 

••^(Act X 0/ 1SS2),'] A^B^Cs-nd D were jointly 
committed for trial on the following charges, 

A and B jointly with having committed house 
breaking ‘by night, with intent to commit 
theft upon the premises of one X at a village 
called M on the i6th July, 1882, after having been 
previously convicted of an offence under s. 
4S7, C and D with having received portions 
of the stolen property, but different properties 
were received by thev two on different dates 
and at different places. Held that the joint 
commitment v^as bad. The trial should pro- 
ceed as follows. 

(3) against A and B in one case. 

(hj t} C ill another case. 

^ „ D in another case. 

Empress v, Daya Ram and others. 

[11-215 

(9) ^ — Off cnees under s , i^^—(Act X of 

1872}.] In this case seven persons were jointly 
tried by a Magistrate for the offence of rioting, 
it appeared that Nos. 5, 6 and 7 claimed cer- 
tain land which was in the possession of Nos. 
s, 2, 3, and 4. The former endeavoured to 

stack todder on the land. The latter resisted 
their doing so and a fight ensued between the 
two parties in ivhicli persons on both sides ivere 
injured. The Magistrate having convicted the ac- 
cused persons, and his order having been affirmed 
on appeal, both parties applied to the High 
Court to revise the order of the Magistrate. 
Held that it was iiiegak for charges of riot 
against all the applicants to be disposed of in- 
disanminately in one and the same proceedings. 


' 
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There was no common object witldn the mean- 
ing of s. 146 of the PenarCode, existing in the 
minds of the two sets of defendants. Where 
two factions or parties are charged with riot 
the proper course to pursue is to give eacli 
party or faction a separate trial, so as to enable 
its several members to be examined as witnesses 
1 in the case in which they are, so to speak, the 
complainants and prosecutors and the necessity 
ior this is necessarily greater where a right of 
prii-ate defence of persons or property is assert- 
ed. Empress Bahadur Khan and others. 

[ 1-28 

Empress v, Bandho Singh and others. 

[I- 2 S 

( 10 ) Offe 7 ices tmder ss, 147 a 7 £d 

^2^— {Act X of iSS2y'] In this case some ten 
persons were jointly tried and convicted under 
ss. T47 and 325, Penal Code, by the Sessions 
Judge. In appeal the High Court made the 
tollowing observations. If Magistrates think 
fit to commit and Judges to try ten or a doaen 
persons at the same time and in a single pro- 
ceeding the best they can be expected to dp is 
i ver3^ clearly and explicitly to distinguish be- 
tween the cases of the several prisoners and to 
point out how the evidence afiect them indivi- 
dually, The evidence should not be treated in 
block. Empress v. Gayadin and others. 

[III-145 

(11) Offence tmder ss* 323 a 7 id 

302, Pc 7 tal Code*'} 

See s. 226. 

( 12 ) Offe 7 ices miderss, 147, 323 

and Penal Code--{ActXofiS*jz).} Seven, 
persons jointly tried by a Magistrate were 
charged as follows :-“Nos. r, 2, 3, 4 and 5 
with (i) rioting, (ii) voluntarily causing griev- 
ous hurt to No. 7 and (iii) voluntarity causing 
grievous hurt to No. 6; and Nos. 6 and 7 with 
(i) voluntarily causing grievous hurt to No. 4, 

i (ii) voluntarily causing grievous hurt to No. 5, 
and (iii) voluntarily causing hurt to No. 2. It 
appeared that dispute had taken place be- 
tween Nos. 1,2, 3, 4, and 5, on the one side 
and No. 6 and 7 on the other, which restilled in 
a fight between the two parties in which Nos. 

2, -i, 5, 6, and 7 xvere injured. The accused per- 
sons having been c.onvicted by the Mngisirate, 
and the Magistrate’s order liaving been affirmed 
on appeal, Nos. i, 2, g, 4 and 5 applied to the 
High Court to revise the Magistrate’s order. 
Field that it was altogether improper for the 
Magistrate to deal with a charge of riot against 
seven different persons in the same proceeding* 
and at one and the same time, when it was 
obvious uppn the face of the evidence that there 
could not be a common object” animating all 
; of them. Equally irregular was it for"^ him to 

63 
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dispose of the cases under ss. 325 and 323 of the 
Penal Code in one trial Empress v, Lochan 

AND OTHERS. 

[I>28 

(13) . - -^Offences under 

s» 191, Penal Code-— {Act X of 1872).] Held 
that in all cases of giving false evidence, where 
more than one person is implicated, separate 
charge should be drawn up and separate trial 
held in respect of each separate person. That 
the rule applies with greater cogency where 
one of the accused is tried of abetment of the 
offence. Empress v. Piari Lal and others. 

[11-64 

(14) . {Act X of 1872).] 

Held that in all cases of giving false evidence, 
where more than one person is implicated, 
separate charges should be drawn up and 
separate trials held. Empress v, Chand Khan 

AND ANOTHER. 

[1-83 

Empress v. Din Dayal and others. 

[V-2e 

Empress Anant Ram and others. 

[11-37 

Empress v. Rahmat Khan and others. 

[11-44 

Empress v, Niaz Ali and others. 

'' [ 11-161 

Q5), Offences under ss. 

193, 19s and , 21 1, Peftal Code— {Act X of 
1872),] Held that a joint trial of two or more 
persons for offences under ss. 193, 195 and 211, 
Indian Penal Code, was illegal and must be 
quashed. Empress v. Changu and others. 

[11-124 

^16), . Offences under ss, 193 

and 465, Penal Code— {Act X of 1872).] LS 
sued one P on a bond. Xt one of the marginal 
witnesses, deposed to the execution of the bond 
by P and Z?, the writer of the bond, deposed 
to the same fact The Court trying the suit 
found that the bond was forged, and the per- 
sons named above were eventually jointly com- 
mitted on charges under s, 465 and s. 193 of 
the Penal Code. PS ^and seven other persons, 
composing both parties to a riot, were jointly 
committed for trial on sT charge of rioting 
with deadly weapons. The Court of Sessions 
reported these cases to the High Court in 
order that the commitments might be quashed 
and as regards the first case, that the accused 
persons might be separately committed, and, 
as regards the second case, thaf the two 
parties 'to the riot might be separately com- 
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mitted. The Court (Brodhurst, J.l quashed 
the commitments, and directed that in the first 
case, each of the accused, and in the second 
case, each of the two parties to the riot, should 
be committed and tried separately. Empress 
2/. Lalak Singh and others. Empress 2/. 
PuLANDAR Singh and others. 

[11-160 

s. 24S^.— Withdraw— Stay the enquiry— 
Acquittal — {Act X of 1882).] A Magistrate 
trying an accused person upon charges under 
ss. 193 and 204, Penal Code, convicted him 
under the former section and with regard to 
the latter observed that the facts appeared to 
him to constitute an offence under another 
section and he therefore directed the file 
to be laid before the District Magistrate with 
a view to having such offence enquired into. 
On appeal the conviction under s. 193 was 
set aside and subsequently proceedings under 
s. 204 were taken against the accused. Held 
that as the first Magistrate expressly refrained 
from dealing with and disposing of the charge 
under s. 204, Penal Code, and did not in 
terms acquit the accused upon such charge 
his action might be taken as a stay of the 
trial of such charge under s. 240, Criminal Pro- 
cedure Code, and the subsequent trial was not 
barred by s. 403, Criminal Procedure Code, 
Queen Empress v. Raghunandan Lal. 

[IX-8 

(1) s. 24n— Dismissal of complaint— Acquit- 
tal— {Act X of 1882).] Held that the dismissal 
of a complaint under s. 247 was an acquittal 
from which no appeal lies except under s. 417, 
Criminal Procedure Code. Queen Empress v. 
Hardeo Singh and others. 

[XI-i20 

Empress v. Bhawani Prasad and another. 

[V -43 

(2) . — — A djournment—{Act X of 

1872).] The hearing of a “summons case'* 
by an Honorary Magistrate was adjourned, 
but the Magistrate did not inform the complain- 
ant where the case would be taken up again. 
He however issued summonses to the witnesses, 
among them the complainant, requiring them 
to attend before him either at Aligarh or 
Talibnagar, on the sth July, 1882”. The com- 
plainant did not appear on the 5th and the 
Magistrate dismissed the complaint under s. 205 
of the Criminal Procedure Code. Held that 
under the circumstances the Magistrate should 
have adjourned the hearing. Petition of 
Bansidhar. 

[11-229 

(1) s. 250 . — Summons case— Warrant case 
—{Act X of 1882 j.] Held that s. 250, Criminal 
Procedure Code (repealed) related to summons 
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cases and not to warrant cases. In the Matter 
OF THE Complaint of Niazullah v, Najju 

AND OTHERS. 

riii-130 

In re complaint of Phullu. 

[1-98 

Empress v. A\gnll 

LI‘154 

Empress v. Jokhan and others. 

[1-101 

i^Act Xo/iS$ 2).1 

Heed that where one of the oifences complained 
of was riot, which is not a summons case, the 
Magistrate on acquitting the accused, was not 
competent to order the complainant under s. 
250, Criminal Procedure Code, to pay compensa- 
tion to the accused though the Magistrate treat- 
ed the charge as a mere summons case under s. 
426, Penal Code. So^nu v. The Quee^i (/. 
£, i?,, 6 Mad, 316) referred to. In the matter 
OF THE COMPLAINT OF HaRBANS. 

[V-45 

(3) • • ComplatJif-^ Cf wrongful seizure 

of cattle-'^Act X of 1S82).] A complaint of the 
wrongful seizure of cattle is not a complaint of 
an offence within the meaning of the Code of 
Criminal Procedure. Consequently on the dis- 
missal of such a complaint it is not competent to 
a Court to act under s. 560 of the Code and 
award compensation to the persons against 
whom the complaint is made, l^itchi v. A^ihapa 
(/. Z. /i\, 9 Mad,, i02)\ Koitalanada v,Muthaya 
(/. Z. R.s 9 Mad., 374); /Cala Chand v. Gudadhur 
Biswas (/. Z. R., 13 Calc., 304) and Neda Ram 
Thakicrv. Joo 7 iab (/. h. R., 23 Calc,, 248) re- 
ferred to* MeGHAI ?>'. ShEOBHIK and OTHERS. 

[XVI-9S 

(4) . iAci Xof XSS2).] 

One I preferred a complaint to the police that 
one B and four others had forcibly prevented 
him from driving to the pound certain cattle 
which had been trespassing on his land, there- 
by committing an offence punishable under 
s. 24 of Act I, 1871, The police, after making an 
enquiry, sent up the accused for trial before the 
Magistrate having jurisdiction in the matter. 
The Magistrate dismissed the complaint as 
being false and vexatious and under s. 250, 
Criminal Procedure Code, ordered the complain- 
ant to pay certain compensation to the accused. 
Held that the case not having been instituted 
** upon complaint,” the order made under that 
section was illegal and must be set aside. 
ISKRI V, BaKSHI and OTHERS. 

[III-224 

Empress v, Duega an0 another, 

[III-257 
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In THE MATTER OF NAIN SUKH. 

[VIII-216 

Kalka V, Babu and another. 

[V-25S 

JUGMOKAN V, SHEOBALAKAND ANOTHER. 

[11-116 

(5).- — {Act X of 1S72).] 

One 5 charged four persons with damaging his 
crops by pasturing sheep on them and with 
having forcibly rescued the sheep when he was 
taking them to the pound. The subordinate 
Magistrate trying the case dismissed the charge 
as untrue and vexatious and under s. 209 of Act 
! X of 1872 awarded Rs. 5 to ea.ch of the accused 
persons. The Magistrate of the district being 
of opinion that there was evidence v?o show 
that damage was caused to the complainant and 
that the plaintiff had valid reason for charging 
the accused, reported the case to the High 
Court. Held^ixdX the Court agreed with the 
Magistrate in much of his estimate regarding 
the merits of this case and it did not find suffi- 
cient justification for an order under s. 209. In 
re complaint of Sarnam* 

[1-167 

(G). AfpUcabiliiy of section to pro« 

ceedlngs under s, no, Cr/minal Procedure Code 
— {Act X of i^^2).'] The award of compensatiou 
under s 560 of the Code of Criminal Procedure 
must be in respect of a frivolous and vexatious 
accusation of an ofience of which the accused 
person has been discharged or acquitted. That 
section is not applicable to an application made 
to a Magistrate solely with a view to his taking 
proceedings under s, 110 of the Code. Queen 
Empress v, Lakhpat. 

[XIII-114 

(7) , « The Magistrate'"— By whom 

the case is heard ” — {Act Xof 1882).] An order 
granting compensation to an accused under 
s. 590, cl. (i) of the Code of Criminal Procedure, 
must be made by the Magistrate who tries the 
case. It is not competent to a Magistrate who 
has heard nothing of the case except the com- 
plainant's pleas against the direction to pay com- 
pensation to make the order for compensation. 
In the matter of the petition of Mahadeo 
Tswari. 

[XII-68 

(8) . Acquittal ” — Dismissal of C 07 nplai 7 it 

foraefault—{Acl X^f The term “ac- 

quittal ” implies that at least an inquiry to the 
extent required by s. 242 of the Code of Criminal 
Procedure should have been held Therefore 
where a Magistrate, apparently without such 
inquiry having been made, and on account 
merely of Jthe non-appearance of the complain- 
ant, passed an order purporting to be under 
s. 250 of the Code of Criminal Procedure 



DIGEST OF CASES. 


( 984 ) 


( 983 5 

CEIMIFAL PBOOEDUEB C30DE, 

s. 259 — {co 7 itmued. ) 

awarding compensation to the accused. Held 
that under such circumstances the awarding of 
compensation was due to a want of exercise of 
the discretion required by s. 250 . Abdul 
Ghafurz/. Laltu. 

[XI-03 

(9). X <?/i882).] 

A charged B with assaulting him. The Magis- 
trate alter examining the complainant summoned 
the accused. On the date fixed the parties 
appeared but the case was adjourned till next 
day, and on that day the complainant did not 
appear. The Magistrate thereupon struck olf 
the case and fined the complainant under s. 250 
of the Code of Criminal Procedure. Held that 
there was nothing illegal in the Magistrate’s 
procedure or order. In the matter of the 
COMPLAINT OF MUSAHIB KhaN. 

[IV-115 

(1 0). " ■ Comfosziion-> Compensation — ( Act 

X of 1872).] One D S made a complaint that 
one D R and certain other persons had commit- 
ted offences punishable under ss. 426 and 447, 
Penal Code. The Magistrate to whom such 
complaint was made issued a summons 
as a charge only under s. 447, Penal Code. 
The parties appeared on the day fixed for 
the hearing of the case, and the complain- 
ant filed a petition stating that the case 
had been compounded and asking permission 
to withdraw from the prosecution. The Magis- 
trate refused to accept the composition, but he 
admitted it as a withdrawal of the complaint 
and without further inquiry awarded under s. 209 
of the Criminal Procedure Code the accused 
persons Rs. 5 compensation. Held that the order 
of the Magistrate made under s. 209 of the 
Criminal Procedure Code, in a case which he had 
permitted to be withdrawn under s. 210 of the 
same was illegal. Debi Sahai v* Dalsingar 
Rai and others* 

[1-156 

(11) -- « -InvesUgalion^-^(Aci X 

A's karinda made a complaint against certain 
persons charging them under ss. 323 and 352, 
Indian Penal Code. The Magistrate hearing 
the complaint dismissed it as vexatious and 
order A to pay the accused Rs. 100 compensa- 
tion. Held that the order under s. 209 was 
passed without a sufficient investigation of 
the complaint. Jugmohan Sheobalak 

AND ANOTHER. 

^ [ii-iie 

, (12), Fine exceeding mm awarded to 

complainant— {Act X of 1882).] A Bench of 
Honorary Magistrate finding a complaint to he 
friyolous and vexatious ordered the complainant 
to pay a fine of Rs. 8 out of which Rs. 4 xvere to 
be given to the accused as compensation. 
Held that the Magistrate could not fine a sum 
over and above that vvhich was ordered to be 
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paid as compensation. In the matter of 
THE COMPLAINT OF BEHARI. 

[V -44 

(Ig) Imprisonment in Ueu of com’* 

pensatzon—{Act X of X882),] Although com- 
pensation awarded under section 560 of the 
Code of Criminal Procedure is recoverable as if 
it were a fine, it is not competent to a Magis- 
trate immediately upon ordering a complainant 
to pay compensation to^irect that he should in 
default be sentenced to imprisonment. Queen 
Empress v, Punna and another. 

[XV -241 

(14) {ActX of 1882).] 

It is not competent to a Court in awarding 
compensation under s. 560 of the Code of Civil 
Procedure against a complainant for making 
a frivolous and vexatious complaint to order at 
the same time that in default of payment of the 
compensation the person against whom the 
order is made sufer imprisonment. Queeft 
Empress v. P^mna (/. Z. R., iSAll., 96) approv- 
ed, Manjhli V, Manik Chand and another. 

[XVI-ISO 

(1 5 ) -s. 250 ( 3 ). Appeal— {Act X of 

1882).] no appeal lies from an order 

made by a Magistrate of the third class dismiss- 
ing a complaint under s. 247 and awarding to 
the complainant Rs. 5 as compensation under 
s. 250, Act X of 18S2. Empress v. Hardeo 
Singh and oi’hers. 

[XI- 12 Q 

s. Discharge withont examinhtg all 

ivitnesses for prosecutio 7 i~{Act X of 1872).] 
Held that a Magistrate was not competent in a 
warrant case to discharge the accused without 
examining all the witnesses named for the prose- 
cution. E^npress v. Hhnaiulla (/, Z, i?., 3 
Calc.^ 389) and Efnpress v. Kashi (Z L. z 
AIL, 447) followed. Empress v. Ajudhia and 

ANOTHER. 

[ 11-179 

Empress v. Sheq Chaean and others. 

[ 1-146 

ss. 256 ^ Right of accused to recall 
and Cf'oss^examme witness for prosecuHofi — 
[Act X of 1882).] The provisions of s. 257, of 
Criminal Procedure Code do not apply and 
relate to the preceding section. S. 256 of the 
Code gives to the accused an absolute right at 
anytime while he is making his defence to recall 
and cross-examine any witness for the prosecu- 
tion present in the Court or its precincts. S, 
257 refers to the resummoning for cross*exami"‘ 
nation of witnesses fqf the prosecution who are 
not present in the Court or its precincts. The 
accused has no absolute right to have these 
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witnesses summoned. The Magistrate is enti- 
tled to refuse to issue process, if he considers 
that the application is made for the purpose of 
vexation or delay, or for defeating the ends of 
iusiice, but he must record in writing his 
'grounds for so thinking. Queen Empress 
Kam Charan Lal. 

[XV-40 

(1) g, Co7np I amant evading 

exami?iaHQn—{Act X 2S72),] The accused 
in this case who was. charged ot oftences under 
ss. 3S1 and 40S, Penal Code, named the com- 
plainant as his principal witness. The Magis- 
trate trying the case endeavoured in the first 
place to procure the attendance of the complain- 
ant and failing in this attempt, then endea- 
voured to procure his examination by the 
Political Agent at Jaipore, the complainant 
being a resident of Jaipore. The jaipore 
Durbar however refused to allow him to be 
examined by that officer, but offered to examine 
him themselves. The Magistrate being of 
opinion that, if the evidence were thus taken, he 
would not feel satisfied that it was properly 
recorded. Under the circumstances he acquit- 
ted the accused. Held that the Magistrate 
should take measures for the examination of 
the complainant before the Durbar or if the 
accused did not desire this that he should 
pronounce judgment on the evidence upon the 
record. Empress v, Dhan Kishen. 

[1-38 

(2) Where no charge framed^ 

iAct Xof The accused were charged of 

offences under ss. 3S4, 342 and 511, Penal Code. 
After taking the evidence of the complainant 
and his witnesses, and examining the accused 
and taking the evidenice of their witnesses 
the Magistrate acquitted the accused by an order 
which ran thus: “ The case should be struck off 
the nle, and rhe accused be considered acquit- 
ted. The Magistrate did not draw up a 
charge in writing against the accused. The 
complainant applied to the High Court to 
revise the order of the Magistrate on the ground 
that as no charge had been framed the order 
amounted to a discharge, which being against 
the weight of the evidence was improper. 
Held that the explanation to s, 220 being 
governed by explanation (i) to s, 216, Code of 
Criminal Procedure, an acquittal in the absence 
of a charge was not illegal and there having been 
no failure of justice the trial was good and 
sufficient. Petition of Hanuman v, Ahmad 
Ali and others. 

[1-142 

(3) . — s 258 (2). -Convicl/on^-^Senlence — (Acl 
X of 1S82).] In this case three persons, B 
and C, were tried together by the Sessions 
Judge, A under ss. 304 and 323, and B and C, 
under s. 323, Penal Code.’* Ail the accused were 
convicted. After recording the convictions the 
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Judge observed: — ‘*AsA and B have already 
been over tour months and a half in jail, the 
Court finds they have been sufficiently pun- 
ished under s. 323, and directs their release and 
under s. 325, Penal Code, sentences C to one 
year’s rigorous imprisonment, he having been 
on bail since the case began.” C appealed to 
the High Court. Held (after dismissing the 
appeal of C) that with regard to A and B the 
Judge’s order is technically incorrect. They 
having been con%dcted, it was incumbent on 
Judge to pass a formal sentence of but a single 
day’s imprisonment. The order is amended 
accordingly. Empress v. Xalua and others. 

LIV-219 

Empress Wazir Jan. 

[VII-274 

s. Absence of co^nplainani — Discharge 

•--{Acl X of 1SS2).] Ones lodged a complaint 
against X and A of offences under ss. 279, 426 
and 447 of the Indian Penal Code. The Magis- 
trate who tried the case discharged the ac- 
cused on the ground that the complainant had 
failed to appear on a day to which the hearing 
of the case was adjourned. There was nothing 
to show that the Magistrate did not consider 
the charges as pHma facie sustainable. Held 
that the case being a warrant case there was 
no necessity for the attendance of the com- 
plainant and the order of the Magistrate dis- 
charging the accused was illegal. Queen-Emp- 
ress V. Kura and another. 

[XI-li6 


(i). s. 260. - Co^nplahit charging ofence not 
sm/imarily triable--Ousler of jti/^isdicl/o?* — 
{Acl X of 18S2) ] The complainant charged 
the accused under ss. 322, 3S2 and 44S, Penal 
Code, but the facts stated in the complaint fell 
short of showing any such offence as is contem- 
plated by s. 382. The Magistrate tried the case 
summarily and dismissed the complaint. It was 
contended in revision that the offence under s. 
382 was not triable summarily and that there- 
fore the Magistrate was wrong in trying the 
case summarily. Held that the mere circum- 
stance of a complaint charging an accused per- 
son of offences not summarily triable did not 
oust the summary jurisdiction of the Magistrate 
under s« 260, Criminal Procedure Code. Em- 
press V. Jagjiwan and others, 

[VII-280 


(2,) [Act X d//iS82).] 

Held that the 7nef^ circumstance that the com- 
plainant writes do\jn a charge in his petition 
of complaint which may not be triable summari- 
ly, but which is not seriously prosecuted would 
not necessarily preclude the Magistrate from 
trying the case in summary jurisdiction upoy 
a charge or charges triable by the summarn 
procedure. Emfre.ss V. Each mi Narain and 

ANOTHER? 
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‘Protracted trial — Summary pirn- 

dkiion—iAct X of 1882).] Where a case under 
s. 379 of the Indian Penal Code was tried 
un« 3 er the provisions contained in Chapter XXII 
(of summary trials) of the Code of Criminal 
Procedure, but the proceedings in the case lasted 
from 20th March, to the 12th June, and in the 
course thereof a local inquiry had to be made; 
and when, moreover, the value of the property 
in question was said to be above Rs. 50. Held 
that this was not a case to which the procedure 
for summary trials should have been applied. 
In the matter of the petition of Sheo 
Sahai Bhagat and another. 

[XI-183 

(4.) X of 1882).] 

Where a Magistrate is empowered by law to 
try a case summarily the fact that the trial 
is a protracted one in no way affects his juris- 
diction. Jn re Skeo Sakai Bhagat (IV. N. 
1891, f 183) dissented from. In the matter 
OF the petition of Mansa and others. 

CXII-30 

(5) . 'Summary iriai—Ojfence under s, 

47 ^ Act XX VI of I %'}o—(Aci X of 1 882).] One 
HAf^ prisoner in the Gorakhpore jail, was em- 
ployed in some brickfields outside the jail. 
While so employed he endeavoured to escape, 
but after he had gone some little distance was 
recaptured. Subsequently after a form of trial 
of a very summary nature H A was sentenced 
for this ofience by the Inspector General of jails 
to receive thirty stripes apparently under s. 47 
of Act XXVI of 1870. Held that even if the 
offence was triable by the Inspector General as 
a Magistrate it should have been tried as a war- 
rant case and not summarily under s. 260, 
Criminal Procedure Code. Queen Empress v* 
Hasan Ali and others. 

IXI-V'178 

(6) n* Summary trial-— (Act X of 

2882).] There is no reason why the summary 
procedure prescribed by Chapter XXII of the 
Code of Criminal Procedure should not be ap- 
plied to the trial of complaint under s. 22 of the 
Cattle Tresspass Act, 1871, Queen Empress v, 

JAWAHIR. 

[xvi-ise 

S. 262 ( 2 )^Senfence in lieu offine^(Act X 
of 18S2}.] In cases of simple imprisonment 
ordered as a process" for entorcement of pay- 
ment of fine, the rule of s. pthz of the Criminal 
Procedure Code, limiting the . period of im- 
prisonment in summary trials does not apply, as 
that section only refers to substantive sentences 
of imprisonment. Empress m Asghar Aei. 

[111*207 

(I) £1 263.—“ Shall enter ^''-^Failure to 
enter' the partmiars--{Act X of 1872).] The 
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accused were charged by the complainant of 
having thrown bricks in his house and ran at 
him. The Magistrate tried the case summarily, 
the terms of his sentence and finding being as 
follows. “This is a quarrel about a wall and the 
parties are much incensed against one another. 
I fine them one rupee each and bind them to 
keep the peace for six months.” ^ Held that the 
case had not been tried in accordance with law 
and conviction must be quashed and re-trial 
ordered. Empress v. Chotey Lal. 

[ 11-242 

(2) ..{Act X of 1882).] 

Certain persons were summarily tried and 
convicted of certain offences and also ordered 
under s. 106 of Criminal Procedure Code to 
give security for keeping the peace for six 
months or in default to suffer six months, rigorous 
imprisonment. Held that, the fact that the de- 
cision of the Magistrate did not set out tvith 
clearness either the facts of the case or the 
nature of the evidence supporting it, was a good 
ground for ordering a new trial. Empress v. 
Lachman and others, 

[VI -181 

(3) 1 (Act X of 1 8S2) .] 

This is an application for revision of the order 
of conviction in a case tried summarily on the 
allegation that ali the essential ingredients for 
the constitution of the offence have not been 
established by the evidence on record. Held 
that the Magistrate’s remarks, contained in the 
column of “Finding and sentences” of register 
of summary trial being not sufficient to enable 
the Court in appeal to judge whether the pri- 
soners have or have not been rightly convicted, 
the conviction must be s:jt aside. Empress v* 
Mohan and another. 

[V -213 

(4) {Act X of 18S2).] 

This was a case of dishonestly receiving stolen 
property which had been summarily tried. The 
Magistrate recorded.— •“ There seems no doubt 
whatever of the truth of the case for prosecution,” 
Held that it did not satisfy the requirements of 
s. 263, Criminal Procedure Code, viz. that in case 
of convictions the Magistrate must give a brief 
statement of his re^BS therefor. Empress v* 
Gxrwar D 14 L, 

[III-114 

s. 2B4;»^Subsfance of evidence^Failure to 
emhody-^{Act X of 1872).] This was a case tried 
summarily in which there was an appeal. The 
judgment of the Magistrate trying it did not, as 
required by s. 228 of Act X of 1872, embody the 
substance of the evidence on which the con- 
viction was based nor J:he particulars mentioned 
in s. 227. His finding was that At one of the 
two persons convicted by him, was convicted on 
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the statement merely of the other accused. 
The police papers, however, showed that there 
was other evidence against A, Held on a re- 
ference by the Sessions Judge that the con- 
viction must be quashed and a re-trial ordered. 
Empress v. Lalji and another. 

[11-178 

s. Evidence taken in absence of assessor 
•^Irregularity — {Act A' of 1882).'] Wherein a 
trial for murder held with the aid of assessors 
the Court relied on a statement made by the 
deceased and the evidence necessary to prove 
such statement was not recorded till after the 
close of the trial and the discharge of the 
assessors. Held that this amounted to a 
material irregularity which was not covered by 
s- 537 » Criminal Procedure Code, and the con- 
viction was set aside and a new trial ordered. 
Queen Empress v. Ram Lal. 

[XIII-SO 

s. 271 (2) — “ Pleads guilty ”~^W/tai amounts 
to— {Act X of 1882).] The appellant has been 
convicted, without trial as on a plea of guilty 
for an offence under s. 21 1, Penal Code. When 
called on to plead in the Court of Session and he 
said. — “I admit presenting the petition and 
even that it is untrue, but I did so under the 
influence of certain persons mentioned.” Held 
that the plea was not one of guilty and that the 
accused should have been tried in the ordinary 
way. Empress v. Sundar. 

[VI-66 


CBIMIISl'lA.I, PBOCEBUBE CODBr 

ss. 284 & 2B6— (continued.) 

that the law contemplated the continuous atlen- 
dance of at least one assessor throughout the 
trial This condition not having been fulfilled, 
the proceedings before the Sessions Court 
must be set aside as having (with regard to the 
provision of s. 268 of the Code of Criminal Proce- 
dure) been held before a Court not having 
jurisdiction. QUEEN Empress v. Muhammad 
Mahmood Khan. 

[XI-93 

(I) s. 286— Duty of prosecution to examine 
— Witness examined below— {Act X of 1882).! 
At a trial before the High Court in the exercise 
of its original criminal jurisdiction it is not the 
duty either of the prosecution or of the Court 
to examine any witness merely because he was 
examined as a witness for the Crown before the 
Committing Magistrate, if the prosecution is 
of opinion that no reliance can be placed on 
such witness' testimony. All that the prosecu- 
tion is bound to do is to have the witnesses who 
were examined before the Committing 
Magistrate present at the trial so as to give 
the Court an opportunity of examining, or the 
defence of cross examining them, Dhnnno v. 
Kazi {l.L, R.,8.Calc., 121) and Empiess ^of 
India V. Kaliprpsonno Doss (/. L. R., i4 Calc., 
^5) approved. The Empress v. Grish Chunder 
Talukdaril. A. i?., 5 Calc., 614) and The Em- 
press V. Ishan Datt (15 W. R, Cr. R, 34) 
dissented from. Queen Empress v, Charles 
Spencer. 

tXII-110 


s- 284.— From the person summoned '* — 
Number of assessors— {Act X of 1882 /] Out of 
six assessors summoned to appear at a Criminal 
Session, three absent^^ themselves. Of the 
remaining three the Sessions Judge discorded 
two as not appearing sufficiently intelligent ; 
and having appointed the third to act as 
assessor, sent for two persons, a Revenue Court 
muktar and a pleader, to fill up the other two 
places. These two last mentioned persons had 
not been summoned to act as assessors, nor 
did it appear that they were in fact competent 
to act as such. Held that under the above 
circumstances, there having been only one 
properly appointed assessor, ail the proceedings 
conducted with his aid must be set aside and 
a new trial ordered* Queen Empress v, Badri 

AND OTHERS, 

[XIV-207 

SB. 284 & 288— Assessors— Presence of —(Act 
X of 1882).] During the course of a trial before 
a Sessions Court with three assessors, one 
assessor 'died at an early stage of the proceed- 
ings. Later on another assessor became too ill 
to take any further part in the trial and the third 
assessor was obliged to retire at the beginning 
of the accused's pleader’s address to the Court 
and did not return until it was finished. Held 


(2) — - -- - - — Witness ^entered in 

Calendar— {Act Xof 1882).] In a trial before 
a Court of Session or a High Court it is entirely 
in the discretion of the Public Prosecutor con- 
ducting the case for the Crown to call or not to 
call any witness or witnesses whose names 
appear in the calendar as witnesses for the 
Crown. Queen Empress v, Durga. 


[XIV-7 


(1) s. 281— Retracted confession — Admis- 
sibility— {Act X of 18S2).] Where a confession 
made before a Magistrate is on the face of it a 
confession which fulfils the requirements of the 
law, it IS immaterial that such confession has 
been retracted before the Sessions Judge. Such 
a confession must be presumed to be genuine 
unless and until proof or at least reasonable 
probability of the e^stence^ of some invalidating 
cause IS shown. Queen Empress v. Binda^ 

[X-173 


{2)' — '■ — — of 1872),] 

Held that the fact that an accused person, who 
has been examined by the Committing Magis- 
trate, makes other and different statements in 
his examination by the Court of Sessbti does 
not make his statements before the Committin-^ 
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Magistate no evidence. On the contrary, such 
statements are stiii evidence and may be used 
against the accused. Empress v, Bhagua, 

[1-89 

Empress v. Madar and another. 

[V-59 

(3) Value— {Act X of 1882).] 

The accused in this case, while in the custody 
of the police made statements to the police in 
consequence of which they were forwarded to 
the Magistrate, who was to take up the case 
and who subsequently committed the case for 
trial. The Magistrate recorded their statements 
on the 2 1 St and 25 th August respectively. The 
police subsequently challaned the appellants and 
certain other persons. On the 6th September, 
the accused retracted their statements. On the 
26th they were committed for trial Held that 
the statements made by the accused though 
admissible must be looked with great care and 
suspicion. The Magistrates cannot be too care- 
ful in satisfying themselves that they had been 
made voluntarily. Empress v, Chittar Singh 
AND OTHERS. 

[IV-Si 

Empress Ramanand, 

[V-221 

( 4 ) {Act X of 1SS2).] 

Held that some corroborative evidence was 
necessary to warrant a Court in convicting upon 
a retracted confession and a conviction without 
such evidence was illegal Empress v, Tika 
Ram. 

[VI-22 

(^) " of 1882).! 

Where a confession made by an accused person 
is retracted, such confession does not thereby 
become useless as evidence of the guilt of the 
accused, but the Court trying such accused 
person should consider whether his confession 
IS probably true and not inconsistent with the 
evidence in the case which the Court believes to 
be true, and if that is so the Court should act 
on such confession notwithstanding its with- 
drawal. Queen Empress v. Maiku Lai (W, N., 
1897, 224) referred to, Queen Empress v. 
NaNNA and OTHERS. 

^ [XVIII-69 

( 1 ) 8* 288 — How far evidence given at 
preliminary enqtdry ad^^issidle—iAct X of 
1882).] S. 2SS of the Criminal Procedure Code 
was never intended to be used so as to enable 
a Court trying a cause to take a witnesses de- 
position bodily from the Committing Magistrate’s 
record, and to treat it as evidence before the 
Court Itself. Empress v. Aman^uUa {12 B, Z. 
if., 15) referred to. A Judge is bound to 
put to the witnesses %vhom he proposes to con- 
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tradict by their statements made before the 
Committing Magistrate, the whole or such por- 
tions of their depositions as he intends to rely 
upon ill his decision, so as to afford them an. 
opportunity of explaining their meaning or deny- 
ing that they had made any such statements, 
and so forth. In a case in which the Sessions 
Court had neglected to apply the above rules, 
Straight, J. quashed the conviction. Empress 
V. Dan Sahau 

[V -258 

Empress v, Jawahar. 

[VI -256 

(2) ^(Act X of 1882),] 

Where two persons being charged with murder 
before a Magistrate, the Magistrate tendered a 
pardon to one of them and then before his exa- 
mination was concluded withdrew that pardon, 
and, having tried the witness along with the 
other accused, committed both to the Sessions 
Court; and where, in the Sessions Court the per- 
son to whom pardon had been tendered being 
examined as a witness utterly repudiated the 
evidence which he had given before the Magis- 
trate. Held that the Judge could not use the 
evidence given before the Slagistrate, as above 
described by the person to whom pardon had 
been tendered as against the other accused on 
a trial before a Sessions Court. Queen Em* 
press V. Dan Sakai {W, N.^ 18S5, p* 259) referred 
to. Queen Empress v* Nagu. 

[XI -184 

( 1 ) s. There is no evidence,” {Act 

X of 1882).] The words “ there is no evidence'* 
in s. 289, Criminal Procedure Code, cannot be 
extended so as to mean# no satisfactory, trust- 
worthy or conclusive evidence, but the third 
paragraph of the section means that if at a cer- 
tain stage of a Sessions trial the Court is satis- 
fied that there is not upon the record any evi- 
dence which, even if it were perfectly true, 
would amount to legal proof of the offence 
charged, then the Court has power without con- 
sulting the assessors, to record a finding of not 
guilty. But where a Court so acts only because 
It considers the evidence for the prosecution 
unsatisfactory, untrustworthy or inconclusive, 
it acts without jurisdiction and its order dis- 
charging the accused is illegal Even if not 
illegal for want of Jurisdiction, such action is 
a serious irregularity which may or perhaps must 
have caused a failure of justice within the 
meaning of s, 537 of the Criminal Procedure 
Code, In the matter of the petition of Narain 
Das (/. Z. i?., I AIL^ 610) referred to. Queen 
Empress v, Munna Lai. and another ♦ 

[VIII-i29 

(2) . {Act X of 1882),} 

Held that where theije is evidence against pri- 
soners committed to the Court of Session but 
the Sessions Judge distruts it, he should, not 
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acquit them under s. 289, Criminal Procedure 
Code, It is not a case in which there is “no 
evidence against them in the sense of s. 289. 
The expression “ no evidence ’’.implies that all 
the evidence, even if true to the fullest degree, 
would not constitute the offence charged. Em- 
press V , Nanha. 

[VIII -153 

(1) . s. 291 . — Refusal io give list of witness- 
es — Power to summoft afterwards,} 

See s. 211. 

(2) . Power of Sessions Court to sum- 

mon witness 

See s. 216, No. (2). 

s, 292.— Prosecutor s right of reply— Ac- 
cused adduces evidence— {Act X of 18S2).] 
In a Sessions trial evidence for the detence can- 
not be adduced until the close of the case for 
the prosecution, but counsel for the defence 
may, while a prosecution witness is under cross- 
examination, put documents to him, and if in 
so doing counsel reads or causes to be read to 
the Court such documents he thereby impliedly 
undertakes to put those documents in as evi- 
dence at the proper time. When such docu- 
ments, as aforesaid, are filed in Court as evi- 
dence, or any other documentary evidence is 
put in by the defence, the defence has “ ad- 
duced evidence” within the meaning of s. 289 
et seqq oi the Code of Criminal Procedure so 
as to give the prosecution a right of reply al- 
though no witnesses may be called for the de- 
fence. The above question, 7jiz, whether the 
production of merely documentary evidence 
gives the prosecution a right of reply, may be 
considered while the c^ise for the prosecution 
is going on. In the absence of any strong rea- 
son to the contrary a witness for the prose- 
cution should not be examined at a Sessions 
trial unless his evidence has already been re- 
corded by the Committing Magistrate, either in 
the ordinary course or under the special provi- 
sions of s. 219 of the Code of Criminal Proce- 
dure. Queen Empress v, G. W. H.^yfield 

AND ANOTHER. 

[XII -63 

S. 307 * — Trial of European British subjects 
—Poimr of Magistrate to refer— Pozver of 
High Court— {Act X of iSSz).] In atrial by 
the District Magistrate of a European British 
subject with the aid of jurors the Magistrate 
differed from the majority of the jurors and 
referred the case to the liigh Court under s. 
307, Criminal Procedure Code. Held that the 
Magistrate had power, s. S, cl, (/?), Act HI of 
1884, read with s. 307 of the Code of Criminal 
Procedure, to submit the case to the High Court. 
I/eld further that the prc^visions of s, 307 are 
not curtailed or^ cut down by s. 418 or s. 423 of 
the Code of Criminal Procedure and that the 
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High Court can disturb the verdict of the jury 
H it thinks proper to do so. Empress v, 
McCarthy. 

[VII -39 

s. 209,— Memorandum of evidence— Opinion 

of 

See s. 356, No. (i). 

Previous conviction— Use of 
4-u 1S82).] It is most important for 

me Judges to bear in mind that they are not to 
allow a previous conviction to influence the 
mind of themselves or the assessors in deter- 
mining the guilt of a person on his trial unless it 
has been proved and is relevant under s 54 (Evi- 
dence Act) and that such previous conviction is 
not to be put to the accused ; and his plea taken 
to it, until after he has been convicted of the 
offence of which he is being tried, nor is it to 
be acted upon for the purpose of enhancing the 
punishment under s. 75 of the Penal Codc% un- 
less the accused has admitted it, or it is fourui 
proved against him as provided by paragraph 
(<r) of s. 310, Criminal Procedure Code. Eme*kess 

V, SUKHA. 

[VB 47 

(2) — 7-—- 7; {Act X of 1882).] 

In a trial before a Sessions Judge and a jury 
of an offence under s. 3S0 with section 75 of the 
Penal Code a witness was allowed to state 
that he had heard that the accused was an 
old convict, and that he did no work in the 
village.” It appeared from the modern which the 
plea of the accused w^as taken both In reference 
to the substantive offence under s. 3S0 and in 
reference to the previous conviction under s. 
75, that the jury were aware of the previous 
conviction before they gave their verdict It 
vyas not attempted to use the previous convic- 
tion as part of the substantive proof on the 
charge under s. 380. Held that as the irregular 
statement of the witness that the accused was 
an old convict and the knowledge possessed 
by the jury before giving their verdict/m’'«-hi: 
have improperly influenced the minds of the 
jury the safest course would be to set aside the 
trial and direct a new trial, in which the provil 
sions of s. 310 of the Code of Criminal Proce- 
dure must be strictly ohservei]. Queen Em- 
press V. JHINGURI, ““ 

[X -12 

ss* 320 . Ss 332 — ftiahility to serifc as assessor 
—Penalty for nofi-attend<znce-fAct X of 
1882},] It is contrary to the usage of the 
country and eminently undesirable that a gentle- 
man of high position, such as an hefiditary 
Raja, should be placed on the list of assessors 
and fined for non-attendance wljen suroranned to 
serve as such. In the matter of thp pfti- 
TioN OF R^ja Shop Indra Bahadur Sj.ngh.’ 

[XVII 3 P 7 


64 , 
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(\), -^Tender of pardon— To what 

cases con fitted ^{Act X of 1872).] Held tb^ 
tender of pardon was connned by s. 347> Act X 
of 1872, to offences specified in column 7 of the 
4th Schedule thereto annexed as triable exclu- 
sively by the Court of Session. Euvress v, 

riI-240 


^2^, Magistrate competent to Ufider-^ 

{Act X &t 1882). I A dacoity was committed in 
the district of Muttra and was being enquired 
into in that district. Pending such inquiry, 
one PS appeared before the Magistrate of 
the neighbouring district of Etah and obtained 
from him a tender of pardon in respect of the 
said dacoity, on the strength of which pardon 
be was'' examined as a witness by the Magis- 
trate of Etah district and made a statement 
implicating himself and others in the dacoity. 
Subsequently, on the ease being committed to 
the Court of Sessions Judge of Agra, the tender 
of pardon made by the District Magistrate 
of Etah was ignored and PS was tried and 
sentenced for the dacoity. Held on appeal to 
the High Court, that the Magistrate of Etah 
district bad no jurisdiction under the circum- 
stances to make the tender of pardon \vhich he 
did, and that his action in that respect was 
not covered by s. 529 of the Code of Criminal 
Procedure. Queen Empress v, Chidda and 


OTHERS. 


[XVII'173 


^Protection afforded by— {Act X of 

18S2).] A prisoner charged before a Magistrate 
at Benares with offences punishable under 
ss. 471, 472, and 474 of the Penal Code, made a 
confession to the Magistrate in respect of those 
offences. He was then sent in custody to 
Calcutta, and was there, together with other 
persons, charged before a Magistrate with 
offences punishable under ss. 467, 473, and 475. 
The conduct to which these charges related 
%vas closely connected and mixed up with that 
to which the charges first mentioned bad re- 
ference, Under s. 337 of the Criminal Proce- 
dure Code, the Magistrate at Calcutta tendered 
a pardon to the prisoner upon the conditions 
specified in that section and the prisoner accept- 
ed the pardon, and gave evidence for the 
prosecution. The Magistrate held that this 
evidence was not sufficiently corroborated, and 
accordingly discharged all the accused, but the 
pardon was not withdrawilTand there was no- 
thing to show that the Magistrate was dissatis- 
fied with the prisoner's statements or considered 
that he had not complied ivith the conditions on 
which the pardon was tendered. Subsequently 
the prisoner was committed by the Magistrate 
of Benares for trial before the Court of Session 
upon the charges under ss. 471, 472, and 474 of 
the Pena! Code, He pleaded not gutity but did 
not in terms plead the pardon as a bar to the 
trial though he made some reference to the 
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subject ; and th6v Sessions Judge having made 
a brief inquiry as tV-ihe proceedings at Calcutta 
came to the conclustipii that there was no 
sufficient proof of any comditioiiai pardon, and 
convicted and sentenced he accused. Held 
that by the terms of the fe^nditional pardon 
granted to the accused by thex Calcutta Magis- 
trate, the conditions of which satisfied as 

was shown by its never having be^i^rithdrawn, 
the accused was protected from trial^UlQjjl^res 
in respect of the offences under ss. 473, 47 ^ - 

474, and was not liable to be proceeded agaiii^ 
in respect of them, and that the trial and convic- * 
tion were therefore illegal. Although s. 337 of the 
Criminal Procedure Code does not in terms 
cover a case where a Magistrate holding a pre- „ 
Isminary inquiry for committal against several 
persons tenders a conditional pardon to one of 
them, examines him as witness and sub^quent- 
ly discharges all the accused tor want of prima 
facie case against them, the words “every person 
accepting a tender under the section shall be 
examined as a witness in the case ” mean that 
for all purposes (subject to failure to satisfy 
the conditions of the pardon as provided for by 
s. 339} such a person ceases to be triable for the 
offence or offences under inquiry or (with 
reference to s. 339) for “ any other ^ offence of 
which he appears to have been guilty in connec- 
tion with the same matter,’' while making a 
full and true disclosure of the whole ot^ the cir- 
cumstances within his knowledge relative to the 
offences” directly under inquiry. The words 
last quoted refer to the importance when a 
pardon is tendered, of encouraging the approver 
to give the fullest details, so that points may be 
found in his evidence which may be capable of 
corroboration. The question of law for the 
pardon protects him, and what portion of it 
should not protect him, ought not to be treated 
in a narrow spirit. Queen-Emfress v, Ganga 
Charan, 

[VIII-2S0 

(1) s. 338 —^* At any time.,,before }udg* 
me?it^'—{ActXof%Zj2),] Held thRt the Court 
of Sessions had power to tender pardon and 
examine as a witness under s. 348, Criminal 
Procedure Code, an accused to whom pardon had 
been Illegally tendered by the Magistrate, even 
after the trial before him had been commenced^ 
Empress v. Kashia and another. 

[11-241' 

(2) {Act X Of 1882}.] In 

this case two persons were being jointly tried 
for murder before the Sessions Judge, After 
the case for the prosecution had been closed,, 
the defence of the accused had been heard and 
the opinion of the assessors had been given, the 
Sessions Judge in order to complete the case 
against one of the accused offered a pardon to 
the other and examined him as a witness. 
Held that the procedure was irregular if not 
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positivei^i' illegals but as the accused had not 
been prejudiced thereby, there being ample 
evidence besides, the sentence is not disturbed. 
Empress?^. Hulca. 

[IV-i47 

Supp&^ed''--{Aci X &/ 1882).] 
A Court of Session, under s. 338 of the Code of 
Criminal Procedure, tendered a pardon to an 
accused person, charged jointly with two others 
for the same offence 'who had pleaded guilty. 
The tender was accepted, and such person was 
examined as a witness against the other accus- 
ed. MeM that the tender of pardon was not 
improperly made, and the evidence of the 
approver was admissible. 

PerDvTUOiT^ J,— The word ‘'supposed ” in 
s. 338 must be taken merely as intended to 
exclude the case of a man who has actually been 
convicted of the crime, and not the case of a 
snan who although adnaitted to be a party to the 
crime is unconvicted. 

Pe?^ Petheram, C. J. --Where an accused 
person is not defended the Court should, in the 
Interests of justice, test the statements of the 
witnesses for the prosecution by questions in 
the nature of cross-examination. Empress v, 
Kalua anb another. 

[IV-314 

{!) s. SB9— Tender of pardon-^-Proteciiou 
^Lfforded dj,] 

See s. 337r No. (3). 

Withdrawal of pardon— ^ foinf trM 

&f approver with co-accased — {Act X ^^82).] 
An accused person to whom a tender of pardon 
laas been made and who has given evidence 
under that pardon against the pei'sons who 
were co-accused with him, should not, if such 
pardon is withdrawn, be put back into the dock 
and tried as if he had never received a 
tender of pardon, but his trial should be 
separate from and subsequent to that of the 
person co-accused with him. Queen Empress 
V. Mulua and others. 

[XII-95 

Queen Empress v, Fiaru 

[XI-182 

.Trial of approver before 

■completion of original trial -(Act X of 1882).] 
Where a pardon has been tendered to any 
person in connection with an offence he should 
not be tried for any alleged breach of the condi- 
tions of his pardon or for any offence connected 
with that for ^vhich he has received pardon 
until the trial of the principal ofifence and of 
any offence connected therewith has been 
completed. Queeen Empress v, Sudra.- 

[XII-21 
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Empress v. Ramcharan. 

[II 31 

(4) After trial— {Act X of 1882).] 

A Magistrate of the first class inquiring into a 
charge of murder granted a conditional pardon 
to one B said to have been an accomplice in 
the murder and sent him as a witness to the 
Sessions Court. In the Sessions Court B's 
evidence was considered to be false. After the 
trial the Magistrate of the district revoked the 
pardon granted to and committed him to the 
Sessions Court for trial. Held that the commit- 
ment was bad, inasmuch as the District 
Magistrate had no power after the trial was 
concluded to revoke the pardon. Queen Em- 
press Bhola. 

[XV-I03 

(5.) statement in 

evidence -{Act X of 1^12.)] The accused in this 
case was oftered and accepted a pardon and was 
examined as a witness by the Committing Magis- 
trate. Before the Court of Session he retracted 
the statement made by him before the Commit- 
ting Magistrate, asserting that he had beei;i, in- 
timidated into making it by the police and that 
he knew nothing about the case. The pardon 
was accordingly withdrawn and his commit- 
ment was ordered. His exudcnce before the 
Committing Magistrate was used and acted 
upon by the Court of Session. Held that 
it was very doubtful whether s. 249 of Act 
No. X of 1872 was intended to be thus applied 
to the case ef an approver ivho'^ thus with- 
draws his statement, alleging that it was not a 
voluntary statement. But even if the section 
was applicable it would have been wiser to 
discord the statement of the accused. The 
case was not of a witness giving evidence in- 
consistent with or contrary to a former state- 
ment On the contrary the accused admitted 
his deposition but declared that it was brought 
about by the co-ercion of the police. At any 
rate the proper course would have been to call 
his attention to the various passages of his 
deposition seriatim before using it to contradict 
him. Empress v. Nazzara and another, 

[1-74 

(1.) s. 341 — Report to High Court— jynie for— 
{Act X of M., a deaf and dumb woman, 

was accused of abStidoni?!g her child and was 
committed for trial before the Court of Session, 
The Committing Ma'gistrate was of opinion that 
she had understood the proceedings at the 
inquiry. The Sessions Judge, being of opinion 
that the accused could not be made to under- 
stand the proceedings, if she were tried, reported 
the case to the High Court for orders, under s, 
186, Crimirial Procedure Code. The Court direct- 
ed that the Sessions Judge should proceed with 
the trial; and that, it he considered that the 
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accused had not understood the proceedings and 
the trial resulted in her conviction, he should 
then report the case to the High Court, Em- 
press V. Mathuria. 

[1-15 

^2.) order as ike High Court 

thmks fif'^iAct X of 1872).] One ikf., a deaf 
and dumb woman, was convicted on a trial held 
by a Sessions Judge. The Sessions Judge did 
not pass sentence on the accused, but, under the 
provisions of s, 186 of Act X of 1872, forwarded 
his proceedings to the High Court for orders, 
on the ground that she was not able to under- 
stand them. The Committing Magistrate had 
been of opinion that she had understood the 
proceedings at the inquiry. The Court ordered 
that the inability of the accused to understand 
^ the proceedings, was not a ground for refrain- 
ing from passing sentence on her. There was 
no reason to doubt the guilt of the accused or 
that she was criminally responsible for her act 
by reason of understanding the nature and con- 
sequences of her act. (The Court accordingly 
passed sentence). Empress v. Mathuria. 

[1-54 

( 3 ), s* Examination of accused— hnpe-' 
rative—( Act X of 1872).] Held that an accused 
person should be examined before he is called 
on for his defence, the terms of s. 250 of Act X 
of 1872 being in this respect mandatory. Of 
course in the event of non-responsion on the part 
of an accused the fact would be recorded and the 
Court ivould proceed with the trial. Empress 
2/. BaIJU AfTD ANOTHER. 

[1-99 

(2) Object— {Act X of 1872).] 

Held that the examination of an accused person 
contemplated by ss. 342 and 364 of the Code of 
Criminal Procedure is for the purpose of en- 
abling him “ to explain the circumstances ap- 
pearing in evidence against him'* and not to 
empower a Judge before any evidence has been 
given to extract damaging admissions from him, 
upon which to build up the case for prosecution. 
Empress Budha. 

[IV-I08 

Queen Empress v, Hargobind Singh and 

OTHERS* 

[xii-sa 

—(Act A" of jSS2),] 

Held that where a MTigistrffe, before evidence 
taken for the prosecution, g^ut questions to the 
accused of the nature of a cross-examination, 
such procedure was illegal, as it could not be 
said that the questions were put “ for the pur- 
pose of enabling the accused to explain any 
circumstances appearing against him in the evi- 
dence,” within the meaning of s. 342 of the 
Code oi Criminal Procedure. QuEm Empress 
V R. HAVrTHORNE. 

[XI-X02 
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(4) Applicability of s , 364, Criminal Pro- 

cedtire Code— {Act Xof 1882.)] On a certain day 
a confession by an accused person was recorded 
by a Magistrate, and on the next day the same 
Magistrate, having jurisdiction to do so, examin- 
ed the witnesses tor the prosecution and eventu- 
ally committed the accused. Held, following Em- 
press V. Anuniram Singh (L JL. R., 5 Calc., 
954), that such confession, having been made to 
a Magistrate competent to hold, and who actual- 
ly then was holding, an enquiry preliminary to 
committal, must be regarded as falling within 
s, 342 and as such governed by the reservations 
contained in s. 364, Criminal Procedure Code. 
Observations on ss. 342 and 364, Criminal Pro- 
cedure Code. Empress v, Yakub Khan. 

[III-25 

( 5 ) s. 342 (A),— Petitioner for revision— 
Capability to take oath— (Act X of 1882}.] 
Held that a person seeking by an application in 
revision to get rid of a conviction standing 
against him is incapable of tendering his own 
attidavit in support of such application, and con- 
sequently that if he did tender such an affidavit 
he could not be prosecuted for false statements 
which might be contained therein. Queefi Efn- 
press V. Subkayya (I, L, R., 12 Mad,, 451) re- 
ferred to. In THE MATTER OF THE PETITION OP 
Bark AT. 

[XVII -23 

(1) g. 345 . — Co 7 npoundmg offences - Power 
of Magistrate— (Act X of 1882).] Held that 
where a person is accused of two oifences one 
corapoundable and the other not and the com- 
plainant petitions to compound the former, 
the Magistrate has no option but to allow 
it to be compounded. Empress v. Dorrie. 

' [IV -258 

^2) Offences 

imder ss. 323 and 342, Penal Code— ( Act X 

1882).] Hetd that offences under ss. 323 and 
342 were compoundable and an application that 
they should be struck off because they had been 
compounded should not be refused. Empress 
V, Khuda Bakhsh and others, 

[III -245 

(3) — ^ — Offence 

under s. 323, Penal Code— {Act X of 1882).] 
Held that an offence under s. 323 being com- 
poundabie the Magistrate had no power to refuse 
its being compounded. Empress v. Ram Gopal. 

lYi-im 

{ 4 ) A cquiifal —(Act Xof 

18S2).] A charged R of an offence under s* 
323 of the Indian Penal Code, but afterwards 
Sled a razinama and the case was struck off. 
Some 5 months after he petitioned the District 
Magistrate to the effect that as the hurt inflicted 
came under the denomination of “ grievous 
hurt ” the offence was not compoundable. The 
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Magistrate thereupon ordered the case to be 
brought on the fiie. Heldy'm revision, that the 
Magistrate’s order was illegal as the composition 
of an offence under s. 345 of the Code of Crimi- 
nal Procedure had the effect of an acquit- 
tal. Empress v, Unkar and another. 

[IV-13 

(1) s. 340 . — Transfer-^*- Subordinate Magis- 
trate '' — (Act X 1872 j.] A Magistrate 

of a division of a district made over, under s. 
44 of Act X of 1872, a case of theft for trial 
to a Magistrate of the third class, who was on 
tour in his division, in the discharge of his pub- 
lic duties. The latter, who had jurisdiction, 
found the accused person guilty, and considering 
that he ought to receive more severe punishment 
than he was competent to inflict, under the 
provisions of s. 46 of the Act, submitted his 
proceedings to the former. The former there- 
upon, under the provisions of the same section, 
passed sentence on the accused person. Held 
that the latter Magistrate was subordinate to 
the former, within the meaning of s, 41 of Act X 
of 1S72 and the procedure of the Magistrate was 
therefore according to law. Empress v. Kallu. 

[11-48 

(2) Evidence ” — Previous conviction 

—( Act X 0/ 1SS2).] Proof of previous convic- 
tions against a person accused before a Magis- 
trate is evidence which will justify such Magis- 
trate in taking action under's. 340 of the Code 
of Criminal Procedure. Queen Empress v. 
Chandra Ballab Joshi. 

[XIV-200 

( 1 ) s. B4&.~Previo2iS conviction— Com- 
mitment— {Act X of 1882).] Held that the 
facts that the proper!)' stolen was of small 
Vcdne (Re. 1-4) was no reason for not committing 
the accused to the Court of Session and exem- 
plary punishment should not be given, if the 
prisoner had been convicted before for the 
same offence. Empress Jhanda. 

[VII-194 

(2) Habitual offender"' — {Act X of 

1872).] Under s. 315 of the Criminal Procedure 
Code the prisoner was committed to the Court 
of Session on a charge of theft, on the ground 
that he was an habitual offender. He had pre- 
viously been convicted of theft. It appeared in 
this case that he had been prowling about at 
night for something to steal, and finding some 
bamboos lying about in an exposed place, had 
stolen a bundle of them. The Sessions Judge 
was of opinion that there was no evidence that 
the prisoner was a habitual offender, and he 
should not have been committed, holding that 
the fact that he had once before committed 
theft did not constitute him an habitual offender. 
Held that when an old, convict for theft is 
again found prowling about at night wtih in- 
lent to steal, and seems to be again under these 
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circumstances guilty of stealing, he has created 
against himselt a presumption of criminal habit 
in the sense of s. 315 of the Criminal Procedure 
Code, which unrebutted would certainly justify 
a Magistrate in applying ordinarily the rule of 
that section. Empress v, Budha. 

[1-163 

( 3 ) (^^•/X^/i872).] Held 

that where a person charged of an offence under 
s. 4x1, Penal Code, is found, during the trial, to 
have been once before convicted of an offence 
under s. 457, Penal Code, and punished, but there 
is no other circumstance against him and the 
Magistrate does not consider him to be a “habi- 
tual offender,” he is not bound to commit him to 
the Court of Session under s. 315, Criminal Pro- 
cedure Code, as there is no presumpticm of law 
which lays down that a person who has once 
before been convicted should, in the absence 
of proof of other circumstances against him be 
necessarily dealt with as an “ habitual offender/’ 
Empress v, Girdhari. 

[11-215 

s. Z4 l^— T ransfer— Ground for— {Act X of 
1872),] ^ A Magistrate of the third class, onrtlie 
complaint of one P^ proceeded, under the provi- 
sions of Chapter XVIl of Act X of 1872, to try 
certain persons for theft. Being of opinion that 
the guilt of the accused was established, he sub- 
mitted his proceedings to the Magistrate of the 
district, recommending that the accused should 
be fined Rs. 15 each or in default of payment 
be rigorously imprisoned for one r^onth. The 
Magistrate of the district holding that the offence 
proved, if any, was criminal trespass, recorded 
an order dismissing the charge of theft, and di- 
recting that the complainant should pay a fine 
ofRs. 5 under s. 209 of Act X of 1872. He/d 
that the proceedings of the District Magistrate 
were contrary to law, because s. 46 of Act X of 
1872 only authorizes a reference to the superior 
Magistrate when the Subordinate Magistrate 
considers that the accused should receive a more 
severe punishment than he himself is competent 
to inflict which was not the case here. In re 
COMPLAINT OF PHuLLU. 

[1-99 

ss- 349 %^Z50—Tra7tsfer— Evidence taken by 
o}ie—Judgme7it by a7ioiher Magistrate— {Act X 
<?/i 882).] Section 350 of the Code of Criminal 
Procedure was intended to provide for a case 
where an inquiry c?3aJtrial been commenced 
before one incumbent of a' particular magisterial 
post, and that officer^eases to have jurisdiction 
in that post, and is succeeded by another officer. 
A Subordinate Magistrate, having taken all the 
evidence for the prosecution and for the defence, 
sent the case to the Magistrate of the district, 
not on the grounds mentioned in s. 349 of 
the Code of Criminal Procedure, and the iSistrict 
Magistrate, observing that none of the ^accused 
asked to have the witnesses re-heard, gave judg- 



( 1003 ) 


DIGEST OF CASES, 


C ioo4 ) 


PEDOEDuaii ccms. 

ss. 349 & (Conti ?iusd,} 

ment upon the evidence taken by the Subordi- 
nate Magistrate. The Sessions Judge refused 
to interfere in revisioa with the District Magis- 
trate’s proceedings, on the ground that they were 
covered by s 350 of the Code. Held that this 
view was erroneous, that neither under s. 192, 
nor under s. 349, was there any transfer to 
the District Magistrate by his subordinate, that 
s. 350 was inapplicable, and that the order 
passed by the District Magistrate must be quash- 
ed, Queen Empress v. Radhe and others. 

[X-7 

Queen Empress Bashir Khan and an- 
other. 

[XII-19 

s« Z’&Xr^AppiicabiUly of section to cases tmns- 
f erred under s. 528 {Act ^o/iBSz).] A criminal 
case having been transferred! under s. 528 of the 
Criminal Procedure Code, the Court to which it 
was transferred did not recall the witnesses or 
take any fresh evidence, but decided the case 
upon the evidence recorded by the Court original- 
ly trying it. Held that this procedure was illegal, 
that s. 350 of the Code did not apply, that the 
Court should have commenced the whole pro- 
ceedings de novoy and that there must be a new 
trial. Queen Empress v. Angnu and others. 

[IX-ISO 

s. •-^Memorandum of evidence — Loss of re- 

cord— {Act X of iSSay] After an appeal in a 
case tried by a Magistrate of the first class had 
been preferred to the Court of Session, the verna- 
cular recordfof the case in the Magistrate’s Court 
was not forthcoming. The Sessions Judge gave or- 
ders that the Magistrate should take the evidence 
de novo and that the English notes or memoranda 
of the evidence made by the Magistrate should 
be admitted and placed on the record. The 
Magistrate, instead of examining the witnesses 
again read to them the notes of the evidence he 
had made, and asked them if the substance of 
the statements originally made by them were 
correctly entered in those notes, and recorded 
their admissions that such was the case. Held 
that it would have been better had the Magis- 
trate strictly carried out the Judge’s instructions. 
But having regard to the exceptional circumstan- 
ces which have arisen from the loss of the origi- 
nal vernacular record and to the very full and 
careful manner in which the Magistrate made 
his English memorandum of the evidence the 
Court did not think i^^neces^ary to order any fur- 
ther proceedings. Empress v. Ashiq Husain. 

^ [III-226 

{!). g. SBQ.’^Memarandum of evidence— -{Acf 
Xofl%%^^.'\ Four persons were tried before a 
Sessions Judge with three assessors on a charge 
of dacoity with murder under s. 396 of the 
Indian Penal Code, and were acquitted. An ap- 
peal wfs thereupon filed on behalf of Govern- 
ment against the acquittal. From the record of 
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the Sessions Judge it appeared that there was 
reason to believe that a certain amount of the 
evidence had not been taken down by the judge 
at the time when it was given. The memoranda 
of the evidence given by some of the witnesses 
also were not signed by the Judge. It further 
appeared from the record of the opinions 
of the assessors that the, assessors had 
found the accused persons guilty whereas it 
was otherwise manifest ^that they intended 
to acquit the prisoners. Under these cir- 
cumstances it was keld that the irregularities 
occasioned by want of compliance with the pro- 
visions of ss. 356 and 309 of the Code of Criminal 
Procedure were so serious that no order could 
be passed on the record as it stood but a new 
trial must be had. Queen Empress v, Barma- 

JIT AND OTHERS. 

[XM45 

(2) Vernacular record,} 

See s. 202, No. (3). 

(1) s. Applicability of section to s, 342.] 
See s. 342, No. (4). 

(2) Confession— How recorded.] 

See s. 164, Nos. (i) and (2). 

(3) S.364 {1}— Confession taken in Englisk — 
In the form of narrative — Admissibility— {Act 
X of iSi2).] A person accused under s. 302 of 
the Indian Penal Code made a confession be- 
fore the Committing Magistrate. The Magis- 
trate took down the contession in English and 
in a narrative form ; but on being examined be- 
fore the Sessions Court he stated that the con- 
fession had been elicited from the accused in 
the form of question and answer, and also that 
he had re-translated it word by word to the 
accused, who had ackndwiedged it to be correct 
and had made his mark at the end. The con- 
fession was attested by the Magistrate in the 
usual way. Held that the confession recorded 
in the manner above described was admissible 
in evidence. Queen Empress v» Anta. 

[XII-60 

Magistrate’s bungalow — 

On holiday— Admissibility— {Act X of 1S82}.] 
Certain persons who had been arrested on a 
charge of dacoity made confessions before a 
Magistrate under the following circumstances. 
The confessions were' made at the private 
house of the Magistrate in the presence only 
of the Magistrate and a Chaprasi. The day 
on which they were made was a close holiday 
and the Magistrate, being unable to procure 
the attendance of a Hindustani writer, took 
down the confessions in English. He then re- 
translated each of them into Urdu and it was 
admitted by the person making it to be correct. 
Each accused person was also examined as to the 
voluntary and uninfluenced character of his con- 
fession. Heldy that these confessions ' record- 
ed in the manner above described were properly 
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recorded \vithin the meaning of ss. 164 and 364 
of the Code of Criminal Procedure and were 
adimissibie in evidence against the person mak- 
ing them, Queen Empress Bachanna and 
OTHERS. 

[XI-55 

(5) s. 364 \^)-^S'gnature ofaccHsed^Ad 7 nls- 
siblllty—{Act X of A confession made 

by an accused person before a Magistrate was 
recorded by the Magistrate ostensibly under s. 
364, Criminal Procedure Code, but the signature 
of the accused to the confession was not taken. 
In the Court of Session, however, the Magistrate 
was called as a witness and gave evidence as to 
the circumstances under which the confession 
was recorded. Held that the confession was 
admissible is evidence. Queen Empress v, 
Chedda and others. 

[XVI-161 

(1) . s. ZQQ~Order of acquittal before judyt~ 

7 nCfit — {^Act X of 1882). I Where a person accused 
before a Sessions Court is acquitted the order 
directing him to be set at liberty must form 
part of the judgment of the Court and does not 
become operative until such judgment is pro- 
nounced in open Court. Where therefore in a 
Sessions trial two of several accused persons 
were acquitted by means of separate orders bear- 
ing date the 3Tst of October, 1891, and the judg- 
ment of the Court was dated the 6th of Novem- 
ber, 1891. that the orders of acquittal so 

passed were illegal orders, and that the saving 
provisions of s. 537 of the Code of Criminal 
Procedure, 18S2, could not be applied to them. 
The Queen Empress w Lord Penza 7 ice {Ti/^tes 
Z. /?., VoL IlL 1886—87, pp. 461 a}td 579) 
referred to. Queen Empress z/. Abdul Majid 
Khan and another. 

[XII-157 

Queen Empress v. Hargobind Singh and 

OTHERS. 

[XII-S3 

( 2 ) fudgme7tt of Sessiofts Judge-^ 

Dalive 7 y by Maglstrate-~~{Act X of 1882).] "The 
Sessions Judge in this case wrote a judgment 
convicting and sentencing the accused bur. hav- 
ing left the place where the trial had been seats 
Ills judgment to be delivered and sentence pass- 
ed by the Magistrate of the district. Held 
that the action of the Judge in sending his 
judgment to be delivered by the Magistrate 
was illegal. Queen Empress v. Jia Lal. 

[IX-181 

(I) s* Z^l—Declsmt based on speculation--’ 
{Act X of 1882).] Held that decision must 
be based on evidence and not merely on specu- 
lations on theories as to the probabilities. Em- 
press V. Mahesiiu and others, 

[VI-20 
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(2) Defective judgme 7 it^(Act X of 

1882).] In the case three persons, A*, and 
were convicted under s. 41 1 of the Penal Code. 
In a joint appeal to the Session Judge the judg- 
ment ran as follows I do not find reasons 
to interfere on behalf of any of the appellants; 
the appeals are dismissed.” Held in revision 
that having regard to the terms of ss. 367 atid 
424, Criminal Procedure Code, it was no judg- 
ment. At least there might have been some- 
thing in the judgment to show that the Judge 
considered the appeals. Empress v, Bhujpal 

AND OTHERS. 

[VI -289 

(3) > X of 1S82).] 

The judgment of the District Magistrate in a 
criminal appeal was as follows : — “ I^ad pro- 
ceedings, i see no reason for interfering with 
the decision or sentence. Appeal dismissed,” 
ZWijlthat this was no judgment, Ka 77 i 7 7 {ddi}t 
Da/v, So 7 t'Zli& 7 i Ma?idal (/. L. /A, i. 6V/A., 449). 
hi the matter of ^ the petition of Ra7ndas A fog hi 
{/. Z. 13 Calc., no). Empi'css v, iiain 
iVarain {IV. A'., 1886, p. 177). E^npress v- BImj’’ 
pul {W,H. 1S86, 289) followed. E.mpress v. 

Sameshar. 

[VII I - 280 

( 4 ) -^ {ActX ^/i882).] 

A Magistrate having special powers under s. 
34 of the Code of Criminal Procedure convicted 
one P B under ss. 471 and 476 of the Indian 
Penal Code, and sentenced him to four years' 
rigorous imprisonment. P B appealed to the 
Sessions Judge, and on that appeal t^e Sessions 
Judge recorded the following judgment : — “ 1 
have perused the record and see no cause for 
interference with the finding of the DistrictMagis- 
trate. As regards the sentence, it is not exces- 
sive, but, having regard to the great age of the 
appellant, I will reduce it to three years' rigorous 
imprisonment with three months’ solitary con- 
finement.” Held that this judgment was in 
compliance with the provisions of s. 367 of the 
Code of Criminal Procedure, read with s. 424 of 
the same Code. Queen Empress v. Pandeii 
Bk.at, 

[XVII -142 

(5) ^ ^ ^Act X of 1SS2).] 

On an application to the Sessions Judge for the 
revision of an order made under s, 195. Criminal 
Procedure Code, the order of the Session Judge 
was to the followh^ eftcct “ I decline to 
interfere on revision ; rej^icted. ” Held that 
this y^as not an order^ which complied with the 
requirements of the law and that it must be 
set aside. In the matter of the petition of 
Zafaryae Ali. 

[XII -60 

(I) s. BQQ-’-Alterifig judgmenl--(Act X of 
1S82).] HHd that the mere fact of an addition 
being made to a judgment after it has been 
signed and delivered, where such addition does 
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not materially prejudice the accused and has no^ 
occasioned a failure of justice, does not vitiate 
the whole judgment and justify an order for 
re-trial. Queen Empress v. Husen-ud-din. 

[xvni -11 

(2) — — {Ac^ X of 1882).’! 

A Magistrate convicted a person, sentenced 
him to one month's imprisonment, signed and 
pronounced his judgment in open Court, and 
shortly afterwards, on the same day, enhanced 
such sentence by one day, at the request of 
such person in order to make his order appeal - 
able. Held that the alteration of the sentence 
was illegal, Petition of Q urban Ali v. 
Azizuddin. 

[III-16 

(3^ — Coitrfs power to review its 
Judgment— {Act X of iSZz).] The High Court 
has no power, under s. 369 of the Criminal 
Procedure Code, to review an order dismissing 
an application for revision made by an accused 
person, and the only remedy is by an appeal 
to the prerogative of the Crown as exercised by 
the Local Government. 

Per Brodhurst, J., — The Legislature has 
nof conferred in express words upon a High 
Court the power of reviewing its judgments in 
all criminal cases as it has done under the 
Civil Procedure Code in civil cases ; and the 
provisions of s. 369 of the Criminal Procedure 
Code, so far as they affect the High Court apply 
merely to questions of law arising in its origi- 
nal criminal jurisdiction, and which are reserved 
and are subsequently disposed of under the pro- 
visions of s. 434 of the Criminal Procedure Code, 
and ss. 18 and 16 of the Letters Patent for the 
High Court of the North-Western Provinces. 
Queen Empress v. Godai Raout (5 W. R,^ Cr, 
61) referred to. Empress v, Durga Charan. 

[v-m 

(1) s. SIS— Procedure in case of difference of 
opinion— (Act X of 1882).] Held when a 
sentence of death is referred to the High 
Court for confirmation and the judges differ 
the matter should be referred to a third Judge, 
under ss. 378 and 429 and should not be decided, 
according to the opinion of the Judge for 
acquittal. Empress v, Bundu and another. 

[Vn-125 

12) (Actx of 1882) ] 

Observed (by Mahmood an obiter dictum) 
that as a matter of jMicial etiquette when one 
Judge differs from his brother Judge on a pure 
question of the weight of evidence as to the 
propriety of a conviction the opinion of the 
Judge who is in favor of acquittal should, as a 
general rule, prevail. Empress v. Debi Singh. 

[VI-275 

s. SB\—WMpping—TmiB for inflicting — 
(Act X of 1882),] J R was convicted on a 
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trial before a Magistrate of theft under s. 379, 
Penal Code, and was sentenced to rigorous 
imprisonment for two years, “and to receive thirty 
stripes on the day of his release from prison.” 
Held that that portion of the Magistrate’s order 
directing / 7 ? to be whipped on the day his 
sentence of imprisonment expired was altoge- 
ther illegal and improper, and must be quashed. 
Empress v. Jiwa Ram. 

.. [ 1-138 

s. Whipping— fine in lieu of—Impri* 

somnetit — (Act X of 1882).] A Court has no 
power under s. 395 of the Criminal Procedure 
Code to revise its sentence of whipping by 
inflicting a fine. In cases where the sentence 
of whipping can not be carried out, all that the 
Court can do is either to remit the whipping 
altogether, or to sentence the offender, in lieu 
of such whipping or of so much of the sentence 
of whipping as was not carried out, to imprison- 
ment, <^c. The word “ imprisonment” in s. 395 
of the Criminal ^Procedure Code means a sub- 
stantive sentence of imprisonment, and not 
imprisonment for default in payment of a fine. 
Queen Empress v. Sheodin. 

[IX -93 

s. SBB-* Confinement in reformatory — Period 
of confi7ieme?it—(Act X of 1S82).] A Magistrate, 
acting apparently with reference to s. 399 of the 
Criminal Procedure Code, sentenced a boy 
under 16 years of age to imprisonment and 
confinement thereafter in a reformatory for one 
year. At that time the local Government had 
not, under s. 2 of the Reformatory Schools Act, 
(V of 1876) brought the provisions of that Act 
into force in the N.-W. P. Held that the 
sentence was illegal, and that it was also open 
to objection on the gro»nd that, by order of the 
Government of India No. 173, dated the Htii 
March, 1889, a Magistrate administering the 
Reformatory Schools Act shall not send a boy 
to a Reformatory School, if under lo fora less 
period than 7 years, and if over 10 for less than 
4 years or until he should have attained the age 
of 18. Queen Empress v. Hira, 

[IX -131 

(2). s. 403 . — Acquittal — Dismissal of co7m^ 
plamt under s. 203 — {Act X of 1882).] A com- 

E laint was made before a Magistrate of the 
rst class of an offence punishable under s. 323 
of the Penal Code. The Magistrate recorded 
a brief statement by the complaint, but did not 
ask him if he had any witnesses to call An 
order was passed directing that “ a copy of the 
petition of complaint should be sent to the 
police-station calling for a report on the matter,” 
and on receipt of the report the Magistrate dis- 
missed the complaint under s. 203, Criminal 
Procedure Code. There was nothing in the 
Magistrate’s original order to show that lie saw 
reason to distrust tile truth of the complaint, 
nor did he direct any local investigation to be 
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made by a police officer for the purpose of as- 
certaining the truth or falsehood of the com- 
plaint. Subsequently to the dismissal of the 
complaint, the same complainant brought a fresh 
charge upon the same facts against the same 
persons in the same Court, and upon this 
charge, the accused were tried, convicted and sen- 
tenced. Held t^iat the Magistrate in ordering 
a further inquiry, on receiving the complainant’s 
second petition, did not act contrary to any 
provisions of the law, c.nd that, considering the 
circumstances under which the first complaint 
had been dismissed, a further inquiry was ne- 
cessary, Empress v, Puran and others. 

[VI-807 

Empress v, Indar Dawan, 

[1-68 

Queen Empress v, Umedan and others. 

[XV-8e 

(jlct Xof 1872).] 

The Magistrate onhe district, before whom a 
complaint of anoftence had been made, dismissed 
the complaint on the 15th October, 1880, under 
the provisions of s. 147 of Act X of 1872. On 
the 19th idem a second complaint of the same 
offence was made, which the Magistrate enter- 
tained. Held that there was nothing in the law 
to prevent the Magistrate entertaining the se- 
cond complaint. Empress v, Indar Dawan. 

[I'68 

(3), Order staying enquiry under s. 

240.] 

See s. 240. 

(4.) Acquitted under s. 245 in 

watrani case— {Act X of 1S82).] The com- 
plainant in this case charged the accused under 
ss. 323 and 379 (both warrant cases) before 
a third class Magistrate. The summons which 
Magistrate issued was to answer a charge un- 
der s. 426 (summons case). The offence for 
which the accused was tried was hurt. The 
Magistrate heard and took evidence produced 
by both the parties but without framing a charge. 
The final order he passed was that the com- 
plaint be dismissed and the accused acquitted 
under s. 245 of Criminal Procedure Code. Held 
that as s. 245 did not apply to warrant cases 
the so-called acquittal had no effect and the 
complaint was not legally disposed of by the 
Magistrate, that the order of the Magistrate if it 
operated at all operated as a discharge under 
s. 253 and new trial could be ordered by the 
District Magistrate under s. 437. Empress v, 
Jadu and another. 

[vi- 2 eo 

Queen Empress v, Lajja-^Ram. 

[VIII-96 
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(5.) Dismissal of complain 

under s, 24r^—{Act X of The prisoners 

in the case were accused of offences under ss. 
323, 426 and 447, Penal Code, but on the day 
fixed for the hearing of the case, the complainant 
did not appear and the Magistrate ordered the 
charge to be struck off for default. On the next 
day the complainant appeared and put in a 
complaint charging the prisoners with offences 
under ss. 323 and 447, Penal Code, on the same 
facts as before. The Magistate issued process, 
the prisoners were tried and two of them were 
convicted under s. 323 and sentenced to pay cer- 
tain fines. Held (on reference by the District 
Magistrate) that s. 247, Criminal Procedure 
Code, was applicable to the case and the con- 
victions and the sentences were illegal and mus- 
be set aside. Empress v, Bhawani Prasad 
AND another. 

[V-43 

Queen Empress v, Hardeo Singh and 

OTHERS. 

[xi-iao 

(6) , Order of discharge after 

taking evidence for defence— {Act X of i882|.'| 
Where a Magistrate in a case under ss. 147 and 
295, Penal Code, after hearing evidence on both 
sides and examining the accused persons, but 
without framing a charge, passed an order ex- 
pressly purporting to be an order of “ discharge ” 
and not of acquittal.” Held that it w'as not 
necessary to regard such order as any thing 
else than what it purported to be, and conse- 
quently, it was within the power of tht Sessions 
Judge to direct a re-opening of the proceed- 
ings in which the order above referred to had 
been made. Queen Empress v, Kallu and 

ANOTHER. 

[XI-80 

(7) .- Appeal-^ After application for 

revision decided —{Act X of 1882).] Where the 
High Court has heard an application for revi- 
sion in a criminal case and passed orders there* 
on after going into the facts of the case and 
exercising its powers as an appellate Court 
under ss. 423 and 439 of the Code of Criminal 
Procedure, it cannot afterwards hear an appeal 
in the same case. The order passed on the ap- 
plication for revision is conclusive both as to 
the merits of the case and as to the quantum 
of punishment. Queen Empress ?/. Kanhia 
Lal. 

" lX-225 

Empress v. Ram D^. 

[Ill-i 

(8.) Acquittal— Where no charge framed, ] 

See s. 258, {2). 

S. 4 D^,—A:ppeal from acq 7 iittal—{Act X oj 
1882).] In a case under ss. 426 and 352 of the 
Indian Penal Code, before a Magistrate of the 
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• y *\ttended on the day fixed, but the 
.c did not appear. On this state of 
Magistrate acquitted the accused per- 
sons ur[^er s. 247, Criminal Procedure Code, 
and under s* 250, Criminal Procedure Code, 
ordered the complainant to pay Rs. 5 as 
compensation to each of them. Against this 
order the complainant appealed to the Dis- 
trict Magistrate who passed an order purport- 
ing to cancel the lower Court’s order of “dismis- 
sal ” and for compensation and directing that 
the case should be Xxi^Ade novo» Held that the 
order of the District Magistrate above referred 
to was tdtra vires as he had no power to touch 
either the order under s. 247 or that under s. 
250, At the same time there was apparently 
no sufficient justification for the order of the 
first Court. Queen Empress v. Hardeo Singh 
AND OTHERS, 

LXI-120 

Empress v* Bhawani Prasad and another. 


[V.43 

(I) B* Order under s, 123 (3) -Appeali\ 
See s. 123, No. (2}. 

123 and 124. 

(2) g. Appeal— Local enquiry— {Act 

X of 1882}]. — A Magistrate hearing an appeal 
from an^order tinders. nS of the Code of 
Criminal'" Procedure made a local inquiry; but 
he did not place on the record the information, 
if any, which he received in the course of such 
inquiry or the results of such inquiry, though 
it was to be presumed that the results of the 
inquiry must have influenced the mind of the 
Court either for or against the appellant. Held 
that under the circumstances there was suffi- 
cient ground for ordering a re-hearing of the 
appeal Jnthe Matter of the petition of 
Kola. 
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that the High Court should be called upon to 
disturb the ordinary course of justice, by 
putting in force the arbitrary powers conferred 
on it by s. 272 of the Criminal Procedure 
Code. The doing so should be limited to those 
instances in which the lower Court has so 
obstinately blundered and gone wrong, as to 
produce a result mischievous ^ at once to the 
administration of justice and*^ the interests of 
the public. Held^ therefoj;^, the Local Govern- 
ment having appealed Udym an original judg- 
ment of acquittal of a Sessions Judge, that 
as such judgment was an honest and not 
unreasonable one, of which the facts of the 
case were susceptible such appeal should be 
dismissed. Empress v, Gayadin and an- 
other. 

[1-159 

Empress v, Wali Muhammad, 

[11-64 

(I). S. Misdirection of the jury— 

Point of law— {Act X of 18S2).] In a trial with 
jury under s. 366 of the Indian Penal Code 
the Judge on the question of intent charged 
the jury in the following words It remains 
only to consider the question of intent. The 
charge was that the girl was kidnapped in 
order that she might be forced or reduced 
to illicit intercourse. As to this, it is sufficient 
to say that no other inference is possible under 
the circumstances. When a man carries off 
a young girl at night from her father’s house the 
presumption is that he did so ivith the intent 
indicated above. It would be open to him 
if he had admitted the kidnapping, to prove 
that he had some other object, but no other 
object is apparent on the face of the facts.” 
Heid^ that this amounted to a misdirection of 
the jury. The question of intent was a pure 
question of fact but the way in which it had 
been put to the jury left them no option but 
to adopt the view taken by the Judge, Queen 
Empress v, Hughes. 

[XI-170 


[XVI-73 

( 1 ) 411 — Appeal f?"om acquittal — Grotmds 
for— {Act X of 1S82) ]— An appeal under s, 417, 
Criminal Procedure Code, should not be enter- 
tained when the judgment appealed from is 
based upon facts and the conclusions of the 
Court are such as may reasonably be arrived at 
upon the facts iojf.nd. compress v, Gayadin (/. 
L, R,, 4 AlL<i 14S) referred to. Empress v, 
Robinson. 

[XXV-49 

{Act X of 

It is not because a Judge or a Magistrate has 
taken a view of a case in which the Local 
Government does not coincide, a^d has acquit 
ted ^accused persons, that an appeal by the 
Local Government must necessarily prevail, or 


(2), ’^Applicability of section to s, 307— 

{Act X of 1882).] Held that the provisions of 
s. 307 are not curtailed or cut down by s. 418, 
Criminal Procedure Code, and that the High 
Court can disturb the verdict of the jury if it 
thinks proper to do so. Empress v, McCarthy. 

[VII-39 

{ I ). s. 421 — Summary rejection of appeal— 
Reasonsyy{Act X of 1882}.] It is advisable 
that ^ a Court when rejecting an appeal in a 
criminal case under the provisions of s. 421 
of the Code of Criminal Procedure, 1882, should 
record shortly its reasons for such rejection in 
view of the possibility of such order being 
I challenged by an application for revision. 
Queen Empress Naunhu. 
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(2). {AciX of 1S82).] 

The powers conferred by s. 421 of the Criminal 
Procedure Code should be exercised sparingly 
and with great caution and reasons, however 
concise, should be given for rejecting an appeal 
under that section. Where a Sessions Judge 
rejected an appeal summarily under s. 421 of 
the Code, by ai? order consisting merely of the 
words appeal rdected,” and an application 
for revision of sua^^^rder was made to the 
High Court nearly nine months thereafter, on 
the ground that the Judge was wrong in re- 
jecting the appeal without assigning his reasons 
for so doing. Held that this objection, if taken 
within a reasonable time, would have been 
valid, but as the application for revision was 
made with very great delay, the Court should 
not interfere. Empress v. Ram Narain and 

ANOTHER. 

[VI-177 

Empress v. Jugal Kishore. 

[III-145 

s. 4L%Vi'--Noiice of appeal— •( Act X of 1S72),] 
The Magistrate of the district directed that 
an appeal to him should be heard in the month 
of January, the date for the hearing of the 
appeal being omitted. The appeal was heard 
on the 6th January and dismissed. The 
appellant had not received any information as 
to when his appeal was to be heard, and only 
arrived in the Magistrate’s Court to learn that 
the appeal had just been dismissed and could 
not be re-heard. Held that the appellant 
should have been informed as to the date on 
which his appeal would be heard. The Magis- 
trate must take up the appeal, fix a date for 
Its hearing, and determine it, on the date so 
fixed. Empress v, Wazir Khan. 

[1-46 

Power of Court io deal with 
case of accused who has not appealed— {Act X 
of 1882).] Both the parties to a riot were jointly 
tried together by a Deputy Magistrate. One of 
the parties only appealed to the District Magis- 
trate who quashed the convictions and directed 
that each side should be tried separate! v. The 
Sessions Judge being of opinion that the Dis- 
trict Magistrate’s order as to the party who had 
not appealed was made without jurisdiction 
reported the case for the orders of the High 
Court. Held setting aside the order of the 
Deputy Magistrate and the Magistrate of the 
district that those persons, who had not appeal- 
ed, should be tried by a competent Court 
according to law. Empress v, Jamial and 

OTHERS. 

[111-163 

(2),— ——Appellant must show ground for 
interference -(Act X of r382).] A convicted 
person appealing is not in the same position 
beiore the appellate Court as he is before the 
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Court trying him : he must satisfy the appellate 
Court that there is sufficient ground for interfering 
with the order of the conviction ; and if no such 
ground is shown, it is the duty of the appellate 
Court not to interfere. Empress v, Sajiwan 
Lal. 

[III-72 

(3). « If he appears ” — Disposal of ap‘ 

peal in the absence of accused— (Act X of 1SS2).] 
Held by the Full Bench. (Mahmood, J., dis- 
senting) that where an appeal, preferred under 
s. 420 of the Criminal Procedure Code, has been 
admitted by the appellate Court, and notice has 
been properly given under s. 422, and the 
record of the case has been sent lor and pe- 
rused under s. 423, the appellate Court is com- 
petent, under the last mentioned seistiou, to 
dispose.of the appeal though the appellant is 
not present and is not represented by a pleader. 
The only limitation placed by s. 423 on the 
powers of the appellate Court is that the Court 
before disposing of the appeal, must peruse 
the record and if the appellant is present or is 
! represented by a pleader, the appellant in per- 
son must be heard, or the pleader must be heard. 

Per Mahmood, J., coni?‘a, that the pxin- 
ciples of aide alteratn pa7'tem and ubijus ibi- 
re^nediuin and the provisions of s. 422 of the 
Code as to the notice of appeal, imply that, 
where an appeal is admitted and not summarily 
rejected under s. 421, the appellant must have 
a real opportunity of being heard; that in the 
passage in s. 423 ‘‘ after perusing the record 
and hearing the appellant or his pleader if he 
appears,” the word he'' refers to'^he pleader 
and must not be read as “ either of them ; ” 
that, in any Court, the words if he appears ” 
make it a condition precedent to the disposal 
of an appeal under the section that the appellant 
is heard, or at least has the choice of appearing ; 
that the word appears ” refers to the personal 
ap]:)earance of the appellant; and that an appeal 
which has been admitted cannot be disposed 
of unless the appellant is before the appellate 
Court, or can be heard within the meaning of 
s. 423. 

Semble per Mahmood, J.— But the High Court 
in appeal is competent to send for a criminal 
to appear before it to explain a difficulty in 
his case. Empress v. Pohpi and others. 

[XI-48 

(4) s. 423 b. (V)— Power of appellate Court 
—To order retrial— \Act ^X of 1872).] The 
accused who were g;jnvicted of the offence 
of theft appealed to the lower Court. The 
Sessions Judge was of opinion that they ought 
to have been convicted of dacoity, and reported 
the case to the High Court. Held that the 
Sessions Judge ought to have annulled the 
conviction u.nder s 280 and ordered the re-trial 
of the case according to law. Empress Ram 
Prasad, 
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(5). {ActX of 1882).] 

Held that a Sessions Judge, to whom an appeal 
had been preferred from a conviction by a 
Magistrate was competent under s. 423 (<5), 
Criminal Procedure Code, to order the re-triai 
of the appellants if he was of opinion that the 
proceedings of the Magistrate had been irregular. 
Empress v, Bhagwani and others. 

[111-09 

(g), >■» order redrlal and com- 

mitment --{Act X of The accused was 

convicted by a Magistrate of the first class of an 
offence under s. 448 and sentenced to three 
months* imprisonment. On appeal by him, the 
Sessions judge being of opinion that the accused 
should have been committed to the Court of 
Session 'on a charge under s. 450 quashed the 
conviction and ordered the accused to be re-tried 
by a Court of competent jurisdiction. He was 
accordingly tried by the Joint Magistrate, 
committed to the Court of Session and convicted 
of offences under ss. 355 and 450, Penal Code. 
Held in appeal that the accused had undoubt- 
edly committed the offence punishable under 
s. 448, and therefore the Magistrate was compe- 
tent to convict and sentence him under that 
section ; the Sessions Judge was consequently 
empowered by s. 284, Criminal Procedure Code, 
to annul the conviction and direct his retrial. He 
ought to have either enhanced the sentence or 
referred the case under s. 296, Criminal Proce- 
dure Code, to the High Court, Empress v» 
Faiaz Khan, 

[11-112 

(7), ^ X ^ 1872)* 

The accused in this case was convicted of an 
oftence under the first part of s. 21 1, Penal Code, 
and sentenced by the Magistrate to one year’s 
rigorous imprisonment. The Sessions Judge 
on appeal annulled the conviction and directed 
the Magistrate^ to enquire into an offence under 
the last part of s. 21 1 which is exclusively cog- 
nizable by the Court of Session, and to commit 
the accused if there was sufficient evidence. 
Held that s. 280 of Act X of 1872 as amended 
by s. 28 of Act X of 1871 did not give the appel- 
late Court power to annul the conviction and 
directed an enquiry into an offence cognizable 
by the Court of Session preliminary to com- 
mittal Empress Ratan Sahai. 

11-62 

(g),- — — ^Act X of 1872).] 

A ana certain other persons were accused of 
robbing the complainant’r master's field and of 
beating the complainant when he tired to pre- 
vent the robbery. A was convicted of causing 
grievous hurt under s. 325, Penal Code. The 
Sessions Judge on appeal set aside the order 
and directed A to be committed to the Court of 
Session after a fresh inquiry on charges under 
ss. agrand 397, Penal Code, the 

Sessions Judge was incompetent to quash the 
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conviction under s. 284, Criminal Procedure 
Code. His proper course was to forward the 
record to this Court. Emress v. Shah am at. 

[11-47 

(9) To order cofninitment’-iAct 

X of 1882).! The appellate Court referred to in 
s. 423 of the Criminal Procedure Code can, in 
an appeal from a conviction, only order an accus- 
ed person to be committed for trial when it 
considers that the accuse^<^ triable exclusively 
by the Court of Session. The meaning of the 
word in s. 423 («;) of the Criminal Procedure 
Code, '* or order him to be tried by a Court of 
competent jurisdiction subordinate to such 
appellate Court or committed for trial, ” is as 
follows : — If in an appeal from a conviction the 
appellate Court finds that the accused person 
who was triable only by a Magistrate of the 
first class, or by a Court of Session has, by an 
oversight or under a misapprehension, ^ been 
tried, convicted and sentenced by a Magistrate 
of the second class, the appellate Court may in 
that case reverse the finding and sentence, and 
order the accused to be re-tried by a Magistrate 
of the first class or by the Court of Session ; and, 
in like manner when the appellant, who was 
triable solely by the Court of Session, has been 
tried, convicted and sentenced by a Magistrate 
of the first class, the Sessions Judge, in dispos- 
ing of the appeal, is empowered to reverse the 
finding and sentence, and to_ order that the 
accused be committed for trial Empress v. 
SUKHA AND OTHERS. 

[V-288 

(10) - - --^ ^iAct X of 1882).] 

It is competent to a Sessions Judge acting as a 
Court of appeal under s. 423 of the Code of 
Criminal Procedure, 1882, having reversed the 
finding and sentence, ter order the appellant to 
be committed for trial to the Court of Session. 
Quee?i Empress v. S^ikha (/. Z. i?., 8 14) 

overruled. Queen Empress v. Maula Bakhsh, 

[XIIX-105^ 

(11) s. 423, b {f^—AUer the finding^^Act X 
of 1S82).] Where the Court ofjSession had tried, 
convicted and sentenced an accused person 
under s. 409, Penal Code, and the High Court 
was of opinion that the conviction was not 
sustainable under that section the Court refused 
to alter the finding under s. 423, Criminal 
Procedure Code, to a conviction for some other 
offence for which the accused had not been 
charged or tried. Empress v. Imdad Khan. 

[¥I-7 

(12) \^Act Ar^/iS 82 ).] 

Under s. 423 of the Code of Criminal Procedure^ 
the High Court on appeal has power to alter 
a conviction recorded against the appellant 
from s. 474 to s. 193 of the Penal Code. The 
exercise of the Courts discretion in this respect 
must be regulated by a consideration of the 
nature of the evidence in support of the charge 
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upon which the accused was convicted, and 
of the questions whether that evidence reason- 
ably supports the particular finding to which 
it is proposed to alter the conviction, and 
whether the accused would be in any way 
prejudiced or injured by the alteration. Queen 
Empress v, Amrit. 

, [X-se 

(13) s. 423 (bKC3) — Solitary confinement 
— {ActXofiZ%z)\‘ v^51iere the ‘District Magis* 
Irate, in a criminal appeal from sentences of 
imprisonment, reduced the terms of imprison- 
ment, but imposed terms of solitary confinement, 
and further ordered the convicts to give security 
for keeping the peace; held that the imposition 
of solitary confinement, even though the term 
of imprisonment is lessened, is an enhancement 
of the sentence, and also that an order under 
s. io6 of the Code of Criminal Procedure for 
security to keep the peace can only be made by 
the Court which sentences the offender, and 
that consequently, both the orders^ above- 
mentioned were bad in law. Queen Empress 
V, Peman and others. 

[X-ITO 

(H) ''Not so as to enhance the same" 

— Fine — Imprisonment— {Act X of 1882).] 
Held that the alteration by an appellate Court 
of a sentence of a fine of Rs. 50 to a sentence 
of 6 months’ rigorous imprisonment was an 
enhancement of the sentence and as such 
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( 15 ) {ActX 

of 1882).] Where a Disfeict Magistrate acting as 
an appeiiate Court in a criminal case altered a 
senience of four months’ rigorous imprisonment, 
to one of three months’ rigorous imprisonment, 
but imposed a fine of Rs. 10 or in default a 
further term of six weeks’ rigorous imprisonment; 
held that as the latter sentence might involve 
an enhancement of the former it was in excess 
of the po^vers of the Magistrate having regard 
to s. 423 of the Code of Criminal Procedure, 
Queen Empress z/* Ishri and others. 

[XIV-202 

(xG) {ActXoJ 

iS32).] a was convicted by the Deput)? Magis- 
trate to 25 days’ rigorous imprisonment and a fine 
of Rs. 10 or in default to a further term of one 
week. In appeal the District Magistrate altered 
the senience to a fine of Rs. 50 or in default to 
one month’s rigorous imprisonment Held that 
the Magistrate had actually enhanced the sen- 
tences which he had no power to do. Empress 
z/, Meda and another. 

[Vll-iOO 

( 17 ) s. 423 [2)-~-MisdirectioH to jury H 
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s . 423— ( cotiiiziuedf 

See s. 418 (i). 

(x8) Verdict of jury— Power of High 

Court to disturb 

See s. 4x8, (2). 

424:‘^Defective judgment. 1 

Sees. 367, Nos. {2), (3) and (4). 

s- 4.29— Procedure in case of difierence of 
opinion.] 

See s. 37S Nos. (1) and (2). 

(1) S. 435 — ** Htferior C7‘imi?ial Court " — 
Power to revise 07‘der under s. igs- {Act X of 
2S82).] The fact that a Magistrate is not 
subordinate to the Court of Session in''the sense 
of s. 195, Criminal Procediare Code, does not 
afiect the power of the Sessions Judge under 
s. 435, Criminal Procedure Code, to revise any 
finding or order recorded by a Court inferior 
to him, such as an order of the District Magis- 
trate refusing to grant sanction for the prosecu- 
tion of certain persons. In the matter of the 

PETITION OF NaJIB KhaN, 

[IX'IOO 

(2) . s. 436 {4)— Power of District Magis- 
trate to order enquiry after refusal by SesswJt 
Judge— {Act X of 1882).] Where a Sessions 
Judge has passed orders under s. 437 of 
the Criminal Procedure Code a District Magis- 
trate acting under the same section should not 
pass orders of a contrary kind, but^if he thinks 
that the Judge’s orders were wrong, he should 
submit them to the High Court through the 
medium of the Public Prosecutor. Queen Em- 
press V. Shere Singh (LL. R.^ 9 All.<t 362) refer- 
red to. Where a Sessions Judge had, under 
s. 437 of the Code of Criminal Procedure, 
refused to order further inquiry into the case 
of an accused person who had been discharged, 
the High Court set aside a subsequent order 
of the Magistrate of the district passed under 
the same section and ordering further inquiry 
into the same case. Queen Empress v. Pirthi 

AND OTHERS. 

[x-e© 

— Power of Session Judge to order 

enquiry after refusal by District Magistrate — 
{Alct X of 1882).] it is competent^to a Sessions 
Judge acting under s, 437 of the Criminal Pro- 
cedure Code to oroer farther enquiry notwith- 
standing that the JQistrict Magistrate has re- 
fused to do so. Queen Empress v. Pirthi (/. 
L. R,, 12 AIL, 434) distinguished. Qadir 
Bakhsh v. Sheikh Abdullah. 

[XV -33 

s. 436, 5}roviso (3),— Notice -(AcLXojiZSz).] 
Held that it is an essential precedent <*'ondition 
to a valid order under s. 43^» Criminal Proce- 
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dure Code, that the accused should have an 
ofijportunity of showing cause against his com- 
mitment. An order made in disregard to that 
proviso is a bad order and can not be main- 
taiued. Asif Khan and another v, Fathu. 

[VIII-230 

( 1 ) . s. 437 -^Power to order further enquiry 

--•Distnct Magistrate - {Act X of 1882}.] Where 
a District Magistrate called for the record of a 
case in which a Magistrate of the Erst class had 
discharged certain accused persons, and directed 
another Magistrate of the first class to make 
further inquiry into the case, keld^ following 
—Nobht Kristo Mookerjee v. Russick Lall Laha 
(/. X. 72., 10 268) and Quee?t Empress v. 

Nawab Jan (/. L, /2., 10 Calc^ 551) that the Dis- 
trict Magistrate’s order was ultra vires and 
illegal. JHIKGUR Bachu and another, 

[IV-286 

( 2 ) X 

of 1882).] Held that when a Magistrate has dis- 
charged an accused person under s, 253, Crimi- 
nal Procedure Code, the High Court or Court of 
Session, under s. 437, Criminal Procedure Code, 
has jurisdiction to direct further enquiry on the 
same materials, and District Magistrate may, 
under like circumstances, himself hold further 
inquiry or direct further inquiry by a Subordi- 
nate Magistrate. Queen Empress v. Darabji 
Hormasji (/. L, R., 10 Bom.y 13 1) referred to. 
Empress v. B/iole Singh {W, 1883, p, 150); 

Queeyi Empress v. Rasnu (4 X. 72., 6 AIL, 
367); Chundl Churn Bhuttacharjia v. Hem 
Chtmder Bdnerjee {I . L R., 10 CaL, 307); Jeebun 
Kristo Roy v. Shib Chtmder Dass (4 X. 7?,, 10 
CaL, Darsun Lall v Jamuk Lall (4 X. 7?., 
12 Calc,,, 522) and Queen Empress v. Amir 
Khan {/, X. 72., S Mad,^ 336} dissented from. 
Empress v, Chotd. 

[VI-281 

(3) , Sessions Court — 

\A.€t Xof and certain other persons 

were accused of an offence under s, 41 1. A was 
however discharged and the others committed 
to the Court of Session, The Judge in his judg- 
ment in that case made the tollowing order;X- 

From the evidence before me it seems likely 
that A knew of the property being stolen and 
knew that it was in his house ; under s. 296, 
Criminal Procedure Code, I order A to be tried 
and if cause found to be presumed guilty to be 
committed to the Coiirfc of -Session F He was 
accordingly tried, committed and convicted. 
Held, following Empress^i. Kanckan Singh 
(4 X. 72., I AIL, 413), that the order of the 
Sessions Judge ordering the commitment and 
the subsequent proceedings in a case which was 
not a Sessions case were illegal and must be 
set aside. Empress v. Bhup Singh (4 X. 7?., 
ss^/4 57 distinguished. Empress Muham- I 
MAD Bakhsh. I 

[ 11-105 ! 
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s. 437 — (continued.) 

(4) . Power should he exercised with 

caution— '{Act X of 1882).] In exercising the 
powers conferred by s. 437, Sessions Judges 
and Magistrates should use them sparingly and 
with great caution and circumspection, especially 
in cases where the questions involved are mere 
inatters of fact. As to the mode in which their 
discretion should be regulated wnder such cir- 
cumstances, the remarks of Straight and Tyrrell, 
J]., in Queen Empress Vj^ayadm (4 X. 72., 
4 AIL, X48) in reference ftf appeals from acquit- 
tals, are applicable. Empress v, Chotu. 

[VI-281 

(5) . Power to order prosecution of 

witness — {Act X of 1SS2).] On appeal by a 
person convicted by a Subordinate Magistrate 
of an offence under s. 41 1 of the Penal Code, the 
Sessions Judge set aside the conviction, and 
proceeded to say that the District Magistrate 
should proceed against a certain witness who 
had given evidence against the accused in the 
Court of first instance. Held that neither s. 
437 nor s. 476 of the Criminal Procedure Code, 
uor any other provision authorized the Judge 
to make such an order, and that it was ultra 
vires and illegal. Queen Empress v, Naipal. 

[IX-95 

— Reason should be recorded - {Act 
X of 1SS2).] Where a District Magistrate, 
acting under s. 437 of the Code of Criminal 
Procedure, issued an order for the trial of an 
accused person who had been discharged un- 
der s. 253 without giving any reasons for the 
order and without sending notice to the dis- 
charged person : held that sucfi an order was 
improper, inasmuch as the Magistrate was 
bound, not only to issuer notice to show cause 
to the person against whom the order was 
made, but to record his reasons for making the 
order. Queen Empress v, Lokhia. 

[X-147 

(7) Further enquiry— Fresh evidence — 

{Act X of 1882).] A Deputy Magistrate having 
discharged a person accused of an offence, on 
the ground that the evidence was insufficient 
for conviction, the Magistrate of the district 
recorded an order stating, that in his opinion, the 
accused had been improperly discharged, and 
directing, under s. 437 of the Code of Criminal 
Procedure, that further inquiry should be made, 
and the accused called on to enter upon his 
defence. The accused was not called upon to 
show cause why a further inquiry should not be 
made, but a summons in the terms of s. 68 of the 
Code of Criminal Procedure was issued to him. 
On his appearance, he was tried by the Magis- 
tote of the district, convicted, and sentenced. 
The witnesses for the prosecution were not 
re-caued» but the Magistrate relied upon their 
evidence as recorded in the first trial, and also 
upon the statement of a witness for the defence 
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which was not receivable in evidence. Held 
that the proceedings of the Magistrate of the 
district were irregular-first, because notice to 
show cause why action should not be taken 
against him in the terms of s. 437 of the Code of 
Criminal Procedure was not served upon the 
accused person before proceedings ostensibly 
under that section were commenced ; and 
secondly, because the subsequent proceedings of 
the Magistrate wej[e not such as are contempla- 
ted by the provision's, of s. 437, inasmuch as 
the conviction was practically based upon evi- 
dence which was not recorded in the course of a 
“further inquiry” before the Magistrate of the 
district, but upon evidence which was recorded 
by the Deputy Magistrate, and had been ad- 
judicated upon by that officer ; and such irre- 
gularities were fatal to the couviction, Ilm- 
PRESS V, Hasnu. 

[IV-130 

(S) ’ -Power of Scssioji Judge io order 

inqtihy after refusal by District Magistratel\ 

See s. 43S, No. (3). 

(()) P0<ii)er of District Magistrate io 

order enquiry after refusal by Session Judges,} 

See s* 435, No. (2), 

( 1 0) Subordination - District Magistrate 

‘-Magistrate, first class--{Act X of iSb2).] A 
Magistrate of the first class is, within the mean- 
ing ol s. 437 of the Criminal Procedure Code, 
“ subordinate” to the Magistrate of the dis- 
trict, who is therefore competent to call for the 
record of the former, and to deal with it under 
s. 437. Empress v, Laskare 

[V-267 

Mi 

(XI). Accused person— Person ordered 

to find security— {Act X 0/ 1SS2},} The term 
“accused person” as used in s. 437, Criminal 
Procedure Code, will include a person against 
whom proceedings under s. no and the follow- 
ing sections have been taken. Empress v, 
Sheodyal. 

[xi-loe 

(] 2), Discharge— Acquittal — {Act X 

of 18S2),] Where a Magistrate in a case under 
ss. 147 and 295 of the Indian Penal' Code, after 
hearing evidence on both sides and examining 
the accused persons, but without framing a 
charge, passed an order expressly purporting 
to be an order of “ discharge ” and not of “ac- 
quittal,” Held that it was not necessary to re- 
gard such order as anything else than what 
it purported to be, and consequently, it was 
within the power of the Sessions Judge to direct 
a re-opening of the proceedings in which the 
order above referred to had been made. 
Queen Empress v, Kal^lu and another. 

[XI‘80 
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s. 437 — ( continued,) 

(j3^. ^Powerio order fui'ther enquiry 

— iVotice— {Act X 0/ iSS2).] Before any order 
is made to the prejudice of an accused person, 
notice should be given to that person to appear 
and show cause why the order should not be 
passed. Queen Empress v. Chotu (/. L, R., 
9 AIL, 52) referred to. Queen Empress v„ 
Ajudhia and another, 

[xviii-6a 

Empress “z/. Chotu. 

[VI-28X 

Queen Empress -v. Lokhia, 

[X -147 

Empress v, Hasnu. 

[IV-130 

(1) . Report io High Court— Prema- 

ture— {Act X of 1S82).] ill this case eight 
persons were charged before tiie Magistrate 
for certain oftences. The Magistrate convicted 
six of them, discharged two and bound them 
all together with the complainant and a servant 
of his (who was no party to the proceedings) to 
keep the peace. In appeal by the six convicts, 
the Sessions Judge being of opinion that the 
sentences passed on four of the convicts'^was 
inadequate and that the order of discharge in 
respect of the two accused and the order to 
keep the peace in respect of the complainant 
and his servant were illegal, reported the case 
without disposing of the appeal to the High 
Court for orders under s. 438. Jleld that the 
action of the Sessions Judge in sending up the 
case for orders without disposing <.^f the appeal 
was premature. Empress Duega Prasad 

AND OTHERS. 

[XV-130 

(2) . For enhance 7 ne 7 tt of seiiience — 

{Act X of 1882).] Pleld on a motion of the 
Government advocate, appearing for the Local 
Government, for enhancement ot sentence that 
it Wu^-iidLlijn the province of the Magistrate of 
the district to report this case for the orders of 
the High Court under s. 438, Criminal Procedure 
Code. S. 438, Criminal Procedure Code, contains 
nothing to limit or qualify the power which it 
confers on a Court of Session or a District 
Magistrate or to suggest that the High Court 
should not consider a case so reported and pass 
orders accordingly. Queen Empress v, Babu, 

[XVIII -12 

(S). i ^Jict Xof 1S82).] 

Held that the ina^quacy of punishment ivas 
a proper subject of revision by the High Court 
under s. 438 of the Code of Criminal Procedure. 
Empress v, PIardewa. 

[VII-54 

(4). ^ On report of jail daroga 

— {Act X of 1882).] A reference to ^;he High 
Court under s, 438 of the^ Code of Criminal 
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Procedure should oaly be made for some rea- 
son specified in that section which appears 
from inspection of the record. Such a refer- 
ence cannot be made on the mere report of 
a jail daroga. Queen Empress v, Kunjal 

Am ANOTHER. 

[XI-80 

^5], District Magistrate 

— Against order of Sessions Judge— ( Act X of 
1882).] A Magistrate is not justified in refer- 
ring under s. 438, Criminal Procedure Code, 
orders passed by the Sessions Judge on 
appeal, except in very special cases. Queen 
impress v. S/iere Singk (A A. E., 9 AIL, 
362) referred to, Queen Empress p, Zor 
Singh. 

, [vni-s 

Empress p, Gumani, 

[11-185 

(6). ReporL.^resuU of suck examina- 

tion''— {Act X of 1872).] in this case the 
Sessions Judge submitted the record, for the 
orders of the High Court, together with his 
findings on the petitions filed for revision,” 
The Court observed that the Sessions Judge had 
improperly gone into the merits Of the applica- 
tions made to him. Under s. 295, Criminal Pro- 
cedure Code, he was at liberty to call for and 
examine the record of any court subordinate 
to him for the purpose of satisfying himself 
as to the legality of any sentence or order 
passed, and as to the regularity of the proceed- 
fogs of such 'subordinate Court. If he was of 
opinion that any judgment or order was contrary 
to law, or that the punishment was too severe 
or was inadequate, he might report the pro- 
ceedings for the orders of the High Court 
under s. 296, or, if they applied, act under 
the second and third paragraphs of that sec- 
tion. But the Judge had no authority to hear 
the case as one judicially before him, and to 
send to this Court what he called his find- 
ings” on the pleas of the petitioners. Empress 
2/. Murlidhar and another. 

[1-76 

Power to admit fresh evidence 

in revision— {Act X of 1872).] The accused 
was convicted by a Sia^istrate under s. 19 
of Act XI, 7.878, on the information of one X. 
The accused applied to the Sessions Judge for 
revision on the ground tffil the evidence of 
X xvsLS not worthy of credit as he was at 
enmity with him. The Sessions Judge directed 
the petitioner to produce any evidence that he 
might have as to such enmity. The accused 
accordingly produced a bond given him by 
X. The Sessions Judge considering that 
enmity was proved referred the case to the 
High Cojiirt. Held that the procedure of the 
Sessions Judge ivas highly illegal The 
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s, (continued J 

Sessions Judge in this case has usurped the 
powers of an appellate Court. Empress v, 
Sanwalia, 

[11-146 

Ground of reference ^Evidence un- 
trustworthy -{Act X of i%*j2)i] Held that the 
circumstances that the Sessions Judge, in dis- 
posing of an appeal by one of two persons 
tried and convicted togethe|c has discredited 
the evidence for the prosecution against him, 
does not authorize the High Court to declare 
the evidence untrustworthy as against the 
other and to acquit him, under the provisions of 
s. 297 of Act X of 1872. S. 296 allows a reference 
when the Court of Session is of opinion that 
the judgment or order is contrary to law, 
or that the punishment is too severe or in- 
adequate, but not on the ground of the insuffi- 
ciency or incredibility of the evidence. Em- 
press V, Khubi. 

Li-ia 

(I) s. Revision by Government— Not 
through the law officer— {Act X of 1882).] 
Held that the High Court could exercise the 
reyisional powers given to it under s. 439, Cri- 
minal Procedure Code, on an application made 
by the Government in an official communica- 
tion instead of through the law officer of the 
Crown. Empress v. Fox (/. Z, i?., 2 AIL, 522) 
followed. Empress, v Matadin and others, 

[VII-144 

Revision to High Court— Where 

Session fudge has concurrent jurisdiction — 
{ActX 0/1882),] This case was triable exclu- 
sively by the Court of Session. The Magistrate 
tried it himself and discharged the accused. 
The complainant applied 7 or revision to the High 
Court under s. 439. Held that the application 
to the High Court was premature. He should 
have applied to the Sessions Judge under s. 
436. Empress v, Phul Koeri and others. 

[VII-105 

( 3 ) . X of 

1882).] Held that it is not the practice of the 
High Court to entertain an application for re- 
vision, where the Sessions Judge has concurrent 
revisional jurisdiction, unless a similar applica- 
tion has first been made to the lower Court and 
has been rejected. Matai Lal v. Anant Ram 

AND OTHERS. 

[X-164 

(4) Power of High Court— To interfere 

with acquittal— {Act X of 1882).] The High 
Court has power under s. 439 of the Criminal 
Procedure Code, to revise an order of acquittal, 
though not to convert a finding of acquittal into 
one of conviction. In reference to orders of ac- 
quittal passed by a Cofirt of Session in appeal, 
the High Court may, under s* 439, reverse such 
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order and direct a re-tria! of the appeal, the 
proper tribunal to conduct which is the Sessions 
Court of appeal, or such other Court of equal 
jurisdiction as the High Court may entrust, 
under s. 526 of the Code, with the trial of the 
appeal. Empress v, Balwant. 

[VI-322 

* 

Petition of B^nsidhar. 

[11.229 

(5) {Aa X of 

18S2.).] Held\^:i2X the High Court cannot inter- 
fere in the exercise of its revisional jurisdiction 
with a finding of acquittal made by a competent 
C^urt on the merits of the case tried by such 
Court. Batak^z^. Narain Rao. 

[III-222 

* To order redrial in case of 

discharge-^iAct X of 1882).] The High Court 
has power, under s. 439 of the Criminal Proce- 
dure Code, 1882, if it considers that an accused 
person has been improperly discharged, to order 
him to be committed for trial. Empress v, 
Kamlal Singh and others. 

[iii-ise 

(7).™-. — — alter cojvviciion main- 
tammg senfe?ice^{Act X of 1882).] Held that 
the High Court had power in revision to alter 
the finding of conviction maintaining the sen- 
tence. Empress v, Joti Prasad. 

[VII-85 

(S) To mterfere with conT/icfion 

after sentence served o%t-^{Act X of 18S2).] The 
High Court is competent, in the exercise of its 
powers of revision under s. 439 of the 
Code of Criminal Pi'ocedure, to interfere with a 
conviction, even though, in consequence of the 
expiry of the sentence, it may not be possible to 
interfere with the latter. Queen Empress v, 
SiNHA. 

[IV-293 

(9) To exercise appellate powers-- 

{Act X of 1S82).] Held that the High Court 
could in a revision case under s. 439, Crimi- 
nal Procedure Code, exercise the pov,?ers of a 
Court of appeal under s. 423, Criminal Proce- 
dure Code, Empress v. Sheo Prasad and 

ANOTHER. 

[III-61 

(20). {AM X 

of 1882).] The High Court in dealing revisional- 
ly with an appellate judgment of a Criminal 
Court will not, ordinarily^ speaking, enter into 
questions of fact; but it has the power to do so, 
and in dealing with such questions requires that 

66 
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there should be distinct and definite findings of 
fact on which it can rely. Hence when the 
judgment of the appellate Court contained only 
findings to the effect that the evidence on both 
sides was unreliable ; that there was a quarrel 
between the two parties, and a fight ensued in 
which both were injured ; but did not specify 
any offence of which it found any one guilty, and 
left it to be inferred from the dismissal of the 
appeal what was the Court’s determination as to 
the guilt of the appellanta nd the offence com- 
mitted by him ; the High Court on an applica- 
tion for revision went into the facts of the case 
and, under the circumstances acquitted the appli« 
cant. Queen Empress v, Kallu Mal. 

[XIV-207 

Queen Empress v, Ala Bakksh* and an- 
other. 

[IV-206 

(12).-- To enha?ice sentence — {Act 

Xof 1SS2).] The High Court, in the exercise of 
its powers of revision, can enhance a sentence 
so as to alter its nature. Queen Empress 
Ram Kuria. 

[IV-252 

(12) {Act Xof 

1882).] Of certain persons concerned in a murder 
all but one were tried and sentenced to transpox't- 
ation for life. The remaining one (Durga) was 
not captured till about two years after the 
commission of the crime. He was tried, found 
guilty, and sentenced also to transportation for 
life. ^ He appealed to the High Court, and the 
relatives of the deceased man also presented a 
petition praying that the prisoner should be 
punished with death. The Court {Edge, C. J. and 
Young, J.) in dismissing the prisoner’s appeal, 
held that, while there was no reason why the 
death sentence should not have been passed up- 
on the appellant, it was, nevertheless, un advis- 
able to act upon a petition presented by the 
relatives of the deceased person. In view of 
the gravity of the question at issue it was more 
fitting to leave it to the Government to move 
the Court to exercise its powers of enhance- 
ment. Queen Empress v. Durga. 

[S-225 

(13) . .To interfere on ground that 

sente?zce is inadequate— (Act X of 1882).] Held 
that it was open to^dou^t if the High Courts 
are competent (in revision) to order the com- 
mitment and re-tr^l, under the same section 
of the Indian Penal Code, of an accused person 
who is undergoing a sentence that has been 
passed upon him by a Magistrate in accordance 
with law simply because the punishment 
awarded is inadequate. Empress v. Suk/ia 
{W. A",, ^885, 298) followed. Empress z', 

I MAM I. 

[V«297 
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To order Magistrate to 

take sectiriiy-^iAct X of 1872).] Certain persons 
were convicted by a Magistrate of the first class, 
qf assault, an offence punishable under s. 352 of 
Act X of 1872. The case was brought to the 
knowledge of the High Court by the complain- 
nant preierring a petition to it, together with a 
copy of the Magistrate’s order. This petition 
was laid before Straight, J., who, observing 
that the case was one in which the Magistrate 
should have taken security from such persons 
for keeping the peace, as provided by s. 489 of 
ActX of 1872, directed the Magistrate to sum- 
mon such persons to show cause why they 
should not be required, under s. 491 of that 
Act, to enter into a bond to keep the peace. The 
Magistrate accordingly summoned such per- I 
sons as directed, the summonses setting forth 
that they were issued under the orders of the 
High Court ” The Magistrate took evidence 
on behalf of such persons, and eventually made 
an order requiring such persons to enter into 
a bond to keep the peace. Such persons 
applied to the High Court to set aside the order 
requiring them to enter into a bond to keep 
the peace, on the ground that the Magistrate 
had, not proceeded of his own motion, but under 
the order of Straight, J., which was made 
without jurisdiction. Held by Stuart, C. J., 
that, inasmuch as Straight, J., when he made 
his order, represented the full authority and 
Jurisdiction of the High Court, such order was 
final, and the application could not be enter- 
tained. Held hy Pearson, j., Spankie, J., and 
Oldfield, J. (Spankie, J„ doubting whether such 
order could **be questioned) that the order of 
Straight, J., was one which he was competent 
to make as a Court of Revision under s. 297 of 
Act X of 1872. Empress v. Muhammad Jafar 

AND OTHERS, 

CI -33 


(15) To revise order under 

s, i44--‘{ActX of 1872).] Held that an order pre- 
sumably made under s. 518 of Act X of 1872 by 
a Magistrate not empowered by law to make 
an order under the provisions of that section 
could be quashed by the High Court. Empress 
V. Abdul Rahim. 

[ 11-1401 


(16) {Act X 

£i/i872).] One ^ (a ~ Christian preacher) peti- 
tioned the Magistrate to pass an order under 
s. 518, Criminal Procedure @ode, directing certain 
Muhammadans not to molest him while preaching. 
The Magistrate declined to pass an order under 
that section but observed that “ orders will issue 
to the Xotwai and the Thanadar of Coioaelgunj 
not to allow any one to preach within 200 yards 
or hearing* of the Chirstian preachers.” Held 
on revision that the order of the Magistrate 
being extra judical, the High Court had no 


CBIMIHAL BBOCBDURE CODE, 
s. continued.) 

power to revise that order. Petition of Shere 
Ali and another. 

[III-25 

(27) {Act X of 1S82). 

The High Court cannot in the exercise of its 
revisional jurisdiction interfere with a memoran- 
dum issued by a District Magistrate for the in- 
struction of his subordinates respecting the 
route to be followed bya<^ertain procession 
In the matter of the Petition of Bhagelu 

AND OTHERS. 

[xi-m 

(ISJ {AciX of 1882).] 

It is competent to a High Court to call for the 
record of any proceeding in an inferior Cnmmal 
Court, and, it it deem necesspy or exp^ient, 
revise any order passed therein by such Court# 
whether such order be of a preliminary or final 
nature, with the exception of orders ^ssed 
under ss. 143* ^44 Code of Crimw 

nai Procedure, 18S2. Empress of India y. 
Nilambar Babu (/* A. i?., 2 All»t 2’j6) dis- 
tinguised.-QuEEN Empress v, Jagan Singh. 

[XII-102 

(19)^ — To revise order un-- 

der s '. dfl^—KAct X of 18S2).] Under the gene- 
ral revisional powers conferred by s. 439 of the 
Code of Criminal Procedure, a High Court has 
power to consider the propriety of an order \vhich 
purports to be passed unaer s. 476 of the Code. 
Quee7t Empress v. Rac kappa (4 4 . 7 ?., 13 Bom.^ 
109) dissented from. Where a defendant in a suit 
in the Court of a Munsif applied to the District 
Judge for sanction under s. 195 of the Code of 
Criminal Procedure to prosecute a witness who 
had given evidence in ^he Munsifs Court in 
support of a deed, produced as evidence before 
that Court which had been found by the Mun- 
sif to be a forgery, and the District Judge 
refused the application, but, purporting to 
act under s. 476 of the Code, himself order 
the prosecution of such witness. Held that the 
judge’s order was made without jurisdiction, 
the offence in respect of which the prosecution 
was directed having been neither committed be- 
fore him nor brought to his notice in the 
course of a judicial proceeding. In the mat- 
ter OF THE PETITION OF MaTHURA DaS, 

[XIV-9 

' (20). \Act X of 

The High Court has power under s. 439, Cri- 
minal Procedure Code, to interfere in revision 
with an order passed under s, 476, but the 
power should be exercised only in very excep- 
tional cases. Queen Empress v. Narakka (/. 
L. R.t 13 Mad.t 144) and Abdul Kkadar v, 
Meera Sakeb (I. L. 15 Mad,, 224) referred 
to. In the matter of the petition of Sar- 
ju Upadhia. 


[XVII'64 
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(21) . To revise order under 

s. 58 of Act VIl of 1878 — X of 1872).] 
No order confiscating forest-produce which is 
the property of Government in respect of which 
a forest-offence has been committed is necessary 
or can be made. Ali that need be done is to 
direct a forest-officer to take charge of such for- 
est-produce. A13 order directing the confiscation 
of forest-produce not belonging to Government, 
in respect of whic^- a forest-offence has been 
committed, can only be made at the time the 
offender is convicted. The High Court is 
competent under s. 297 of Act X of 1S72 to re- 
vise an order made by a District Judge under 
s. 58 of the Forest Act, 1878, on appeal trom the 
order of a Magistrate made under s. 54 of that 
Act, the jurisdiction of the High Court under 
s. 297 of Act X of 1872 not being expressly 
taken away by s. 58 of the Forest Act, 1878. 
Empress v. Nathu Khan* 

[11-93 

(22) . To revise an order 

of Commissioner of Kamaun^{Act X of 1882).] 
The High Court for the North-Western Provin- 
ces has no jurisdiction to revise an order of the 
Commissioner of Kamauii refusing a certificate 
to practise as a mukhtar in the Criminal Courts 
subordinate to the Court of the Commissioner. 
In the matter of the petition of Har 
Chandra Lal. 

[XII-236 

( 23 ) . To deal with case of 

accused who has 7iot appealed -{Act X of 1882).] 
Four persons were tried jointly and convicted by 
an Assistant Magistrate. One of them appealed 
to the Sessions Judge, b^ut the sentences of the 
others were not appealaole. The Sessions Judge 

^ acquitted the appellant, and in the course of 
hearing the appeal came to the conclusion 
that the convictions of the three other persons 
ivere wrong. He accordingly referred the 
case to the High Court for orders. Held that 
the cases of the three persons on whom un- 
appealable sentences had been passed might 
be considered in revision under s. 439, Criminal 
Procedure Code. Queen Empress v. Karam 
Ali and others. 

[XI-149 

(21)^ 

(ActXof 1882).] Three persons were jointly 
tried and convicted on the same evidence for an 
offence under s. 325 of the Indian Penal Code. 
Two of such convicts appealed to the Session 
Judge and were acquitted. The third did not 
appeal ; butit was found that it was by mistake 
only thathis name had been omitted from the 
memorandum of appeal and that the reasons for 
the acquittal of the others applied also to him. 
Held that under the circumstances it was com- 
petent to the High Court to acquit and order 
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the release of the third convict. Queen Em- 
press Ratan Singh. 

[XIII-5i 

( 25 ). s. 439 {^\.-^Right of accused to be 
heard--‘{Acl X oj iS^2).] Held that the Pligh 
Court was not bound to hear the accused person 
personally or even by an agent on a report by 
the Court of Session under s. 297 (Act X of i 872 ) 
that the accused had been improperly discharge 
ed by the subordinate Court. Empress 
Cooney. 

[ 1-63 

( 2 G). s, 439 ( 5 ). — Revision — Appealable order 
’-{Act X of 1882).] Held that an application 
for revision of an appealable order from which 
no appeal has been preferred can not J)e enter- 
tained. Empress Mohar Singh. 

[VI-295 

( 27 ). (ActX 

of iSS2)i] It is not an inflexible rule that where 
either (government on the one side or an accused 
on the other has a right of appeal, and does not 
exercise it, the powers of the High Court under 
s. 439 of the Code of Criminal Procedure can- 
not be exercised, but, in such cases, these powers 
should be sparingly used, and, save in very 
exceptional circumstances, not at all in reference 
to questions of fact. Where an application was 
made by the Local Government to the High 
Court for revision of an order of acquittal, under 
s. 439 of the Code of Criminal Procedure, nearly 
ten months after the Sessions trial, and up- 
wards of twelve months after the ‘\;ommission 
of the alleged crime, and where there was, upon 
the face of the Judge’s judgment, no error in 
law, and no appeal had been preferred upon a 
question of fact, — held that, under such cir- 
cumstances, the Court did not feel called upon 
to enter into the case at large upon the merits, 
under a petition for revision. Empress Ala 
Bakhsh and another. 

[IV-208 

s. 447 . — Commitment — Court of Session — 
High Couft--’{ActX of iSy 2) J] Where a com- 
plaints of several offences was made against a 
European British subject, one of which was 
punishable with transportation for life, held 
that under s. 75 of Act X of 1872, the Magis- 
trate, when committing the accused person for 
trial, should not have committed him to the 
Court of Session, buPto the High Court. Em- 
press V, Thomson others, 

[1-160 

S. 4.66.— Lunatic-- Acg^uittal-f Act X of 
1872).] A person accused of an offence was 
found in the course of his trial to' be of unsound 
mind. The Magistrate instead of proceeding 
under s. 436, Criminal Procedure Code, proceed- 
ed with the trial and finding that 'at the time 
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of committing the offence be was of unsound 
mind, acquitted the accused. Held that the 
px'oceedings were irregular and must be set 
aside. Empress Ratti, 

[ 11-106 

(1) , s. 4 n%*^*^SancUon under Appli- 

cation for 

See s. i9S> No. (38). 

(2) . Altering order under s, 195 into 

one under s* 476J 

See s. 195, No. (41). 

(g). Order under s. 643, Criminal Pro- 

cedure Code — Sa^ictw 7 i'^Coniplaintl\ 

See s, 19s, No. (21). 

^4], «« Committed before ... judicial 

proceeding I' — {Act X of i 882 ).] The applicant 
T /fmade a complaint under s. 342, Penal Code, 
against B and another in the Court of a second 
class Magistrate who threw it out under s. 203, 
Criminal Procedure Code. He further directed 
that^as the Superintendent of Police requested 
that the crime be struck off the register the 
papers may be laid before the District Magis- 
trate for orders. On the same day the District 
Magistrate passed the following order “ The 
case will be struck off. A charge under s. 211, 
Penal Code, will be made against T K and R A. 
The case will be made over for trial to A, a 
Deputy Magistrate.” Held that if the order be 
taken to have been made under s. 476, Criminal 
Procedure Code, it was illegal as the matter was 
not brought under the notice of the District 
Magistrate “in the course of a judicial proceed- 
ing.” Thakur Kandu and another V, Bxlar 

AND ANOTHER. 

[IV-290 

(5), {Act X of xS82).] 

Held that where a mortgage-deed is deposited 
ill Court in pursuance of the procedure provided 
by s. 83 of Act IV of 1882, such document is 
neither put in evidence before the Court nor 
brought to the notice of the Court in the course 
of a judicial proceeding, so as to give the Court 
power to sanction, either under s. 195 or s. 476, 
Criminal Procedure Code, the prosecution of a 
person suspected by the Court of having forged 
such deed. AdhaR Singh and others v, 
Ablakh Singh and other^, 

[XXr -145 

(g). {ActXofm 2 y'\ 

Where a District Magistrate directed the pro- 
secution, under s. 211 of the Indian Penal Code, 
of a complainant, whose case had been heard 
and determined by a Magistrate of the first 
class, keM that the order of the District 
Magistr^Ite must be taken to have been made 
by him as head of the police in respect of an 
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offence committed before a police officer, and, as 
such, was a good order. It could not be regarded 
as made under s 476 of the Code of Criminal 
Procedure, that section only contemplating 
cases where an offence is committed before 
the Court passing the order, or is brought before 
its notice in a judicial proceeding. Queen 
Empress 2/. Ram Khilawan. 

CX-167 

( 7 ). — Prosecution of witness ^Case sub« 

judice-^P remature— {Act X of 1882).] In this 
case the Government pleader with the consent 
of the Sessions Judge withdrew, under s. 494, 
Criminal Procedure Code, from the prosecution 
of one A/., who was accordingly acquitted of 
murder. On the same date the Sessions Judge 
directed that an enquiry should be made by the 
Magistrate as to the guilt of six of the witnesses 
examined for the prosecution in that case, under 
ss. 193 and 194, Penal Code. Inquiries were 
accordingly made, the accused were committed 
to the Court of Sessions, were there convicted 
and sentenced to various terms of imprison- 
ment. Against these convictions and sentences 
they appealed to the High Court. On the day 
for the hearing of these appeals the order of 
the Sessions Judge in the case, Empress v* 
Madho{VV,N, 1885, 94) was set aside and 

a re-triai ordered on the ground that a Govern- 
ment pleader had not the power of a public 
prosecutor with regard to withdrawal under 
s. 494, Criminal Procedure Code, Held that 
under these circumstances the Sessions Judge's 
orders with regard to the present appellants 
were premature and should be quashed. 
Empress v, Beni. 

[VI -94 

(g), -Preliminory e^tquiry-^ {Act X of 

i 872 ).] When a Magistrate takes action under s. 
476 of the Code of Criminal Procedure it is not 
neces- sary to the validity of his order that he 
should hold a preliminary inquiry, Baperam 
Surma v. Goicri Nath Dutt (/. L* /?., 20 
Calc.^ 474) followed. Queen Empress v* 
Matabadae. 

[XIII-14@ 

Empress v* Juala Prasad and another. 

[II-I05 

Per contra ^ 

Petition of Rameshar. 

[ 11-229 

(9). Dismissal of complaint under s* 

20^— Prosecution— {Act X of 1882).] Where as 
the result of police investigation it appears that 
a complaint made to the police of the commis- 
sion ot an offence punishable under the Indian 
Penal Code is false, it is not necessary that the 
complainant shoult^ be given any further 
opportunity of establishing the truth of his 
allegations before his prosecution under s, i8s 
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of the Indian Penai Code is ordered. Queen 
Empress v. Raghu Tiwari. 

See also 

Empress v, Ganga Ram and another. 

" lT-323 

(10). High Co^irfs fower of revision--- 

{Act X 0 / i^S 2),2 Under the general revisional 
powers conferred by s. 439, Criminal Procedure 
Code, a High Court has power to consider the 
propriety of an order which purports to be pas- 
sed under s. 476, Criminal Procedure Code, 
Queen Empress v.Rachappa (/. L. i?., 13 Bom., 
109 ) dissented from. In the matter of the 
PETITION OF Mathura Das. 

[Xiv-a 

Petition of Rameshar. 

[11-229 

In the matter of the petition of Sarju 
Upadhia. 

[XVII -64 

(1) . s. 477 — hi the course of judicial 
proceeding''— Sessions case— (Act X 1872).] 
A brought a suit against B in the Munsifs 
Court to have a bond purporting to have been 
executed by in favor of B set aside as a for- 
gery and obtained a decree. He then pre- 
ferred a complaint in the Criminal Court 
charging B with forgery. The Magistrate, after 
making a preliminary inquiry, committed B to 
the Court of Session. The Sessions Judge, after 
taking the evidence for the prosecution, proceed- 
ed under s. 251, Criiriinal Procedure Code, 
and recorded a finding acquitting the accused. 
He also made the followfing observations in his 
judgment :—*‘The complainant .^4 has perjured 

himself on more than one point I therefore 

order that he be committed to this Court under 
S.471, Criminal Procedure Code.” In revision it 
was held (i) that the order of the Sessions 
Judge was “a judicial proceeding ” within the 
meaning of s. 297, Criminal Procedure Code, 
tWrefore open to revision (ii) that the order of 
Sessions Judge was bad as no preliminary in- 
quiry was held as is contemplated by s. 471 as 
well as the Sessions Judge has not specified 
the points on which in his opinion, the petitioner 
has committed perjury, also that the order was 
made under s. 472, Criminal Procedure Code, 
which does not authorize the Court of Session 
to proceed in regard to offences not exclusively 
triable by the Court of Sessions. Petition 
OF Rawshar. 

[11-228 

(2) .«« —(Act X of 1872).] 

A man died leaving some money due to him 
in the hands of the telegraph authorities, P 


OBIMIBTAL PBOOBDUBS CODS, 
s* 4Sl—(doniimied.) 

wrote a letter to those authorities, claiming the 
money as the sole heir of the deceased. This 
letter was sent to the District Judge for veri- 
fication and orders. P supported his claina 
before the Judge by the evidence on oath of C. 
Cs evidence being, in the opinion of the District 
Judge, false, the District Judge, in his capacity 
as Sessions Judge, tried him for giving false evi- 
dence, and convicted him of that offence. Held 
that the District Judge had no jurisdiction under 
s. 477, Criminal Procedure Code, to try C. Em- 
press V, Chait Ram. 

[III -227 

S. 480 — Before the rising of the Court — 
Irregularity - (Act X of 1 882) . ] The procedure 
laid down in s. 480, Criminal Procedure Code, 
should be strictly followed. The provisions of 
the section should be applied then and there, 
at any rate before its rising, by the Court in 
whose view or presence a contempt has been 
committed which it considers should be dealt 
with under s. 480. Where a Magistrate in whose 
presence a contempt ivas committed, took cog- 
nizance of the offence immediately, but, in order 
to give the accused an opportunity of showing 
cause, postponed his final order for some days. 
Held that such action, though it might be 
irregular, was not illegal, and as the accused 
had not been in any way prejudiced, was cover- 
ed by s. 537, Criminal Procedure Code. Held 
also that, under the circumstances, it was doubt- 
ful whether there was any necessity for the 
Magistrate to postpone his final order until the 
accused had had an opportunity of showing cause 
against it, and that he should have liirected the 
detention of the accused, and dealt with the mat- 
ter at once or before his rising, Empress z^. 
Paimbar Bakhsh. 

[IX-I 28 

(1) , s. 4k&7 Appeal— (Act X of 1872).] 
Held that the expression “ try'" in s. 473, 
Criminal Procedure Code, corresponding with 
s. 487 of the present Code, does not apply to 
appeals and that it is competent for a Sessions 
Judge in appeal to hear a case which as an 
original Court he could not. Empress v. Har- 
DIAE. 

[11-86 

(2) . “ Offence 7'efe7red .proceeding'' 

Sessi07is Judge-Sanction to prosecute — Appeal 
— (Act X of 1882).] A Court of Session is not 
precluded from hearing an^appeal from a con* 
viction for the sole reason that such Court has 
itself granted sancti/^ for the prosecution of 
the appellant for the offence of which he has 
been convicted. Queen Empress v. Ude 
Ram, 

[XV -225 

( 3 ) ,__, ::^Order to 

prosecute — Trial — (Act X of 1882).] 'A Ses- 
sions Judge who has directed the trial of a 
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person for the offence of giving false evidence 
committed in the course of a judicial proceed- 
ing of a criminal nature before him cannot 
try the case himself. Empress v. Ganga Din 
(Weekly Notes, 1887, p, 139) distinguished. 
Queen Empress z^.Makhdum, 

[XII-32 

(4) . Secretary^ Municipal 

Board—- Joint Magistrate -{Act X of 1882).] 
The accused was a Municipal Muharrir. The 
Municipal Committee resolved to institute 
criminal proceeding against the accused and 
directed the Secretary (Joint Magistrate) to 
take the necessary steps. A copy of the resolu- 
tion of the committee was forwarded by the 
Secretary to the Joint Magistrate who took 
proceedings accordingly and tried the accused 
himself. Held that the trial was not only 
illegal but a mere show. Empress Basant 
Ral 

[111-181 

(5) , Order under s, 133 — Tnal 

for disobedience -{Act X of i 8 S 2 ).] Held that 
a Magistrate who makes an order under s. 133, 
Criminal Procedure Code, for the removal of 
a nuisance, can not himself try and convict the 
person to whom such order was directed and 
%vlio has disobeyed it. Empress v, Hiralal. 

[III-222 

(S), — District Registrar--^ 

SessiQ 7 i Judge— {Act X of 1S82).] Held that 
where a EHstrict and Sessions Judge had in 
his capacity of District Registrar sanctioned the 
prosecution of a person for an offence under 
s. 82 of the Indian Registration Act committed 
before a Sub-Registrar, he was not thereby dis- 
abled from trying such person for such offence. 
The facts of this case sufficiently appear from 
the judgment of Aikman, J, Queen Empress 

Khoji Ram. 

[XVI-181 

( 7 ). Disability of Judge to try certain 

offence,] 

See s. 556. 

(1) , s. 488 (!)-** Wm^-Divorce-Iddai-- 
{Act X of 1882}.! Held that an order for 
maintenance of a Muhammadan wife under s. 
488, Criminal Procedure Code, which was passed 
more than three iwnths* snd thirteen days 
after a divorce by words which had not been 
repeated three times, was^^llegal. Empress v, 
Murad. 

[VIII416 

(2) , << Meanf-{Act AT <9/1872).] 

Held that before an order is passed under s. 
536 of Act# X of 1872, directing a hiisband to 
make hfs wife a monthly allowance, it should 
be proved that the husband has sufficient 
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means to make the allowance# Payagi 
Dudhnath. 

[11-179 

( 3 ) . Amount of maintenance— Enquiry as 

to means -{Act X of 1882).] In this case F had 
been directed by the Magistrate under s. 488, 
Criminal Procedure Code, to pa5this wife a sum 
of Rs. 5 a month as maintenance. Held that as 
the Magistrate's enquiry wa^defective in that 
he had not taken evidencffe as to the means and 
the case has not been carefully recorded, his 
proceedings must be set aside. Parasram v, 
Durga. 

[111*233 

(4) . Means— Of wife — {Act X 

of 1882),] Held that in ordering a monthly 
allowance by a husband who had deserted his 
wife, the wife’s means of earning money should 
not be taken into consideration. Ghurbin v. 
Gobindi* 

[vn-107 

( 5 ) . s. 488 {^ — Cumulative sentience— {Act 
Xof\i%%2)f\ Held^2Xs, 488, Criminal Proce- 
dure Code, contemplates but one warrant and 
one punishment, and does not contemplate a 
cumulative warrant and cumulative punishment 
where default is made for more than one month. 
That the maximum amount of punishment is one 
month and may be of either kind. Empress v. 
Narain. 

[VII -54 

(5)^ it After execution of warrant « 

Imprisonment — {Act X of 1872).] A husband 
was ordered to make his wife a monthly allow- 
ance for her maintenancfi^. The wife subsequently 
complained to the Magistrate that the allowance 
had not been paid. The husband was summoned, 
and appeared, and paid the arrears into Court, 
The Magistrate, under s. 536 of Act X of 1S72, 
convicted him of wilfully neglecting to pay the 
allowance and directed him to be imprisoned for 
a certain term. The case was submitted by the 
Sessions Judge to the High Court for orders. 
Held that the Magistrate could not, under s.m6 
of Act X of 1872, order imprisonment unless^fe 
was compelled to issue a warrant for the Wy 
of the amount due. Empress Vn Mustafa. 

[1-19 

(7) , Proviso—** Cruelty ” — {Act 

X 1882).] The word ^‘cruelty” in s. 48S of the 
Criminal Procedure Code is not necessarily 
limited to personal violence, Kelly v. Kelly (L^ 
i?., 2 P, 59) and Tomkins v. Tomkins re- 
ferred to. Rukmin V. Peare Lajl. 

[ix-162 

(8) . s. 488 ( 4 )— “ Living in adulterf’—Con-- 
demnation by puncflayat—{A€t X of 1872),] 
In this case an application by a Hindu wife for 
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maintenance under s. 536 of Act X of 1872, was 
dismissed by the Magistrate on the ground that 
a punchayat of the brotherhood had condemned 
her and that under the circumstances the hus- 
band was not bound under the Hindu law to 
maintain her. Held that the reasons given 
were not sufficient for dismissing the applica- 
tion. The Magistrate should have enquired 
and ascertained whether or not the wife was 
living in adultery and other questions mention- 
ed in the section. Petition of Kashi Sheo- 
diala. 

[1-62 

(9) ^ — (Act X oj 1872).] 

One T applied to the Magistrate that her hus- 
band might be ordered to make her a monthly 
allowance as he refused to maintain her. The 
husband admitted that his wife was not living 
in adultery, but wished to prove that her child 
was the result of an intimacy with another man. 
The wife was willing to live with her husband. 
The Magistrate held that the only ground which 
would disentitle the wife, under s. 536 of Act 
■X of 1872, to receive an allowance would be 
*‘her living in adultery/’ and that, even if the 
husband could make out that the child was ille- 
gitimate that would not be sufficient to disen- 
title his wife to receive an allowance, as it did 
not amount to “living in adultery” as required 
by that section. The Magistrate accordingly 
ordered the husband to pay his wife a monthly 
allowance of Rs. 5. The Court declined to in* 
terfere, observing that it was not aware of any 
provision of Hindu law for the divorce of a wife. 
Empress v, Nandan. 

[1-37 

(10) . {Act X of 1S72).] 

One B applied to the Magistrate for an order 
directing her husband, a Hindu, to make her 
a monthly allowance for her maintenance. It 
appeared that D had refused to maintain his wife 
because she had given birth to a child of which 
he alleged that he was not the father. Co-habi- 
tation had taken place. It also appeared that his 
wife was living with her father, and was not 
living in adultery, and that she was willing to 
live with her husband. Under these circum- 
stances the Magistrate made an order directing 
D to make his wife a monthly allowance. The 
Court observed that, failing proof that the wife 
was now living in adultery, or refused to live 
with her husband, facts whereof there was not a 
word of evidence, the Magistrate’s order was 
proper. Empress v, Daulat, 

[1-113 

(11) . — Wife returning to husband^ 

Effect ofr-~(Acf X of 1882},] In this case the 
petitioner P K, after she had obtained an order 
against her husband in 18S1 under s. 488, Crimi- 
nal Procedure Code, directing him to pay her 
Rs. 2 per mensem for mairftenance and caused 
it to be executed several times, returned to live 


C 1038 ) 

CBIMISfAL BBOCEBUBE CODa 
S. 4 iS 3 — (continued,) 

with her husband. On her being again turned 
out by the husband she instituted the present 
proceedings for the payment of the arrears of 
her maintenance for certain months under the 
previous order. Held (in revision) that inas- 
much as the woman returned voluntarily to live 
with her husband the order of 1881 became in- 
eftectuai as to the future. The woman should 
have instituted formal proceedings again under 
Chapter XXXVI of the Code. Phul Kali v. 
Harnam. 

[Vin-217 

(12) , s. 488 ( 5 ) — Adultery --Evidence of— 

(Act X of In an application for cancei- 

ment of an order under s, 488 of the Code 
of Criminal Procedure on the ground of adultery, 
the evidence placed before the Court qn behalf 
of the applicant was as follows: — Out of nine 
witnesses three disowned all or any knowledge 
of the misconduct imputed to the applicant’s 
wife. Of the remaining six one said that he 
considered applicant’s wife an adultress. because 
she went continually to the bazzar. The other 
witnesses considered her adultress because men 
tvent to the house where she lived. It was, 
however, in evidence that other people, including 
applicant’s wife’s mother, lived in the same house. 
Held that this evidence was absolutely insuffi- 
cient to afford any reason for cancelling the order 
for maintenance on the ground alleged. Shyama 

V, Madho. 

[Xm -56 

( 13 ) . s. 488 ( 7 ) — Accused a compet$ 7 it wit- 
ness— (Act X of 1882).] A person against whom 
an order for maintenance under s. 488 of the 
Code of Criminal Procedure is sought, is a 
competent witness on his own behalf in such 
proceedings. Hxra Lal v, Saheb Jan. 

[XY -242 

(II). s. 488 (B)—Vemie-(Act X of 1882),] 
Where a wife after a temporary absence from her 
husband on a visit found on her return that he 
was living with another woman and thereupon 
left him and went to live in a different district 
and in that district applied for an order for 
maintenance against her husband. Held that 
the wife being justified in refusing to live with 
her husband and in choosing her own place of 
residence the neglect of her husband to main- 
tain her was an offence within the jurisdiction 
of the appropriate Court at the place where the 
wife resided. In re^tke peUtion of Shaik Fakf'- 
udin {/. Z, i?., 9 Bom., 40) distinguished. In 
the matter of the petition of W, B, Todd (5 N.- 

W. H„ C. Pep., p. 237) followed. In the 
matter of the petition of Mary DeCastro. 

[XX -115 

( 15 ). s * (Act A:i?/i8S2).] 

An application by a wife against her Husband for 
maintenance under s, 488 of the Code of Crimi- 
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iiai Procedure must be made in the district in 
which the husband is at the time residing. In 
re the petition of Skaik Fakrtidin {/$ X. i?., 
9 Fom.^ 40) followed. Dularia v. Ram Charan, 

[XIV453 

(16), Decree of Civil Court superse- 

ding order— {Act X of 1882) .] An order for the 
maintenance of a wife duly made under s, 488 
of the Code of Criminal Procedure cannot be 
superseded by a declaratorjr decree of a Cml 
Court to the eftect that the wife in whose favor 
such order has been made has no right to main- 
tenance. SubadDomm v, KatiraurDome (20 
R, Cr. 58} referred to. Subhudra and an- 
other z/, Basdeo Dube. 

. ^ tXV-147 

s. 489 . — Change in the circumstances ** — 
Temporary change Act X <?/ i882)J The 
power given by s. 489 of the Code of Criminal 
Procedure to alter the amount payable by a per- 
son against whom an order under s, 488 has been 
passed on proof of “ a change in the circum- 
stances, ” of such person is not intended to be 
exercised on account of a merely temporary 
and accidental change in one of such circum- 
stances but is exerciseable only on proof of a 
change in all. Rukmini v» Piari Lal. 

[XI-32 

(1) . s. 4 BO--»Enforcemeni of order--Plea 
of divorce -{Act X of 1882).] Where a per- 
son in whose favor an order under s. 488 of the 
Code of Cfiminai Procedure has been made 
takes that order before a Magistrate, and the 
Magistrate finds that he has jurisdiction owing 
to the residence of the person affected by the 
order, and is satisfied as to the identity of the 
parties and the non-payment of the allowance 
due, it is his duty to enforce the order for main- 
tenance. It is no part of the duty of a Magis- 
trate on such an application as abovementioned, 
viz.f an application unders. 490 of the Code of 
Criminal Procedure, to entertain a plea by the 
party against whom the order is sought to be 
enforced to the effect that he has divorced the 
applicant and is therefore no longer liable to 
pay maintenance. Zeb-un-nissa v. Mendu Khan 
{W, IV. 1S85, p. 25) dissented from. Mahbuban 
V . Fakir Bakhsh. 

[xiii-e3 

(2) . Iddat--{Aa Xof 1882).] 

Where in answer to ian application for enforce- 
ment of an order under s, 488 of the Code of 
Criminal Procedure for tfte maintenance of a 
wife the party against whom such order is 
subsisting pleads that he has lawfully divorced 
his wife and therefore the order can no longer 
be enforced, it is the duty of the Court hearing 
the application to entertain and consider such 
plea,ai^fflt find the plea established, to de- 
cline to enforce the order for any period subse- 
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quent to the date when the marriage ceased to 
subsist between the parties. In sudi case where 
the parties are Muhammadans the marriage 
will be deemed to subsist until the expira- 
tion of the iddat. In s. 4S9 of the Code the 
** change in circumstances ” referred to is a 
change in the pecuniary or other circumstances 
of the party paying or receiving the allowance 
which would justify an increase or decrease of 
the amount of the monthly^ ^payment originally 
fixed, and not a change in the status of the 
parties which would entail a stoppage of the 
allowance. So held by Aikman and Blenner- 
hassett, JJ., dissentiente Knox J. In the matter 
of the petition of Din Muhammad (/. L. i?., 5 
All.i 226) ; Abdul Rohomau v.Sakkina (/.Z.i?., 
5 Calc.^ 558) ; Zeb-un-nissa v. Mendu Khan 
{Weekly Notes i 1885,^.29). In re Kasam Pir- 
bhai (8 H. C. Rep., 95) referred to. In 
re Abdtd All Ismaiiji (/. L. 7 ?., 7 Bom., 180) ; 
Mahomed A bid Ali Kumar Kadarv. Ludden 
Sahiba(L L. R., 14 Calc., 276), and Musammal 
Baji V. Nawab Khan ( 29 Panj. Rec., 69) referred 
to. Nepoor Aurut v. Jurat {10 B.L. R., App., 33) 
dissented from. Mahbuban v. Fakir Bakhsh- 
(/. Z. i?., 15 AIL, 143I overruled. Shah Abul- 
LAis V, Ulfat Bibi. 

[XVI*-173 

Petition of Din Muhammad. 

[11-237 

( 3 ) 

(ActX of 18S2).] Held that a Muhammadan 
wife was entitled to maintenance up to the date 
of divorce, but noafter such date, not even for 
the terms of Iddat, Zebunnissa Mendu- 
Khan. 

[V -29 

(i), — Plea ofaduUery—Resftidi- 

cata—{Aci X of husband upon whom 

an order to make an allowance for the mainte- 
nance of his wife had been made under s. 536 of 
Act X of 1872, objected to the payment of the 
allowance on the ground that his wife was liv- 
ing in adultery. The Magistrate entertaining 
the objection disallowed it, on the ground that 
the charge of adultery against the wife was not 
established. The husband subsequently again 
objected to the payment of the allowance on the 
same ground. The Magistrate entertaining the 
second objection allowed it and directed the 
husband to discontinue paying the allowance. 
His order was based on proof of adultery by the 
wife before the date of the order of the former 
Magistrate. Held on the general principles of 
th^xvX^ciiresfudicata that the second Magis- 
trate was wrong in law in re-opening matter 
already adjudicated upon, and his order direct- 
ing the discontinuance of the allowance on the 
ground of facts antecedent to the former Magis- 
trate’s order must be held to be illegal. La- 
RAITI V, RaMDIAL. ^ 

[11-240 
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(5). — X 

of 1872).] A obtained under s. 536 of Act X of 
1872 an order directing her husband, to make 
her a certain monthly allowance. She subse- 
quently applied for an order awarding her certain 
arrears oi such allowance. By way of answer B 
preferred a petition in which he stated that he 
has stopped the allowance because his wife 
refused to live with him and was living in adul- 
tery. Held that th^ allegations of the husband 
must be entertained "and adjudicated upon. 
SoHNi V, Manohar. 

[11-168 

s. Public prosecutor appomted under 
5. 492 (2) Power to withdraw --{Act X of 1S82 j. ] 
Held by the Full Bench that a person appointed 
by the Magistrate of the district, under s. 492 of 
the Criminal Procedure Code, to be public pro- 
secutor for the purpose of a particular case tried 
in the Court of Session has not the power of a 
public prosecutor with regard to withdrawal 
from prosecution under s. 494. Empress 
Madho. 

[VI-94 

s. 496— 

See s. 55, No. (2). 

s. 4BB—-Nou-bailable offence-^-Power of Ses- 
sion Cotirt to admit to ball— {Act X of 
1872).] Held that a Court of Session has 
power under s. 390 (Act X of 1872) to admit a 
person committed for trial for a non-bailable 
offence to bail. Empress v, Ghulam Mohi- 

UDDIN. 

[11-234 

&, 603 - lnconveme:p‘Ce ''--Parda ladies — 
i^Act X of i 872).1 Semble that in criminal cases 
*pardah nashin women are not of right exempt- 
ed from personal attendance at Court. Also 
that the word inconvenience *’ in s. 330 of the 
Criminal Procedure Code (Act X of 1872) em- 
powers the Courts to allow examination by com- 
mission in criminal cases where a witness, ac- 
cording to the manners and customs of the 
country ought not to appear in public. The com- 
plainant in a case of defamation, alleging that 
she was a ** pardaJmashm ” applied to be exa- 
mined by commission. Held that the fact that 
she was a complainant and not merely a wit- 
ness materially altered her position as regards 
the question whether she ought not to be exempt- 
ed from personal appearance in Court, and 
that, under the circumstances, she ought not to 
be examined by commission, but ought to attend 
personally to be examined in Court. Direction 
to the Magistrate to make such arrangements 
for the Examination of the complainant in Court 
as should secure her privacy, consistent with 
the recording of her evidence, according to law, 
in the presence of the actused. Witnesses in 
criminal cases should not be examined by com- 
mission execpt ill extreme cases of delay, 
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expense, or inconvenience. In re petition op 
Faridunnissa. 

[11-184 

(2). — Officer representing /. Gov- 

ernmenf — Reside?it of Gwalior — Delegatio 7 i of 
atithority—i^Act X of 18S2).] Held that the 
resident of Gwalior was a person to whom the 
provisions of s. 503 of the Code of Criminal Pro- 
cedure applied and that if a commission was 
issued to him in accordance with law he was 
bound to execute such commission and could 
not delegate his functions as Commissioner* 
Queen Empress v, M ah pal Singh. 

[XVI-106 

(1) . s. 609 — “ A Magistrate ’’ — Magistrate 
i 7 tquiri 7 ig into the case — {Act X of 18S3).] It is 
not necessary that the evidence of a medical 
witness^'in a criminal case should be taken be- 
fore the Magistrate who is inquiring into the 
case. Queen Empress 2/, Durga, 

[xiniao 

(2) . — I ft the pres eftce of the accused '* — 

P 7 'esu 7 nptio 7 t—{ActX <?/ 1882).] In the course 
of a Sessions trial before the High Court it' ap- 
peared that the Assistant Surgeon was not 
summoned and was therefore not present for the 
purpose^of giving evidence. The public prose- 
cutor therefore tendered in evidence under s. 
509 of the Criminal Procedure Code the deposi- 
tion of the Assistant Surgeon which had been 
taken by the Magistrate which was signed by 
the Assistant Surgeon and the .-^^oramitting 
Magistrate. The record contained no statement 
to the effect that it had been taken and signed 
in the presence of the prisoners, nor was any 
evidence forthcoming to prove this. Held that 
it was inadmissible notwithstanding s. 114, 
illustration {e), of the Evidence Act. Empress 
V. Riding and others, 

[VII'228 

(3) . {Act X of 1S82).] 

Although all depositions of witnesses in crimi® 
nal cases should be taken and attested in the 
presence of the accused, and a few apt words 
should be used on the face of the deposition to 
make it apparent that this has been done, there 
is no provision of the law which makes the attes- 
tation of the deposition by the Court in the 
presence of the accused obligatory. Section 80 
of the Evidence Ac^ therefore does not warrant 
the presumption that the deposition of a 
medical witness takeS by a Committing Magis- 
trate has been taken and attested in the accused’s 
presence, so as to make such deposition ad- 
missible in the evidence at the trial before the 
Court of Session under s. 509 of the Criminal 
Procedure Code. Queeft Empress v. Rid mg 
{/. L. R.i /lll„^2o) referred to. Empress 
PoHP Singh and another. 

[VIII-11' 
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(4). Private communication •with me- 

dical witness— Legality — {^Act X of 1882).] 
In a trial for murder, in which the soundness of 
he accused’s mind was a matter in issue, the 
Sessions Jud^e, after closing the case in open 
Court and taking the opinions of the assessors, 
reserved judgment, and, being of opinion that 
no sufficient motive for the murder had been 
shown, held interviews with and received a 
letter from the Civil Surgeon as to the mental 
condition of the accused. Subsequently he 
ivrote a judgment convicting and sentencing 
the accused, but, having left the place where 
the trial had been, sent nis judgment to be deli- 
vered and sentence passed by the Magistrate of 
the district. Held that the action of the Judge 
in discussing the condition of the accused’s 
mind with the Civil Surgeon out of Court and 
after taking the opinions of the assessors, was 
illegal ; and that if he desired further informa- 
tion from the Civil Surgeon, he should have 
adjourned the case for that gentleman’s attend- 
ance and examination on oath like any other 
witness before the assessors and had his evi- 
dence duly recorded; and that such illegality had 
prejudiced the accused, who had no opportunity 
of putting questions to the Civil Surgeon. 
Qu;e:en Empress v, Jia Lal. 

[IX-181 

s. ^W—Fr&vious conviction^How froved^ 
(Act X of 1872).] Held that where an accused 
person denies the fact of previous conviction the 
certificate extract from the records of the Court 
in which he was convicted should be put in 
exidence; f«”oof should be given that he and the 
person named therein are one and the same 
and the Court should record a separate finding 
on the point. Empress Mukdar. 

[1-144 

(1). s. Record of evidence in absentee of 
acciised— Admissibility — {Act X of 1882).] S. 
512 of the Criminal Procedure must be constru- 
ed strictly, and must be interpreted as giving a 
Court jurisdiction to take depositions in the 
absence of the accused only m cases where it 
has been proved to its satisfaction (i) that 
the accused has absconded, and (ii) that there 
is no immediate prospect of arresting him. 
These facts must be proved by evidence, and 
not merely by the report of the police, unless 
that report is given in the shape of evidence 
belore the Court, Where a Magistrate, pro- 
fessing to act under s. 512, recorded a deposition 
without proof that tlie accused had absconded, 
and that there was no ijaamediate prospect of 
arresting him, held that the proceeding was 
not a judicial proceeding” as defined by s. 4 
of the Criminal Procedure Code, and that the 
witness could not be convicted under s. 193 of 
the Penal Code for giving false evidence in 
such proceeding. Queen Empress v-, Makhni. 

« [X-100 
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(2), {Act X 

of 1882).] In SS74, five out of six persons who 
were named as having committed a murder 
were arrested and after inquiry before a Magis- 
trate were tried before the Court of Session and 
convicted. At the time of the inquiry before the 
Magistrate, the sixth accused person absconded,, 
as was recorded by the Magisfrate. In their 
examination before that officer, the witnesses 
deposed to the absconder h^ing been one of 
the participators in the -crime charged against 
the prisoners then under trial. In the Sessions 
Court the Judge did not record that the sixth 
accused person had absconded, and the evidence 
was recorded against the prisoners then under 
trial only. In 1SS6 the absconder was appre- 
hended and tried before the Court of Session 
upon the charge of murder. At that time most 
of the former witnesses were dead, and the 
Sessions Judge, referring to s. 33 of the Evi- 
dence Act, admitted in evidence against the 
prisoner the depositions given in 1874 before 
both the Magistrate and the Sessions Court. 
He also admitted the deposition of a surviving 
witness which had been given in 1874 before 
the Sessions Court. This witness now also 
gave evidence against the prisoner. Held 
however, that, under the circumstances, the 
depositions given in 1874 before the Commuting 
Magistrate, though not those given in the Court 
of Session, were admissible in evidence under 
s. 512 of the Criminal Procedure Code. Per 
Straight, J., that, under the special circum- 
stances, the deposition taken in 1874 of the 
surviving witness was admissible under s. 15? 
of the Evidence Act as corroboration of her 
evidence given at the trial of the prisoner, ^ In 
cross-examination before the Court of Session, 
a witness stated that, when she was before the 
Committing Magistrate,* that officer, addressing 
her, said “ Recollect, or I will send you into 
custody.” Held if the Magistrate did so 
address the witness, he exceeded his duty. 
Empress Ishri Singh, 

[VB257 


s. BIA— Forfeiture of bond-^{AciXofi%$2)i] 
Held that where a bail bond executed by a 
surety and a bond executed by the prisoner 
himself under s. 426, Criminal Procedure Code, 
were not in the form prescribed by the High 
Court, but on the other hand were defective in 
some very material points, a forfeiture ordered 
by the Magistrate on the non-appearance of the 
prisoner was illegal and must be set aside. 
In the matter of the petition of Chattar 
Singh, 

[V -44 

( 1 )» s, BVl --Disposal of fro ferty — Restora* 
tio 7 t of stolen property (Act X of 1882).] 
One KR was convicted by a Magistrate of the 
dishonest receipt of certain stolen bangles, 
and the bangles were on the same day ordered 
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to be restored t.o the owner. On appeal KR 
was acq^’‘ttr?d, ^he Court finding that, although 
the app^i-an^ ** had clearly displayed the most 
gross want oi common caution in buying such 
articles of a comparatwe stranger,” it was not 
proved that he knew or had reason to believe, 
that the bangles were stolen. The appellant 
then applied for a restoration of the property 
to him. Held that under the circumstances 
above stated the tl^ourt was right in refusing 
the application and leaving the applicant to his 
remedy in a Civil Court. Khairati Kam v, 
Budhu. 

[XIII-61 

(2). Destniciion of obscene \ 

books— {Acl X of 1872).] At the conclusion of 
the trial of a person for the sale and distribu- 
tion oi obscene books the Court trying him 
ordered the destruction of certain copies of such 
books, voluntarily surrendered by him, under 
s. 418, Criminal Procedure Code. Held that such 
Court was not empowered by that section to 
make such an order. Empress v, Indarman. 

[1-94 

p), Restoration of stolen 

property— Appeal — Revision — [Act Xof 1S82).] 
Certain persons were convicted by a Magis- 
trate of the offence punishable under s. 411, 
Penal Code, and some property found in their 
possession was ordered to be delivered to the 
complainant. Before that order was carried 
out the convicts appealed to the Sessions Judge, 
who acquitted them and ordered the property 
in question to be restored to them. Held that 
the order of the Sessions Judge as to the 
restoration of the proj&erty was not an order 
under s. 517 of the Code of Criminal Procedure, 
but was an order under s, 520 of that Code, 
and was a correct and legal order. Held also 
that the remedy against such an order made 
by an appellate Court was by a petition for 
revision and not by way of appeal In re 
Annapurna Bai (/. Z. i?,, i Bom., 630). In 
ike matter of Basudeh Surma Gossain {/. Z. i?., 

14 CaL^i S34) ; Queen Empress v, Bachhi Lai 
{W, N,, XS96, 56); and Abadl Begam v. AH 
Husen (PF, M, 1897, p. 26) referred to. Debi 
Prasad v, Puran and others. 

[XVIII-40 

(4). of High Co7irt—{Act X 

of 1882).] Held that where a Magistrate had, 
after the acquittal of certain persons on a 
charge of theft, made an illegal order for the 
restoration of the property alleged to have been 
the subject of the theft to the complainant, 
the High Court had no power to interfere with 
the possession of such property, further than by 
quashing the Magistrate’^ order, leaving the 
parties concerned to their remedy, if any, by 
a civil suit, ht re Annapimmbai (4 Z. \ 


CBIMX2fAli PBOCEDUBE CODE. 

s. 517— (continued f 

Bom., 630) followed. Queen Empress v. 
Bachhi Lal. 

[X¥I-66 

8. 5lB.— Return of stolen p)rope}Iy to Magis- 
trate — Directions— {Act X of 1882)/] A Z charg- 
ed Zf with the theft from her of certain notes. 
A H was convicted and the Court ordered the 
notes to be made over to A B. The notes were 
made over, but before the time limited for appeal 
had expired. A H appealed, and was acquitted. 
In the course of the appeal the appellate Court 
sent for the notes and obtained possession of 
some of them through the Magistrate, to whom 
they were voluntarily handed over by A B» 
Subsequently the appellate Court returned th6 
notes to the Magistrate with instructions that 
they were to be disposed of as unclaimed pro- 
perty. Held that this latter order wa« wrong. 
The Judge should have simply returned the 
notes to the Magistrate by \vhom they might 
have been handed over to the person from whom 
he obtained them. Abadi Begam v, ali Husen. 

CX¥II»26 

s. 5lB,-^Resf oration of stolen property to 
imioce^it purchasers— ( Act X <9/1882).] A De- 
puty Magistrate convicted two persons of* dis- 
honestly receiving two bullocks and ordered the 
bullocks to be made over to one C, to whom the 
convicted persons had sold them, and in whose 
possession they had been found. Held that 
the Magistrate’s order was wrong and the 
bullocks should have been given to the original 
owner. That s. 519 of the Criminal Procedure 
Code was not applicable to the case. Petition 
OF Karim Bakhsh. 

[VI-291 

s. 520. — O?‘derfor disposal of property — 
Appeal— Revision, 

See s. 517, No. (3). 

s. 524 (2) Appeal— Procedure— (Act X of 

1872).] An appeal to the Court of Session from 
an order passed under s. 417 of Act X of 1872 
by the Magistrate of the District was treated 
as a sort of miscellaneous application and was 
summarily disposed of in favour of the appel- 
lant, the claimant to the property concerned, in 
an exparte manner by the Sessions J udge. Notice 
of the appeal was not served on the Government, 
nor was the procedure of Chapter XX of Act 
Xof 1872 followed in any respect. Held that 
the appeal allowed by f. 417 is an appeal in 
the full sense of |:hapter XX and must be 
governed by its provisions. Empress vfjogges- 
stir Mochi (Z Z. R„ 3 CaL, 379) and that the 
order of the Sessions Judge must be set aside, as 
vitiated materially by irregularities which could 
not but have affected the merits of tlie case, and 
the appeal must be re-tried accordkig to law. 
Empress v, Dindayae. 

[1-150 
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(1). 8. h%^—Tramfer-^Procee dings under 
s, iiOf Criminal Procedure €ode\,'\ 


Sees, no, No. {5). 
Sees. 117, No. (7). 

(2). •] 


See s. 193* No. (3). 


Ground for transfer^Local inspec- 

iion mid enquiry— {Acl X of 18S2).] It is not 
only not ob|ectionable, but in many cases highly 
advisable, that a Magistrate trying a Criminal 
case should himself inspect the scene of the 
occurrence in order to understand fully the bear- 
ing of the evidence given in Court. But if he 
does so he should be careful not to allow any 
one on either side to say any thing to him which 
might prejudice his mind one way or the other. 
In the matter of the petition of Lalji and 

OTHERS. 


[XVII -52 


/4 V Bias — Apprehension of unfair 

trial-- kAct X of 1882).] What the Court has 
to consider in the case of an application under 
s. 526 of the Code of Criminal Procedure is 
not merely the question whether there has been 
any real bias in the mind of the presiding Magis- 
trate against the accused, but also the further 
question whether accidence may not have hap- 
pened \vhich, though they may be susceptible 
of explanation and may have happened without 
their being any real bias in the mind of the 
Magistrate, are nevertheless such as are calcu- 
lated to create in the mind of the accused a 
reasonable apprehension that he may not have 
a fair and the impartial trial. Dupeyrao v. 
Driver (/. L, R., 23 Calc., p. 495) followed. 
FarzandAei V , Hanuman Prasad. 

CXVI-177 


(5), — -^ Summoning Magistrate as 

witness— {Aci X of 1882).] The mere fact that 
a Magistrate in whose Court a criminal case is 
pending is or may be summoned as a witness for 
the defence is not of itself a reason for the 
transfer of the case from the Court of such 
Magistrate ; but it may be a reason for such 
Magistrate committing the case to the Court 
of Session instead of, in the event of a convic- 
tion, passing sentence in it himself. In the 
MATTER OF THE PETITION OF MiRZA AbDULEAH. 

[XVII-i7 

^ — ^{Act AT^/xSSz).] 

When a transfer is asked fca on the ground that 
the applicant wants to call the Magistrate as a 
witness the application must be supported by 
an affidavit showing that the evidence required 
of the Magistrate is relevant and material. In 
THE matter of THE APPLICATION OF NiZAM 
Ahmad others. 

IVI ^257 
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(7)^ ... Sanction— (Act X of 1 882).] 

A district judge directed a prosecution to be 
instituted against the prisoners under s. 195, P. 
C. The Magistrate who investigated the matter 
committed them for trial to the same Sessions 
Judge, The prisoners applied to the High Court 
for an order of transfer to another Sessions 
Judge. Held that from the mere fact that the 
Sessions Judge had ordered the prosecution it 
can not be inferred that a faii^and impartial trial 
can not be had at his Co;^rt within the meaning 
of s. 526. {JO biter dictum Edge)— Having said this 
I must also say that if I, as a Sessions Judge, 
had directed the prosecution I would have 
much preferred not kO be the judge to try the 
cHence. Empress v. Ganga Din and others. 


1 8 ) , — A ffldavit—[Act X of 1882),] 

Every application to the High Court for the 
transfer of criminal proceedings pending in a 
Court subordinate to it must be supported by 
affidavit: the mere written statement of the 
counsel who appeared in the lower Court is 
not sufficient for the Court to act upon. Amri- 
TA Lal V. Lachman Das. 

[XI -37 


(9). Application by Sessions Judge- 

Affidavit— {Act of X of 1882).] Where a Ses- 
sions Judge wishes the High Court to transfer 
a case pending before him to some other Court, 
his proper course is to move the Court by applica- 
tion supported by affidavit in the usual form. 
Queen Empress v. Zahir-tid-din (/. L. R., i 
Calc,, 219) followed. In re The Queen Empress 
V, Ahmad Baksh, 

[XIV-154 

(1) . q.^ 2S— Applicability of s, 350 to transfer 
under section— {Act X of 1882).] Held that sec- 
tion 350 did not apply to cases transferred under 
s. 528, Criminal Procedure Code, and that the 
Court to which the case is transferred should 
commence the whole proceedings de novo. Em- 
press V. Angnu and others. 

[1X^130 

(2) . -‘Notice— Reasons— {Act X of 1872),] 

In this case after the evidence of the complain- 
ant and his witnesses had been taken down by 
the Subordinate Magistrate, the District Magis- 
trate, on the application of the accused ^vithout 
giving the complainant an opportunity of show- 
ing cause and without stating any reasons for 
his decision, summarily transferred the case to 
the Joint Magistrate, The Joint Magistrate 
dismissed the complaint. Held on an application 
to the High Court for the revision of 4,he two 
orders that the District Magistrate unwisely and 
improperly exercised the discretion given to him 
by s, 47, Criminal Procedure Code. That order 
and the subsequent order of the Joint Magistrate 
dismissing the complaint are set aside and the 
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case restored to the file of the Subordinate 
Magistrate. Empress v. Fakir Chand. 

[1-53 

s. 529 — Tender oj pardon— Magistrate com- 
petent to tender,] 

See s. 337, (Np. 2). 

S. BBh— Proceeding in wrong place. —{Act 
A'^?/i8S2).] a criminfsl appeal was presented 
to the Session Judge of the Bijnor-Budaoa 
Division at Bijnor within the said Sessions Divi- 
sion, but was heard by the said Judge at Morad- 
abad, at which place he was empowered to 
exercise civil but not criminal jurisdiction. 
Held that the trial of such appeal at Moradabad 
was an irregularity, but no failure of justice 
being shown to have been occasioned thereby, 
was covered by s. 531 of the Code of Criminal 
Procedure, and did not render the trial of the 
appeal a nullity. Queen Empress v, Fazal 
Azim. 

[XIV-195 

8. Bdll,— Irregularity,— (Act X of 1882).] At 
the trial of a party of Hindus for rioting, the 
Magistrate, instead of examining the witnesses 
for the prosecution, caused to be produced 
copies of the examination-in-chief of the same 
witnesses which had been recorded at a pre- 
vious trial of a party of Muhammadans who 
were opposed to the Hindus in the same riot. 
These copies were read out to the witnesses, 
who were then cross-examined by the prisoners, 
and no objection to this procedure was taken 
on the prisoners’ behalf. The accused were 
convicted. Held that although the procedure 
adopted by the Magistrate was irregular, the 
irregularity was cured 1^ the provisions of s. 537 
of the Criminal Procedure Code and of s. 167 
of the Evidence Act (i of 1S72) as it was not 
shown that there had been any failure of justice 
or that the accused had been substantially pre- 
judiced, and as the matters elicited in cross-exa- 
mination were sufficient to sustain the convic- 
tion. Empress v. Hand Ram and others. 

[VII-143 

S. 540 —** At any stage''— Act X of 18S2),] 
It is not intended by s. 540 of the Code of Crimi- 
nal Procedure, 18S2, that a Judge shall reverse 
the order of a Sessions trial and call the wit- 
nesses summoned for the defence before the 
case for the prosecution is closed. It is illegal 
on the part of a Court to threaten witnesses 
with the penalties of the law unless they are 
evidently giving wilfully false evidence or per- 
sisteiitiy refusing to give evidence of facts 
which must be within their knowledge. A 
sentence which has been passed or a direction 
that an accused be set at liberty which has 
been given at a Sess!ons*trial before the judg- 
ment required by s. 367 of the Code of Criminal 


PBOCEDUBE CODE, 

s. 540 — ( co 7 iti?i 7 ted J, 

Procedure, 1882, has been written, is illegal. 
Queen Empress v, Hargobind Singh and 

OTHERS. 

[XII -83 

SS. 545 &. 547 — Fine paid to complatna^it — 
Refu 7 td—{Act X of 1882).] On a sentence of 
fine being passed it was ordered, under s. 545 of 
the Code of Criminal Procedure, that a portion 
of the fine should be paid as the compensation 
to the complainant, and it was so paid. Subse- 
quently the sentence \vas set aside in revision 
by an order of the High Court which directed 
that the fines should be refunded. Held that 
the sum which had been paid to the complainant 
was recoverable under this order as part of the 
original fine, and that it was recoverable by 
process under s. 547 of the Code and not by 
suit in a Civil Court. Mutsaddx and others 
V, Mani Ram, 

[XVI -182 

s. 548 — Charge — Copy— {Act X of 18S2).] 

A charge is not an order of a Criminal Court, 
within the meaning of s. 548 of the Code of 
Criminal Procedure, 18S2, A Magistrate there- 
fore is not bound by the provisions of the above- 
mentioned section to grant to an accused person 
under trial before him copies of the depositions 
of the witnesses for the Crown where the trial 
has not reached a more advanced stage than the 
recording of the evidence for the prosecution. 
Queen Empress v, Prag Sahu and others. 

[XII -140 

s- 558 .— 

See cases under s. 4S7. 

(1) . s- BBB—htterest— Appeal— (Act X of 
1882 ). 1 The interest which might disqualify a 
Court from trying or committing for trial a case, 
having regard to s. 555 of the Code of Criminal 
Procedure would not prevent an appellate Court 
from giving the permission contemplated by 
that section. Queen Empress v, Fateh Baha- 
dur, 

[XVIII-II 

(2) . Excise officer — Offeftce under Excise 

Act — {Act X of 1882).] Held that an Excise 
officer who had himself taken proceedings against 
a person accused of an offence under the Excise 
Act was not competent to try such person in 
respect of the same matter. Queen Empress v. 
Ram Charan ani5 othei^s. 

[XVI-IOS 

( 3 ) , Jomt Magistrate— Mufiicipality— 

(Act Xof 1882).] A Joint Magistrate who had been 
verbally authorized by a Municipal Committee to 
institute prosecutions under its Bye-Laws directed 
the prosecution of a person in respect of an in- 
fringement of one of the rules of the said Bye- 
Laws and himself tried the case and convicted 
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this accused. Held that the conviction was 
illegal, the Magistrate being debarred by the 
provisions of s. 555 of the Code of Criminal 
Procedure from trying the case. Municipauty 
OF Cawnpore V, Nanhe Mal. 

[XI-81 

^ 4 )^ ^District Maglsfyafe'^Offeuce tmder 

MmiicipaUty Act -{Act X of 1882).] The 
prisoner and his coachman were convicted by 
the District Magistrate of Benares of cruelly 
ill-treating two horses, under Ch. Ill, s. ro of 
the Bye-Laws of the Municipality. Held that 
under s. 555, Criminal Procedure Code, the Ma- 
gistrate was not competent to try the case, 
MUNtCIPALITV OF BeNARES BiSHEK CHAND 
AND ANOTHER. 

^ [VI-291 

(5) '^-^Magsitrate in charge of Treasury 

— Offence under Stamp Act^XActX <^1882).] A 
was convicted by the Magistrate (who was also 
the treasury officer) under s. 69 of Act I of 1879 
(Stamp Act) and fined Rs. 28. Held on reference 
by the Sessions Judge that as the sanction of the 
Collector was not obtained and as the Deputy 
Collector was disqualified from hearing the case 
under s. 555 of the Code of Criminal Procedure, 
the conviction must be quashed and fine refund- 
ed. Empress v, Behari Lae. 

[IV-37 

{^^—^^^Maglstrate in charge of opium ad-- 
ministration— Offence tmder Stamp Act (Act X 
0/1SS2).] A Magistrate in charge of the excise and 
opium administration of a district is not “ per- 
sonally interested” in the observance of the 
provisions of Act No. i of 1878. He is therefore 
not precluded from exercising jurisdiction in 
respect of offences against the above men- 
tioned Act. In THE matter OF THE PETITION 
OF Ganeshi. 

[XIII-79 

s. 561 ^^InvesUgatlon by officer below 
Police Impector— ‘Irregularity — {Act X of 
Held that where an offence to which the pro- 
visions of s. 561 (i) of the Code of Criminal 
Procedure applied had been taken cognizance 
of by a District Magistrate, the fact that the 
investigation into the offence had been con- 
ducted by an officer below the rank of the Police 
Inspector was not a material irregularity which 
would vitiate the subsequent proceedings. 
Queen Empress v. Mehri. 

" [XV-9 

Scb. l.l.--^AdulterySesski.ons case— ‘(Act X 
fi?/i882),3 This case was referred to the High 
Court in order that a commitment made by the 
Cantonement Magistrate ofCawnpore to the Ses- 
sions Judge of two persons, one under s. 497, 
Penal Code, for adultery and the other under ss. 

may be set aside on the ground that 
those offences are not triable by a Court of Ses- 
sion. Held that though in Sch. if of Act X of 


CEIMIFAIi PBOCEDUBE CODE, 
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1882, adultery, s. 497, Penal Code, is not shown 
as triable by a Court of Session, this was an 
obvious omission and the offence is triable by 
a Court of Session, and the commitment was 
not illegal. Empress v. Mansue and an- 
other. 

[VIII-235 

HIlSrBIJ IiAJV." 

(1) . Adoption. • 

(2) Guardian 

(0) Joint family. 

(i) Sale in execution of family pro- 

perty and rights of purchase, 

(ii) Power to sell family property in 

execution. 

(iii) Alienation. 

(a) By Father. 

(b) By other members. 

(iv) Miscellaneous cases. 

(4) Maintenance. 

(5) Beversioner, 

(6) Succession. 

(7) Stridhan. 

(8) Widow. 

(9) Miscellaneous cases 

(1) Adoption. 

(1) . Only son-^-Faclum valet] Ac- 

cording to the Benares School of Hindu Law, 
the giving in adoption of an only son is sinful, 
and to that extent contrary to the Hindu Law; 
but the adoption of such a son, having taken 
place in fact, is not null and void ; and the maxim 
qt^od fieri non debet factum valet is applicable 
and should be applied to such an adoption. So 
held by the Full Bench. Hatmman Tiwari 
V, Chiral (/. Z.. i?., 2 AIL^ 164) approved and 
followed. Beni Prasad v, Hardai Bibi 
and another, 

[XII-161 

(2) . ^ Sisters son.] According to the 

Hindu Law, a Brahman cannot validly adopt his 
sisters son. H, a childless Hindu and a Brahman 
adopted X, his sister’s son, and, subsequently 
apprehending that the adoption was invalid, 
executed a will by which he left his estate to X» 
After B*s death, X obtained possession 2Pnd re- 
mained in possession of the estate till his death, 
which occurred before he had attained majority. 
After X's death P ^d St two widows of 
obtained joint jDOssession of the estate setting 
up a right of inheritance from X as being in 



C loss I 


DIGEST OF CASES. 


I 2054 } 


the position of mothers to him in consequence 
of his adoption by their deceased husband. 
They {S and F) brought a suit for partition of 
the estate. that the adoption of JC by^ 

Bt a Brahman, was invalid, and that P and .S' 
%vere not entitled to succeed him as his heirs. 
PaRBATI V . SUNDAR. 

[V-315 

( 3 ) . ^ Faciufn valet J\ Held that 

the adoption of a Hindu by his maternal grand- 
uncle, it it took full Effect and had not been 
questioned or impeached for a period of 20 
years, must be held valid on the principle of 
factmn valet so as to disentitle the person adopt- 
ed from inheriting from his natural ancestors. 
Matadin and others V , Ghansham Singh 

AND OTHERS. 

[1-125 

( 4 ) . Sisiefs daughter or 

mothers sisiefs son — P'aciM7?i valet, \ Heldh'^ 
the Full Bench (Banerji and Aikman, J J., dis- 
senting) that the Hindu Law of the School of 
Benares does not prohibit an adojjtion amongst 
the three regenerate classes, of a sister’s son, of 
a daughter’s sou, or of a son of the sister of 
the mother of the adopter, and consequently the 
oftus of proving that such an adoption is prohi- 
bited by usage is upon him who alleges that it is 
illegal. The authority in the School of Benares, 
of the Dattaka Mimansa of Nanda Fandita 
considered. That Mimansa is not on ques- 
tions of adoption an “infallible guide” in the 
School of Benares, and is not followed when it 
imposes on the right of adoption restrictions not 
to be found in the recognized authorities of the 
School of Benares, 

Per Banerji, J., (Aikman, J., concurring).-— 
The adoption by a Hindu belonging to one 
of the three regenerate classes of his mother’s 
sister’s son is prohibited according to the Hindu 
Law of the Benares School. Such prohibi- 
tion is not merely directory, but the adoption 
is absolutely interdicted and void, and can 
not be validated by the rule of factum valet, 
Heidi also by Banerji, J., that the Dattaka 
Chandrika and the Dattaka Mimansa are works 
of paramount authority on questions relating 
to adoption as well in those parts of India 
which are governed by the law of the Benares 
School as elsewhere. Bhagwan Singh v, Bhag- 
WAN Singh. 

[XV-167 

^ 55 , Sister's son — Bohra Brah- 

man.l Amongst the Bohra Brahmans of the 
northeyi districts of the North-Western Provinces 
there exists a valid and a legal custom in virtue 
of which a person of that caste can adopt his 
sister’s son. Mansa Ram and another v. Sun- 
dak AND OTHERS. ^ 

[XI-222 


HI Is AW “• Adoption.— 

( 5 ) — Daughters son^Kirar 

Thakurs,’} The plaintiff brought a suit on mort- 
gage bonds executed by one 6 r, the alleged 
adopted son of OHeiT^, in which /, the daughter of 
KSt andA/'i?, a person claiming through her, were 
also impleaded as defendants. / contended that 
G being the daughter’s son of KSi his adoption 
among the Kirar Thakurs was invalid and 
consequently the property was not liable. The 
first court held the adoption invalid and gave a 
decree personally only against G* The lower ap- 
pellate Court decreed the claim. Held that an 
entry in the wajib-uBarZi though evidence, \vas 
not conclusive, and such a custom overriding the 
law, as that alleged by the plaintifi-respond- 
ent must be established by strong evidence, such 
for instance, as instances of such adoptions, and 
it might be ascertained under what circum- 
stances the entry in the wahb^ul-'arz came to 
be made, and an enquiry should be made as 
to the antiquity of the alleged customs and 
the class to which the parties belong, and 
whether the appellant J is estopped from 
disputing the adoption by her conduct at the 
time mutation of names in Gs favor took place 
and whether she was a party to those proceed- 
ings. The case must go back for determina- 
tion of the following issues:— (/) Is there any 
such custom established ? {it) Is G estopped 
from disputing the adoption by her conduct 
at the time mutation oi names in Gs favor 
took place ? Jamna and another v, Karam 
Chand. 

[VlI-29 

( 7 ), Power of widow to adopt i] 

The widow of a separated Hindu made an 
adoption to her deceased husband under a power 
to adopt conferred upon her by her husband’s will. 
The deed by which the adoption, the validity of 
which was not disputed was evidenced, con- 
tained, amongst others, the following conditions: 
— ‘‘That during my e.t the adoptive mother’s) 
life-time 1 shall be the owner and manager 
of the estate and that after my death the 
adopted son should have the same rights and 
privileges as would have been enjoyed by 
the natural son of Ishan Chandar Mukerjee 
born of me. ” Held that these words conferred 
upon the widow an interest and an authority 
not less than she would have had as the widow 
of a separated sonless Hindu to whom no 
adoption had been made, so far as her position 
as manager was concerned Kali Das v, Jani 
Bijai Shankar and another. 

^ r 

[XI-144 

(S),- — ^ — Jains-^Right of 

adopted soni] In a suit to which the parties were 
Jains, and in which the plaintiff claimed a decla- 
ration that he was adopted by the defendant to 
her deceased husband, and that as such adopted 
son he was entitled to all the property l&ft by her 
deceased husband, it was found that subsequent 
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to tlie husband’s death, the defendant had adopt- 
ed another person, who had died prior to the 
adoption of the plaintiff, and witnout leaving 
widow or child. Held that the powers of a Jain 
widow, except that she can make an adoption 
without the permission of her husband or the 
consent of his heirs, and may adopt a daughter’s 
son, and that no ceremonies are necessary, are 
controlled by the Hindu Law of adoption, and 
the Kritima form of adoption, and not being 
recognised fay the Jain community, or among the 
Hindus of the North-Western Provinces, it must 
be assumed that the widow had power to make 
a second adoption, and that such adoption was 
to her husband. Held therefore that the adop- 
tion of the plaintiff was vaild and effective. Held 
that the effect of the second adoption being to 
make the second adopted son the son of the 
deceased-^husbaiid, he must be treated as if he 
had been born, or at all events conceived, in the 
husband’s life-time, and his title related back to 
the death of the elder brother, the first adopted 
son, so that if the elder brother left no widow or 
child who would succeed him to the exclusion of 
his younger brother, the second adopted son 
would succeed as heir to the father. Sheo 
Singh Ral v. Dcekho {L L. R., i AIL^ 688) 
referred to. Lakhui Chano v. Gatto 
Bai 

[VI-118 

( 9 ) , ’ — ^—•Religious ceremony^ Ddkhani 

Brahmans In the case of Dakhani Brahmans 
the ** datta homad' or any other religious cere- 
mony is not required to give validity to the 
adoption of-^a brother’s son ; the giving and 
taking of the child is sufficient for that purpose. 
Atma Ram v* Madho Rao. 

[IV-82 

(10) . ^Af testation of deed— Estoppel ;\ 

One B M executed a bond in favor of B D 
mortgaging the property in dispute. B D put the 
bond in suit, obtained a decree, but was success- 
fully resisted by one P in executing the decree ; 
hence this suit to have it declared that the pro- 
perty belongs to B M and is liable to be sold 
in execution of the plaintiS’s decree. It appears 
that B M and one D D, the husband of P, were 
half brothers. The plaintiff based his claim on 
three grounds (i) That B M was adopted by 
DD to whom the property admittedly belonged, 
(ii) That B M had obtained a good title to the 
property by adverse possession, (iii) That P 
%vas estopped by her acts from denying B Ms title 
to the property. Ail theseTacts were traversed 
by P, defendant. Held that there was no suffi- 
cient evidence to prove that the adoption took 
place. That the plea of adverse possession was 
xveaker still. It could not be made good by a 
few facts of asserted proprietorship and in the 
face of the fact that B M permitted P <:o appear 
in the kh:ewai as proprietor. Held further^ on 
the plea of estoppel, that as it was not proved 
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that P joined with B M in executing the mort- 
gage-deed in which B Mis described as the son 
of D Z>, and other similar documents or that she 
knew their contents, or that the character of the 
deeds was explained to her she as ^pardah lady 
could not be bound by them. Phundo v. Bish- 
WA Das. 

[III-246 

(2). Guardian. 

(liy Mother— ^ower of alienation,] 

Where a guardian conveyed the property of her 
minor son by a deed of sale in which she did 
not in terms describe herself as his guardian,-— 
held that the omission was immaterial, since 
it clearly appeared from the deed that it was 
the minor’s property which formed the subject 
of sale. Hanuman Prasad v. Musammat Ea- 
booee Manraj Koonweree (6 Moo,^ I.A,, 393) and 
Jadoonatk Chuckerbutty v. fames Tweedie* 
(If, W, R.i 20) followed. A widow, guardian of 
her minor son, being left after her husband’s 
death in a state of extreme poverty, sold the en- 
tire property of the minor for less than one- 
fourth of its real market value by a sale-deed re- 
citing that the object of the sale was the minor’s 
maintenance and marriage. It was found that the 
sale was obtained by the vendee by taking ad- 
vantage of the guardian’s poverty and that there 
was nothing to show that, in purchasing the 
property, he had satisfied himself of the actual 
existence of the necessities for which the sale 
purported to be made. Held that the recital in 
the deed of the objects of sale was in itself 
no evidence of the necessity of the alienation. 
Rajlakhi Debia v. Gokul Chandra Chowdhry 
(3 P. P. P , P. 6’., 57) followed. Held also, 
that the needy circumstances of the minor 
did not, by themselves, constitute a suffi- 
cient legal necessity for Duch an alienation. Un- 
der the Hindu Law, the maintenance or marriage 
of a minor may be a legitimate cause for the 
alienation of his property by the guardian, but 
cannot justify a Court of Equity in uphold- 
ing a bargain obviously imprudent and reckless. 
The best test is whether the alienation would 
have been reasonably and prudently made by 
the minor himself had he been of full age. Held 
further, that upon such an alienation being set 
aside in consequence of a suit brought by the 
minor, the vendee was entitled to be recouped 
by the plaintiff to the extent of any portion of 
the purchase money which had been appropriat- 
ed to the latter’s benefit, Paran Chandra Pal 
V, Karunamayi Dasi (7 P, L, P., 90); Mai 
Keser v. Bai Ganga (8 P<?«, H, C. Rep,,, A, 
/•» 3O; Ktevarji v. Moti Haridas (/. P. 
P., 3 Bom., 237) and Gadgeppa Desai v. Apagi 
Jivanrao (/. £, P., 3 Bom,, 237) referred to. 
Makundi Sarabsukh. ^ 

[IV-144 

(12) ^ n — — .] Held 

that the mother and guardian of a Hindu minor, 
although she is not a guardian appointed under 
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Act XL of 1S58, may when acting bona* fide and 
under the pressure of necessity, sell the minor’s 
rea! estate to pay ancestral debts or to provide 
for his maintenance. S, 2 of Act XL of 1858 does 
not preclude the natural and legal guardian of a 
Hindu minor from dealing with the minor’s 
property within the limits allowed by the 
Hindu Law, unless he has obtained a certificate 
of administration from the Civil ^Court. Heit 
Singh V. Thakom Singh (AIL C, Rep.^ 1872 
p, 57) followed. Nastdan Singh and others 
V, Harkishen Singh, 

[ 1-21 

Bhim Singh ?/, Luchho and others. 

[11-70 

( 13 ) . .] A 

Hindu mother, in order to raise her son’s quota 
of certain mortgage-debt, acting as his guardian 
under Hindu Law, but without obtaining a cer- 
tificate under Act XL of 1858, sold a portion of 
his share. The son, on attaining his age of 
majority, sued to set aside the sale. Held that 
the sale made by her was not invalid inas- 
much as it was made for the son’s benefit. 
Bhim Singh v* Luchho and..others. 

[11-70 

Nandan Singh and others v. Harkishen 
Singh, 

[1-21 

(14) . Power to represent.'] 

Held that a bona-fide auction sale held in 
execution of a decree (not open to any objec- 
tions on the face of it) passed against a Hindu 
daughter, at that time in possession by inheri 
tance, and against her minor sons, who were 
represented by her and* which decree charged 
the property, cannot be assailed at the instance 
of the sons when they came of age, whether or 
not it be that their mother exceeded her power 
tvhen she hypothecated the property. Lakhmi 
Chand and others V, Bhopal and another, 

[III -78 

(3) Joint family. 

(i) Sale in execution of family pro- 
perty and rights of purchaser, 

(ii) Power to sell family property in 
execution, 

(iii) Alienation. 

(a) By father. 

Cb) By other members. 

(iv) ^TMiscellaneous case. 

(i) Sale in execution of family property 
and rights of purchaser, 

( 1 5 ) .—Decree against fatherSoni s mt crest . ] 


HIHDfJ IiAW-Joint mmily.-^iconti- 

nued.) 

A certain house was put up for sale in the 
execution of a decree for money against one 
HL and was purchased by the appellant. The 
respondent, the son of ICL, sued the appellant 
for a moiety of the house, alleging that it was 
ancestral property, that according to the 
Mitakshara law he was entitled to a moiety of 
it, and that the appellant had purchased only 
the rights and interests of his father, and not 
the rights and interests of the respondent. The 
appellant set up as a defence to the suit that 
the house had been put up for sale in satis- 
faction of a debt which the respondent’s father 
had contracted on behalf of his family for 
necessary purposes, with his son’s knowledge 
and the respondent was himself liable for the 
debt, and consequently his rights and interests 
had passed under the sale to the ^pellants. 
The lower Courts, having regard to DeendyaL 
Lai V. Jugdeep Narain Singh (/.A. R.^ i Calc.t 
198) decided the case in tavor of the respon- 
dent, on the ground that the respondent's father 
was not a party to the suit, in which the decree 
against his father had been made, and the 
appellant, as an auction purchaser, .at the sale 
in the execution of that decree, could not 
acquire more than the respondent’s fatiier’s 
right, title, and interest, whatever might have 
been the nature of the debt for which the 
decree was made. The appellant appealed to 
the High Court. The High Court remanded 
the case for the trial of the issue, — whether 
H L was acting on behalf of the family when he 
contracted the debt”? Ganeshi Lal v. Gokul 
Chand. 

[I-B 

— * — ] When 

a member of a joint Hindu family is sued for 
a family debt it may be assumed that he is 
sued for the same as the representative of the 
family ; and when the decree in such a suit is 
substantially one in respect of the family debt 
and against the representatives of the family, 
such decree may properly be executed against 
the family property. Held therefore ^Straight, 
J., dissenting) where the father of a joint Hindu 
family, as the representative of the family, 
borrowed money for family purposes, hypoth^ 
eating family property for the repayment of such 
money, and in a suit to recover such money 
by the sale of such property and other family 
property, a decree was made against him 
directing the sale »f the l%ypothecated property 
and such other property, and such properties 
were sold in execution of such decree, that, 
having regard to these facts, it was reasonable 
to hold that the father was sued as the repre- 
sentative of the family, and such decree was 
made against him in that capacity and was so 
executed against him, and consequently his sons 
were not dlititled to recover their shares 

of such properties from the auction-purchaser. 

Bissessttr Lal Sahoo v. Luc/messur Smgh 
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(5 Calc., Z. i?., 477 ; Z. i?. 6 Ind, AM. 233) fol- 
lowed. DeendyalLalv. Jugdeep harain Smgk 
(4 Z. i?., 3 Cak., 198) distinguished. 

Per Straight, J.— That, the father alone 
having been a party to such suit and the sons 
not havingbeen parties thereto either personally 
or by a formally constituted representative and 
such decree being against the father alone, the 
rights and interest of the sons in the family 
properties were not affected by the sale of such 
properties in execution of such decree, and the 
sons were entitled to recover their legal shares 
of such properties from the auction purchaser. 
Deetidyal Lai v. Jugdeep Narain Singh (/. 
Z. i?., 3 Calc., 198) followed. Ram Narain 
Lal and others V. Bhawani Prasad. 

[I-il 

c 

^17^. .] Certain 

ancestral property tvas sold in execution of a 
decree for arrears of rent, passed against the 
father of the plaintiff, a Hindu. This suit was 
brought by the plaintiff against the auction pur- 
chaser to recover his share in the property sold. 
It appeared that what had been sold was the 
rights and interests of the father and that the 
son fiad not been a partner with the father or 
interested in the lease the arrears of rent were 
due under. Held tli&t under the circumstances 
there were no grounds for concluding that the 
son*s rights and interests were sold. Shadi 
hAt V. Gopi Nath. 

[1-39 

(IS) ^ .] N, 

a member of a joint Hindu family, consisting ot 
himself, his wife and his minor son, Z, managed 
the joint family business, which was carried on 
under the style of *' Atma Ram Anokhe Lai, 
As manager of such business he contracted cer- 
tain debts for which he was sued as the “ pro- 
prietor" and of the firm of “ Atma Ram Anokhe 
Lai" and for which decrees were passed against 
him, in execution of which ancestral property of 
the family was sold. Z, his minor son, sued to 
have such sale set aside, and to recover his share 
of such property, on. the ground that such dec- 
rees had been passed against his father perso- 
nally, and only his interest in such property 
passed by such sale. Held that, looking at the 
capacity in which N was sued, and the nature 
of the debts for which such decrees were given 
such decrees must be taken to have been passed 
against N, as the magaging head of the family, 
and Z was therefore not entitled to recover his 
share of such property. Phulchakd v. 
Lachbiin Chand. 

[11-123 

(10). One 

K, the father of a joint undivided Hindu family, 
purchased on behalf of the family j^out of family 
iunds, the equity oi redemption of certain proper- 
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ty. The mortgagee thereof brought a suit against 
K, for the sale of the property. K. defended the 
suit, and a decree was given against him^ with 
costs. On A's failure to pay these costs certain an- 
cestral property belonging to the family was at- 
tached and sold. The sons of AT then brought this 
suit against K and the purchaser of the property, 
alleging that they were not bound by their 
father’s act. Held that as the cosfs were incur- 
red for family purposes they were bound and the 
suit must be dismissed. Lala Ram v. Narain 
Singh and another. 

[111-201 

(20) , .] The 

plaintiff purchased certain house at an auction- 
sale held ill execution of a decree against the fa- 
ther of a joint Hindu family, and has brought the 
suit against the sons for the establishment of his 
right to and possession of the whole house pur- 
chased by him. The sons were not parties to the 
former suit and it appeared from the proceed- 
ing in execution of the decree that the rights 
and interests of the father alone were put up 
for sale. Held that it lay on the plaintifi to 
show that the interests of the family passed under 
the sale, and that in this case the execution 
proceedings appeared to be distinct on the 
point and the Court was not called upon to go 
behind them. Nilambar Sahai and others 
V, Jugal Kishore. 

[1-170 

(21) . ^ .] The 

question in this suit was as to the extent of the 
property purchased by the plaintiff. The 
plaintifi* had purchased at auction the rights 
and interests of B and C in execution of a 
decree to which the sons., oi B and C w’ere not 
parties ; they were not made defendants even 
in the present suit. The plaintiff did not con- 
tend in his plaint that the debt was a Joint 
family debt. Held that under the circumstances 
the Court could not in second appeal interfere 
in the matters on the ground that the debt was 
a joint family debt for which the family property 
was liable. Mir Khan v. Gulab and 
others. 

[L30 

(22) . .] This 

was a suit by a Hindu son to set aside the sale 
of certain ancestral immoveable property, sold 
in execution of a personal simple money decree, 
against the father, on the allegation that the 
property rvas his half share of the ancestral pro- 
perty. The father had stood security for the 
payment of certain money borrowed by one 
PK from CR. CR sued the father for the -money 
and obtained the decree in execution of which 
the property in dispute was sold. Held that 
what was sold was the rights and interests of the 
father. The plaintift’sVights and interests were 
not and could not be sold. The suit must 
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therefore be decreed. Bissessur Lall Sahoo v. 
Maharaja Luchmessur Singh {L, A. , 233) 

followed. Chait Ram and another v, Durjan 
Singh. 

[XV-14 

(23) . ] The 

defendant in this suit furnished security (to 
keep the peac«) for the plaintiff’s father. The 
security was forfeited and the defendant had 
to pay it. The defen(|ant then brought a suit 
against the plaintiff’s lather and obtained a dec- 
ree in execution of ivhich the ancestral proper- 
ty of both the father and son was sold and pur- 
chased by the defendant. This is a suit by the 
son to recover the property thus sold. Held that 
the case was governed by the ruling of their 
Lordships of the Privy Council in Suatj Ba?isi 
Hoerv, Shea Persad Singh (/ Z. i?., 5 Caic.^ 148) 
and that the debt was contracted for immoral pur- 
poses. Duleep Singh v. S^eeKiskoon Patiday 
il\,-‘W.P»I/. C. Rep., 1872,^, 83); Girdharee Lall 
V. Kantoo Lall (14 B. L. R., 187; £. i?., i Ind. 
App.t 321), Bissessur Lall Sahoo v, Luchmessur 
Singh (5 Calc.L, R. 477; L. i?., 6 Ind, App., 233) 
and Ram Narain Lai v. Bhawanl Prasad (A 
L.R.^^ AIL, 443), referred to. 

(24) , ] One 

H P., deceased, was indebted to the appellants 
in a certain sum of money, secured by the hypo- 
thecation of his interests in a certain ancestral 
immoveable property. The appellants sued his 
{HP's) sons (the respondent and yP), as his 
legal representatives and being in possession 
of his assets, to recover such debt, 
and obtained a decree. In execution of this 
decree they brought to sale and purchased the 
interest of HP in the property. The respond- 
ent subsequently brought the present suit 
against the appellants t5> establish his right to 
one-third of the property, on the ground of its 
being ancestral. Held that he was not estopped 
by the previous litigation from instituting the 
suit, Makund Ram and others v, Ajudhia 
Prasad. 

[11-51 

(25) .- Where 

the sons of a joint Hindu family are suing to set 
aside an auction-sale held in execution of a dec- 
ree against the father so far as it might affect 
their interests in the family property sold, the 
sale certificate is good evidence of what actually 
passed by the sale. Pem Singh v. Parlab 
Singh (Supra p* 49) referred to. Raghubar 
Singh and another v, Lachmi Narain. 

[XII-67 

(26) , ] The 

plaintiff'was the purchaser at an auction-sale, 
held in execution of a decree against the father 
of a joint Hindu family. The sale certificate 
conveyed the rights and interests of the father. 
The plaintiff (auction-purchaser) sought to bind 
the rights and interests of the son also. Held 
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that the title deed of the plaintiff, viz. the sale 
certificate conveyed to him nothing more than 
the rights and interests of the father. Raghh- 
BAR SXNGH AND ANOTHER V. LaCHMI NaRAIN, 

[VII-29I 

(27) .-- 3 Oni 

A S, the ancestor of the plaintiff, borrowed a 
sum of Rs. 99 from the defendants and as a 
security for that ioan hypothecated a four anna 
share in Bhojpore which did not really belong 
to him ; consequently the defendants brought 
a suit against A S for the money, obtained a 
simple money decree, put the right, title 
and interests of A S in certain ?nauzas to 
sale and bought it themselves. This suit has 
been brought by the sons and grandsons 
of AS to have it declared that 4he pro- 
perty sold was the joint property of the plaintiffs 
and AS, and the auction-sale passed only the 
right, title and interest of A S and that their 
own interest was safe. The defendants con- 
tended that siS A S was the father of the plain- 
tiffs it must be assumed that the decree was 
made against him in his capacity of harla and 
therefore the plaintiffs are also bound by that 
decree. Held that as the decree was a peegon- 
al one against the father alone, for a liability 
ivliich must be regarded under ike Hindu Lazo 
as immoral and as the sale certificate professed 
to convey nothing beyond the right and interest 
of the father, the decree does not touch the 
rights and interests of the sons and grandsons 
and they are entitled to get their claim decreed. 
Ram Sahai and another Kewal Singh 

AND OTHERS. * 

[VII-221 

(28) . .] y 

purchased a 10 biswas share in a village and 
V purchased a village, both of which properties 
were, at the time they were respectively pur- 
chased, mortgaged to secure one debt, y died, 
leaving four sons. After death Y, whose village 
had been sold in execution of a decree for the sale 
of the mortgaged property, _ sued R, eldest son 
of y, for rateable contribution, in respect of the 
debt secured by the mortgage, and he obtained 
a decree for Rs. 210 and costs and directing 
the 10 biswas share to be sold in satisfaction of 
the decretal amount. Upon attachment of the 
share in execution of the decree, the three 
younger sons ofy, claimed 7| biszoas as belong- 
ing to them, and prayed that "the same might be 
released from attacfemeiit. l^his objection was dis- 
allowed as made too late, and the sale in execu- 
tion of the decree toot place. The sale certifi- 
cate shoived that the property sold was ' the 
rights and interests of R in the 10 biswasl The 
three younger sons of y subsequently brought a 
suit to establish their right to 7§ biszms out of 
the 10, aiid^to set aside the sale to that etxtent, 
Held thatlhe shares of the plaintiffs were un- 
affected by the sale and all that passed Ihere^ 

I under to the purchaser was the 2% biswas share 
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of the judgment-debtor. The plaintiffs were 
not bound by the decree in a suit to which they 
were not parties and by a sale to which they 
objected and in the teeth of the terms of the 
sale certificate put forward to defeat them. 
SUNDAR LaL and ANOTHER V, YAKUB AlI 
AND OTHERS. 

tIV-117 

( 29 ) . .] With 

reference to the question whether the whole 
joint family property or only a share or shares 
thereof is liable under a decree obtained against 
the father of a joint Hindu family, there is no 
distinction between a decree on a mortgage and 
a simple money decree. Where there is nothing 
to show any limitation of liability the whole 
joint famij-y property will be liable. Where in 
execution of a simple money decree against the 
head (grand-father) of a joint Hindu family it 
appeared that the debt in respect of which the 
decree was passed was a debt incurred by the 
grand-father in connection with certain stran- 
gers and not for family purposes, and it was 
not shown whether in the application for attach- 
ment and sale any specification of the exact in- 
terests which it was sought to attach was or 
was not given in accordance with the provisions 
ofs, 2i3of ActVIil of 1859 that there 
Avas evidence to support the finding of the lower 
Court tiiat the sale did not embrace the whole 
of the joint family property, and that therefore 
the sale held under that decree did not operate 
to pass a title to the share of an undivided 
grand-sqn born prior to the passing of the decree 
in question, snd that, this being so, such finding 
could not be disturbed in second appeal. Pem 
Singh V. Partab Singh (Supra p, 49) referred 
to. Muhammad Husain v* Dip Chand and 

OTHERS. 

[XII-53 

( 30 ) . J When 

a decree has been made against the father and 
manager of a joint Hindu family in reference 
to a transaction by^ which he has professed to 
charge or sell the joint ancestral property, and 
a sale has taken place in execution of such 
decree of the joint ancestral property without 
any limitation as to the rights and interests sold, 
the rights and interests of ail the co-parceners 
are to be assumed to have passed to the pur- 
chaser, and they are bound by the sale, unless 
and until they establish that the debt incurred 
by the father, and in respect of which the decree 
was obtained against^ him, WAs a debt incurred 
for immoral purposes of the kind mentioned by 
Ymnavalkm, Chapter II? s. 48, and Manu, 
Chapter Viii, Sloka 159, and one which it 
would not be their pious duty as sons to dis- 
charge. If, however, the decree, from the form 
of the suit, the character of the debt recovered 
by 2t, and ^its terms, is to be interpi;eted as a 
decree Against the father alone and personal 
to himseitj and all that is put up and sold there - 
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under in execution is his right and interest in the 
joint ancestral estate, then the auction purchaser 
acquires no more than that right and interest, 
i, <?., the right to demand partition to the extent 
of the father’s share. In this last mentioned 
case, tlie co-parceners can successfully resist any 
attempt on the part of the auction purchaser to 
obtain possession of the whole of the joint an- 
cestral estate, or, if he obtains possession, may 
maintain a suit for ejectment ^to the extent of 
their shares upon the basis of the terms of the 
decree obtained against the father, and the limit- 
ed nature of the rights passed by the sale there- 
under. Gh'dharee Lallv,Ka7ttoo Lall (14 
i?., 187); Deeudyal Lall v.Jugdeep Narain Singh 
(/. £. 7 ?., 3 Calc.^ 19S); Sury Bunsi Koerv, Sheo 
Prasad Singh (/. L, P., 5 Calc., 148); Bissessur 
Lall Sahoo v. Maharajah Luchmessur Singh (5 
Calc,, L. R,, 477) ; Mutt ay an Chetii v. Sangili 
vira Pandia Chinnattambiar, (I, L. R., 6 Mad,, 
i ) ; Hurdey Narain Sahu v. Rooder Perkash 
Misser (LL, R., 10 Calc., 626;; Nanomi Babuasin 
V. Modun Mohtm, decided by the Privy Council 
on the i%th December, 1885 ; Ram Narain Lai v. 
Bhawani Prasad (/. L. R., 3 All., 443) ; Gaura 
V. Nanak Chand (PY, N„ 1883, j^.194 and IV, N, 
1884, 23) ; Appovlr v. Rama Subba Aiyan 

(ii Mad,, L A„ 75); P/ml Chand v. Man Sing/i 
(/, L, R,, 4 : All,, 309); Chamaili Kztar v. Ram 
Prasad (/. L, R., 2 AIL, 26^) diXid Rama Nand 
Singh V. Gobind Sin^h (/. L, R,, 5 AIL, 348) 
referred to. Basa Mul and another v* Koer 
Maharaj Singh. 

CVI*58 

(31), Decree against one member-- 

Interest of others— Sale certificate,'] NK and 
K L in execution of a money decree which they 
held against 6^ Z and ZZ Z, members of a joint 
Hindu family, caused a house, belonging to 
the family, to be sold in execution of that decree 
and purchased it themselves. K L subsequent- 
ly assigned his interests to KR, The present 
suit was brought by and KR against all 
the members of the joint family for possession 
of the house on the ground that the defendants 
had dispossessed them. It was contended on 
behalf of the members of the joint family other 
than G L and M D that their rights and interests 
were not sold to the plaintiffs. Held that as 
the decree which was obtained was one which 
affected the rights and interests ol G L and 
M D only, and as the sale-certificate, (plaintiffs’ 
title-deed) showed that wliat was sold were those 
interests and nothing else, the plaintiffs could 
not obtain a decree for more than the rights 
and interests of Z and M D in the house, 
no matter whether the debt was a family debt 
or not. Pettachi C/ietUar v. SangilH Veera 
Pandia Chinnathambiar (Z. Z?., 14. Ind„ App, 
88) followed. Girdhari and another v, Nand 
Kishore and another. 
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execution. ^ -t' j 

-Death of Jndgment-debior---Sur- 

'£aC/l??teHf. I In nf ?a 


lliGEST OF CASES. 


.( 32 ).- 


ivorship-AttacJment.] In execution of a money 
decree an order was issued under s. 274 of the 
Cml Procedure Code, for the attachment 
ot property which was the joint ancestral 

A ^roni ‘’‘® father. 

H,» ^ this writer ivas not fixed up in 

wlf:,- ' 1°^ .1^^® CoJIector of the district in 

whicn tlm land was situate, as required bv 
s. 274. The sale was ordered and a day fixe^ 

madlf It^'the" ““Sequence of postponements 
made at the judgment-debtor’s request no 
sale took place. In the meantime the judgment- 
debtor died and the decree-holder aiplfeTfor 
S repreiintative 

vLe^dto had sur- 

a to him. Held that the decree-hoMer had 

dfe execution during 

the son s life-time, obtained rights over his in- 
terest which could not be defeated by his death 

£^tngn{j^ Ind, App, loS) followed Held 
fl f thedefe^ in thi manner in ^hich 
the attachment was made might render the at- 
tachment meffectual for thepufpose of avoiding 
alienations made, the attachment was eifectu;^ 
against tjie judgment-debtor and the defect did 
not afford a ground for declaring the execution 

bIlkishen TrIi 

OITA KaM and another. 

[V-210 


( 33 ).- 


-.3 A 


fbSl h/th'S of^h^e&K, VnS 

Kat" decree 1St"tute^\fter“ th2 dea?h‘ of th ^ 

execution not being barred by^ the law of 
limitation and the sou not being precluded hi 
any estoppel from proving that the ° 

sa. jf a.2r“' « -ta «™ TSi 

property and inf hands ancestr^ 

at tfe tlLe of hts fmh«^ Sfef “®t 
. of his father. But a suth a cLe f ff h®f 
desires to obtain a reS aSliit thi® 
property, or any parf ff frfirihl^hindf f/fhe 
son, he must seek that remedy in Tsuit against 
the son, m answer to which sSt whfi 
brough^the son will be entitled to prove that 


SCaJc., 148) ■, Mussumat Nanomi Bobuasin v, 
Modun Mohufi { L. Ji. 13 / A i • S C 

Ar' 327); CkowdAry 

t^ahid Ah v. Musa^nmat Fumaee (\i B L. 

D'S^- fT- ‘®3): 

(/. d.. B., 12. Ah., 73): 
^‘^<^P(^ndia Chinnathantbiarl 
(/. L. 7?.,3 Mad. 42); kZ'- 
^takaHatminantha v. Anduhuri Hanumayya 
</ ^r'i 232); Miithia V. Vnamrnal 

Mevef P^''^^°Mad. 283); Ariabudra v. 

Dorasamt (/. L. R., u Mad., 413), Vel. 

V. Aptd/iia Prasad (/. L. R . 

Ri, 'J'^Sanna.thPrasadv.Sitafam{,l. L. 

kZI Tr’Y°% Berskad v. Parbati 

fz lis 

L^S'others!'' 2'.’Chote 

[xiv-ies 

[XIV-203 


(34.)- 


™J"and^ J Hindu lamily. ij do 
A r ^<^^^'owed money upon a 
simple bond, and, after his death, the oblip-p#- 

bfni '’‘ihTf ° d dnughter-in.lAw upon fhe 

Dond, obtained a decree afrainQt i ■ 

execution thereof, brought to salf “i 

suedtl?’^°*^'^’^*?‘ ■^’ grandson of R, thereupon 
sued the purchaser to recover the nf ,i 

ground that it was the jotnf mopertv of f aid 

sur4oiSi-?rdta?ifA 
^pj'^hmgilld tieif Se f 

the J|nt°proSy "aftirthf diatlHf 

him. Sum, Bnmi Boer V. Skeo Reread Sinfl 

RahtkZz%£f. 

to. B4LBH4D4R\h-pWHW^st'BlP4HlR?‘* 

[VI-164 

(35.)- 


S^whfhtf Hindu family brought slltl 
iLr/hnwi®^ respectively prayed for“ decrees 

against their father, might be exempted S 
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such sale. One oi these decrees was for en- 
forcement of a hypothecation by the plaintiffs’ 
lather ot the property in suit. It was admitted 
on Dehalf of the plamtilfs, in connection with this 
decree, that, although the jndgment-debtor was 
a person of immoral character, the creditor 
naa no means of knowing that the monies ad- 
vanced by him were likely to be applied to 
any other purpose than that for which they 
tvere professedly borrowed, vh,, for the 
purpose of an indigo factory in which the 
family had an interest. /Md that the plain, 
tins were not entitled to any declaration in 
respect of die execution proceedings under 
me decree for enforcement of hypothecation, 
i he second of the decrees above referred to was 
a simple money decree for the principal and 
interest due upon a Hundi executed by the 
father m favor of the decree-holder. The suit 
terni^inating m that decree was brought against 
the father alone, and the debt was treated as 
his separate debt Ile/d that the creditor’s re- 
niedy was to have brought his suit, if he de- 
sired to obtain a decree which he could execute 
against the^ family property and not against 
the fathers interest only, and if he could raain- 
taui such suit, either against those members of 
the-' family against whom he desired to exe- 
cute his decree, or against the father as head 
• ^^P^essly or impliedly suing him 

m that capacity ; but that, not having taken this 
course, his decree was not enforceable against 
nghts and interests in the at- 
tached propet^ Muitayan Chettiarv. San^ili 
^jrapa?tdia Chmnatambiar (£. R., 9 fnd. 

^ Mad., I) distinguished. 
ISano^m Babuasm v. Modzm Mohun (/. Z. . | 
13 Uc., 21) and Rasa Mai v. Maharaj Slngk 
U. Z. R,, 8 AIL, 205) referred to. BalbIr 
Singh v. Ajudhia Prasad and others. Tog- 
RAj Singh Ajudhia Prasad and others. 

[yi-323 

^ (3(5). — .... , Where 

in execution of a simple money decree ob- 
tamed against the father only in a foint 
Hindu family in respect of abond debt incurred 
by him personally, the decree-holders attached 
the whole of the joint family property, and be- 
iore sale m execution took place the sons of 
the judgment-debtor objected to the attach- 
ment under s 278 of the Code of Civil Pro- 
cedure, and, the objection having been dis- 
allowed, sued for a declaration that they were 
entitled to a share ip. the psoperty and for its 
release from attachment; held that the plain- 
tiffs were entitled to impeach the attachment 
upon the ground that it affected invests S 
the decree could not touch and which therefore 
could not be attached under it, and that they 
werem a position to ask to hkve those inter- 
threatened sale in exe- 
cution.^^KAM Day-al and others “"z/, JDurga 
Singh and others. 
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(37).. ^1 

father in a joint undivided Hindu family govern- 
ed by the law ot the Mitakshata mortgaged the 
ancestral property ot the tamily as security for a 
debt incurred by him. His son was of age at the 
time of the mortgage, but the mortgagee did not 
make the son join in the mortgage. When the 
mortgagee brought a suit to enforce the mort- 
gage, he brought it against the' father alone ; 
and he obtained a decree agaiiTst the father alone 
tor the sale ot the property. On the property 
being attached in execution of the decree, the 
son objected to the sale ot the property, so far 
as his own share according to Hindu law was 
concerned. This objection having been dis- 
allowed, he sued the mortgagee for a decla- 
ratmn that such share was not liable to be 
sold m execution of the decree, claiming on the 
ground that he was not bound by the mort- 
gage or the decree, not having joined in the 
mortgage, or been a party to the suit in which 
the decree was made and that the debt secured 
by the mortgage had been incurred by his 
lather for immoral purposes. Held that the 
son was not entitled to succeed in such suit 
merely because, although he was of age, he was 
not required by the mortgagee to join in the 
mortgage, and was not made a party to the 
suit to enforce the mortgage; but that he 
was m the same position as he would have 
been had he been a minor at the time the 
mortgage was made and the decree was pass- 
ed, and was therefore only entitled to succeed 
it he showed that the debt incurred by his 
tatherwas incurred for immoral purposes of 
further that inasmuch as the 
debt m question was incurred for necessary 
purposes, and as the son was aware of the 
mortgage and did not protest against it, but on 
contrary stood by and benefited thereby and 
p he was aware of the suit and did not apply 
to be made a party thereto, he was asking too 

sought. Ram 

Naram La{ v. Bhawam Prasad (/. Z, /f., 

AIL, 442 ) referred to. Phul Chand and others 
V, Man Singh, 

[11-49 

(38) — - — — ] Yljg 

mere obtaining ol a money decree against a 
member of a joint Hindu family without any 
steps being taken during his life-time to obtain 
attachment order or execution of the decree 
does not entitle the decree-holder, after the 
judgment-debtor’s death and a subsequent par- 
tition, to bring to sale in execution of the 
decree the interest which the judgement debt- 
or had m the joint family property Iagau™ 
NATH Prasad v. Sita Kam. ^ ^ ^ 

lix-ai 

(iii) Alienation, 

(a) father. 

[39). leg-al ^^elsess/ly>^>^0/^us.] Where a 



i 1070 ) 


DIGEST OF CASES. 


C ^069 ) 

HIIJTDU LAW- Joint Family, 

^?med.j 

Hindu son is coming into Court to assail either 
a mortgage made by his father, or a decree 
passed against his father, or a sale held or threa- 
tened in execution of such decree— whether it 
be upon a mortgage security or in respect of a 
simple money debt — where there is nothing to 
show any limitation of the extent of interest sold 
or threatened w]th sale or charged in a security 
or dealt with by* a decree, it rests upon him, if 
he seeks to escape from having his interest 
aftected by the sale, to establish that the debt 
he desires to be exempted from paying was of 
such a character that he, as the son of a Hindu, 
would not be under a pious obligation to dis- 
charge it, or that his interests in the property 
were not covered by the mortgage or touched 
by the decree, or aftected by the sale certifi- 
cate. Beni Madho v. Bx^sdeo Patak and 
OTHERS. 

[X-17 

Pem Singh and others v. Partab Singh. 

[XII-49 

(40). : )•] Held 

following Suraj Bunsi Koer's case (/. Z, 
A?., 5 Calc* 148) and Mud dun Thakoor v. 
Kafitoo Lall (14 B. L, A’., 187) that, where 
joint ancestral property has passed out of 
a joint family, either under a conveyance, 
executed by a father, in consideration of an 
antecedent debt, or in order to raise money 
to pay off an antecedent debt, or under a sale in 
execution of decree for the father’s debt, his 
sons, by reason of their duty to pay thier father’s 
debt, can not recover that property unless they 
show that the debts were contracted for im- 
moral purposes and that the purchaser had 
notice that they were so^ contracted. But it is 
to be observed that this rule is limited to 
antecedent debts, that is to say, debts contracted 
before the sale or mortgage sought to be im- 
peached by the sons, and it does not cover cases 
in which a sum in ready money has been paid 
over to the father by the vendee or mortgagee. 
This distinction is founded on the view that 
while in the one instance the vendee or a 
mortgagee is not expected to know or to 
come prepared with proof of the antecedent 
economy and good conduct of the o^vner of an 
ancestral estate” on the other hand, he may 
reasonably be expected to prove the circums- 
tances of his own particular loan. Himocman 
Pars had Pandyds case (6 Moo^ /. A.^ 419) 
referred to. Mohan Singh and another v, 
Deo Narain Singh and others. 

[VI-96 

.3 One AT S, 

a minor, sued his father and his mortgagees 
for a declaration, that the mortgages executed 
by the father did not affect his share in the 
ancestral property mortgaged, on the ground 
that the money raised by the above mortgage 
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was paid to liquidate debts which were con- 
tracted for immoral purposes. The suit was 
instituted by the minor through G P (mater* 
iial unde of A S*) as his guardian ad litem. It 
is shown that G A, had taken an active part in 
the transaction of the mortgages. Held that 
there was reason to believe that the plaintifif was 
in collusion with the father and therefore it lay 
on him to prove that the debts were contracted 
for immoral purposes, and that the mortgagees 
had notice that they were so contracted. Su 7 aj 
Ba 7 isi Koer v. Skeo Prasad Shtgh (/. Z. A., 5 
Gx/a, 14S) and H 2 moo 77 ia 7 t Prasad Fanday v. 
Ma 7 traj l< 007 iwaree Moo. Z Zf.397) followed. 
Held further that it was not sufficient to- show 
that the father was very extravagant and im- 
moral but the particular debt must be shown 
to have been devoted to immoral purposes. 
Kishen Sahai.'z^. Ajudhia Prasad and others. 

LVI-73 

(42) .] The 

grandsons of one A S, members of a joint un- 
divided Hindu faimly, having borrowed cer- 
tain money from the plaintiffs, gave them a bond 
in which they hypothecated certain ancestral 
property. In the present suit the plaintiffs 
claimed the money not only from the obiigo‘i*s, 
but from their sons, alleging that the money 
had been borrowed for the common benefit of 
the family. It was not proved that the loan w^as 
raised for a legal necessity nor was it shown by 
the other side that the debt had been incurred 
for unlawful or immoral purposes. It was shown 
that it had been the custom of all the members 
of the family for the last ten years-iat least to 
manage their affairs on joint principles and more 
particularly to raise loans mutually pledging 
each other’s estate and credit. Held that under 
the circumstances it would be unreasonable to 
put the creditors to strict proof that the loan 
was taken for legal necessity only or to scrutinize 
too strictly the nature of the inquiry that 
satisfied him as to the purposes for which the 
money was needed. It was sufficient that 
these purposes were 011 the surface and pre- 
sumably not unnecessary or immoral, Dila 
Ram and others v. Ranjit Singh and others 

ri-135 

(43) . .3 Where 

the lather of a joint Hindu family had execut- 
ed a mortgage over the whole of the immoveable 
property of the joint famil^^ and where, the 
mortgagees having obtained a decree and put 
an attachment on the joint family property, 
the minor sons sued fcqf a declaration that the 
property in question could not be sold in execu- 
tion of such decree, inasmuch as the debts in 
respect of which the mortgage was executed 
had been contracted for immoral purposes and 
were not such as they were by the Hindu Law 
under a pie^us obligation to discharge '.—held 
that the burden^ol proving that the debts had 
been contracted for the purposes alleged lay 
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on the plaintiffs. Beni Madho v. Basdeo Pafak 
{/,L, »i2 All , 99) followed. Bzl Slng/tv. Deo 

Namln Singh (/. L. i?., 8 All.^ 279)1 Bam 
Mai V. Maharaj Singh (/. L, 8 All.^ 205); 
Stibramanya v. Sadasiva, (/. L, 7?., 8 Mad. 
75); Hanooman Persaud Paztday v. Munraj 
Koonwaree (6 /. -<4., 393) and Bhagbat 

Pars had Singh v. Girja koer{L L, R.^ 15 Calc, 
717) referred to. Bhawani Bakhsh and another 
V, Ram Dai and others, 

rxi-57 

(44) ^ Held 

that where a Hindu son comes in Court to im- 
peach a usufructuary mortgage of his share of 
the ancestral estate made by his father, he must 
not onlj^ show that the debt, to secure which 
the property was mortgaged, was contracted 
by the father for immoral purposes, but also 
that the mortgagee, at the time he made the 
loan, knew that the debts had been so contract- 
ed. Bishen Dat V, Tikam Singh and others. 

CII-103 

(45) . — Where 

a Hindu, a minor, governed by the law of the 
Mitakshara^ sued to set aside an alienation of 
ancestral property by his father, on the ground 
that such alienation was made to satisfy a debt 
contracted for immoral purposes : — held^ by 
Straight, J., that the burden of proving that the 
debt was contracted for such purposes, and 
that the defendant had notice that it was con- 
tracted for such purposes, lay on the plaintiff, and 
that the plaintiff was not discharged from such 
burden because he had proved generally that his 
father had been guilty of extravagant waste of 
the ancestral property. Hanuman Persaud Pan- 
day V, Babooee Munraf Koonmeree (6 Moo,^ 
392)and Suraj Bunsi Koer v. Sheo Persad Singh 
(/. £. i?., 5 Cak.^ 14S). Held also, by Straiglit, 
J, that it could not be presumed from such con- 
duct of the father that the debt in question had 
been contracted for immoral purposes. 

Stuart, C-j, that the plaintiff’s father hav- 
ing been guilty of extravagant waste of the an- 
cestral property, the burden of proof in this case 
lay on the defendant. As, however, there was rea- 
son to suspect that the suit was a collusive one, 
brought at the instance of the plaintiff’s father, 
if not really by him, and it was very doubtful 
whether the alienation was objectionable on 
the ground taken ia the na^meof the plaintiff, 
it would not be safe to give the plaintift a decree. 
GaURA, GAURDIAN of ilANUMANT SlNGH V. 

Manak Chand. 

[IV-23 

Held 

that a Hi^ndu son can not succeee^ in setting 
aside ^9 mortgage made by bis father of the an- 
cestral |}roperty unless he can "show that the 
transaction was for immoral or illegal purposes 
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though the father be alive. Har Shankar 
Narain Singh v. Taba Turha. 

[IV-45 

(47) . .] The 

plaintiffs sued KR and DD and their sons upon 
a bond executed by KR and DD alone claim- 
ing the sale of certain joint" ancestral pro- 
perty hypothecated in the bend. The sons de- 
nied their liability, but the Court of first instance 
decreed the claim as against them as well. The 
lower appellate Court, on an appeal by the sons, 
dismissed the suit so far as their interest was 
concerned, on the ground that there being no 
proof of any debts for the payment of which the 
money borrowed under the bond in suit might 
be said to have been borrowed, the money must 
have been borrowed for personal and vicious 
use. Held that the grounds on which the 
Judge’s decision proceeds were unsatisfactory 
The sons can only relieve themselves from 
liability to discharge their father’s debts 
if they show that they were contracted for im- 
moral purposes. The case was therefore re- 
manded for a finding on the following issues, — 

(i) Was the debt for which the bond in suit 
was given contracted for immoral purposes? 

(ii) Was the plaintiff aware of the immoral pur- 
poses or did he lend without sufficient inquiry? 
Girdharee Ball v. Kantoo Ball (14 B, Z, /?., 
187) ; Mud dan Thakoor v. Kantoo Ball {14 B, 
B, R,f tSyy, Suraj Bansi Kuarv, Sheo Persad 
Singh, (/. Z. R, 5 Calc,t 148) followed. Ram 
Pardip Rai V, Salig Kai and others. 

[III-107 

(48) . J Xhe 

appellants sued their father and the respondent 
for possession of certain joint ancestral property 
by setting aside a sale thereof made by their 
father to the respondent on the 29th November, 
1875. The lower appellate Court found that the 
appellant’s father, as manager of the family, had 
contracted a certain debt ; that the appellants 
had not shown that this debt had been con- 
tracted for an immoral purpose ; that a decree 
had been obtained against the appellant’s 
father ; that the property in suit had been 
advertised for sale in execution of that decree ; 
that in order to save it the appellant’s father 
had made the sale in question to the respon- 
dent ; and that the respondent had purchased 
in good faith for valuable consideration, having 
regard to that decree. Held that on these 
findings the respondent is entitled to be protect- 
ed in his purchase. Saug Rai and another 
v» Rampardip Rai. 

4 III-IO 8 

(49) . A 

suit was brought against G, the head of a joint 
Hindu family, by whom he had mortga- 
ged ten biswas of ancestral estate as security 
for a loan, to recover the amount of the loan by 
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[IX-142 

( 62 ) 
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consent, express or implied, of the other mem- 
bers. Chimiaili v. RazK Prasad {PL, R, 2 
AIL^ 267^ folloived. Dee 7 i DyaL Lai v. Jug'- 
deep Naraift Singp (/. L. /?., 3 Calc., 198) and 
Sura] Bzmsi Koe? v. S/ieo Prasad Singh (L 
L, R., 5 Cal.t 148) referred to. Ramanand 
Singh and another v. Gobind Singh. 

[III-61 

(54) ,- ^ ,j 0,26 member of a 

joint Hindu family can not transfer his undi- 
vided share in the joint family property to 
another member of the family without the 
consenj^ of the rest of the co-sharers. Chandar 
Kishore V. Dampat Kish ore and others. 

[XIV-117 

( 55 ) . — .] A member of a 

joint Hindu family has no power in his father’s 
life-time to make a mortgage of any part of 
the ancestral family property. Balgoblnd Das 
v,Naraln Lai (/. L. R., All., 339) and Ma- 
dho Pars had v. PI ehrban Shtgh (/, L, R., iS 
Calc., 157) referred to. Bhagirathi MiSR 
Sheobhik and others. 

[XVIII-59 

[TV) Miscellaneous cases. 

f 5 G). Legal necessity — Discharge of 

another's liability.) In this suit A sold his share 
of the ancestral property to the defendants in 
order to satisfy debts due by B, At the time of 
the alienation A and his two brothers B and C 
governed by the law of Mitahshara had separat- 
ed from each other. This was a suit by O, A's 
son, to set aside the sale, on the ground that it 
was made without legal necessity. Held that 
as A and his son O (who by birth acquired an 
interestin his father’s estate) were joint owners 
in unascertained and undivided shares, neither 
of them was competent to make an alienation 
of the whole or any part of it without the con- 
sent of the other, except as a manager for 
family purposes. That the liquidation of the 
liabilities of his brother was not a legal 
necessity and the sale was therefore unjusti- 
fiable. Sheonarain Singh and another v, 
Bechu Singh. 

[IV-85 

(B 7 ),— Endow 7 ?ie 7 tt on 

iiioL\ According to the Hindu Law, the power 
of a lather to make alienations of joint ancestral 
estate without his son’s consent extends to provi- 
sion of a permanent sln^ne for a iamily idol. 
Gopal Cha/'id Pande v. Baba Kiinioar Singh 
{S. D, A„ L, P., 1S43, Voi, 5, P. 24) refer- 
red to. In a suit brought by a sou to set aside an 
alienation of ancestral estate by the father for 
the purpose abovementioned, the son having 
contended that the real motive for the gift was 
not piety to the Gods, but malipe against him, 
the Court remitted an issue to the lower 
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appellate Court for the purpose of ascertaining 
whether the endowment had been made bond 
fide for the satisfaction of the idol and the 
benefit of the donor’s soul, or from motives of 
spite against the plaintiff. Raghunath Prasad 
V. Gobind Prasad. 

[VI -19 

(58), —Decz'ee for money C}imL 

naliy ^nlsappropriated.] Held also that as the 
decree was not one to satisfy which the family 
property could be sold, being a mere money de- 
cree against the father personally and for a 
debt which it was not the duty of the sons to 
pay, and as the purchaser was bound to have 
satisfied himself as to whether the family pro- 
perty was liable to be sold in satisfaction of 
the decree, the purchaser could not, on the 
principles laid down in Girdharee Ball v. Kantoo 
Lall (14 B, L, R., 187) and Sn 7 'aj Ba 7 isi KoerY, 
Sheo Persad Smgk (/. L, R., 5 Cal., 14S) 
be protected as a bo 7 td fide purchaser for value 
without notice that the family property was not 
liable to be sold in satisfaction of the decree, 
but_ must be taken to have had constructive 
notice of that fact. Mahabir Prasad and 
ANOTHER V, BaSDEO SiNGH. 

fIV -47 

( 59 .) .] 

See Nos, (22), {23), and (27). 

(Go).- — •Separalio 7 i— What amounts to.) 

In order to show separation of a joint Mitak- 
shara family it is not necessary to establish 
a partition of the joint estate into separate 
shares or holdings ; it is enough tliat there has 
been an ascertainment and definition of the 
extent of right and interest of the several co- 
sharers in the whole, and of the proportion of 
participation each of them is to have in the 
income derived from the property, in otlxer 
words, to effect a severance and distinction of 
the joint tenancy and to convert it into a tenancy 
in common. Appavier v. Rama Subba Ayyar 
{i-i 3 doo, 1 . A. 75) and Deo Daram Smgh v 
Dukhra 7 i Singh {LL. R., 5, AIL 532) followed 
Sultan Singh and others v, Sheo Bakhsh 
Singh 

[IV-I 72 

Adideo Narain Singh and another v, 
Dukhran Singh and others, 

[III- 1 I 7 

(ijl .) — - 07 ms.) Three brothers, 

Ad S, PS and H S, once constituted a joint Hindu 
iamily. After the death of ail of them the descen- 
dants of 5 sued the descendants of^jy S in 
effect to obtain their share of the property which 
had been ot P S in his life time. In their plaint 
they alleged that the family was still joint. By 
their evidence, howfever, they set up a separa- 
tion between themselves and Af S’ shortly after 



( 1077 ) 


DIGEST OF CASES. 


( to7S ) 


r* 


HIJf BF BAW—Joint Family, 

• f coutmued^J 

the death of F S. The defendants, on the other 
hand, alleged that some twenty or twenty-five 
years before suit, after the death of M 5, there 
had been a separation between the plaintiffs on 
the one side and F S and /dS, on the other. /FM 
that, the plaintiffs having set up a case which was 
inconsistent with the presumption of the family 
remaining joint, it was for them to prove that the 
separation took .^lace as they alleged. OMay 
CImru Ghose v. Gobmd Chmider Dey^ (/. Z. R. 
9 Cabc,, 243) referred "to. Ram Ghulam Singh 
AND OTHERS V. RaM BiHARI SiNGH AND AN- 
OTHER. 

[XV-234 

($2.) Certain persons who 

had at one time with the defendant formed a joint 
Hindu family, sued the defendant for possession 
of their shares in some property which they 
alleged to have been of the joint family. The 
family admittedly separated in 1894. Out of 
the property claimed part was some zamhidari 
property which had come into the defendant’s 
hands under a deed of conditional sale execu- 
ted in 1877 and foreclosed in 1S83, and part 
was a cultivatory holding acquired under a sale 
in favour of the defendant before partition. 
Held that under these circumstances it lay 
upon the defendant to prove that the property 
in suit was his separate acquisition and had 
not been the property of the joint family. Ram 
G/zulam Smgk v. Ram Bekarl Singh (/. L, R. 
18 90) referred to. Tulshi Ram v. Bhirg 

Nath and others. 

[XVIII-80 

(03,)- Evidencel\ Where there 

has existed a joint Hindu family possessed as 
such of immoveable property the presumption is 
that until the contrary is shoiva such family will 
continue to be joint. The fact that in the reve- 
nue and village papers individual members of a 
Hindu family once admitted joint, are recorded 
as holding each a certain specified portion of 
property is not standing by itself sufficient 
evidence that a separation has taken place, 
nor is the fact that specific purchases of im- 
moveable property have been made from time 
to time in the names of individual members of 
the family and that the property as purchased 
was recorded in each case in the name of the 
nominal assignee. Gajendar Singh v, Sardar 
Singh and another, 

[xyi-2a 

Evidc 7 icc «?/.] A io\^x a 7 ma 

ancestral share in a zamlndari village was 
owned by two brotljcrs, in which the share of 
//, son'll one of the brothers, was one half, the 
remaining half being the share of the plaintiffs, 
the descendants of the other brother. In the 
village records there ha^ been a definement 
oi shares xoliowed by entries of separate in- 
terests in the revenue records and since 1264 
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FasU the two .plaintiffs have each been recorded 
as the owner of a one anna share and H of a 
two anna share thereof. The entire four 
anna share has been in the possession of mort- 
gagees from the year 1844, excepting the 'sir 
lands of which fl held separately his own 
share, viz. 10 bighas.^ On the 7th July, 1S83, H 
executed a deed of gift of his two a^ma share 
in favor of the defendants, and caused muta- 
tion of names to be made in their favour siirren- 
I dering to them at the same time possession of 
the land. H died on 21st January, 18S4, 
leaving neither son, widow nor daughter, and the 
plaintiffs were his heirs at law. They -.brought 
this suit to set aside the deed of gift and for 
possession of the sir land from the defendants. 
The suit was dismissed by the Court of first 
instance and in appeal the district Judge 
affirmed the decree, holding that the four 
a 7 ma share was not joint and undivided 
property between the co-sharers and that 
H was in separate possession of the two anna 
share of which the defendants were the donees. 
On second appeal it was contended that inas- 
much as since 1844 there could have been no 
separate enjoyment of the four amias which 
was in the possession of the mortgagees'^ the 
evidence afforded by separate registration 
could not prove actual separation. Amhika 
Dalv. Snhhmanl Knar{I. L. i?., i AIL 437) was 
cited in support of the contention. Held, that 
from evidence of definement of shares followed 
by entries of separate interests in the revenue 
records, if there be nothing to explain it, separa- 
tion as to estate may be inferred. Joint 
family property in the hands of mortgagees 
may be separated in estate, although there 
could be no separate enjoyment of the shares 
so separated. Ram Lal and another v Debi 
Dat and another. 

[viii-2oa 

(«5). .j ffeid 

that the mere circumstance that various mem- 
bers of a Hindu family are living in separate 
houses all of which belong to the family does 
not constitute such a division as is contemplat- 
ed by the Hindu Law. Sital Prasad and 

ANOTHER V. BaNSXDHAR. 

[II-16S 

-Earnhtgs of Hindu educaied 

al family expense). '] Held, that the mere fact tliat 
a member of a joint INndu family had acquired 
a certain general education of a not very ad- 
vanced character at the expense of the joint 
family funds would not have the result of 
making all the subsequent earnings of that 
member joint family property, but they would 
remain his self acquired property." Fauliam 
Valoo Chctlyx^. Pauliem Soorya Cheity (/, Z, 
/t., i Mild, i 252) and K Xi s hiidji 'Mahadev v. hlora 
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mmm! B aw- J oint Family,*"^ 

(contm^d,) 

Mahadev (/. Z. R* 15 Bom.^ 32) referred to 
and followed. Lachmin Kuar and another v, 
Debi Parsad. 

lXVIII-101 

^ (S7)^ Property acquired from joint 

fimds)i\ Property acquired by one member of 
a joint Hindu family by means of a nucleus of 
property belonging to an ancestral firm will be an 
accretion to the joint family estate and liable to 
partition amongst the members of the family. 
In this respect there is no distinction between 
moveable and immoveable property. Dyal 
Tewareev^ Jadoo Nath Tewaree (9 Wn i?., 61) 
referred^to. Gur Charan Lal and others 
V * Badri Narain and others. 

[XVII-187 

Capability of a member to sue on 

behalf of family^], in a suit for money lent, 
brought by the lather of a joint Hindu family 
ivho carried on jointly an ancestral money-lend- 
ing business, the plaintiff stated, in examination, 
that he had ceased to take an active part in 
the management of the affairs of the firm, and 
that the control of its business was in the hands 
of his sons, whom he described as * Maliks.’ 
Held that, under the circumstances, the plaintiff 
could not maintain the suit in his individual 
capacity and without joining his sons as plain- 
tiffs with him, his sons being his partners in 
the ancestral business, and he not being the 
managing member or proprietor. Jugal Ki- 
SHORE V , Hulasi Ram and another, 

[VI-89 

(69) . ' This 

was a suit by two only of the four sons of a 
Hindu to have it declared that the land in dis- 
pute belonged to their father and that the defen- 
dant’s predecessor in title was only a benami^ 
dar* The Court below found that the property 
really belonged to the plaintiffs’ father but in 
decreeing the suit it limited the rights possessed 
by the plaintiffs to their one-half share in the 
land, in appeal the plaintiffs-appellants con- 
tend that under the doctrine of the Hndu Law 
of Joint ownership the decree should have been 
in respect of the entire property. Held that the 
contention was unsound and the judgment of 
the lower Court is correct, Baldeo and an- 
other V , Bhojraj. 

[VIII-173 

(70) . Grand^on^LmUUty for infe- 

rest,] The mortgagee from a Hindu of the 
joint ancestral property off he latter can enforce 
his mortgage against the grandson of the mort- 
gagor for the realization of the interest secured 
by the mortgage in addition to the principal 
amount of the mortgage. Narasimharav Krish- 
naravev. Antaji Virupaksh (2 Bom.^ H. C„ 
Repv 6 ^'^ Nmomai Babuasinv. MadMn Mohtm 
{L L. R,^ i^Calc.^ 21) ; Hanootm^tPersaud Pan- 
dey V, Musstifnat Babooee Munraj Koonweree 
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(continued,) 

(6 Moo„ /. A, 393) and Girdharee Lal I v. Kan* 
tooLall (Z. i?., I /. A„ 321) referred to. Lach- 
man Das v, Khunnu Lal and another. 

[XVI-I83 

(71) . ■ — ^P ower of father to eject son from 
family house.] The father of a Joint Hindu 
family is not entitled to eject sua motu a son 
who chooses to reside in the jojnt family house, 
Baldeo Ram v. Sham Lal (/ Z. R,^ i A 11 .^ 77) 
distinguished. Badri Das v. Ratan Lal. 

[XII-35 

(72) . Presumption-^ A ncestral proper- 

ty.] The bare fact that the father in a joint 
Hindu family consisting of himself and his 
son, makes in favor of the son a deed of gift of 
certain property, does not afford even prima 
facie evidence that the |)roperty was not an- 
cestral property of the family, Gadadhar Pra- 
sad AND OTHERS V , AJUDHIA PRASAD , 

[XVII-74 

(4) Maintenance. 

(73) , — .poss ession in lieu of,] 

Seel^os. (12$), (130), {132)1 (144). and (151). 

(74) , Widow -Right of residence itt 

family house— Personal righti] The right of a 
Hindu widow to reside in ahouse which was once 
the property of her deceased husband and which 
has been alienated without her concurrence is 
a strictly personal interest and can not be 
transferred or extended to any one but herself, 
and her occupation should be limited so as to 
provide her with just sufficient shelter with 
the least possible encr<2»achment on the trans- 
feree’s otherwise unqualified right of possession, 
Nagar Mal V , Kesar. 

[XIII-190 

(75) . Business housei] 

The right of a Hindu widow to reside in a house 
which was once the property of her husband’s 
family can not apply to a house which is princi- 
pally a place of business and only incidentally 
and partially a place of residence, Champa 
Kuar v, Radha Kishen and others. 

CXIII-198 

( 76 ) , Auction purchaser*] 

In considering whether a widow in a joint 
Hindu family can enforce a right to reside in 
the family house which has been or is about to 
be sold in execution of a decree, what is to be 
looked to is whether the debt on aosiount of 
which the decree was obtained was a debt 
incurred for the purposes of the joint family 
and if so, it is immaterial whether it was 
secured by a mortgage or was an insecured debt 
Ramandan v, Rangammal (/. Z, i?., 12 Mad, 
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260) referred to. Chunni v. Behari Lal and 

OTHERS. 

[XIW160 

(77). ; ^ ] This 

was an action for ejectment of a widow from 
the house of her deceased husband by one A, 
who had purchased the house in an auction-sale 
held in executicfn of a decree against the hus- 
band and other njembers of the family. The 
widow contended that site had a right to reside 
in the house. Held that the piaintiff ivas 
entitled to possession of the house by eject- 
ment ot the widow. TaLe?nand Smgh v. Riikk- 
7nina (/. L, R., 3 AIL, 353) ; Ma?igala Debl v. 
Dma Hath Bose (4 B, Z. R., 72); Gaurlv, 
Chandra?nani (/. A Z., i AIL, 262) ; Blilkham 
J^s V. Piira (/. Z. i?., 2 AIL, 141 ) and SUctnath 
Das V. Roy Luch7niput Smgh (ii Calc., Z. R., 
26S) referred to and distinguished. Ajudhia 
Prasad and another 2^. Jasoda. 

[VIL279 

(7S), AT^tounil] In esti- 

mating the amount of maintenance which 
should be allowed to a Plindu widow out of her 
husband’s estate, regard should be had to the 
value of the estate as gauged by the annual 
income derivable therefrom, to the position and 
status of the deceased, and to the position and 
status of the widow, and the expenses involved 
by the religious and other duties which she has 
to discharge. Sreemulty Nitio Kissoree Dossee 
V. Jogendro Nath Malick (Z. /?., 5 LA., 55) 
mid NaHiar Smgh v. Dirgfialh Ktmr (/. Z. 
ic., 12 All , 407) referred to, 

Mahmood, J.— The amount of main- 
tenance should not be determined with reference 
to the principle that the life of a Hindu widoiv 
should be of a peculiarly ascetic character, and 
that she should have only a “ starving allow- 
ance.” The austerities enjoined upon Hindu 
widows are matters not of legal obligation, but 
only of moral injunction and cannot be enforced 
by Court of justice. The Courts should bear in 
mind that Hindu widows are by ancient custom 
debarred from remarriage, and should fix the 
maintenance at a sum sufficient to obviate the 
danger of the widow being driven to immorali- 
ty. Baxsni V, Rup Singh, 

[X-112 

(79). — ^ 5^^/^ reduction of.] 

In this suit to have the amount of maintenance, 
payable to the widow of a deceased brother, 
reduced, on the ground that the income of the 
properties left by the deceased had diminished 
^nce the ^ate the amount was fixed by the Court. 
The Court below found “that the reduction of 
income was entirely due owing to the laches of 
the plaintiffs themselves, having been brought 
about by acts of fraud undertaken with a view 
to defeat the defendant’s lawful claim.” Held 
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li?zued.) ^ 

that on these findings of fact the suit must be 
dismissed. Munna and another v. Kabotra. 

LI-12 

(20). Unchasfityl] Held 

that a Hindu widow who becomes unchaste 
is not entitled to maintenance. Harkhu Singh 
AND ANOTHER V. NaNDA KUAR. 

[v-ie4 

( 81 ). ,J A decree obtained 

by a Hindu widow declaring her right to main- 
tenance is liable to be set aside or suspended 
in its operation on proof of subsequent un- 
chastity given by the husband’s relative^^ither 
in a suit brought by them expressly for the 
purpose of setting aside the decree or in answer 
to the widow’s suit to enforce her right upon 
proof of such subsequent uncliastity tll^ widow 
is entitled to no maintenance whatever. Vlsh?m 
Shambhog v. Manjamma (/. Z. R., 9 Bom.-, loS) 
and Roma Nath v. Rajotmnoiu Dasl (Z L. R,,j 
17 Calc., 674) approved. Daulta Kuari 2/. 
Meghu Tewari and another. 

[XIII-149 

(S2). 'Mamtena7ice 'when a 

charge on the estate — A uctiQ?i fnrehaser. ] The 
maintenance of a Hindu widow is not, until it 
is fixed and charged on her deceased husband’s 
estate by a decree or by agreement, a charge 
on such estate, which can be enforced against 
a bo 7 id fide purchaser of such estate for value 
vvithout notice. When the maintenance of a 
Hindu widow has been expressly charged on 
her husband’s estate a portion of ^uch "estate 
will be liable to such charge in the hands of a 
purchaser even if it be shown that the heirs to 
such estate have retained enough of it to meet 
such charges, but such estate will not be liable 
if its transfer has taken place to satisfy a claim 
for which it is liable under Hindu Law and 
which under that law takes precedence of a 
claim of maintenance. Sham Lal v, Banna. 

[11-42 

(83) . .] The 

bo 7 id fide purchaser for value of the estate of a 
Hindu husband, sold in order to satisfy the 
husband’s debts, does not take such estate sub- 
ject to the wife’s maintenance even if such 
maintenance is fixed and charged on the estate. 
Ja7n7ia v. Machul Sahu (L L. R.p 2 ■ All , 
B.i\dSha77t Lalv. Ba7ma (/. Z. /Z, 4>I//., 296) 
referred to. Gurdi^l v, JJaunsila. 

[III-65 

(84) .] The 

heirs of a certain deceased Hindu executed a 
bond in favor of A in 1S76, in which they 
hypothecated a garden also. In 1877, a widow 
of a son the deceased sued the Jieirs for 
arrears of her maintenance from 1S7.1-1 876, 
obtained a decree in execution of which the 
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garden was sold and purchased by B. This 
suit was brought by A against the obligors of 
the bond and B the purchaser of the garden. 
/:/eid that as maintenance created no charge, 
the decree in execution of which B had pur- 
chased the garden was a simple money decree 
and therefore the garden was sold subject to 
As prior lien. Ganga Sahai v. Sham Lal. 

[1-4 

(85) Wife and daughter of a con- 

vert— 'Power of Court to charge ?/ialntma?ic e 
upon estate.\\ /, a Hindu, embraced the 
Mahomedan religion, and married a Mahomedan 
womaiff^^whom he took to live with him. At the 
time of his conversion he had a Hindu wife who 
together with her minor daughter, now instituted 
a suit against him, praying {ii for an allowance 
by way of maintenance, (is) that the allowance 
might be fixed as a charge on specific property 
belonging to the defendant, (iii) for an order 
compelling the defendant to provide the plain- 
tiffs with a separate house for their residence, 
and (iv) that a sum of Rs. 4,000 might be award- 
ed to them to defray the marriage expenses of 
the minor plaintiff. /letd that the defendant 
ought not to be compelled to provide residence 
for me plaintiffs, inasmuch as the allowance 
awarded to them should cover all such expenses 
as maintenance and house-rent. Held that the 
claim of Rs. 4,000 for the minor plaintiffs mar- 
riage expenses should be rejected, since it was 
not shown that any marriage expenses had been 
incurred or were at present required for her and 
since, if she lived to reach a marriageable age 
the matter ^^vould be then in the hands of her 
guardian. Held further, that the right of the 
wife and daughter to be maintained out of the 
husband’s ana father’s property was undoubted 
and that when the Court has made an order 
directing a sum to be paid by way of mainten- 
ance, it has undoubtedly the power to ensure the 
enforcement of its order, and this could best 
be done by fixing the allowance to be a 
charge on specific property. Jamna v Machtd 
Sahu (/. L. i?., 2 AIL^ 3^5) j Ramabai v. 
Trimbak Ganesh Desai (9 Bom*, //. C Rep.^ 
2831 ; Sham Lai v. Banna {I,L. R,, ^ Alt.^ 296) 
and S. M* Mahalakshmamma Garu v S* M* 
Venkatarainamma Garu {L L* R., ^ Mad*,%^) 
referred to. Mans ha Devi and another v* 
JiWAN Mal alias Abdul Rahman and others. 

[IF-192 

Widow dkd her daughters-^ 

Marriage expenses i\ A Hindu widow with her 
two daughters as co-pIainOffs sued the son of her 
deceased husband by another wife, alleging 
that he was in possession of his father's pro- 
perty for maintenance and for the marriage 
expenses of the daughters both of whom were 
of a marriageable age. The Court of %st instance 
gave the plaintiffs a decree for^a monthly al- 
lowance and Rs. 540 to the wido^ as arrears o| 


OF CASKS. . ( 10S4 } 

ti fined.) 

maintenance, Rs. 1,000 for the marriage expen- 
ses of the daughters. Held that inasmuch as 
the mother was the natural guardian of the two 
other plaintiffs and it was proper for them to 
reside with and be provided for by her, and the 
common maintenance was, so to speak, a joint 
matter, the suit was not at any rate at the stage 
of appeal, open to objection on the ground of 
misjoinder of parties and causesr of action, nor 
looking at the peculiar circamstances of the 
family, which made the mother the most natural 
and proper person to arrange the marriage of 
the two minor plaintiffs, was the prayer for 
marriage expenses improperly added. Held fur- 
ther that the Court of first instance should have 
separated the maintenance to which it consider- 
ed the three plaintiffs respectively were entitled, 
and that, as to the two minor plaintiffs it should 
have declared that such maintenance should 
cease upon their marriage. Gopal v, Tulsa 
AND OTHERS, 

[IV-208 

(87) . Son's widow— Moral obligation 

— Legal dutyi\ In a Hindu family governed by 
the Mitakshara law, and living joint in food and 
worship, there was no joint or ancestral pro- 
perty, but the father possessed certain separate 
and self-acquired property. He had two sons, 
one of whom predeceased him, leaving a widow. 
He died intestate, leaving a son and a widow 
The widow of the son who had predeceased his 
father, was, at the time of her ^ husband’s death 
a minor; she had never co-habited with him or 
resided with his family or received from them 
any maintenance, but had always resided with 
and been maintained by, her own father. After 
her father-in-law’s death, she sued her brother- 
in-law and her father-in-law’s widow for main- 
tenance. which she o^aimed to have charged 
upon the immoveable property which had be- 
longed to the father-in-law during his life-time 
and which was now in the hands of the defen- 
dants. (Mahmood, J., expressing no opi- 

nion on this point) that the property in suit, 
though inherited by the defendants could not» 
so far as the plaintiff’s rights were concerned, 
be correctly described as “ancestral property” 
in the defendant’s hands from which she would 
be entitled to maintenance ; inasmuch as, du- 
ring the father’s life-time, it was not in any sense 
ancestral, and the sons had no co*parceoary in- 
terest^ in it, but merely the contingent interest 
of taking it on their father’s death intestate, and 
in the case of the plaintiff’s husband such in- 
terest by reason of his predeceasing his father, 
never became vested. Adhibai v. Curs and as 
Nathu{i*L, R‘, ii Bom., 199) dissented from, 
on this point. Savitribai v. Luximibal (/. L* R*, 
2 Bom.^ 573) referred to. Held, howgver, that 
the father was under a- moral, though hot legal, 
obligation not only to maintain his widowed 
daughter-in-law during his life-time, but also to 
make provision out af his self acquired property 
for her maintenance after his death ; and that 
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such moral obligation in the father became, by 
reason of his self-acquired property having 
come by inheritance into the hands of his sur- 
viving son, a legal obligation enforceable by suit 
against that son (who took the estate not for 
his own benefit but for the spiritual benefit of 
the last proprietor) and against the property in 
question , Adhibm v, Cttrsafidas Nathu ; Ganga 
Bai V. Sita Riun (4 4. /f., i All , \']o)\Kalu v. 
Kashibal L, 74, 7 127); KhaB^amani 

/Mslv. Kashi?iath Das {2B. Z. A* C., 15); 
Rajjo 7 no 7 iey Dossce v. Shibchunder Mullick (2 
Hyde. 103), and Tulska v. Gopal Rai (4 Z. /4, 
6 All.,, 632; referred to. 

Per Mahmood, j. — There is no difference be- 
tween the Mitaksiiara and the Bengal Schools 
of Hindu Law regarding the principle that 
the rigtit of inheritance is based on the spiritual 
benefits which the heir, by taking the estate, 
renders to the soul of the deceased proprie* 
tor. There is a difference between the two 
schools only^ on a matter of detail relating to 
(questions of preference between various com- 
peting classes of heirs, Janki v. Nand Ram 
AND ANOrHER. 

[IX-30 

(SS).-— Decree against property^Perso- 

nal liability).) A suit by a Hindu widow for 
arrears of maintenance, based on a decree charg- 
ing immoveable property with the payment of 
the maintenance allowance, is not a suit of the 
nature cognizable in a Court of Small Causes. 
Pa/itad Smg/i v. Ahlud Smgk, {iV.-W. P., H, C, 
Rep., 1S74, A 9O followed." A decree obtained 
by a Hindu tor maintenance, directed that cer- 
tain ancestral property, which D and 5 had pur- 
chased, should be liable in their hands for the 
payment of the maintenance allowance. Held 
that the widow was ncft entitled, by virtue of 
such decree, to recover arrears of the allowance 
from D and S personally, after such property 
had left their hands. Dharam Chand v. 
J ANKI. 

[III-73 

( 8f?) 1 lie git i mate son —How lo7ig right 

co 7 iiinues.'\ According to Hindu Law and usage, 
illegitimate sons are entitled to maintenance 
from their father, and his estate is liable for 
its payment. Ra/a Parichat v. Zalhn Si7tgh 
{L. R., 4 Z A., pf. 165) ; CJmohifya Rim 
Murdim Syn v. Sahnb Pierhalad Syn (7 Moo. 
Z A., iSj followed. Nnrbibi v. Husen Lai (Z 
L. R., 7 Bom., 53S) referred to. It is imma- 
terial whether the illegitimate sons have been 
begotten on a female slave or on a concubine. 
Sarasuti v. Mannu (Z Z. R., 2 AIL, 134) fol- 
lowed. ^ The test by which the continuance 
of the jfight to receive maintenance must be 
decided, is not the age of the illegitimate 
descendant, or his capacity to earn his- own 
livelihood,^ but obedience to the head of the 
family. This test cannot %e applied till he has 
reached full age, By docility or obedience, in 
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the sense of texts is meant the rendering 
to the head of the family such reasonable 
service as is ordinarily rendered by cadets of 
a family in that station of life to which the 
parties belong. Hargobind Kuari zi. Dharam 
Singh and otheks. 

[IV-lOO 

(00). Mother — Auction pu rchaser. ] 

The plaintiff acquired by purchase at execu- 
tion sales the rights and interests of two brothers 
in an ancestral 10 biszvas share in a village. 
He first acquired one brother’s share and then 
the other brother s. He brought this suit against 
their mother for the possession of tk?? same. 
She resisted the suit on the ground that if the 
sons had partitioned she would have been en- 
titled to one-third of the share under the Hindu 
law, and that the sale of the share of one bro- 
ther had the effect of partition. Held that as 
enough property remained even after the sale 
for her maintenance and for her one-third share 
her contention must be disallowed. Hem Kuar 
V. Birj Lal. 

[V-261 

(5), “Reversioner. 

(g), — Liability of estate in the hamis of 

reversioner J or ihe debts of zoidozei.] 

See Nos. (152) and (153.) 

(92). Alienation by widozv ht posses^ 

sioji m lieu of 7 nai 7 itena 7 tce — Right to set aside.l 

5-^^ No (133). 

{\^Z).-—Alle 7 tatio 7 t by widozo — Co 7 ise?tt of 7 iear 
rev ersioiier— Right of t'cmoter fevers io7iers 
to set aside 

See Nos. (138)— (142) and (144), 

(94) , ^ reve 7 'Sio 7 £er 

for possessio 7 t.} 

See Nos. {149) and (150). 

( 95 ) , Bfdt for possessio 7 i agamst 

alie 7 ue.'}—One H had two sons SR and NR. 
SR died leaving a daughter P. jV R died leaving 
two sons B and M. P sold certain immoveable 
property to ZS, which she had inherited from 
her father and which was lound to be the 
separate estate of her father SR. ZS sued her 
for possession of such property. B and M 
were made pro for 7 na defendants in this suit. 
Held that P being ajj[ve there was nothing in 
the Hindu Law to prevent the transfer in dis- 
pute being good at the present time and for 
so long as P might live. Baldeo and an- 
other V. Zaeim Singh. 

[1-95 

(96), Soft of the S 071 of daugfiteu— Right 

to 77 iai 7 itam Held, in a suit to set aside an 
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alienation made by a Hindu widow of property 
which had been of her deceased husband in 
his iiie-time, that the sons of the son of a 
daughter of the alienor’s late husband, were, 
their father and grandmother being dead, 
reversioners, and as such entitled to sue to set 
aside the alienation made by the widow. 
J^r/s/mayyav, Pichamma (L L ii xMad.^ 
287 j and Babu Lai v, Nanku Ram {^[,L.R. 
22 Calc.^ 339) referred to, Sheobarat Kuari 
and ANorHER Bhagwati Prasad and 

ANOTHER. 

[XV-117 

—Statement before Settlement 

Officer-^Rigkt of reversioner to ?naintain suit.] 
A sonless Hindu widow, in possession of her 
deceased husband’s estate, as such made a 
statemen't before a revenue official, which was 
recorded by him, to the elfect that she wished 
the property to go after her death to her nephew, 
and that 5, the person entitled to succeed her, 
had no right to the property. Held that such 
statement, as it was intended to operate, and 
would have operated, as a will in respect of the- 
property, gave S a right to sue for a declaration 
that it should not have any effect as against 
hiirf. Kalian Singh and another v, Sanwal 
Singh, 

[I\r-337 

( 98 ). Decree against widow represent'- 

ing estate— Bar against reversioner] Upon 
the death of /?, a Hindu, who was separate 
from his brother S^ his widow G became life- 
tenant of W:s estate, and his daughter B be- 
came entitled to succeed after G's death- In 
18S2, a suit was brought by S and G against F, to 
recover the value of a branch of a mango tree 
wrongfully taken by the defendant, and for main- 
tenance of possession over the grove in which 
the tree was situate. The suit was dismissed, 
and it was decided that R was not the owner of 
the grove, nor was G the owner. In 1885 B 
brought a suit against Gt S, V and to whom 
Fhad sold some of the trees, claiming a de- 
claration of her right and possession of the grove, 
upon the allegation that the proceedings of 1882 
were carried on in collusion between 5 and G on 
the one hand and ¥ on the other, for the purpose 
of improperly preventing her from asserting her 
rights. Held that if the suit of 1882 was a 
genuine suit and was properly contested by 
the then plaintiffs, though 5 might have been 
improperly joined as plaintiff, any decision 
then passed again'^t G would be binding 
upon the present piaii^iff, and estop her 
again litigating questions which were then 
decided. Held also that if the plaintiffs 
specific allegation of fraud and collusion in the 
proceedings of 1882 were established, and even 
if the decree of 1882 did dispose of the question 
now sougM to be re-opened, the decision in that 
suit wotlld not be binding on the ^plaintiff under 
the circumstances. Held also that if it should 
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turn out that there was fraud and collusion in the 
proceedings of 1S82, and an attempt to interfere 
with the plaintiffs right as reversioner to the grove 
on the death of her mother, she would be en- 
titled in the present suit to claim not only a 
declaration of her right, but also to have the 
grove reduced into the possession of the life- 
tenant, and that such relief could be given tmon 
this form of plaint. Katama JSlatcTtiaPs Case 
9 Moo., /. A., 543) ; Adi Ifeo Narain Singh 
V. Bukharan &ngh (/. R., 5 AIL, 532) and 

Sant Kumar Deo Saran 
365 j referred to. Sachit and another v, 
Budhua Kuar, 

[VI- 15 S 

See also 

Sant Kumar Deosaran and others. 

[VI -120 

Bachcha and another V, Bhawani Prasad 
AND another. 

[ 1-108 

(99.) Near and remote reversioners---* 

Suit by.] Where a Hindu widow in possession 
as such of her deceased husband’s property 
alienates it, only the person presumptively en- 
titled to possess the property on her death may 
sue for a declaration of his right as against such 
alienation, unless such person has precluded him- 
self from so suing by collusion and connivance, 
when the person entitled next to him may so 
sue. Raghunath and others Thakuri 
AND others. 

[I-lll 

Madari and another V, Malki and others 
« [IV- 15 I 

Jhula and another V, Kanta Prasad and 
another. 

[VII -01 

Sheomurat Singh and another v. Ram 
Autar and another. 

[VIII -178 

ISHUAR Narain v. Janki. 

[XIII -40 

(100). — - .] A 

reversioner of the estate of a deceased Hindu 
sued for cancellation of a sale-deed executed by 
the widow, on the ground that it was executed 
without legal necessity, and for a declaration 
that the alienation was void and incapable of 
affecting his right of succession. A daughter of 
the deceased was still living, and had lakea no 
steps to set aside the -sale. 

Per Mahmood, J„ that mere delay by a rever- 
sioner in instituting m suit to set aside an illegal 
sale made by a childless Hindu widow, can not 
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be understood to amount to acquiescence in the 
sale. The acquiescence which would entitle a 
more remote reversioner to maintain the suit 
must be such as would amount to an equitable 
estoppel, precluding the first reversioner from 
contesting the validity of the sale made by the 
widow, Duleep Singh v. Sreekishoon Panday ^ 
CM W. P. H, Rep,, 1872. p, 83), followed. 

Also per MahivTood, J., that the existence of 
female heirs, whose right of succession can not 
surpass a “ widow’s estate ” does not affect the 
status of the nearest presumptive reversionery 
heirs to the ftdl ownership of the estate, 
and that such presumptive heir can maintain 
a suit for declaratory relief, such as was 
prayed for in the present suit, irrespective 
of the question of collusion or concurrence 
by such female heirs in the alienation by 
a childless Hindu widow or other female 
heir holding a similar estate. CImnder Koo?nar 
Hamrae v. Dwarka Nath Purdhan (5. D. A., 
A. P , 1859, P, //, p* 1623) Balgobind Ram 
V. Hirusranee (2 R., 255) followed, Bhag- 

wan Dee?i Doohey v. Mayna Baee (ii Moo, L A,, 
487); Sri Gajapathi Nitamani Patta Mahadevi 
Gartt V. Sri GajapaiM Radha Mani Patta 
Mahadevi Garu {L, R„ 4 /. A„ 212) and Rant Lai 
V. Bunsee Dhnr {S. I), A., N,-PF, P,, 1866, p, 
671 referred to ; Ra?ii Ammd /Coer v. The Courl 
of Wards {L* R„ 8 /. A,, 14) distinguished. 

Per Oldfield, J., that the nearest rever- 
sioner being the widow’s daughter, who herself 
could only take a limited interest in the pro- 
perty, and who had herself taken no steps to 
set aside the sale, the Court would be exer- 
cising a . proper discretion in permitting the 
plaintiff, as the next reversioner after the 
daughter, to bring the suit. Balgobind 2/. Ram 
Kuar and others, 

[IV-155 

(6). Succession* [ 

(101) . '^Saplnda.'l Held that a Hindu in 

the 6th line of descent from the deceased was well 
within the Sapinda ” limit and had all the 
rights of a “ SapmdaP Kalian Smgk v. Pa 7 i 
Kuar {AIL H,C.Rep„ 1875,^. 33^) ^^^d Umaid 
Bahadur V, Udoi Chand (/. L, R„ 6 Calc,,^ 119) 
followed. Agdi and others Lalji and 

OTHERS. 

[I'142 

(102) . - ’ ^ ’ • Brothers soni\ Held that, in de- 
fault of brothers, brother’s sons inherit the pro- 
perty per capita and not per-stirpes. Ajudhia 
Prasad v, SheoNarain and others. Ajudhia 
Prasad v, Sheo Narain and others. 

[III-140 

Baldeo Prasad and another v, Kanhia Lal. 

[V-30i 

( 1 03.) — Mother-- St^p mother).] There 

is no distinction in the Hindu Law between a 
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mother and a step mother in regard to the share 
to which they are entitled on partititioii. 
Both mother and step-mother are entitled 
to a share equal to the share of a son, 
Damoodur Mtsser v. Se^tabuUy Mis min (/. 
Z, R.^ 8 Calc,, 537) referred to. Mathura « 
Prasad v, Deoka and another, 

[X-124 

( 104 ), Step-mother-^ Custom.] Accord-, 

ing to the Mitakskara School of Hindu Law a 
step-mother, not being one of the females ex- 
pressly named in the Mitakskara and not being 
included under the term “Mother” in Cb^ter ii. 
s. 3, cannot inherit from her deceased step-son. 
Gauri Sahaiv, Rukko (/. L. R., 3 AIL, 45); 
Jagat Naruin v. Sheo Das {LL, R., 5 AIL, 311); 
Lala Joti Lal V. Musam 7 ?tat Dura?t/ Kower\ 
(B, L. R., Stipp, VoL, Pt. /, p. 67) ; Kessa?'bai 
V. Valab Raoji (/. Z. R., 4 Bo 7 n,, 1S8) and 
Kumaravelu v. Vlrafia Gotmdan (A Z. R., 5 
Mad., , 29) referred to . To establish the existence 
of a custom, modifying or varying the general 
law it is necessary to prove not merely that in- 
stances have occurred apparently consistent with 
the alleged custom, but cases should be shown 
in which the right has been more or less con- 
tested and the contest subsequently abandoned 
by persons interested in denying the existence 
of the custom alleged, Rama Nand and others 
V. SURGXANI, 

[XIV-47 

(105) . -SlsterC] According to the law of 

the Mitakskara none but female^ expressly 
named can inherit, and the sister of a deceasea 
Hindu, not being so named, is therefore not 
entitled to succeed to his estate, Gaurl Sakai 
v,R 7 fkko{LL.R., 3 AIL, 4 S) followed. Jagesra 
Kuari V. Sheodas and another. 

[III-5I 

( 106 ) . Sistefs so?t),] Held that in the 

absen ce of nearer relatives a man maybe heir to 
his mother’s brother as regards property which 
is governed by the Mitakskara law of inheri- 
tance. Thakooram Sahiba v. MoJiim Lall {ii 
Moo./. A., 3S6); Rao Kurwi Smgh v. Nawab 
Mah 07 ?i€d Fyz Ail Khafi (14 Moo. I. A., 1S7) ; 
Amrita Kumari Debt v. Lakee Naram Chakra- 
butty (10 W. R.y P, 76) ; Gfidhari Lall Roy v. 
The Be 7 tgal Gover 7 i 7 ne 7 it {12 Moo. /. A. 4'^S); 
NarahU Kuar v, Cka^idi Dm (/. L. R., 9 AIL^ 
467) ; and Ufnaid Byihadurv. Udoy €ha 7 td (Z 
Z. R., 6 Calc., ii9) referred to. Raghunath 
Kuari and another 1^. Munnan Misr. 

CXVIII-13 

Naraini Kuar v. Chandz Din and another, 

[VII-118 

( 107 ) . ■^U 7 tprovided daughter.] The es- 

tate of a deceased Hindu governed by the law of 
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the Mil^hara, was in the possession of one of 
his daughters, who was in poor circumstances. 
His other daughter, who was well off and 
possessed of property, claimed to share in such 
estate, contending, with reference to the law 
of the Mztakshara^ that, as no provision had 
been made for her by her father, she was 
“ unprovided ” for, within the meaning of that 
law, and therefore entitled to share in such 
estate. Held that such expression must be 
construed irrespective of the sources of provi- 
sion or nonprovision. Danko v, Darbo and 
ANOTHER. 

[11-30 


(lOS).- 


— Daughter's sozt^s sou.] 

in the case of a sonless Hindu, his separate es- 
tate devc^ves in the first instance, upon his widow 
or widows, and thereafter upon the daughter or 
daughters and it is not till the death of the daugh- 
ter or daughters that the daughter’s son’s right 
of inheritance initiates, and the death of a 
daughter’s son antecedent to the death of a 
daughter would prevent the estate from devolv- 
ing upon the son of such daughter’s son. 
Upon the death of a sonless Hindu, his sepa- 
rate estate devolved upon his two widows, the 
first of whom had a daughter, who had two sons 
G and 5*, G having a sou D. After the death 
of the first widow, the second came into sole 
possession of the property, and so continued 
till her death in 1882. At that time 5 was still 
living, but G had not been heard of by any of 
his relatives or friends since 1869 or i870. In 
18S4, a purchaser from 5 claimed possession of 
the whole estate, and was resisted by /), on the 
ground that the estate had, on the death of the 
second widow, devolved on his father and 5 
Jointly, and 5 was not competent to alienate it. 
Held that under the circumstances the defend- 
ant’s father must be held to have died prior to 
the time referred to ; that consequently, accord- 
ing to the Hindu Law, the right of succession to 
his grandfather’s estate did not vest in him 
jointly with the plaintift’s vendor, so as to enable 
the defendant to claim through him ; that the 
plaintiff’s vendor was therefore competent to 
alienate the entire estate, and the claim must be 
allowed. MmJiar All v, Budh Singh {/. L. i?., 
^ AlLy 297) ; Jamnajay Mosumdar v. Keshab 
Lai Gkose (2. B. L. A. €., 134) ; Gurtt Das 
Nag V. Matt Lai Nag (6 B. L» R. Ap,, 16) and 
Parmeshar Raiv. Bisheshar Singh, {/. X. i?., i 
AIL, S3) referred to. Dharup Hath v, Gobind 
Sarak. 

[VI-239 

(109). Soft born after pariition^Pro- 

perty acquired after partition.] The property 
acquired by a Hindu governed by the law of 
the Miiakshara after a partition has taken 
place between him and his sons devolves on 
his de£^th, when he leaves a son born after 
partition on such son, to the ex^ciusion of the 
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other sons. Nawae Singh v. Bhagwan Singk 

AND ANOTHER. 

[11-98 

(110). Grandson «— Vested interest — 

Power to enforce partition^] In a joint Hindu 
family governed by the Mitakshara law a grand-* 
son has by birth a vested interest in ancestral 
property, which entitles him to enforce partition 
in the life-time of his father and grandfather, 
and such interest is saleable in execution of 
decree. Been Dayal Lnl v. Jug deep Narain 
Siftgh (/. L. R.i 3 Calc., 198) ; La/jeet Singh v. 
Rajcoomar Singh (12 B. L. R., 373) and Naga- 
Unga Mudall v. Subbiramaniya Mudali (i 
Mad^ H. C. Rep., p. 77), referred to. Jugal 
Kishore V, Shib Sahai and another. 


[111-102 


(111) . Out cos U — Brother in castC’^ 

Soft.] Khuman, a Brahmin, lived with a Bania 
widow, for which offence he ivas outcasted. 
He left his family and his village and went to 
live elsewhere, taking the widow with him. 
He had sons by her, and he and his family 
lived as cultivators and acquired property. 
Khuman died in his new home and left the 
widow and their sons in possession of the pro- • 
perty which he had acquired. This being so 
the brothers of the deceased Khuman sold the 
property which had been thus acquired by 
him to one R K. R K thereupon sued his 
vendor and the surviving sons of Khuman by 
the widow, together with their mother and the 
widow of a deceased son for recovery of the 
property. Held that the sons of Khuman by 
the Bania widow with whom he had been 
living and their mother were entitled to remain 
in possession of the property acquired by Khu- 
man as against the blothers of the deceased 
who had remained in caste. Radha Kishen 
AND OTHERS V, RaJ KUAR. 

[XI.157 

( 112 ) . llegitimate son-- 

Sudra.] Held that an Ahir who was the ofi- 
spring of an adulterous intercourse, was incap- 
able of inheriting his father’s property, even as 
a Sudra. Venceiachella Chatty v. Parvatkammal 
(8 Mad. H. C. Rep., 134) ; Pafisi Nayuan v» 
Bangaru Nyadu (4 Mad. H. C. Rep,, 204) ; 
Viramuthu Udayan v Singaravelu (X Z. R,, 
i Mad., 306) ; Rahi v. Govinda (/. X. R., 1 

97) and Narain BhartM v. Laving 
Bharthi (/. X. i?., 2 Bom,, 140) referred to. 
Dalip and others V. Ganpat 

[vi-iae 


( 116),- — — — Brother s widow,] lusthis case 
^e di^nct Court, relying on the ruling of the 
Privy Council in LuUoobhoy BappoobJmy v. Cos* 
sibai {L, R,, ^ /nd, App., 239) granted a certi- 
ficate under Act XXVII of i86o to the brother’s 
widow of the deceased in preference to his 
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second male cousin. Held that the vdew express- 
ed in that case by their Lordships of the Privy 
Council had reference to the law of inheritance 
recognised in the presidency of Bombay, and 
not to that followed on this side of India. 
The law as recognised in these provinces was 
to be found in the ruling of this Court in 
Gauri Sahai v. Rtikko (/. H 3 All.^ 45^. 
Kalka Prasad and others v, Gaura and 

ANOTHER* 

* [ 11-79 

<1I4) Full and half hloodl] The dis- 

tinction of whole blood and half blood applies, 
according to the rule of succession of the 
Mitakshara founded on propinquity of blood, to 
sapinda relations other than the brother and his 
sons. Sa??ialv. A?nm (/. L. f?., 6 394) not 

followed. Sub A Singh and others v, Sarafraz 
Kuar and others, 

[XVII-53 

( i ] 5) Priesls — Cuslo^nl] The appellants, 

the sons of one G C, deceased, after their 
father’s death, by an instrument, dated the 26th 
January, 1871, confirmed an endowment of 
certain property which their deceased father had 
made in favour of a certain temple. That 
instrument provided that one CZ, should be the 
resident priest of the temple, and should be 
entrusted with its repairs and expenses, which 
were to be defrayed from the profits of the pro- 
perty, the subject of the endowment, and that 
his heirs and successors were to act in accord- 
ance with the terms of the instrument, one of 
which required that yearly accounts should be 
submitted to the appellants. C L having died, 
the appellants brought the present suit to eject 
his widow/, a minor, and to obtain a declaration 
of their right to appoint his successor. The 
suit was defended on fs behalf by her father, 
who disputed the claim of the appellants on the 
ground that J ivas the legal successor to her 
deceased husband. Held that the appellants 
had a right to see that the funds were 
administered, according to the intention of the 
endowment ; that they could interfere if the 
manager neglected his duties and betrayed his 
trust. The question whether /, could succeed 
to C L depended upon the rules and customs 
by which priests were appointed, which must 
be ascertained. Narsingh Sahai and others 
V, Darjan, 

[ 1-52 

(116) Maliani- Custom —Nlhafigl] The 

question who is entitled to succeed to the office 
of a deceased Mahant must be decided in each 
case upon the evidence as to the customs relating 
to succession observed by the particular sect to 
which the deceased Mahanl belonged. It is 
necessary for the person claiming a right to 
succeed as Makani to establish that right by 
satisfactory evidence. cannot derive any 
advantage from the weakness of his opponent’s 
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title. It was necessary for the plaintiff in this 
case to prove that he was Niha7ig'\ as distin- 
guished from ''GyihasP\ which he failed to do, 
Genda Puri v. Chhaiar Puri (Z. /i?., 13 / 
A,^ 100) referred to. For explanations of the 
terms* Hiha7ig'' 2ii\di Grihast'* see the judg-^ 
ment of Alahmood, J. passhn, Basdeo Vn 
Gharib Das. 

[XT 59 

( 1 2 7) Exclusion from inheritance — 

Leprosy^ This was a suit by one RS to set aside 
a deed oi Sankalap executed by his brother RG 
in favor of X, on the ground that RG hadj^een a 
leper from his birth, and that he had never taken 
a share in the family ancestral property. Tiie 
defence was that the leprosy was not congenita! 
but of recent date, and that RG had 4br many 
years before its commencement been in separate 
possession of his share in the ancestral estate 
and was therefore competent to transfer his 
share. Both the lower Courts found that 
RGs leprosy was not congenita! and that up to 
the date of the Sa?tkalap he had shared in the 
profits of the ancestral estate, but the lower 
appellate Court finding that the ancestral estate 
was joint undivided family property gave^the 
plaintiff a decree on the ground that an aliena- 
tion by co-sharer in a joint undivided family 
property of his share without the consent of the 
other co-sharers was invalid. Held that the 
finding of the lower Courts on the question 
whether RG held his share of the ancestral 
estate separately were not satisfactory. Held 
further that it is incurable lepro^ only oi the 
sanious or ulcerous type, which, 11 contracted 
before partition excludes the person afflicted 
with it from a share in the ancestral estate^ and 
there was no distinct finding by either of the 
lower Courts as to the character of the leprosy, 
Ananias. Rama Bai{I- Z. i 554 ). 

Both those issues were consequently sent down, 
to the Court below for a distinct and definite 
finding. Ram Gholam and another v. Ram 
Sahai. 

[1-121 

(118). — Jnsa^iity,'] 

A person is disqualified under Hindu law from 
succeeding to property, if he is insane when 
the succession opens, whether his insanity is 
curable or incurable. Under the same law, 
when property has once vested by succession in 
a person, his sub^equent^ insanity will not be 
a ground for its resumptions. Under the same 
law although a pe^on becomes qualified to 
succeed to property, after the disqualification 
of insanity ceases, he cannot resume properly 
from an heir who has succeeded to it in con- 
sequence of his disqualifications when the suc- 
cession opened. Dwarka Nath Bysak v. Ma- 
hendro Itath Bysah, (9 B. L. R., Brajes 
Blmkan Lai Ahusii v. Bicha7t Dobi (g'B. Z. /f.,. 
204, NoleYt Kalidas Das v. Krishait Cha^idra 
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Das, (2, B, L. R*, F, B„ 103) referred to. Deo 
Kishen V. Budh Prakash, 

[III-105 

(1X9). The 

^ rule of Hindu Law which disqualifies “ idiots ” 
and “ madmen ” from inheritance should be 
enforced only upon the most clear and satis- 
factory proof that its requirements are satisfied. 
The rule does not contemplate the disqualifica- 
tion of persons who are merely of weak intellect 
in the sense that they are not up to the average 
standard of human intelligence, or endued 
with the business capacity to manage their affairs 
propei’iy-- Tirumamagal Ammal v. Rama- 
svami Ayyajigar (i Mad, H. C. Rep,^ 214) 
distinguished. Surti v, Narain Dai. 

[X-110 

( 7 ) Stridhan. 

(120) , — Moveable properly,] Held that 

under the Benares school moveable property, to 
ivhich a Hindu woman succeeds by inheritance 
does not form part of her stridhafu Chandan 
Kuar V, IsHRi Singh and another. 

[IV-67 

(121) Property inherited from father 

Aiienation,] Ordinarily it is the duty of the fa- 
ther in a Hindu family to provide for his daugh- 
ter's marriage, but where the father was not pos- 
sessed of sufficient means to do so, and the mother, 
to raise money to meet the expenses of the daugh- 
ter’s marriage, mortgaged property of- her own 
which had come to her from her father. It was 
he/dthsit the mortgage was made for legal neces- 
sity and was a valid mortgage. Rustam Singh 
V, Moti Singh. 

[XVI-155 

(122) Property received from uterine 

brother -^Succession alienation,] Immoveable 
property acquired by a childless Hindu widow 
from her deceased uterine brother is her stri- 
dhan and stridhan with which the heirs to 
her husband have nothing to do. Over such 
property her control is absolute and unim- 

eachable, and the relations of her husband 
ave no such reversionary status in respect of 
it as will entitle them to sue to set aside an 
alienation of it by her. Munia and another v, 
PURAN. 

^ . [III-47 

(1 2S) , Succession-^Form of marriage.] 

Upon the death of a childless Hindu widow who 
had been married in one of the four approved 
forms of marriage, S; one of the collateral rela- 
tives of her husband, stating that his minor son 
had been adopted by her, obtained possession of 
certain property which had formed her stridhan, 
and mifiation of names was effected in the 
minor’s favor in the revenue records. A suit 
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was instituted against S and his son by C, on 
the allegation that he and y, who were colla- 
teral relatives of the widow’s husband, were en- 
titled, under the Hindu Law, to succeed in 
moieties to the properties left by her as her 
stridhan and claiming recovery of possession of 
half her property. In defence, the adoption was 
pleaded, and another plea was that the widow 
had left a brother, who in the gTbsence of the 
adoption, would succeed to the property to the 
exclusion of the plaintiff. *» The Court of first in- 
stance held that the alleged adoption had not 
been proved. In the lower appellate Court the 
plea as to adoption was given up. Held that, 
upon the facts found, the plaintiff was the heir 
of the deceased widow, and as such entitled 
to succeed to her stridhan under the Hindu 
Law. Thakoor Deybee v.Baluh Ram (ii Moo, 
/. A.% 135) followed. Munia v. Puran (A L., 
R., 5 AIL, 310) distinguished. Champat v, 
Shiba and another, 

[VI-142 

( 124 ). ,] 

Where there was no reliable evidence as to 
the particular form in which the marriage of a 
deceased Hindu widow was celebrated '.-—held 
by the Full Bench that the marriage must be 
presumed to have been in one of the approved 
forms, and that the deceased’s stridhan would 
therefore descend to her husband’s and not to 
her father’s heirs. Musammai Thakoor Deybee 
v,Rai BalakRam (11 Moo. I, A,^ 175) followed. 
Chatar Singh v, Anand Ram. 

[X -96 

( 125 .) Widow's possession— Presump* 

tion as to nahire of,] The very slightest evidence 
would be sufficient to raise a presumption that 
a childless Hindu widow in a joint Hindu 
family was in possession of the estate with the 
consent of the heirs or owners as a licensee 
only. But where such a widow has been in 
continued and unobstructed possession of pro- 
fits for many years and more particularly where 
she has dealt with the property by sale as her 
own, and such acts have not been challenged 
by those interested in the property, and there 
is no evidence that she was in possession with 
the consent of the heirs or owners for main- 
tenance, no presumption of laiv arises except 
the ordinary presumption that a person in en- 
joyment of property under such conditions is in 
possession adversely to the owners. Sewa Ram 
AND OTHERS V, LaCHMAN PRASAD AND 
OTHERS. 

[VXII-1S3 

( 126 ), ,] One 

TR predeceased his father SR w^o died 
in 1858. From 1858 to 1881 5 , widow of TR, 
was in possession of the property left by SR, 
The plaintiff, representative of C, brother of SR, 
claims the property^on the allegation that the 
family was joint and that on the death of SR 
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the plaintiffs father became entitled to the pro- i 
petty. No evidence was given by the plaintiff | 
to show that S was in possession of the pro- 
perty by the consent of the family, or for main- 
tenance or for any other reason which might 
induce a Hindu family to allow a widow to be in 
possession. Held that the Court was not, in 
the absence of such evidence, bound to con- 
clude that the\vidow was in possession with 
the consent of thS family. That under the cir- 
cumstances the possession of S must be pre- 
sumed to be adverse. Narain Das ?/. Bansi- 

DHAR, 

[VII-43 

( 127 ) . .] In 

this suit plaintift-respoudent came into Court 
in the chai'acter of a reversioner, seeking to 
invalidate two alienations made by a Hindu 
widow, on the ground that she had only a life 
interest in the property and therefore could not 
alienate the property for purposes not necessary 
beyond her life-time. The defence of the 
widow S was that she had got the property 
from her husband b>[ a deed of gift ; that ever 
since she had been in possession as absolute 
proprietor. That she was recorded as pro- 
prietress in possession in the life-time of her 
deceased husband and has so continued ever 
since (a period of 20 years) is not denied by the 
plaintiff. Held that the burden of proving that 
she was not the absolute proprietress of the 
estate was upon the plaintiff and he having 
given no evidence must fail. Held further 
that the plaintiff cannot now take the ground 
that a Hindu widow who has taken property 
by gift from her husband is also restricted from 
making such alienation, as it would be taking 
a ground altogether different and inconsistent 
with that upon whict? he came into Court. 
Shyam Kuar and another V. Sumer Singh. 

[V-282 

( 128 ) . * Compromise.} 

Disputes having arisen between the sole survi- 
ving member of a joint Hindu family and his 
brother’s widow, an amicable arrangement was 
come to, and certain deeds were executed by 
both parties, under which the widow was placed 
in possession of a certain house. On the part 
of the brother-in-law it was recited that, with 
a view to permanently settling the matters in 
dispute, he had received in cash from the 
widow the value of his share in the house, that 
she had been put in possession of the house and 
was in sole proprietary possession thereof, and 
that he had no connection whatever with it. 
Subsequently, the widow executed a deed of 
gift purporting to convey to the donee an 
absolu-le proprietary title to the house. After 
her death, the brother-in-law brought a suit 
against the donee to recover possession of the 
house, on the ground that the deed of gift could 
not convey to him more' than the life-interest 
of the widow donor. Held that the deed of 
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gift must be construed with referrence to the 
nature of the general rights of the donor at the 
time of execution, as a Hindu widow in a joint 
Hindu family, entitled only to maintenance. 
Sreemutiy Babutiy Dossee v. Slbchunder 
MidlickKp Moo. /. A.^i) and Denonath Mukerji ^ 
V. Copal Chur 7 t Mukerji (8 Calc. Z. R.^ 57} 
referred to. Held also, having regard to the 
rules of the Hindu Law regarding the possession 
by widows of joint family property in lieu of 
maintenance, and to the experience of the 
Courts in connection with such matters, that it 
was for the donee to establish clearly and 
specifically that the donor, at the time when 
she executed the deed of gift, had^&y such 
absolute right of ownership as would entitle her 
to alienate the property for any interest beyond 
a life-estate. Held further, that there was 
nothing in the deeds under which ihe donor 
obtained possession of the property, which 
placed beyond doubt the intention of the parties 
that she should be entitled to the absolute 
ownership of the property ; and that her estate 
therefore could at best be regarded as a life- 
estate, and the deed of gift as binding upon the 
plaintiff during her life-time, but not furher. 
Ganpat Rao Ram Chander. 

LI2M11 

( 129 ) . Partition.} 

Upon the death of one B 5 , his heirs agreed to 
refer the question of the distribution of his estate 
to 2^ panchayat^ which, in 1868, gave its award, 
under the terms whereof the entire estate of 
the deceased was partitioned. In this partition 
an entire village G was allotted to B AT, the 
widow of the deceased. B K dieil in 1882 and 
her son’s widow G K laid claim to half the 
village G. It is admitted that G ICs husband 
had predeceased his mother B K and there is 
no question that if B Ks estate in the village 
were in the nature of an ordinary Hindu 
widow’s estate, G K would have no right of 
inheritance under the Hindu Law. But it is 
contended that the award of 1868 was in fact 
a mere family arrangement and not a regular 
partition. That the village was given to 

ill lieu of maintenance and that the real intent 
of the award was to divide the village between 
the two sons of B S, the plaintiff’s husband and 
his brother. Held that a careful perusal of the 
panc/iayat SLW^rd showed that its intent and 
effect was to make a partition in which B K 
was allowed a share as the widow of B S* 
G K had therefore no right in the property. 
Bihari Singh ^nd otii^rs v. Ganesh Ruar* 

[IF-2i7 

(130) .——— SI Entry in 

wajib-uUarzi} One M R, a separated Hindu, died 
in 1862, leaving him surviving two daughters and 
a daughter-in-law, Musammat Sohni, the widow 
of a predeceased son. During his life-time 
M R hadMiaused to be recorded in the wajtb'uC 
arses of two yillages D and owned^by him— 
“ Musammat Sohni, wife of my son Salig Ram, 
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shall be regarded as owner after my death.” 
In the wajib-ul-arz of a third village the follow- 
ing entry was recorded. “After my death 
Ganga Sahai, the adopted son, and Musammat 
Sohoi, the wife of Salig Ram, shall have a right 
^ to the property. Subsequently to the death of 
M the nature of the estate taken by Musam- 
raat Sohni in the villages D and Ay came before 
a Court of law and Musammat Sohni did not 
challenge the decree which was then passed 
declaring her interest to be only a life estate. 
Held that under the above circumstances and 
having regard to the sentiments prevalent 
amongst Hindus on the subject of the devolu- 
tion o1r«s!i moveable property upon females, the 
device of the villages D and A must be taken 
to convey an estate for life only and not the 
absolute 9wnership in the villages, Sreemuiiy 
Soorjeemoney Dassee v. Denobundoi> MiiUtck 
(6 Mm,. L A.y 526) and Moidvie Mahomed 
Shumsool Hooda v, Shemukram (£. R /, A., 
7) referred to. Hlra Bai v. Lakskmi Bat (/, L, 
K.y II Bom.y 573) and Koonj Behar I Dhurv, 
Prem Chund Duff \L Z. R,, 5 Calc.y 684) con- 
sidered. Mathura Das and others v, Bhi- 
KHAN MaL and others. 

[XVI-171 

(131), Presumptionas to property 

being separateC\ Held that the fact of a Hindu 
widow’s name being recorded in the revenue 
papers is not even prima facie evidence that 
she inherited her husbands share (in a joint 
Hindu familj^). It might have been recorded by 
way of consolation which is often the practice. 
Ganesh Sin^h and another V, J amna Kuar. 

[VII-215 

0 32). Alienation— •Right of purchaser 

to recover purchase money i] Held that a Hindu 
%vidow could not alienate joint ancestral pro- 
perty and the purchaser of such property could 
not claim the purchase money on the sale be- 
ing set aside. Baldeo Das and another v, 
Tota Ram. 

[VI-70 

^133)^ .possession m lieu of 

maintenance^^ Held that a Hindu widow who 
is in possession of her husband’s estate in lieu 
of maintenance and not in succession to him, 
has not a right to sell or alienate such estate; 
and the reversioner to such estate is entitled to 
have any such sale (or alienation by her) set 
aside. Jag at Ram and ochers v. Mahesh 
Chaubey and others. 

[11-57 

(1 31). — — Ljgal necessity —Pious 

purposes),} An alienation by a Hindu widow 
of her deceased husband's estate for pious and 
religious purposes, made for her own spiritual 
ivelfare, and not for that of her deceased hus- 
band, is noir valid. The power of a Hii?du widow 
to alienate her deceased husband’s estate for 
pious and religious purposes defined. The 
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Collector of Masulipatam v. C,V, Narraianapah 
(8 Moo,y f A. y 500) referred to. Puran Dai 

Jainarain and another. 

[11-115 

(135).—— Expenses of litiga» 

tion.} Ry a Hindu widow, who had succeeded to 
the estate of her deceased husba^nd, mortgaged 
a portion of it to Z, as security for the repay- 
ment of money which she borrowed from him 
for the purpose of suing for an estate to which 
her deceased husband had an alleged right 
of succession, which he had not however him- 
self sought to enforce. This suit was dismiss* 
ed, Ry subsequently transferred her deceased 
husband’s estate to her daughter Z Z sued R 
and / to enforce the mortgage made to him by 
Ry by cancelment of such transfer. Held that 
the mere fact that the mortgaged property had 
been transferred to / did not preclude her from 
contending, as next reversioner, that the mortgage 
of such property by R was void for want of 
legal necessity. That under the circumstances 
stated above, there was not any “legal neces- 
sity ” within the meaning of the Hindu Law, for 
such mortgage, and such suit not having been 
for the benefit of the estate of Hs deceased 
husband, that consequently such mortgage 
was not valid so far as the reversionary right 
of / was concerned. That, however, Ps right to 
the mortgaged property as transferee from Ry 
was subject to such mortgage. The nature of a 
Hindu widow’s estate in her deceased husband’s 
immoveable property, her power of alienation 
generally, and her power of alienation in parti- 
cular for the purposes of litigation, discuss- 
ed. Htmoomaiipersaud Panday v. Babooee 
Mun 7 'aj Koonweree (6 Moo,y L A., 393); The Col- 
lector of Masulipata 7 n v. C. V, Narrainapah (S 
Moo, I, A.y^zg ) ; Grose v. A 77 tl 7 ‘ta 77 tayl I)asi U 
B,L, R. O, C,y I, 12 VV. R.'y O, C,y 13) ; Phool 
Koer w, Dabee Perskad (12 IV. R, 187); Roy 
M 7 ikhu 7 i Lallv, Stewart {1% W, Ry i 2 i)\ Nugett- 
derchM 7 tder Ghose v. Sreemutty Ka 7 nmee Dossee 
(ii Moo. Z A.y 241) and Baijtm Doobey v. 
Birj Bhookhtm Lai AwusU (Z. R^ 2 Ind, 
App y 275) referred to. Indar Kuar v, Lalta 
Prasad. 

[ii-isa 

(13i3). — Gove 7 ' 7 tmefit reve- 

nue).} A mortgagee from a Hindu widow wish- 
ing to show as, against the widow’s reversioners, 
that legal necessity, in the shape of payment of 
Government revenue, existed for making the 
mortgage, must show in such a case that a sale 
on behalf of Government was contemplated 
imminent. Mata Pars had v. Bkageef^uthee {N,- 
W, P, H. C. Rep.y VoL 2 p. 78) distinguished 
and in part dissented from, Mahipat SSngh 
Ajudhia. 

[xiii-iea 

(137). — - — Application of the 

money),} A Hindu widow in possession of her 
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husband's estate as such borowed money from 
the appellants on a mortgage of such estate for 
the purpose of discharging a just debt due from 
such estate, and the appellants lent her such 
money for such purpose. She did not use such 
money for the purpose for which it was borrowed 
and lent, but for some other purpose of her own. 
He/d that the mortgage was not invalid be- 
cause the mortgage-money had not been applied 
for the purpose fo? which it had been borrowed. 
Ganga Din and others v, Maharaji. 

[1-14 

( 138 ) . •Consent of next rever- 

slo:zer7[ A, a Hindu widow, transferred the pro- 
perty left to her by her husband to ^ by a deed 
of gift. C, a divided next reversioner, consented 
to such transfer by attesting the deed of gift. Held 
that Cs son could not sue to set aside the alie- 
nations. Ganesh Dai v, Babbu Misr and 

OTHERS. 

[111-176 

( 139 ) ...- .] A 

Hindu widow in possession can, with the con- 
sent of a reversioner, make a valid gift which 
will operate so far as the interests of the widow 
and that of the consenting reversionor are con- 
cerned. RaMADHIN and ANOTHER V, MaTHURA 
Singh and others. 

[VIII-79 

(140) . .] A 

gift by a Hindu widow, who has succeeded to 
the separate estate of her deceased husband, 
of such estate, is not valid and does not create 
a title which cannot be impeached by the remoter 
reversioner, because it has been made with the 
consent of the next rei^ersioner. Raj Bulliibh 
Sen V. Oomesh C/mnder Rooz (A Z, i?., 5 Calc.^ 44) 
and Nofer Doss Roy v. Modhu Soondari Btirmo- 
nia (/. Z. i?., 5 Calc., 732) dissented from. Raj 
Lukhee Dabea v. Gookool Chunder Chowdhry 
(13 Moo, 1. A,, 209) and T/ie Collector of Masuli- 
patam v. Cavaly Vencata Narrainapah (8 Moo. 
/. A., 529) referred to. Sia Dost v. Gur Sahai 
(/. Z. R., 3 AIL, 362, F. A. No. 116 of 1882) not 
reported distinguished. Ramphal Rai and an- 
other V. Tula Kuari and others. 

[III-243 

(HI). An 

alienation by a Hindu widow of her husband's 
estate does not, because it is made with the 
consent of her daughter, the next reversioner, 
and in favor of the daughter’s sons, the heirs 
presumptive, so far as remoter reversioners are 
concerned, pass any thing more than the widow’s 
interest in such estate. Ramphal Rai v. Tula 
KuaH (/. Z. R., 6 AIL, 116) followed. Madan 
Mohan and another v. Puran Mal and 

OTHERS. ^ 

[lY-Sl 
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(U2). £ 1 .] The 

widow of a separated Hindu being in possession 
as such widow of property left by her husband 
executed a deed of gift of such property in favor 
of her daughter’s son, her daughter being also 
a party to the deed. Subsequently to the 
e.’cecution of this deed of gift the executant’s ^ 
daughter gave birth to another son. Held that 
the deed in question could not affect more than 
the life-interests of the executant and her 
daughter and could not operate to prevent the 
succession (as to a moiety of the property) 
opening up in favor of the subsequent born 
son on the death of the survivor of the two 
ladies. Ra7npkal Rai v. Tula Kuari {/. Z. R., 

6 All , 116) referred to. Duli Singh z'.-^^ndar 
Singh. 

[XII-33 

( Z f 3 ) . Saraogi Baity as — Jains 

Held that amongst Agarwalla Banias of the 
Saraogi sect of the Jain religion a widow has 
full power of alienation in respect of the non- 
ancestral property of her deceased husband; 
but that she has no such power in respect of 
the property which is ancestral. Held also 
that where a custom alleged to be followed 
by any particular class of people is in dispute, 
judicial decisions in which such custom has 
been recognized as the custom of the class ia 
question are good evidence of the existence of 
such custom. Sheo Singh Rai v. Dakko (6 
AL-W. P. H. C. Rep., 382) and (Z Z. R., i 
AIL, 6SS) referred to. C ho fay Ball v. Chunna 
Ball (/. Z. R„ 4 Calc. 744) explained. Hoolas 
Rae V. Bhoivani (6 N.-W. Z. H. C. Rep., 
39^* 397 ) ^1^4 Behari Bal v. S&okbasi Bat 
(loc cit, p. 398) commented upon. Shimbhu 
Nath and ANorHER v, Gayan Chand. 

[XIV-123 

(H4). ” Sadhi\ Upon the death 

of a Hindu, a dispute as to his separate estate 
took place between his mother and his widow, 
which was referred to arbitration, and an award 
was made dividing the property between the 
disputants. It did not appear that either of 
them claimed the property absolutely, but they 
disputed as to who should have a life-interest 
in it, and this was the subject of the arbitra- 
tion and of the award. Subsequently the 
mother executed a deed of gift of part of the 
property which came to her in favour of her 
nephews. The daughter and the daughter’s 
sons of the deceased, as reversioners, sued the 
donees to set aside the ^ft, asserting that the 
donor had no power to make it having under 
the Hindu Law ^ life-interest only in the 
property. The parties %vere Sadhs, Held 
that the Hindu Law of inheritance was presu- 
mably applicable to the parties, and the defend- 
ants had not shown that any custom among 
the Sadhs, having the force of la\y, prevailed 
opposed to ^the Hindu Law. Held thd,i inas- 
much as the" donor was in any circumstances 
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entitled to maintenance, and the decision 

come to upon the arbitration, was to put tier 
in possession of half the property, but only 
on the footing of a woman’s interest for lile, 
the defendants could not set up any 
adverse possession on her part to defeat the 
claim of the reversioners. lieid^ also that the 
Plaintiffs were competent to maintain suit 
as reversioners to the widow, and 
to a decree for a declaration that the gift should 
oot affect any of their rights as reversioners 
after the widow’s death. Gopi Chand and 
ImrUERV. SUJAN Kuar and others. 

[VI-243 


Two widows-^Naiure of their 


not several, 
of two such Hindu 
manager of such estate, and 


« When theTr" LOTdships of the Privy Coun- 
dl have seen fit to place a definite wnstrucUon 
upon any point of Hindu Law, the High Cour 
is^ound by such construction until such time 
as their Lordships may thinkfit to vary the same. 
According to the Mitdkshara law, the estate 
whiS twb Hindu widows take by inheritance 
from their deceased husband is 
but joint. The senior 

widows is not a manage _ ^ ^ .. . 

competent for purposes of legal necessity to 
alienate it without the consent of the 
Bhugwandeen Doobey v.Myna 
/ A%7\ and Gajfatht Nilamam v. GajapMt 

Radlt^ni{L L R.i Mad.. 290) referred to. 
Ram Piyari v. Mul Chand. 

[IV-282 

n40) ■ „ .—Decree against widow as re- 

■bresenting the estate— Res-mdicata.I Jh^ 
reversioners to the estate of a deceased Hindu 
brought a suit against his widow for posspsion 
of certain shares in certain villages alleging 
that such shares were joint ancestral property 
and the widow was only entitled to mainten- 
ance The widow set up a defence that such 
shares were the separate property of her husband. 
The Court finding that the shares were joint 
ancestral property decreed the plamtirs claim 
in the following terms:— “The claim ot the 
plaintiffs to establish their right of inheritance 
to the shares claimed is decreed, but their 
claim for possession of such shares is dismiss- 
ed and the defendant shall remain in posses- 
sion thereof for life ; after her death the 
plaintiffs are entitled to take possession of such 
shares. The defendant shall not be competent 
to transfer the same and any act of waste on 
her part shall be held invalid and void.” Some 
ten or twelve years after the" daughters of the 
deceased sued their mother for possession of 
such shares, claiming byCight of inheritance 
from their father alleging that their cause of 
action arose in 1879 when their mother attempt- 
ed to commit \vaste. The widow confessed 
iudgment and the Court made a decree in 
accordance n with this confession of mdgraent. 
Thereupon the reversioners brought the present 
suit against the daughters and tne widow for 
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cancelment of that decree as collusively ob- 
tained and for possession of such shares. The 
daughters set up as a defence that such shares 
were not joint ancestral property but the 
separate property of their father. Held that 
the former decree having been fairly and openly 
obtained against the widow, the daughters 
were bound by it. Nand Kumar v. Radha 
Kuari (/. L, R., i AH.. 282). respondents 
were not however entitled to possession as 
that decree declared future acts of waste by the 
widow to be ‘ \ipsis factis ” null and void. It 
did not declare the reversioners entitled to 
possession on their occurrence. Bachcha and 
ANOTHER V. BHaWANI PrASAD AND ANOTHER. 

[1-106 


(U 7 ). 


-•1 A 


suit brought against AT, the widow of a HindUi 
by the representatives of R's brothers H and 
Py for possession of his estate, ended inf a 
compromise by which the defendant recognized 
the plaintiffs rights, and conceded that the 
family was joint. After ICs death, M. a 
daughter of R. brought a suit on her own be- 
half against the abovementioned plaintiffs for 
possession of her father’s estate, but afterwards 
withdrew her claim. Subsequently. 5 , M s son, 
who had been born after Ks compromise, 
brought a suit against M and the representa- 
tives of Hsmd P to recover possession of the 
estate on the allegation that the family being 
a divided one, he was entitled under the Hindu 
law, to succeed to such estate, and that both the 
compromise entered into by K and the with- 
drawal of the former suit by M were in fraud of 
his succession, and did not affect his rights. 
The Court of first instance found that plaintiff 
was entitled to succeed to the estate, but that 
his mother being still alive, he was entitled to 
possession after her death only, and upon 
these findings, gave him a decree declaring his 
right to possession on M’s death. The lower 
appellate Court reversed the decree holding 
that the compromise entered into by K was 
conclusive against the plaintiffs claim, and 
also that, during his mother’s life-time, he had 
no locus standi to maintain the suit. 

Per Mahmood, J., that the plaintiff’s right as 
a daughter’s son (which were not affected by 
his birth having taken place after his maternal 
grandfather’s death) did not entitle him, 
under ordinary circumstances to succeed to his 
maternal grandfather’s estate in a divided 
Hindu family, during the existence of a 
daughter, whether she were his own mother or 
his maternal aunt; and that the claim for 
possession was therefore rightly dismissed. 
Aumirtolal Bose v. Rajooneekanf Mittar (15 
B. L R.y 10) ; Sibta v. Badri Prasad {L i?., 


and Baijnath v, Mahibir (/. L» 
608) referred to. Also that the 
prayer in the plaint" was wide enough to 
include prayer for declaratory relief such as 
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the first Court had given. Also that tjie 
rule whereby decrees obtained against a 
Hindu widow succeeding to her husband’s 
estate as heir are binding by way of res^ 
judicata against all who in the order of succes- 
sion come after her, and in that sense may be 
dealt with as her representative was limited to 
decrees fairly obtained against the widow in a 
contested and bo7td fide litigation, and would 
not apply to ‘the compromise effected by 
which could scarcely be regarded as on a higher 
footing than an alienatipn which the widow in 
possession of her husband’s divided estate 
might have made and which the plaintift dis- 
tinctly alleged had not been fairly obtained. 
Ra?tt A^iuftd Koer v. The Court of the Wards 
(/. L, R.t 6 Calc,^ 764) \Na7td Kmnar v. Rad ha 
Kuari (/. L. R,^ i AIL, 282) and Kata??ia 
Natchiar's case {9 Adoo, I, A,, 543) referred to. 
Also that ATs withdrawal of her suit was not a 
bar to the suit of the plaintiff. Also that it could 
not be said that daughter’s son was not under 
any condition, competent to maintain a decla- 
ratory suit. Sant Kumar z/. Deo Saran and 

OTHERS. 

[VI-129 

See also 

Sachit and another V, Buhna Kuar. 

:vi-153 

( 118 / Adverse possession agai7tst 

widow — Reversio7te?'si\ Where property which 
by law should be in the possession of a female 
heir is held adversely to such heir by a tres- 
passer, the possession of trespasser is adverse 
also as against the reversioner of such female 
heir as well as against the female heir, and limi- 
tation will begin to run against the reversioners 
from the date of the coi»mencement of such ad- 
verse possession. Hauuntan Prasad v. Bha- 

f ault Prasad {W,AL 1897, p. So) approi^ed. The 
uU Bench decision in Rajn Kali v. Kedar^zaih 
(/. L. R,,I4 ail, 156) has been iraplidely over- 
ruled by the judgment of the Privy Council in 
Mussammat Lachha7i Ktmwar v. Ancmt Smgh 
(A. 22 /. A., 25). In an appeal from an order 

of an appellate Court the High Court is bound to 
accept, as in a second appeal from a decree, 
the findings of fact arrived at by the lower 
appellate Court, Gouri Shafikar v. Kari 77 ta 
Ihbi (/. L. R., 15 AIL, 413) approved. Tika 
Ram and another v, ^hama Charan, 

[XVII-19 5 

^ 1 49 ^ — — •' - A lie 7 iatio 7 t — Forfeiture . ] 

Held that the mere fact that a Hindu daughter 
bad consented to allow the names of her uncle’s 
sons to recorded in respect of her father’s 
separate estate did not cause her to forfeit her 
rights in the estate so as to entitle the next 
reversioners (her sons) to maintain an action 
for possession of the esftite. Prag Das v. 


HIKBtJ J31AW- mvid’han.'-fco^itmuejl.J 
Hari KisJia7t (/. £. 7 ?., i AIL, 503) followed, 
Mohan Lal and another Pal “(cam and 
OTHERS. 

[Il-il 

( 150 ). .] A 

Hindu tvidow^* alienated a portion of the pro- 
perty she had inherited from her husband 
to her husband’s brother’s widow R. The 
plaintiffs, the next reversioners to the estate of 
the husband^ sued to establish their reversion™ 
ary right to such estate and for the cancellation 
of the alienation. Held that the plaintifls were 
entitled to a decree as claimed, but at the same 
time defendants? should hold and enjoy posses- 
sion of the property transferred to' her during 
the life time of S, and that the decro^ ..<'Ould 
not prejudice any rights of maintenance that 
i? might hereafter be able to assert against the 
holders of the estate when the succession to it 
opened out on the death of 5, as it was found 
that both the widows were entitled to be 
maintained out of the profits of the land, 
SuKH Das and another v, Rammo. 

[1-104 

Widow m possession ifi lieu 

of 77iainte7ta7ice^Right to niamtam suit as 
co-sha7'er.y\ This was a suit by the plaintiff for a 
declarationof her proprietary right to certain 
land held in common by the co-sharers of the 
village and to have certain buildings erected 
thereon without her consent, by the defend- 
ants, also a co-sharer demolished. Held that 
as she was the widow of a Hindu who had 
pre-deceased his father and as her name was 
entered in the khezvat for the purpose of her 
maintenance, she had no proprieta^'y right in 
the village and the suit was not maintainable. 
Mendu V. Nathan and others. 

[IV-102 

( 152 ). — Suit to set aside alie7mlio7ti\ 

Held that a childless Hindu widow had no 
locus sta7idi to sue to set aside a mortgage made 
by the members of the joint family. Matadin 
AND OTHERS V> GHANSHAM SiNGH AND OTHERS. 

[1-125 

(]53). Widow’s debis-^Li ability of 

estate).'] G separated sonless Hindu, "died 

possessed of certain 2 e 77 imdari property, 
which passed to his widow y. Dtiring Js 
possession the la 7 nbardar of the village paid 
certain Government revenue due by /. in respect 
of the property left by G D. J died and the 
property in question passed to 5 A’ as heir to 
G D. On suit by ^he la77z%a7^dar io recover from 
.S N the money paid on behalf of/, it was held 
that the only decree»to which the Icmibardor 
was entitled was a decree against SN as /’.s 
representative payable out of the assets, if any, 
which had come S N from J. Seth Chiton 
Mai v. Skib Lal {f L. R., 14 AIL, 273) refer- 
red tO.SlA^ANAND V, HaR LaL, «. 
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1-^.1 The 

creditors of a Hindu widow cannot after her 
death have recourse to ancestral property in the 
hands of the reversioners in respect of which 
the widow had had only a widow’s life-estate 
even though the debt sued upon was incurred 
for legal necessity and was one in respect of 
which such property might have been made 
liable beyond the widow’s life-time, if in fact 
there is no instrument charging the^ property 
beyond the widow’s life-time. Shiamanand 
V. Har Lai N. 96, p. i54j; Ramasami 
Mndaliar v, Sellattammal (/. i. 4 Mad., 
375) refered to. Ram Coomar Mitter v. Icha- 
moyi Dasi (/. L. i?., 6 Cal., 36), dissented from, 
Dhiraj Singh v. Manga Ram and another. 

"" [xvii-e 9 


(9). Miscellaneous. 

^X55), Raj-Impartibility—Prifnogem- 

iure Cusiom-^Alienatiofi.l Where there is no 

local or family custom overriding the general 
law, the successions to a Raj or impartible 
zaminadari, according to Hindu Law, goes by 
primogeniture. In the absence of any custom to 
the contrary, a Raj or impartible zamindari is ac- 
cording to Hindu Law, not separate property but 
joint family property. The Shivagimga Case 
(9 Moo. I, p. 543); Rama Lakshmi Am?nal v. 
Sivanautka Perumal Sethurayar (14 3doo, 
LA. sjo); Doorga Prasad Singkv. Doorga Kon- 

wariiL L. R.r^Cal, 190); Raja^ Vann* 
mula Venkayamah v, Stree Rajah Yanumula 
Boochia Vanko?tdora{iz ^Moo. I. A. 333) and 
Periasami v. Pertasami (Z.. R., 5 L A., 61) 
followed. The Tipperah Case (12 Moo. /. A., 
523) observed on. According to the law of the 
Mitakshara, joint family property cannot be 
alienated by any member of the family save for 
urgent and necessary expenses of the family, 
without the consent of all the members. Held, 
therefore, where the holder of an impartible 
Raj made an absolute gift of a portion of the 
estate appertaining to the Raj to one of his 
wives, “ in token of his love for her, ’[and his 
eldest son sued to set aside the alienation, that 
the parties being members of a joint Hindu 
family, and governed by the law of the Mltak- 
shara the son was entitled to bring the suit, 
and that the alienation, not being made for 
necessary purposes, was void. Held also on the 
evidence in this case that a custom entitling the 
holder of the Raj to make such an alienation 
%vas not established. Bhawani Ghulam and 
ANOTHER V. DEO RAJ KuAR, GUARDIAN OF LaL 

Naraindar BahadUIi Pal. '' 

im-121 

p 51^ Widow ^Succession 

Impartible ancestral estate is not merely by 
reason of its being impartible, the separate 
estate of the single member of the^undivided 
family, u.pdii whom it devolves so long as the 
family continues joint Chiuta Man Singh v. 


HIHDiy LAW- Miscellaneous, 

(continued.) 

Notvlukho Koeri (/. L. R., i Calc., 153) ; {£. 
R., 2 hid., Ap., 263) referred to and followed. A 
female can not inherit impartible, ancestral 
estate, belonging to a joint family, under the 
Mitakshara. when there are any male members 
of the family who are qualified to succeed as 
heirs, a rule of law not dependant on custom^ 
only a custom modifying the law in this respect 
must be accustomed to admit females, not ac- 
custom to exclude them. M(Zharani Hiranath 
Koerv. Ram Narain Singh (9Z. Z, R., 274 1 
approved. Where Raj estate, ancestral and 
impartible, was not separated property and the 
family was undivided, and where no special 
custom existed, modifying the Mitakshara law 
of succession, held that the nearest male 
collateral relation of the last Raja who died with- 
out male issue, was entitled to succeed in pre- 
ference to the Rajds widow. This relation, viz. 
a brother of the late Raja’s deceased father, at 
one time received an allowance for maintenance 
out of the family estate. What amounted taan 
attachment of this, according to a subsequent 
judicial decision, occurred in 1857. Held that 
he had not thereby been deprived of his right of 
succeeding as a member of the joint family. 
The Raj estate in question originated in the 
partition of a more ancient one with others out 
of which minor estates were formed. If in the 
latter there had been descents to widows, no 
inferrence hence, to support the widow’s claim 
to inherit in this family could be drawn. Such 
minor’s estates might have been separate (which 
estates granted for maintenance probably would 
be) and in that case the widows of the last 
holders would have succeeded them in due 
course of law. Unless connection is shown 
between families, evidence of a special family 
custom in one is not evidence of a similar family 
custom in another. Raiah Rup Singh v. Rani 
Baisni and the Collector of Etawa. 

CIV -246 


p57) RestiiMtion of conjugal rights 

This suit for restitution of conjugal rights by a 
sunar\v^.s resisted on two grounds :—(i) that 
under an agreement, the plaintiff had prior to 
his marriage to the defendant No. i undertaken 
to live in tlie house of his mother-in-law after 
marriage and that defendant No. i was married 
to him on that condition, that contrary to that 
agreement plaintiff has left the house and re- 
f^uses to live in it. That the plaintift having 
taken a Muhammadan woman as his mistress 
has been put out of caste. Held that the first 
defence was clearly absurd. As to the second 
defence it had force, but as the impropriety and 
breach of caste rules of which plaintiff was guilty 
was of such a character as did not render him 
liable to perpetual excommunication ^the suit 
should be decreed with the condition that the 
plaintiff should first obtain his restoration to 
his caste. Sarassuxi and another v, Sheo- 
NA'RAXn. M 
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HIHBU LAW-Misc0llaneous,--(i'^;^//i- 

n'^ied. ) * 

(158). .] Accord- 

ing to the Hindu Law the main rights and duties 
of husband and wife mter se were legal, as dis- 
tinct from moral, rights and duties and their 
enforcement devolved upon the king. More- 
over the Hindu Law contemplated the enforce- 
ment of such rights and duties by either party 
against the otjier and not exclusively by the 
husband against tlie wife. The Civil Courts of 
British India as occupying the position in respect 
of judicial functions fotmerly occupied in the 
system of Hindu Laiv by the king have undoubt- 
edly jurisdiction in respect of the enforcement 
of such rights and duties. The Civil Courts of 
British India can therefore properly entertain 
a suit between Hindus for the restitution of 
conjugal rights, or for the recovery of a wife 
who has deserted her husband. It is not neces- 
sary as a condition precedent to such suits, the 
parties being Hindus, that there should be any 
demand by the plaintiff and a refusal by the 
defendant. The provisions of arts. 34 and 35 
of the second schedule of the Limitation Act 
cannot be taken as applicable to suits of the 
description. To hold that they did apply would 
be to introduce serious innovations into the 
personal law of the Hindus (and of the Muham- 
madans) which could not have been contempla- 
ted by a statute of the nature and scope of the 
Limitation Act. The limitation applicable to^ 
suits of the present nature is that of art. 120 of 
the second schedule, read with s. 23 of the 
Limitation Act. Desertion by a wife of her 
husband is permitted by the Hindu Law under 
certain circumstances, but the insanity of the 
husband will not justify his desertion by; the 
wife. In any case desertion does not terminate 
the relation of husband and wife. A suit for 
restitution of conjugal rights could in such case 
only be effectually 3S:iet by establishing a 
plea of some matrimonial offence on the part of 
the complainant such as would entitle the 
defendant to a separation. Legal cruelty on 
the part of the complainant may be a ground for 
refusing restitution of conjugal rights, or for 
imposing terms on the complainant. Binda v, 
Kaunsilia and another. 

[XI-18 

(159). Marriage— Karao—Jais.'] Held 

that a Karao marriage between Jats was a law- 
ful union and the issue of such a marriage was 
entitled to inheritance. Naurang v, Fahim 
AND OTHERS. 

[III-17 

(1 50). Gaud harva^ Custom] Held 

that a^marriage by the gaud/iarp” form is 
nothing more or less than concubinage, and has 
become obsolete as a form of marriage giving 
the status of wife and making the offspring 
legitimate. Also with reference to the entry 
in the wajib-^ul-urz^ that it did not neces- 
sarily place illegitimate children on an equality 


HIlfDXJ ^ ^ LAW- MisceiianeonSj 

mtedl) ^ 

with legitimate as heirs ; and if thit was its 
intention it was ineffectual, as parties could not 
by agreement alter the law of succession ; and 
if the entry was regarded as evidence of custom 
it was not conclusive, Bhauni Maharaj 
Singh. 

[1-48 

(151 Between illegitimate Hht- 

dusi\ There is nothing to prevent two illegiti« 
mate Hindus from contracting a valid marriage 
between themselves according to Hindu rites. 
SUKKHO AND ANOTHER V, RaM CHARAN. 

JXII-27 

(162) . Fathers consent.] Under the 

Hindu Law if a girl is given in marriage by hex* 
mother and all the necessary rites are duly 
performed and there is no question of force or 
fraud and no other legal impediment to the 
marriage, the marriage will not be invalid 
merely because the consent of the girl’s father 
has not been obtained. Baee Rulyai v. yey 
Chund Kewal (i Modeys Digest^ 181) and 
Venkatacharyulu v. Rangac/iaryulu (/. Z, 

16, Mad,, 316) referred to. Ghazi v, Sukru,» 

[XVII-139 

( 1 63) . Co 7 ifllct of Hindu afid Mu/iam- 

madan laws,] To entitle a person to have the 
Hindu or Muhammadan law applied to him under 
the first paragraph of s. 24 of Act VI of 1871, 
he must be an orthodox believer in the Hindu 
or Muhammadan religion. The mere circum- 
stance that he calls himself, or is called by 
others, a Hindu or Muhammadan, as the case 
may be, is not enough. His only claim to have 
a special kind of law applied to him is that he 
follows and observes a particular religion that 
of itself creates his law for him. It he fails to 
establish his religion his privilege to the appli- 
cation of its law fails also and he must be re- 
legated to that class of persons whose cases 
have to be dealt with under the latter para- 
graph of s. 24 of Act VI of 1871, according 
to justice, equity, and good conscience. B 
alleging that his family was a joint undivided 
Hindu family sued R, his father, for a declara- 
tion that certain property was joint ancestral 
propert}^ and for partition of his share according 
to the Hindu Law of inheritance of such pro- 
perty, viz, one moiety. R set up as a defence 
to the suit that the members of the family were 
Muhammadans apd were therefore not governed 
by the Hindu Law. The evidence in the suit 
established that tlit^ members of the family 
were neither orthocfex Hindus nor Muhamma- 
dans. It also established that the Hindu Law 
of inheritance had always been followed in the 
family. Held, following the principle enunciat- 
ed above, that the family not being Hindus or 
Muhamnffadans, the rule of decision applicable 
to the suite* was neither Hindu nor •Muham- 
madan law, hut justice, equity, and good 
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consciencfe) that, the Hindu Law of inheritance 
having always been followed in the family, it 
was lustice, equity, and good conscience to ap- 
ply that law to the suit ; and that therefore B 
\vas entitled to demand a partition of half of the 
family estate. Raj Bahadur and others v, 
^ Bishen Dial, 

[11-74 

(104.) — * *.] The plaintiff, 

a Muhammadan, claimed as heir to one Inder 
Kuar through her (Inder Kuar’s) mother. It 
was found that Inder Kuar was the daughter 
of a Muhammadan prostitute by a Hindu father 
afid h^d been brought up in her father s house 
as a Hiildu, She had been married according 
to the Hindu ceremony to a person who was 
the son of a Muhammadan mother and a Hindu 
father and who lived as a Hindu. Held that, 
even if the plaintiff had established her relation- 
ship to the mother of Inder Kuar (which was 
not clear), there was no principle of law by 
which she could be regarded as the heir of 
inder Kuar. The principle of law enunciated 
in Raj Bahadur v. Bisken Dayal (I. L.R.^ 4 
4//., 343) followed. Buddhi Bibi v. Babu 
Ram and others. 

r. [XI-65 

(165) Religious endowment^ Right to 

manage -- Alienation,\ The right of managing 
a temple, which is a religious endowment, of 
officiating at the worship conducted in it, and 
of receiving the ofterings at the shrine, can not, 
in default of proof to the contrary, pass out- 
side the family of the trustee, until absolute 
failure of siTccession in his family, and such 
rights are therefore not saleable in execution of 
decree. The principle laid down by the Privy 
Council in Rajah Vurmah Valla v. Ravi 
Vurmah Mutha {L. R., 4 /nd, 76) 

followed. Durga Bibi and another v. Chak- 
CHAL Ram. 

[1-124 

Gifi-Seesen.] The delivery to 

the donee oi immoveable property of the deed of 
gift is sufficient to pass the title to such proper- 
ty to the donee without actual physical posses- 
sion of such property being taken by the donee. 
Manhhari v. Naunidh ( /. Z. i?., 4 All^y 40) 
followed. Balmakund v. Bhagwan Das. 

[XIV'-21 

(107).- -Dehts—Liaklify of person in 

possession of property ih Held that the daughters- 
fn-law of a Hindu who were in possession of the 
whole of the property left hy him under a will 
though not legal heirs to the deceased, could be 
sued for the debts due by the deceased donor 
and were liable to the extent of the property 
devise^ no matter whether the will rvas genu- 
ine or otherwise. Gulabi and another v, 
Asa " 

" [1.50 


HIHDU LAW-"MiscellaIleoIlS.~^^r^?«- 
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Partition — Person seehing nmsl 

bring all property in hotchpot Held that 
where a member of a joint Hindu family seeks 
for partition of property in the hands of the 
other members he is bound to bring into 
hotchpot any undivided property held by him- 
self alone. PiARi Lal V, Umrao Singh. 

[III-220 

mBIAn PEHAIi cdDE.-~<Act 

XLV of 1860 .) 

(1) .— s. 21 — Public servant—Conservancy 
7noharfir.\ Held that a conservancy moharrir is 
not a public servant within the meaning ofs, 21, 
Penal Code. Empress v, Khurshed All 

[V-175 

( 2 ) . Conservancy I ?$s- 

pector.'] PI eld that a Conservancy Inspector 
(attached to the Municipality) sent by the 
Municipal Board on the application of one M to 
the house of M to cause his foundation to be 
filled up and to report, if any body prevented it, 
was not a public servant within the meaning of 
s. 21, clause (6) ; consequently ofiering a bribe 
to him was not punishable. Empress v, Debi 
D iN. 

CVI-295 

( 3 ) . — Manager under 

Court of Wards,] Held that the Manager of a 
village under the Court of Wards was a public 
servant wdthin the meaning of s. 21, clause (9). 
Ishari V, SiTAL Prasad 

[■^-297 

( 4 ) ^ Person discharging 

duties of,] Any person, whether receiving pay 
or not, who chooses to taJce upon himself duties 
and responsibilities belonging to the position of 
of a public servant, and performs those duties, 
and accepts those responsibilities, and is recog- 
nised as filling the position of a public servant, 
must be regarded as one, and it does not lie in 
his mouth to say subsequently that, notwith- 
standing his performance of public duties and the 
recognition by others of such performance, he 
is not a “ public servant ”, within the definition 
contained in s. 21 of the Penal Code. Empress 

Parmeshar Dat. 

See also 

Queen Empress, v. Kalian Singh. 

[XI-206 

(6). Mirdek] 

s. 353, No, (2). 

s. loss---Wrongful^ gain,] 

Se'e s. 409, No, (i). 

S. 24.-~~Dishonestly^ 

Sees, 37^1 No. (i). 
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mBlAn PEHAD CODE-s. 24,^(coni^i^ 
^ ?medj ^ 

Sees* 39J> No. (i). 

s. 403, No. (2). 

ss. 24 Fraudulently a?id dishonestly 

See s- 463, Nos, (2) and (3). 

s. 471, Nos, {^1) and {2). 

s. SO-Valuadls security, ^ 

See s. 467. 

(1) .— s. 84— Act done hi furtherance of com- 
mon intent — Private defejice, ] 

See s. 99, No. (4). 

(3) .] The 

prisoners, C and Z), resisted the law- 

mi arrest of Ahyo. public servant in the lawful 
discharge of his duty and in doing so caused 
grievous hurt to him. The injuries to the 
public servant were inflicted by A and B, 
Upon these facts the Sessions Judge convicted 
A and B under s. 333, Penal Code, and C and D 
under s. f Penal Code. Held that the convic- 
tion of A and B was right, but that of C and D 
was not right under either of the two sections, 
for they had not caused the grievous hurt, nor was 
it caused “ in furtherance of the common inten- 
tion of all," their common intention being to 
rescue the prisoners and not to cause grievous 
hurt ; so s. 34 was not applicable, nor was s, 109 
applicable. These two should be convicted 
under s. 332, Penal Code. Empress v, Dharam 
Rai and others. 

[VII-236 

s. 8S—Dijffer£?it offences)i\ A quarrel arose 
between C on the one s^ide and I and B on the 
other. C abused /, whereupon i struck him 
with a stick, and B struck him down with an 
axe on the head. He also received two other 
wounds with the axe on other parts of the body. 
Any one of the three axe w^nds was sufficient 
to cause death, more specially that on the head. 
Held^ that B was guilty of culpable homicide, 
while /was guilty of voluntarily causing hurt 
and that the case fell under s. 38, Penal Code. 
Empress v. Indak and others, 

[11-23 

1 1), s. 40- O^ence— Order directing arrest 
n?ider s, 55, Crimmal Procedure Code.\ 

See s. 224, 

(2) . • — •‘Travelling without ticket)t] 

m 

See s. 64. 

s. 69 — Tra7tsportati07i— Imprisonment ift 
lieu of fi7%e)l\ Held ths^ the word “ impri- 
sonment " as used either in s. 59 or s. 75 , Pena! 


IKBIAH^PEINAL CODE-s. 

nued.J 

Code, cannot be taken to include, no^ only the 
substantive imprisonment which can be awarded, 
but also such imprisonment as might have been 
awarded on account of default in payment of 
fine, in computing the terms of three years and 
seven years mentioned in those sections res- 
pectively. Empress v, Yusuf. 

[ii-iie 

s. 64 — Imp7lso7i7}ie7it in lieu of excess fa?'e 
7‘ecoverable tmder Railway Act — Offe7ice'\.'\ 
A passenger who travels in a train without 
having a proper pass or ticket with him has not 
committed an “offence.’* He cannot therefore be 
legally sentenced to imprisonment in djpfault 
of payment of the excess charge and fAre which 
may be recovered under the provisions of s. 
113, cl. (4) of Act iX of 1890. Queen Empress 
V, Ram Pal, f 

[XVII-196 

Q, ’70--!77zp7iso7tnie7if 171 lieu of fi7te — Dis- 
cha7'ge of fi7te')i\ The accused was convicted 
and sentenced to simple imprisonment for two 
months, and to pay a fine of Rs. 2,000, or, in 
default, to suffer a further term of imprison- 
ment. He paid a part of the fine only and was 
therefore released after having suffered, the 
proportionate imprisonment, provided for, iii 
the case of default, under s. 69, Penal Code. 
Held that the fact that he had undergone the 
proportionate imprisonment did^ not discharge 
him of his liability to pay the fine. But that 
the Judge had a discretion in the matter and 
as in this case the failure to pay was due to 
the accused’s want of means the fine is par- 
doned. Empress v, Fanthome. * 

[11-85 

(1). s. 71 — Double co7ivictio7ts—U7iders$. 147 
and 'yiS) A prosecution of the common object 
of an unlawful assembly, with his own hand, 
caused grievous hurt. M and other members 
of the assembly, as to whom it did not appear 
whether or not any of them personally used 
force or violence, were convicted of rioting 
under s. 147 and causing grievous hurt under 
s. 325, Penal Code, and were each sentenced to 
separate terms of imprisonment for each offence, 
Held that the riot could not, in any of the cases, 
be considered a part of the offence under s. 325, 
that s. 71 did not apply, and that the sentences 
were legal. Quee7i E7?ipress v. Pam Paftab 
(/. L, R,i 6 All.y 21) dissented from ; Quee7i 
Empress v. Dtmgar Singh (/ L,R.,^ All,, 29); 
Queen Empress Ra7ns€rup {I,L,R., 7 All,^ 
767); Queen Empf'ess v. Rubbe-oo4lah {7 W. R. 
Cr, 13) ; Lokenath ^irkar v, Queefi Empress 
(/. L, R., II Calc,, 349); Queeft E?npress v. Pet'- 
shad (/. L* R, 7 AIL^ 414) ; Cha7tdra Kant 
Bhattachafjeev. Quee7t Efn press (/. L. R. 12 
Calc, ^ Meg, v. Tukayabin Tamana {I. Z, 
/?., 1 Bo7^,, 214) referred to, Empress v, BrsH- 
ESHAR AND OTHERS. 

" tVII-i40 
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IS 

(2).. Under ss» 148 and 304).] 

G and certain other persons were committed for 
trial before the Court of Session, charged under 
ss. 148 and 304, Penal Code. The Sessions Judge 
found on the evidence that a fight took place 
between two parties ; that the prisoners were 
the aggressors \ that they used /aik/s ; that the 
deceased received blows at the hands of 
one or more of the accused ; that his spleen 
which was not diseased, was thus ruptured 
and his death was caused ; and that each of 
the five prisoners having at the time been a 
member of an unlawful assembly was respon- 
sible for the death of the deceased. On these 
findings-he convicted them under s. 304, Penal 
Code, and sentenced them to three months* 
rigorous imprisonment. Held that on these 
findings the prisoners should have been con- 
victed both under ss. 148 and Penal Code, 
and that the sentences passed were inadequate. 
Accordingly all the prisoners were convicted 
under s. 148 and Penal Code, and sentenced 
each to six months’ rigorous imprisonment 
under s. 148 and the sentence on G was en- 
hanced to one year’s rigorous imprisonment. 
Empress v, Gattu and others. 

, [III-32 

Under ss. %Zoand 457 — 

Sentence?^ Under ss. 35 and 235, Criminal Pro- 
cedure Code, a Magistrate may legally pass a 
separate sentence of two years^ rigorous impri- 
sonment and fine under ss. 379 and 380 and 454, 
Penal Code, the two offences forming part of 
the same transaction and being tried together. 
But a Sessiolns judge trying such a case under 
s. 379 or s. 380 and s. 454, would under no cir- 
cumstances be justified in passing a sentence of 
10 years’ imprisonment under the latter part of 
s. 454 and of 4 years’ imprisonment under s. 380. 
The latter portions of s. 454 and 457 were framed 
to include the case of house-trespassers and 
house-breakers who had not only intended to 
commit but had actually committed theft. 
Queen Empress v. Ajudhia (/. Z. i?., 2 AU.^ 644); 
and Queen Empress v. Sakkaram Bkau (/. Z. 
i?., 10 Bam. ^ 493) referred to. Empress z'. Zor 
Singh. 

[VIII-5 

1 

that double convictions under ss. 3S0 and 457, 
both offences forming one connected act of theft 
or house-breaking, were improper. Empress 
V, Bandhuand OTHmS. 

^ [III-228 

(5), -Under ss. 380 and 461.] 

Where an accused person was found to have 
caused an iron safe to be broken open and to 
have removed and appropriated the contents, it 
held that he might be lawfully convicted of 
and sentenced for separate offences under ss. 
380 and 461 of the Indian Penal Code* Queen 
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Empress v. Zor Sln^h (/. Z. i?., 10 AU.i 146) 
and Queen Empress v. Sakkaram Bkau (/. Z. 
R., 10 Bom., 493) referred to- Queen Empress 
V. Ram Lal. 


[XVD184 


P5) — Under s. i6i.] The accused, 

a head constable of police, wa^, on the facts 
mentioned below, charged and convicted of two 
offences under s, 16 1, of (i) accepting a bribe of 
Rs. 80, on or about the ifth May, 1887, and (ii) of 
accepting a bribe of Rs. 70 on or about the 15th 
August, 1887. On the 15th May, 1887, some Telzes 
were arrested by order of the accused for being 
in possession of some oil suspected to be stolen. 
One of the Telles says that one BJV, who was 
with the accused, said that for Rs. 150 he would 
release the oil and the men. Rs. 80 were raised 
and paid to the accused on the 17th May, 1887, 
and the Telles were thereupon released, the 
accused saying that he could not give up the oil 
at once. The remaining Rs. 70 were paid on "the 
15th August when the oil was also made over to 
tne Telles. Held that this was but one transac- 
tion; one bribe of Rs. 150 was demanded by 
the accused and it does not make any difference 
whether the money was paid in one lump sum 
or in two sums The accused should therefore 
have been convicted and punished of one offence 
under S.161. Empress ‘Z/ Tufail Husain. 

[Vni-184 


( 7 )- - - — Under s, 379.] Held that 

an accused who had at one and the same time 
stolen two bullocks from the custody of a herds- 
man, to whom they had been entrusted by their 
owners could not be separately tried and con- 
victed of two offences under s. 379, Penal 
Code, on the ground that the bullocks belonged 
to different owners, wheVe there was nothing to 
show that the accused knew any thing about 
their ownership. Empress v. Raghu Rai, 

[1-154 

Under s. 41 1 ] Where a per- 
son %vas found in po^ssession of stolen property 
identified as belonging to different owners, but 
it did not appear that he had received such 
property at different times. Held that, he could 
not properly be tried and convicted under s. 
411 of the Indian Penal Code, separately in 
respect of the property identified by each owner. 
Ishan Muckl v. The Queen Empress (/. Z. 

15 Calc,, 511) approved. Queen Empress v. 
M A KHAN, 

[XIII-IOI 

( 9 ). Under s, ^g 2 and s, ig 0 / Act 

XI of 1861).] Held that when a person commit- 
ted robbery being armed with a sword, for the 
possession of which he had not got # license, 
he might properly be convicted of both offences, 
the robbery and the possession of unlicensed 
arms and punished for them separately. Queen- 
Empress V , Nand L/t. 

[XVI-18i 
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(1) . s* 1^,- 'Solitary confinement — Summary 
trial,] Held that it was legal for a Magistrate 
to award solitary confinement in a case which 
had been tried summarily* Empress v, Umar 
Khan. 

[III-224 

(2) . Limit— Several ofiences.] A 

Magistrate foufld an accused person guilty at 
the same trial of “three separate offences and 
sentenced him to three^ separate terms of im- 
prisonment, the collective terms amounting to 
four years; to those sentences the Magistrate 
also annexed in each case a term of solitary 
confinement making altogether eight months 
solitary confinement. Held that the sentence 
of eight month’s solitary confinement, if within 
the letter of the law, was contrary to the inten- 
tion of the Legislature and it was reduced to 
three months. Queen Empress v, Gamj, 

[XV 1-132 

(3) . For the whole term of sen- 

fence.] It is illegal to order a convict to be kept 
in solitary confinement for the whole term of im- 
prisonment to which he is sentenced even 
though such term does not exceed the maxi- 
mum duration of a period of solitary confine- 
ment allowed by s. 74 of the Indian Penal 
Code, Queen Empress Achraj and an- 
other. 

[XV-82 

(1) . s« ^5,--'^/m^risonmenF--I?i lieu of fine.] 

See s. 59. 

(2) ,— Afifilicabiliiy of section to 

o fences under 5n.] S. 75 of the Indian 
Penal Code does not apply to cases which are 
confined to s. 511 of that Code. The oftences 
which come under s. 51 1 must be punished 
entirely irrespective of s 75. Queen Empress 
V. Ajudhia {W, iV. 1895, p, 22) approved. 
Queen Empress v, Bharosa. 

[XV-23 

Empress v» Beharu 

[VI-255 

Empress v. Rustam, 

[IX-17S 

(3) . .] Section 

75 of Act No. XLV of 1S60 does not apply to 
the case of an attempt to commit the offence 
punishable under s. 457 of the Code, after pre- 
vious convictions of offences falling within Chap. 
XII or Chap. XVII, such offence being punisn- 
abie iHiSer s. 511. Shea Saran Tato v. The 
Empress (/. Z, i?., 9 Calc,,^ 877); Empress of 
India v. Ram Dayal (/. L. i?., 3 AlLs 7731; 
Empress v, Nana Rahim (7. Z. 7?., 5 Bom,^ 140) 
and Queen Empress v. SPfekaran Bauri (/, Z. 
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R„ 14 Calc,, 357) referred to. Quee^'Empkess 
V, Ajudhia. 

[XV-22 

(4 ) , --Previous conviction. — Security for 

good behavlovr.] The fact of a convict having 
sufferred a term of imprisonment in conse- 
quence of his default in giving security for 
good behaviour is not a matter which can be 
taken into consideration under s. 75, Penal 
Code. Queen Empress v, Khuda Bakhsh. 

[XIII-43 

(5) . Term of se?itence.] field 

that a Sessions Judge, on convicting aa accused 
perosn under s. 4x1, Penal Code, who had been 
previously convicted of a similar offence, is 
not bound to sentence the prisoner to double 
the amount of punishment to which he would 
otherwise be liable or to transportation for life 
under s. 75, Penal Code. He is competent to 
sentence the prisoner to less than double the 
amount of punishment. Empress v. Kallu. 

[III-98 



that a sentence under ss. 379 and 75, Penal C5de, 
to transportation for ten years was illegal. The 
only alternative to the Sessions Judge was 
either transportation for life or double the 
amount of imprisonment provided by s. 379. 
Empress v, Khunwa. 

[III-225 

s. 9B,—Act causing slight harm,] 

See s. 353, 

s, 425* No. (i). 
s. 403, No. (i). 
s. 499, Nos. (x) and (2), 

(1) . s. 91,— Right of private defence— Riot,] 

See s. 146, Nos. (i), {2), (3), and (4). 

( 2 ) . .] One ME, 

a relative of R, had a quarrel with S and 
ZT, the relatives of the accused BR, R went 
to the spot armed with a lal/u to protect ME 
from S and E ; BR also went there armed 
with a lathi to protect 5 and E from R and 
others. R and'Z^ exchanged abusive lan- 
guage. R then struck BR on the head with his 
lathi and BR then ^turned the bioiv ; R fell 
on the ground and he was then struck another 
blow by another person. Held that on these 
facts BR could not be convicted of any offence 
as he was acting in self defence. Empress v, 
Bisambh^r Rai. 

. " Tvi-ia^ 
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(1) . B of private defence - Pub- 

Uc servanti 

See s. 332, Nos. (i), and {2). 

s. 353* No- CO* 

(2) . — Right of private defence 

•--Public servant i] The right of private defence 
of property does not apply in the case of acts 
done by a public servant ostensibly in the execu- 
tion of his duty as such, though such acts are 
clearly beyond the power and authority of such 
public servant. Queen Empress v, Lekhrajt 

AND OTHERS. 

• ^ ^ [XBia5 

(3) . " ^ Tlme to have recourse to 

public authority. 1 Where certain persons 
found others taking away moveable property in 
which they were interested it was held that 
they were justified in at once reclaiming their 
property by force ; the circumstances being 
such that had the owners applied for the assist- 
ance of the police the others would in all pro- 
babiity have successfully made off with the 
stolen property. Queen Empress z'. Sham- 
sHER Khan. 

^ [XVI-170 

^4^ Extent to which right 

may be exercised,] Several persons on their 
way to a police station to lodge a com- 
plaint were met by others who attempted by 
force to prevent them going to the police sta- 
tion. A fight ensued in which one of the op- 
posing parries suffered grievous hurt. Jleld 
that under the circumstances the first party 
were justified in having recourse to the right 
of private defence and that though some of 
them had exceeded the limits of that right, 
only those who were proved to have exceeded 
those limits w’^ere liable, and s. 34 of the In- 
dian Penal Code could not be applied so as 
to render liable to punishment those members 
of the party who were shown to have caused 
merely simple hurt to their assailants. Queen 
Empress v, Fateu Singh and others. 

[XVB149 

g. lOO, ^Right of private defence— Reason- 
able apprehension^] The law most undoubted- 
ly authorizes a man who is under a reasonable 
apprehension that his life is in danger or liis 
body in risk of griev(5us huri! to inflict death 
upon his assailant either when the assault is 
attempted or directly thn'^atened, but the ap- 
prehension must be reasonable and the vio- 
lence inflicted must not be greater than is 
reasonably necessary for the purposes of self- 
defence. It must be proportionate to and com- 
mensurate «with the quality and character of 
the act is intended to meet and^what is done 


IISTBIAB* rEHAL CODE, s. lOO-fcoM’^ 

tinned* ) 

in excess is not protected. Empress v* Whit- 
taker. 

[11172 

G)* s. 1^1 Abetment 

See s. 34, No. (2). 

(2), Forged document— 

Clie7tt— Pleader Held that^unless it is found 
as a fact that the document filed by a pleader 
was known by him to l?e forged he cannot be 
convicted under s. 471, Penal Code. That the 
^ client who gave the document to the pleader 
was liable not as an abettor but as a principal 
under s. 471, Penal Code. Empress v, Jxwan 

AND ANOTHER. 

* [VII-1@5 

(3.) s . 107-— Expl. (2)~‘ ^Facilitate Extort- 
ing co7tfession*\ A zamindar who had lodged 
a complaint of theft lent a house belonging to 
him^ to the Police officer who was conducting 
the investigation into the theft case for the pur- 
poses of such investigation. It was found that 
at the time of lending the house the zamindar 
knew that it was likely to be used for the pur- 
pose of putting illegal pressure upon persons 
suspected of complicity in or knowledge of the 
theft and also that the zamindar was at times 
present \vhile the Police officer was engaged 
in that house in torturing certain persons 
summoned there by him, though he did not 
actually take part in the torturing. Held that 
under the above circumstances the zammdaf 
was properly convicted under s. 107, Explanation 
ii, of the Indian Penal Code, of doing an act iu 
order to facilitate the commission of an offence 
namely, the offence punishable under s. 330 of 
the Code. Queen Empress v, Faiyaz Husain 

AND ANOTHER, • 

[XVI-194 

(I). s. Vb9—Abet7ne7it— Forgery*] 

See s, SIX , No, (x). 

(g)» - Crimmal breach of trust,] 

See s. 409, No. (1). 

s. Probable conseque^ice of abet- 

mentr— Knowledge,] M and C were proved 
to have connived at a robbery in which 
excessive violence was used, resulting in the 
death of the persons robbed. The Sessions 
Judge convicted M and Cof abetment of murder, 
on the ground that the death was “ a probable 
consequence of the intention known and 
abetted ” by them. Held^ that the test of guilt 
in charges of abetment must always he whe- 
ther having regard to the immediate object of 
the instigation or conspiracy, the act done by the 
principal is one which according to ordinary 
experience and comm^Jn sense, the abettor must 
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have foreseen as probable ; and that having 
regard both to the strictness of the tests which 
should be applied to the interpretation of a 
penal statute, and specially of a section such as 
s. Ill of the Penal Code and also to the neces- 
sary difficulty of questions as to the state of a 
man’s mind at a particular moment. It could 
not, in the present case, be said that, because the 
accused knew of and connived at the intended 
robbery, they must” be presumed to have fore- 
seen that such excessive violence as was used 
%vas probable. Empress v, Mathura Das and 
OTHERS. 

[IV-261 

s. 114r— Presence of abettor !\ One M L 
accused KS with having assaulted him and 
knocked out his tooth. K S, on being acquitted 
charged M L under s. 21 1, Penal Code. ML was 
accordingly committed to the Court of Session 
and convicted. The finding of the Sessions 
Judge was that although KS did not himself 
assault the accused or knocked out his tooth, he 
instigated his servants to do so, which they did 
and probably knocked out his tooth. Held that 
on the facts found K S was guilty of abetment 
of the assault, but being present he must be 
presumed to have committed the offence. 
Therefore the charge of assaulting the accused 
in person, brought by M Z, was not false and 
his conviction must be set aside. Empress 
2/. Mindai Lal. 

[III-S9 

s. 124 A— “ Disaffection^''] Any one who, by 
any of the means referred to in s. 124 A of the 
Indian Penal Code excites, or attempts to excite, 
feelings of hatred, dislike, ill-will, enmity or 
hostility towards the Government established 
by law in British Indi^, excites, or attempts 
to excite, as the case may be, feelings of “ dis- 
afiection” as that term is used in s. 124 A. Such 
feelings are necessarily incoiisistent with and 
incompatible with a disposition to render 
obedience to the lawful authority of Government 
and to support that Go\’'ernment against unlaw- 
ful attempts to subvert or resist it. The term 
" disaffection ” may be taken as synonymous 
with “ disloyalty.” The ordinary meaning of 
the term disaffection ” as used in s. 124A is 
not varied by the explanation appended to that 
section. When a person is charged with having 
committed the offence punishable under s. 124A 
of the Indian Penal Code, his intention may 
be inferred from one particular speech, article, 
or letter, or from that speech article or letter 
considered in conjunction with what such per- 
son has said written or published on another 
or other occasions. Where it is ascertained 
that the ic?tentiou of such person was to excite 
feeling of disaffection to the Government estab- 
lished by law in British India, it is immaterial 
whether or not the words spoken, or written or 
published could have the eft^?ct of exciting such 
feeling of disaffection, and it is immaterial 
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whether the ivords were true or were false, and, 
except on the question of punishment, or in a 
case in which the speaker, writer or publisher 
is charged with having excited such feelings of 
disaffection, it is immaterial whether or not the 
words did in fact excite such feelings of disaffiec- 
tion. Queen Empress v. Amba Prasad. 

[XVIII-1 

S. 14X.—Unlatoful assembly —Common 
objecC] To constitute an unlawful assembly 
within the meaning of s. 141 of the Indian Penal 
Code, it is not necessary that the persons com- 
posing such assembly should meet together 
with a common object ; it is sufficient -if from 
their actions a common object may be inferred 
and such object falls within the purview of s. 
141. Queen Empress v, Sumeshar I4 ai and 

OTHERS. 

[XIII- 169 

(1) , s. 148. — Rioting— Right of private 
dffencei] The petitioners were convicted of 
rioting undet s. 147, Penal Code. They were 
the lessees of certain land and had been in 
possession of it for many years. They went 
to plough the laud and were interfered with fey 
one P and his adherents; a riot occurred in 
which some of P's partisans were hurt. Held 
that the conviction was bad as the petitioners 
had a right of private defence. Empress v, 

DHARAMR.AJ AND OTHERS. 

[11-42 

(2) . ,] The 

appellants and one 7? were at feud, •in regard 
to a field both claiming possession under a mort- 
gage. A suit was instituted in the Civil Court, 
but they agreed to arbitrate the dispute between 
them. The arbitrators were assembling, on the 
day the offence was committed and the appel- 
lants had assembled armed with clubs, when 
R's son passed by on the other side with some 
bullocks and a plough. The appellants believ- 
ing that he was going to plough the field in 
dispute rushed upon him, assaulted him and 
caused the death of one of his party. Held that 
under the circumstances the appellants were 
properly convicted of rioting. There was no 
question in this case of the right of private 
defence. Empress v. Gokul (JV. N, 1S85, 
p. 96), distinguished. Empress v. Ram Saran 

AND OTHERS. 

[yii-74 

(3) . ^ -A .] A 

body o( Kanjars, numbering about 50 persons, 
encamped in a certain! grove of trees in the 
district of Muzaffarnagar, The zamlndars of 
the village in which the grove was situated, 
collected a number of cultivators and went to 
the grove and requested the Kunjars to quit 
the grove, -^'lie Kunjars declined t-o do this 
and a fight took* place between them jfnd the 
zamlndars. It was doubtful which party first 
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resorted to violence. The Magistrate being of 
opinion that the Kmijars constituted an un- 
lawful assembly as their common object was 
to commit criminal trespass and that they were 
guilty of rioting as violence was used by them 
in the prosecution of that common object, con^ 
victed and sentenced the Kunjars under s. 
147, Penal Code. Held that as the accused 
appear to have been simply defending them- 
selves against the attack made upon them by 
the zammdar they were not guilty of an oifence 
under s- 147, Penal Code. And as there was 
no evidence that any of the accused entered 
into^ or upon the property in question “ with 
intent tc? commit an oftence, or to intimidate, 
insult or annoy any person in possession of such 
property ” they could not be convmted of an 
offence under s. i43» Penal Code. Empress 2/. 
Bidhi. 

[VI-254 

^4.) .] An 

exclusive claim to some grass on a certain piece 
of land in a village was made by one 5 B. //, 
another co-sharer in the village, and his party 
determined to take physical possession of this 
grass and to cut it, The grass belonged to the 
joint sharers. H and his party, consisting of 
30 or 40 men went and cut the grass and took 
it away towards their own premises. On their 
way home they passed by the place where the 
other party in the village were sitting and 
discussing among themselves whether they 
should or should not take any physical steps 
to prevent H and his party from taking the 
grass, Afcr some consideration they decided 
not to interfere, but when the opposite party 
was passing by they asserted their right, but 
were insulted and assaulted by bricks being 
thrown at them. They then jumped up and the 
fight began and in the result one man of the 
party who had the grass was killed and a man 
on the other side injured. There was no 
evidence who dealt the fatal below. Held 
that the party qIS B were guilty of no offence 
but that of H were guilty of rioting and volun- 
tarily causing grievous hurt by dangerous 
weapons. Empress v. Gokul and others. 
Empress v. Sigdar and others. 

[V-96 

Deadly weapo 7 i — Lathi The ques- 
tion whether or not a lathi is a “deadly weap- 
on ” within the meaning of s. 148 of the Indian 
Penal Code is a question Qf fact to be deter- 
mined on the special circumstances of each 
case as it arises. Queen Empress Nathu 

AND OTHERS. 

CXn-158 

g. \ 4 B— Section creates no offencei] S. 149 
of the Penal Code creates no ofience, but 
was intended to make it clear "lihat an ac- 
cused person w^hose case falls within its terms 
cannot put forward the defence that he did not 1 
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with his own hand commit the offence, commit- 
ted in prosecution of the common object of 
the unlawful assembly or such as the mem- 
bers of the assembly knew to be likely to 
be committed in prosecution of that object. 
Empress v, Bisheshar and others. 

[VII -140 

(2). Off ence committed in prosecution 

of common object i\ One 5 P, with the object of 
recovering certain property which was being 
carried away in a cart, collected eight or nine 
friends and servants, pursued the cart, and catch- 
ing up the cart, he snatched the property off the 
cart and ran away. His men however, on his 
running away, assaulted and robbed the persons 
in the cart. Held that S P could be con- 
victed of rioting only and not for causing 
grievous hurt and robbery committed by his 
friends and servants by calling in aid the pro- 
visions of s. 149, Penal Code. Empress v, Sheo- 

PARSHAN. 

[ 11-179 

s, 153 — “ Doing anythhig illegal'','] 
that an offence under s. 153, Penal Code, 
requires that the offender should do something 
illegal by doing which he malignantly or wan- 
tonly gives provocation to any person intend- 
ing or knowing it to be likely that a riot would 
be the result. Where the facts did not disclose 
these ingredients, a conviction cannot be sus- 
tained. Empress v, Khushal Singh. 

[VI -23 

s. 164 —“ Owner of land"^Karindai\ It is 
not necessary, in order to render the owner 
of land on which a riot takes place crinii- 
nially liable, that he 'should be aware of the 
likelihood of such an occurrence. That his 
Karinda should have taken an active part in 
the riot is sufficient to warrant the conviction 
of the owner, under s. 154 of the Indian Pena! 
Code. Queen Empress v* Payag Singh, 

[X-I 76 

(1) . s. 159 — “ Public place ” — Chabutrai] 
Held that a chabutra which was neither a place 
to which the public had a right of . access, nor 
a place to which the public were ever permitted 
to have access, was not, though it adjoined a 
public road“-“ a public place ” within the mean- 
ing of s. 159 of the Indian Penal Code. Queen 
Empress v. Sri Lae and others. 

[XV -42 

(2) . - — Railway ptatformi] The 

accused were convicted of committing an 
afiray under s. 160, Pena! Code. The scene 
of the affray was a railway station and plat- 
form, at a time when no train was due except 
a goods train. Held that as “public peace’* had 
not been disturbed within the meaning of the 
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section the conviction could not be sustained. 
Empress v. Madan Mohan and another. 

LIII-197 

8. 161 . — Illegal gratificali 07 tl\ The ac- 

cused found a widow at the shop of a certain 
goldsmith at night. The goldsmith gave 
them a bribe to hold their “tongues” and to 
prevent him fr«m being “disgraced” Held 
that on these facts the accused {Ckau-eldj./^s) 
were not guilty of aa« offence under s. 161. 
Empress v, Abdql Aziz and another. 

CIII-179 

s. ll%--Avoidmg seroiee of su 77 imo 7 isI\ 
On a police report that the branches of a tree 
said to belong to H L and certain other 
persons overhung a certain house, and were 
dangerous as a means of affording facility 
to thieves, the Deputy Magistrate issued 
a notice to H L and the other persons 
to cut down the branches of the tree, or to 
show cause why they should not do so. H 
L refused to sign a receipt for the notice 
and was convicted under s. 172. Held that 
the conviction and sentence are illegal for 
several reasons. There was no jurisdiction to 
make the order under s. 133, Criminal Proce- 
dure Code, nor was refusal to give a receipt 
an offence under s. 172, Penal Code, and the 
prosecution was further illegal with reference 
to the provisions of s, 4S7, Criminal Procedure 
Code. Empress v Hira Lal. 

[III-222 
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punished under s. 174 of the PenaFCode for 
non-attendance in obedience to such summons. 
Empress v, Ramsaran, 

[11-145 

Empress v, Bhola Nath and others. 

[111-109 

(3). S 7 i 7 n 77 io 7 is ... procla 7 natio}t '' — 

Order issued to Sub-hispecto?\ \ A notice was 
issued under s. 1 12 of the Criminal Procedure 
Code requiring certain persons to show cause on 
a certain date why they should not find security 
for keeping the peace. In consequence oj^the 
Magistrate who issued the notice beir;^ trans- 
ferred to another district, it became necessary 
to alter the date fixed for showing cause j 
and accordingly?’ an order was addressed to a 
Sub-inspector of police stating that a fresh date 
had been fixed, and directing the police to in- 
form the parties of such date, and to have their 
evidence ready on such date. The order did 
not specify any time or place at which the 
parties were to attend. They did not attend 
on the fresh date, and were convicted and sen- 
tenced for an offence under s. 174 of the Penal 
Code, Held that the order addressed to tke 
Sub-Inspector was not a summons, notice, order 
or proclamation within the meaning of s. 174, 
of the Penal Code ; and that the accused had 
committed no offence under that section. 
Queen Empress v, PIira Lal. 

[X-i 


(1) , s. 174 .~“Ho 7 i-alle 7 ida 7 ice hi obedle 7 ice to 
afi order frofTt a public serva 7 tt — Su 77 i 7 no 7 is 
not served pcrso 7 tallyI\ The accused was con- 
victed of an offence under s, 174, Penal Code, 
for non-attendance in obedience to a summons 
from a public servant. The summons was 
not served on him personally. It was taken to 
his brother, he being absent, who refused to 
receive it, and the person deputed to serve it 
carried it away with him without leaving a 
copy or obtaining a receipt. Held that the 
conviction could not be sustained. Empress 

F. Todd. 

[11-52 

(2) . Simi 77 to 7 ts 7 iot specific 

a 7 id clear . 1 A summons should be clear and 
specific in its terms as to the title of the 
Court, the place at which, the day, and the 
time of the day when, the attendance of the 
person summoned is required, and it should go 
on to say that such person is not to leave the 
Court without leave, and, if the case in which 
he has b«en summoned is adjourned, without 
ascertaining the date to which it is adjourned. 
Where a summons did not mention the place at 
which, or the time of the day when, the atten- 
dance of the person summoned was required, 
keld, that such person could not lawfully be 
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— r.] Held 

that a surety under s. 426, Criminal Procedure 
Code, against whom a subpoena is issued by a 
Police officer, summoning him to attened at 
the police station in order to admonish and 
urge him to produce the principal offender, is 
guilty of no offence if he does not attend or 
sign the summons, for the police have no autho- 
rity to summon him for the purpose, Empress 
V, Chattar Singh. 

[V-43 


s. V 7 B^S 7 im 7 no 7 is tmspecifici\ Where a 
summons was issued to a junior member of a 
joint Hindu family carrying on business as a 
partnership, to attend in Court and bring his 
bahtkhatay the summons not specifying what 
bahikhata was required, and the father being 
admittedly the karta of the family; held W\dit 
the summons was of too general a nature to be 
complied with, and that t'he*father was the pro- 
per person to whom a summons to produce any 
of the books of the fftnily business should be 
directed. Queen Empress v, Saljg Ram. 


[X-17i 

(I), s. YQ—Furnishhtg false htf&rmalioft — 
Par ad mg borrowed itage-'Carriage.\ The 
accused paraded a borrowed stage-carriage 
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instead of his own cart before the local Superin- 
tendent of Police. His object was to induce 
that officer to report favourably on his appli- 
cation for a renewal of license under Act XI 
of 1861. Held that the misconduct did not 
constitute the offence punishable under ss. 177 
or 182, Penal Code. Empress v. Muhammad 
Khalil. 

[VII-2e8 

( 2 ,) To obtain recmiUnent in 

PoUcei] A person attempted to obtain his re- 
cruitment in the police of a district by giving 
certHii information which he knew to be false 
to the District Superintendent of Police. Held 
that such person had not thereby committed an 
offence punishable under s. 177 or s. 188 of the 
Indian Fenal Code, or the offence of attempting 
to “ cheat” within the meaning of s. 415 of that 
Code. Empress v, Dwarka Prasad. 

[III-224 

’-‘-^Police officer recording false 

reporii] Held that a Police officer at a police 
station, who, being as such officer bound to 
enter all reports brought to him of cognizable 
or 'lion-cognizable offences in the station diary, 
refused to enter a report made to him concern- 
ing the commission of an offence, and entered 
instead in the diary a totally different and false 
report as that which \vas made to him, had 
thereby committed the offence punishable under 
s. 177 of the Indian Penal Code. Queen Em- 
press V, Muhammad Ismail Khan. 

^ [X:VII-227 

s. IBO-^ Refusal of witness to sign state- 
ment] Held that, assuming that, under the 
Code of Civil Procedure, a Judge is legally 
competent to require that a witness shall sign 
his evidence, it will only be when the evidence 
has been read over to the witness, and he has 
admitted it to be correct, and has refused to 
sign it, that he will be guilty of an offence under 
s. 180, Empress z/, Mabali Ram. 

[1-43 

S. iBl-^Public servant or person authorized 
to administer oath— Deputy Collector making 
enquiry under Sbnap Act,} 

Sees. 193, No. (4). 

( 1 ). s, \B%—'Intention'--^Paradmg borrowed 
carriage.] 

See s. 177 No, (i). 

^hiiention— Knowledge,] In order 

to constitute the offence uefined in s. 182 of the 
Indian Penal Code it is not necessary that the 
public servant to whom false information is 
given should be induced to do anything or to 
omit to dp anything in consequence of such 
informaJiioa. The gist of the offence Is not what 
‘ action may or may not be taker* by the public 
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servant to whom false information is given ; but 
the intention, or knowledge, (to be inferred 
from his conduct) of the person supplying such 
information. Golam Ahmed Kazi (/. Z. i?., 
14 Cal.i 314) dissented from. Queen Empress 
z^. Budh sen and another. 

[XI -109 

(S). Intention to inpire.] Af, falsely 

informed the Collector of a district that certain 
Zamindars had usurped possession of certain 
land belonging to Government with the intent 
*‘to give trouble to such Zamindars and waste the 
time of the public authorities.” Held that, inas- 
much as such information was no more than an 
expression of a private person’s belief that the 
Collector might, if he chose, sustain a civil suit 
with success against such zamindars, and as, 
had the Collector agreed with the informants 
the result would not have been that he would 
have used his lawful power as a Collector or as 
a Magistrate to the injury or annoyance of 'such 
zamindars or that he would have done anything 
he ought not have done, M had not committed 
an offence under s, 182 of the Indian Penal 
Code. Empress v, Madho. 

[11-128 

(4) ^ Offence falling under s, 182 and 

21 1 — Section under which proceeding should 
be taken.] Held that where a specific false 
char ge is made, the proper section for proceed- 
ings to b e taken under is s. 211 and not s. 182, 
Penal Code. Empress v. Jugal Kishore. 

[VI -183 

(5) . .] The 

accused preferred to the police a charge against 
one B of an unnatural pffence, and subsequently 
preferred the same charge to a Magistrate. 
This was followed by a Magisterial inquiry, 
which resulted in the discharge of B. The 
accused was then tried for an offence under s. 
182 and convicted. Held that the accused 
should have been tried for an offence under 
s. 211 and not under s, 182, Empress Baldeo. 

[11-178 

(g) ,] One 

A? /dodged a petition in the police charging 
J N of theft. The police on inquiry reported 
the charge to be foundationless. Thereupon 
/A^ instituted proceedings under s. 182, Penal 
Code. The District Magistrate after recording 
evidence on both sides dismissed the complaint 
on the ground that the charge should have been 
under s. 211. Held that the Magistrate should 
have altered the charge into one under s. 211. 
That as the offence had not been committed 
in relation to any proceedings Court, no 
sanction for the prosecution was necessary 
under s. 195 (Criminal Procedure Code), Jai 
Narain V, Ram Krishna, 


[V-SS 
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s. 184—“ Obstructionr\ B S and I S were 
convicted of an offence under s. 184, Penal Code, 
the former because he executed, and the latter 
because he accepted, a deed of sale of some 
property which was ordered to be sold in 
execution ojf a decree of a Revenue CoUrt,^ Held 
that the Magistrate was wrong in considering 
that the execution of the deed was an “ obstruc- 
tion " to the sale within the meaning of s. 184. 
Empress 2/. Badam Singh and another. 

« LIII-197 

(1) . ISB—Odsimcimg public servafifl\ C Bs 
son strayed away from his home. He was 
found at a police out-post, some distance from 
a ihana and was sent into the ihafta under the 
charge of a Chaukidar. Near the ihana CL 
met the Chatikidar and claimed his son. The 
Chatikldar told him that he would get his son 
when the ihana was reached, C L accompanied 
the Chatikidar^ remonstrating and quarrelling 
with him for not giving up his son. On reaching 
the tha 7 ta C L refused to allow his son to be 
taken inside. He took away his son from the 
Chatikidar and police Moharir and used bad 
language. The Sub-Inspector then came up 
and C L went away. On these facts accused 
was charged and convicted under s. 186, Penal 
Code. Held that the conviction was valid 
but a nominal fine would have been a sufficient 
punishment. Empress Cheda Lal. 

[III-170 

(2) . .] One 

the head constable in charge of a havalat, 

was making, in the discharge of his duty, in- 
quiries with reference to the diet of the prison- 
ers. He found that F who had deposited money 
for his own food, was feeding one K as well. 
On his remonstrating/^ and K and other pri- 
soners gave him insubordinate answers, and 
surrounded him in threatening attitudes. Held 
that they were rightly convicted, on the facts 
proved, of an offence under s. 186, Penal Code. 
Empress v. Padarath, 

[11-233 

(S). .] The 

accused was convicted of an offence under s. 
186, Penal Code. It appeared that the Cantone- 
ment Magistrate had directed certain persons to 
perform certain work on certain land. The 
accused in the honest belief that by doing such 
work such persons were trespassing on the land 
of a friend of his ordered them to abstain. Held 
that the conviction was illegal. Empress F. 
Todd, 

[11-52 

<!)• S. IHS— Furnishing false information 
> — To obtain 7 'ecmitmenf in Police i\ 

See s, 177, No, (2). 

(2), Causes. ^dnquiry '"--Order to 

co 7 isiruct man and chaukat.\ On the iith July, 
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1882, an order under s. 521 (Act X 1872) was 
issued by a Magistrate directing that the accused 
should repair a well beloning to him by con- 
structing a mau and chaukat for the same with- 
in fifteen days. The order was served on the 
accused and the endorsement made by him wa^ 
dated i8th July, 1882. On the ist August, 1882, 
the police reported that the order was served 
on the 17th July, 1882, that although the term 
of the order elapsed the accused had only con- 
structed the “ mau ” and that in regard to the 
^^chaukaf" he represented that it ivould be 
ready to-day or tomorrow. Thereupon the 
accused was charged and convicted under 
s. 188, Penal Code. Held that the „conl^ictioii 
was bad for the following reasons : (i) There 
was nothing to show that the order was not 
served on the i8th as evidenced by the endorse- 
ment and that being so accused vvould have 
been within time till the 2nd August, The 
police report and the trial were therefore pre- 
mature. (ii) There was nothing to show that 
the accused had not made the reparation by 
the and August, (iii) Because the disobediency 
could not have caused any one of the facts 
mentioned in s. rS8, Penal Code, Empress 
Beni Kishen, 

[ir-2a2 

(3) . Order to repair gate of 

saraid\ The Magistrate in this case ordered the 
owners of a sarai to repair the gate of the sarai 
within a month on the ground “that it is much 
apprehended that travellers’ property might be 
stolen if the gate is not constructed. So the non- 
existence of the gate causes public^ injury.” The 
order being not obeyed the Magistrate convicted 
the accused under s. 188. Held that mere disobe- 
dience of an order of the nature was not suffi- 
cient to warrant a conviction under s. 18S, Penal 
Code ; that in order to justify a conviction it 
must be established that the disobedience 
“causes or tends to cause, obstruction, annoy- 
ance or injury to any person lawfully employed,” 
or “ causes, or tends to cause, danger to human 
life, health or safety or riot or affray;” and 
as none of these conditions have been satisfied, 
the conviction was illegal. Empress Habib- 

ULLAH AND OTHERS. 

[VI-251 

(4) . Order under s, 518 of Act X of 

1872 — Temporary orderl\ In 1876, a Magistrate 
passed an order under s. 518 of Act X of 1872 
(Criminal Procedure Code) directing the Sarao- 
gis of Etah to take one of their annual religious 
processions along a particular route and at a 
particular hour. In 1886, in which year there 
was no fresh proiiulgation of the order, the 
Saraogis took their procession along another 
route and at a different hour, and for so doing 
some of them were convicted and sentenced 
under s. 188 of the Penal Code, Held that the 
convicticsn was wrong, the order 1876 having 
a temporar;^ operation only. Gofi Molmn 
MulUk V, Taramoni Chowdrani (/, L. i?., 5 
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Calc,, 7) relfciTed to. Empress v. Sheodin and 
another. 

[VIII-25 

(5^^ — Order under ss. 133 a 7 id 148, Cr/- 

minal Procedtire Code?i A person against 
"'whom an order under s. 133 of the Criminal 
Procedure Code is passed who neglects to take 
any steps whatever in respect of such order 
within the time therein specified, either by lyay 
of compliance therewith or by way of objec- 
tion thereto in the manner prescribed by law, 
renders himself liable to he proceeded against 
under s. iSS of the Indian Penal Code without its 
be1ng^^ necessary to wait until the order has 
been maSTe absolute. If such order is made 
absolute under s. 140 of Criminal Procedure 
Code, further proceedings can then be had, 
under s. 1*88 of the Indian Penal Code, against 
the person disobeying the order absolute. 
When an order under s. 133 of Criminal Pro- 
cedure Code has been made abosolute under 
s. 140, ib., its validity can not subsequently be 
questioned. Queen Efnpress v. Narayana 
(/. L R,, 12 Mad , 475) approved. Queen 
Empress v, Bishambar Lal. 

[XI-168 

Ordermt served m ?node pres* 

cribed .1 Held that where conditional orders 
required to be issued under Chapter X of the 
Criminal Procedure Code were not made or 
served on the persons charged with nuisance 
in the mode prescribed by the law, such persons 
not being called upon to perform the act 
required within a certain time, or to appear 
and justify ‘•'their non-performance, or to ask 
for a jury, that they could not be held to be 
guilty of an offence undre s. 188. Empress 
V. Rameshar and others. 

CV-266 

( 7 ) — Ca nto nem ent rules — Owner of 

house^l Held that a person who was not the 
owner of house could not be convicted of an 
ofieoce under s, 188, Penal Code, for disobedi- 
ence to an order under the cantonment rules 
which provided that every non-resident owner 
of a house in the cantonement should provide a 
duly canstituted agent for the same. Empress 

F. Todd. 

[11-52 

(8) , Mukkiar — Disobedie 7 icel\ A 

Mukhtar attempted to assist a Vakil in the 
defence of an accused person without the per- 
mission of the Magctrate. 'The Magistrate 
ordered him not to give such assistantce until 
he received permission ui^er s. 186 of the 
Criminal Procedure Code ’ and to leave the 
Court. The Mukhtar did not go, but continued 
to assist the Vakil, and the Magistrate, no- 
ticing^ him, said, “ Why do you not obey my 
order *? Th.^ MukhtarxQplied, “When you issue 
a written^order, I will obey it. The Magistrate 
then ordered him again to go, and he went. 


OF CASES. . ( U32 ) 

mmMm pehal cobs, s. 

nu^d, ) 

The Mukhtar was subsequently convicted, 
on these facts, for disobedince to an order duly 
promulgated by a public servant, under s. 188, 
and fined Rs. 25. The Mukhtar applied to 
the High Court to exercise its powers of 
revision under s. 297 of Act X of 1872. Held 
quashing the conviction that s. 188, Penal 
Code, did not apply in the least degree to the 
circumstances of the case. In petition ob' 
Sultan Ahamed. 

. [ 1-20 

s. —Threat— Words actually usedi\ 
In a prosecution for an offence under s. 189 ot 
the Penal Code, the witnesses differed as to the 
exact words used by the prisoner in threatening 
the public servant, though they agreed as to 
the general effect of those words. The Magis- 
trate, however, considered that the offence was 
clearly proved, and convicted the prisoner. 
The Sessions Judge, on appeal, affirmed the 
conviction, observing that it was immaterial 
what the words used were, and that the inten- 
tion and effect of the words were plain. Held 
that the judge was mistaken in regarding it as 
immaterial what the words used actually were, 
and that, on the contrary, it was most material 
that those w^ords should be before the Court 
to enable it to ascertain whether in fact a 
threat of injury to the public servant was 
really made by the accused. Empress v, 
Maheshri Bakhsh Singh. 

[VI -128 

(1) , s. 191 . —Making false balance sheet. 

See s. 409, No. (i). 

(2) . Filing false written stateme^tt,'] 

A person filing a written statement in a suit is 
bound by law to state ;the truth, and if he 
makes a statement which is false to his know- 
ledge or belief, or which he believes not to be 
true, he is guilty of giving false evidence with- 
in the meaning of s. 191 of the Penal Code. 
Queen Empress v, Mehrban Singh and 
others. 

[IV -52 

(3j_- Application for execution of 

decree— ‘Omitting the name of o?ie decree- 
holder, Held that one of two joint decree- 
holders who alone applies for execution of the 
decree and does not mention the name of the 
other as required by s. 235, cL Civil Proce- 
dure Code, can not be prosecuted for an offence 
under s. 193, Penal Code. Empress v, Behari 
Lal. 

[VII -228 

(4 ). < Feing legally , . . of law'' — Accused 

person,} Held that a person seeking by an 
application in revision to get rid of a conviction 
standing against him is incapable of tendering 
his own affidavit in support of such application, 
and consequently that if he did tender such an 
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affidavit he could not be prosecuted for false 
statements which might be contained therein. 
Queen E^npress v. Stibhayya (/. L. R., 12 Mad,, 
45!) referred to. In the matter of the peti- 
tion OF Barkat. 

[XVII-23 

(5). State 7 ne 7 tt U 7 ider s, 

16 1, Crimmcd P 7 ‘ocedii 7 'e Code.] S. 161 of the 
Code of Criminal Procedure applies to a state- 
ment made by a witness to an officer in charge 
of a Police Station in the course of an investi- 
gation under s. 55 and consequently such wit- 
ness may be lawfully prosecuted and convicted 
under s. 193 of the Indian Penal Code in res- 
pect of such statement. Queen Empress v, 
Bhajan. 

[XIII>124 

Queen Empress v, Bhagwantia. 

[XII-141 

(1) » B* 192,--Fad7dcaimg evide7tce^Rep07d 

of dest 7 'ucilo 7 i by A 77 U 7 i,] Held tXmt a report 
made by an amin of a Civil Court deputed to 
give possession of certain property in execu- 
tion of a decree, as to his having been obstruct- 
ed in so doing, to the Court executing the 
decree, and a simillar report made to the Police, 
would not even if false, amount to the fabrica- 
tion of false evidence within the meaning of s. 
193 of the Indian Penal Code, and consequently, 
where such amin was charged in the alterna- 
tive with making the two reports as above and 
also a third and inconsistent statement in res- 
pect of which he might have been charged under 
s. 193, that he was wrongly charged, and that it 
was necessary to prove the falsity of the third 
statement. Queen Empress v. Ajudhia Pra- 
sad. ^ 

[XV-102 

(2 ) . — hiadrnisslble evi^ 

de 7 ice.] A police-officer who had suppressed 
a document entrusted to him to forward to his 
superior officer, made a false entry in his offi- 
cial diary that the document had been so for- 
warded, intending that if he were prosecuted 
under the Police Act for suppressing the docu- 
ment such entry might be used as evidence in 
his behalf that he had so forwarded the docu- 
ment. Held that, inasmuch as to constitute 
the offience of fabricating false evidence, de- 
fined in s. 192 of the Penal Code, the evidence 
fabricated must be admissible evidence, and 
as if such police officer had been prosecuted 
under the Police Act, the entry in the diary 
would not have been admissible in his behalf, 
though contrary to his intention, it might 
have b€en used against him, such police officer 
was improperly convicted in respect of such 
entry, of fabricating false evidence punishable 
under s. 193 of the Penal Code. Held 
that such police officer's* intention, in making 
such entry, being to screen himself from 
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punishment, he was not punishalde under s. 
218 of the Code. Empress v. Gauri Shan- 
kar. 

[III -189 

(I), s. ''^Judicial proceedmg'^ — Tele- 

graph authorities.-^ Re fereftce to fudge.] 
man died leaving some money due to him in the 
hands of the Telegraph authorities. R wrote 
a letter to those authorities claiming the money, 
as the sole heir of the deceased. This letter 
was sent to the District Judge for verification 
and orders. P supported his claim before the 
Judge by the evidence on oath of C. C's evi- 
dence being, in the opinion of the District 
Judge false, the District Judge, in his c!?pacity 
as Sessions Judge, tried him for giving false 
evidence, and convicted him of that offence. 
Held that, as the reference to the District Judge 
by the Telegraph authorities of P's letter for 
verification, and the subsequent action in regard 
thereto, did not constitute “a judicial proceed- 
ing,” and as the District J iidge had not any 
authority to administer an oath to C, the con- 
viction was illegal. Empress v. Chait Ram. 

[III -227 

^ 2). — Proccedi 7 tgs U 7 tder 

Chap. IV of Act XIX of 1873.] Held, that pro- 
ceedings under Ch. IV of the Land Revenue Act 
were not proceedings” within the 

meaning of s. 193, Penal Code, nor statements 
made therein are “declarations” within the 
meaning of s. 199, Penal Code, Empress 
Din Dayae and others. 

IV- 2 B 

# 

( 3 ) . ' ■■ Proceedmgs tmder 

s. 512, Crif)ii 7 tal P 7 'ocedure Code.] Where a 
Magistrate professing to act under s. 512, Cri- 
minal Procedure Code, recorded a deposition 
without proof that the accused had absconded, 
and that there was no immediate prospect of 
arresting him — held that the proceeding was 
not a “judicial proceeding ” within the meaning 
of s. 4, Criminal Procedure Code, and that the 
witness who was examined could not be con- 
victed under s. 193, Penal Code, for giving false 
evidence in such proceeding. Queen Empress 

V. Makhni. 

[X-IOG 

(4 ) . — P 7 ' 0 ceedi ngs U 7 tder 

Sta 77 tp Act^Alter 7 iative charged] S. 51, Chapter 

VI, of Act I of 1879, enacts that “ subject to such 
rules as may be made by the Governor-General 
in Council as to the evidence which the Collector 
may require, allowance shall be made by the 
Collector for impressed stamp spoiled in the 
cases, hereinafter mentioned, &c.,” according to a 
rule made with reference to that section, “ the 
Collector may require every person claiming a 
refund under Chapter VI of the said Act, or his 
duly authorised agent, to make an oral deposition 
on oath, &c.” Held, therefore, that'^thij Collector 
himself is the officer, and no other, to whom 
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poweris gi\>n by law to make inquiries into 
applications for allowances for spoiled stamps, to 
take evidence on oath in reference thereto, and 
to grant or refuse such applications, and he can 
not delegate his authorities in the matter. Held^ 
therefore, where a person had applied for a 
'^refund under Chapter VI of Act I of 1879, and 
the Cellector made over the application for in- 
quiry to a Deputy Collector, that the Deputy 
Collector was not entitled to put the witnesses 
produced by the applicant on their oaths, and 
consequently, in reference to the statement of 
such witnesses, no charge under s. 181 or s. 193 
of the Indian Penal Code was sustainable, 
s. 155 -of Act X of 1872 (Criminal Procedure 
Code) is ”110 authority for framing against a 
erson accused of giving false evidence, who 
as made one statement on oath on one occa- 
sion, and a directly contradictory one on oath on 
another occasion, a charge in ‘‘the alternative,” 
that word, as used in that section, meaning that 
where the facts which can be proved make it 
doubtful what particular description of offence 
an accused person has committed, the charges 
may be so varied or alternated as to guard against 
his escaping conviction through technical diffi- 
culties. hleldf therefore, where three persons 
were committed for trial jointly, charged with 
“having on or about the 26th September, i8Si, 
or the 18th October, 1881, being legally bound 
upon oath to state the truth, knowingly on those 
days, regarding the same subject, made contra- 
dictory statement upon oath,” and thereby 
committed an offence punishable under s. 193 
of the _ Indian Penal Code, and such persons 
were jointly tried on such charge, that such 
charge was oad for being single and joint 
against the three accused persons, instead 
of several and specific in regard to each of 
them ; that it was further bad because it did 
not distinctly and in terms allege which of the 
statements was false ; that, assuming a commit- 
tal upon so faulty a charge should be allowed 
to stand, the Court of Session should have 
prepared a fresh charge against each of the 
accused persons specifically setting forth the 
statement alleged to be false, and should then 
have proceeded to try each of them separately ; 
and that, there being no evidence that either of 
the statements made by two of such persons 
was false, except that it was contradicted by 
the otlier, the charge against such persons was 
not sustainable, there being no sufficient 
evidence that either of the statements was false. 
Empress v, Niaz Ati and others. 

[ii-iei 

(5). — Fabricating ^ false evidence-- 

Accused fersm.1 An acc'used person who 
fabricates a document for the purpose of using 
it in his defence in Court commits the offence 
of fabricating false evidence under s. 193, Penal 
Code* Queen Empress v, Amrit. « 

ixm 
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(g), Foolish and irrelevant state* 

mentsi\ Held that to tell foolish and irrelevant 
falsehood would not always or necessarily 
amount to “giving false evidence in a judicial 
proceeding.” It is, of course, wrong to lie, but 
it is not always or necessarily Judicious to treat 
a lie, though uttered in judicial proceedings, 
as perjury. Empress Mal. 

" [VIII-218 

(7) Contradictory statements.\ In 

a charge under s. 193 of the Penal Code it is 
not necessary to allege which of two contradic- 
tory statements upon oath is false, but it is 
sufficient, (unless some satisfactory explanation 
of the contradiction should .,be established) to 
warrant a conviction of the offence of giving 
false evidence to show that an accused person 
has made one statement upon oath at one time 
and a directly contradictory statement at an- 
other. R. V. Zumeertm (6 W, R> Cr.^ 65) ; R, 
V, Palany Cketty Mad,, H, C. Rep,y 5^) 

R, V. Mahomed Hoomayoon Shaw {13 B* 
L, R.y 324) followed. Empress v. Nlaz All (/. 
E R.y 5 All,y 17) overruled. 

Per Dvtuoit, J. — Every possible presumption 
in favor of a reconciliation of the two state- 
ments should be made, and it must be found that 
they are absolutely irreconcilable before a 
conviction can be had upon the ground that one 
of them is necessarily false. The English cases 
upon this subject are irrelevant to the inter- 
pretation of the law of India, since the Indian 
Legislature has not followed the law of England 
in regard to perjury. Trimble v. Hill (Z. R, 
5 Ap’ Cas,y 342) and Kathama Natchiar v. 
Dorasinga Tener {L, R, 2 Ind. Ap., 159) 
referred to. Queen Empress v. Ghulet and 

ANOTHER. f 

[IV-258 

Percent pa 

Empress v. Niaz Ali and others. 

[ii-iei 

{!) s* 196--^l/smg evideptce kptowpi to be 
false),] One Amir Singh was a tenant of the 
prisoner and the jamabandi contained the fol- 
lowing entries “Amir Singh occupancy tenant, 
rent Rs. 40-9-0; term of occupancy 12 years.” 
The prisoner succeeded in ejecting Amir Singh 
by process of the Revenue Court. He then 
leased the land to one Isher Singh for a term 
of two years, on a rental of Rs. 50-4-0 and a 
kabuliai to this effect was executed. Subsequent- 
ly when the prisoner sued Isher Singh for 
rent in the Revenue Court basing his claim upon 
the kabuliat the defendant denied to have 
been in possession of the land. In support of 
his claim the prisoner produced the kabuliat 
and an attested copy of the jamabaptdi contain- 
ing the following entries “Ishar Singh, tenant, 
rent Rs, 48-9-0; term qf occupancy two years. ” 
It was found as a fact that the jamabandi had 
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been tampered with and the entries had been 
changed into what they at present appear. 
Held that on these facts the prisoner could not 
be coiwicted of an offence under s. 471, Penal 
Code, because *‘the original claim was a genuine 
one and the entry was made simply to streng- 
then it and without any intention to cause harm 
or loss to others.” But he was guitly of an offence 
under s. 196, Pbnal Code, as the entries were 
false and material to the result of the pro- 
ceedings in which the deed was used. Em- 
press V, SiKANDAR Khan. 

[VII-285 

( 2 ) ).] 

463, No. (3). 

s. iBB-^^-Proceedings tinder Chapter X of Act 
XIX of 1873 — “ Declaration. ”] 

See s. 193, No. (2). 

(i), s. 201 — Causing disappeat'ance of evi- 
dence!] In a trial upon a charge under s. 201 of 
the Penal Code, the accused made a statement 
to the effect that he was present at the commis- 
sion of a murder by two other persons, that he 
himself took no part in the act, that before the 
murder was committed, one of the persons 
named pulled off a razal from the bed on which 
the deceased was sleeping, and that, in his 
presence, the razai wdiS subsequently concealed 
in a stack. It was proved that the razat belong- 
ed to the deceased, that it was found concealed 
in a stack, and that it was pointed out by the 
accused to the police. The accused was con- 
victed of concealing evidence of the murder with 
the intention of screening the offender from 
legal punishment, under s. 201 of the Penal 
Code, Held that the conviction must be quash- 
ed, inasmuch as if the razal had not been 
concealed or destroyed, its presence or exist- 
ence would have been no evidence of the 
murder. A person who is concerned as a prin- 
cipal in the commission of a crime cannot be 
convicted of the secondary offence of concealing 
evidence of the crime. Empress v. Lalli. 

[v-ies 

^2) — Of one's own crime.]] S. 

201 of the Penal Code does not apply to the 
case of a criminal causing disappearance of 
evidence of his own crimes, but only to the 
case of a person who screens the principal 
or actual offender. Queen Empress v, Ra7n 
Sooftder Shooiar (7 IV. i?., Cr, 52); Reg. v. 
Kashinatk Dlnkar (8 //. Rep.., C. C» 

126); Empress v. Kisima (/, L. /i\, 2 All. 713); 
Empress v. Behala Bibi (/. L, R.^ 6 Calc.^ 
789) and Queen Empress v, Lalli (/. L. /?„ 7 
AIL^ 74^) referred to. Empress v. Dungar 
Singh and another, 

[VI-7i 

s. %B%^Otmsslon to give mformaifon--- 
Theft^Lambardar.] Certain wheat was stolen 


mBlA-N iPEHAL CODE. s. 202-f^r«5;^//- 
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from the grain-pit of accused who ^as a Latn- 
bardar. He did not report the theft to the Police, 
Held that as he was bound to give the inform- 
ation to the 'Police under s. 90, though not under 
s. 89, Criminal Procedure Code, he was rightly 
convicted of an offence under s. 202, Penal Code. 
Empress v. Shankar Singh. 

[III-8 


% 


s, ramhig false report - Police officer. 

A report of the commission of a dacoity was 
made at a ihatta. The Police officer in charge 
of the tkatia at first took down the report which 
was made to him, but subsequently destroyed 
that report and framed another and a false 
report of the commission of a totally different 
offence to which he obtained the signature of 
the complainant, and which he endeavoured to 
pass off as the original and correct report made 
to him by the complainant Held that on the 
above facts the Police officer was guilty of 
the offences punishable under s. 204 and s. 
218 of the Indian Penal Code. Queen Empress 
V, Muhammad Shah Khan and another. 

[XViri-62 


s. 200. Removal of property dlslrahted.] 
In this case two tents were distrained under 
the orders of the local Revenue authority for 
the recovery of an arrear of land revenue and 
were committed to the care of the three accused 
persons. When the time fixed for the sale of 
the property arrived the accused produced two 
other tents of inferior value and concealed or 
removed those distrained. On these facts the 
Magistrate convicted the accused of an offence 
under s. 206, Penal Code. Held that the con- 
viction under s. 206, Penal Code, could not be 
sustained inasmuch as the distraint of proper- 
ty by a Collector under s. i53» Act XIX of 1873, 
is not a forfeiture under a sentence pronounced 
or likely to be pronounced. Also because the 
concealment or removal under s. 206 must be 
to prevent the property “ from being, taken ” 
and in the present instance the property had 
already been taken in distraint and the re- 
moval was subsequent. Held further that the 
circumstances of the case did not necessitate 
ordering a fresh trial under s. 406 of the Indian 
Penal Code. Empress v. Murli and others. 

[VIII-237 

g.209 — Whole claim.] 

S. 209 of the Penal Code is not limited to cases 
where the whole claim made by the defendant 
is false. Queen Empress*^/, Bulakz Ram. 


(1.) s. 211 -Offetice f all htg under ss. 182 
attd 2\\’-^Section tmder which proceeding 
should be taken!] 

See s. 182, Nos.— (4), (5), and (6). ^ 

(2h ^^^Institute or cause to be fftstitut- 

ed ”.] One 5 had given the Magistrate a petition,. 
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praying % an^ enquiry into the conduct and 
fitness for office in the Public Police of one B, a 
dafadar of Chaukidars. He stated in his peti- 
tion that he and other persons believed that B 
connived at offences of various- sorts. The 
Magistrate, finding the statements in the peti- 
tion to be untrue, convicted 5 under s. 21 1, 
Penal Code. Held^ quashing the conviction, 
that 5 , in petitioning the Magistrate as he did, 
did not institute or cause to be instituted 
any criminal proceeding against nor charge 
him with having committed an offence, for no 
specific charge of an offence was made. No 
offence punishable under s- an, Penal Code, 
had ^therefore been committed. Empress 2/. 
3 heosas^an. 

[11-242 

ty.,Jnsiihded " .1 The actual 
institution of criminal proceedings on a false 
charge is essential to the application of the 
latter part of s. an, Penal Code, and if a person 
only makes a false charge his case falls under 
the first part of the section irrespective of the 
fact that the false charge relates to “ an offence 
punishable with death, transportation for life, 
or imprisonment for 7 years or upwards.” Em- 
press V. PjTAM Rai. 

[11-225 

Queen Empress v, Bjsheshar. 

[XIV-10 

^4), Where no criminal 

proceeding is instituted on a false charge of an 
offence of tfie nature described in the latter part 
of s. an, Penal Code, the person making such 
charge is punishable only under the first part 
of that section. Empress v* Parahu, 

[III-149 

. — AVlt^iCss,] One J, D. obtained 
sanction from a first class Magistrate to prose- 
cute MK on a charge under s. an, Penal Code. 
He then presented a petition to the District 
Magistrate in which it was prayed that the case 
ini^t proceed against MK and as another 
case against the same accused was pending in 
the Court of Deputy Magistrate, the present 
case might also be directed to be tried in the 
same Court. The District Magistrate rejected 
the petition on the ground that as M K was a 
%vitness in the former case, the terms of s. an, 
Penal Code, can not affect him. Held that the 
mere circumstance tfiat M was a witness in 
the former case does not necessarily exclude him 
from the operation of s, an, Penal Code, Barkat 
Ullak Khan v. Rennie an^ another (/. L, R.^i 
4 iK 17} followed. Jograj Dai v, Mehndi 
Khan. 

[11-84 

s. %l^^^^arhou? 7 ng offend erl\ To justify 
a eoRVtctiou under s, 2j2 of the^^enal Code, it 


IHDIAH PBFAL COBE, s. 
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is necessary that there should be an offence 
committed and consequently an offender who 
has been harboured or concealed. Empress v, 
Abdnl Kadlr (/. L, R>i 3 All.^ 279) referred to. 
Queen Empress v. Fateh Singh. 

[X -73 

( 1 ) . s. 218 ~ -Framing false report— Police 

officer,'] • 

See s. 204. 

(2) . With intent to cause ,by 

law, **—Intentlo7i to protect hmself,] 

See s. 192, No. (a), 
s. 463, No. (2), 

(8). A 

public servant, in charge as such of certain 
documents having been required to produce 
them, and being unable to do so, fabricated and 
produced similar documents with the intention 
of screening himself from punishment. Held that 
such fabricated documents not being records 
with the preparation of which such public ser- 
vant as such, was charged, he could not legally 
be convicted under s. 21S, of the Penal Code, 
nor, such documents not being forgeries, as 
they were not made with the intent specified 
in s. 463, could he be legally convicted under s. 
471. Empress v, Ma^har Husain. 

[III-133 

(4). A trea- 

sury accountant was convicted of an offence, 
under s. 218, Penal Code, under the following 
circumstances A sum of Rs. 500 which was in 
the treasury and was payable to a particular 
person through a civil Qoiirt, was drawn out and 
paid away to other persons by means of forged 
cheques. After the withdrawal of the Rs, 500, 
but before such withdrawal had been discovered, 
the representative of the payee applied for pay- 
ment. The prisoner then upon two occasions 
wrote reports to the effect that the Rs. 500 in 
question then stood at the payee’s credit as re» 
venue deposit and that it was about to be trans- 
ferred to the civil Court. Upon the first of these 
reports an order was signed by the treasury offi- 
cer for the transfer of the money to the civil 
Court concerned, and to effect such transfer a 
cheque was prepared by tlie sale mohorrir, 
which, as orginally drawn up, related to the sum 
of Rs 500 already mentioned. The signature 
of the cheque by the treasury officer was delayed 
for some time, and meanwhile the cheque was 
altered by the prisoner in such a manner 
as to make it relate to another deposit of 
Rs. 500 which had been made sub^quently 
to the above, and to the credit of another 
person. The result of this was the transfer of 
the second payee’s Rs. 500 to the Civil Court 
as if it had been first Rs. 500 and to 
the credit of the first payee’s representative 
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The prisoner was convicted under section 218, 
Penal Code, in respect of the two reports above 
referred to. Held that the prisoner’s intention 
in making the false reports was to stave otf the 
discovery of the previous fraud and save himself 
or the actual perpetrator of that fraud from legal 
punishment, and that having prepared the re- 
ports in a manner which he knew to be incorrect, 
he was rightly convicted under section 21 8 of the 
Penal Code. Held further that as the prisoner, 
who was a public servant, made these reports and 
assumed to make them in due course and as a 
part of his duty, and held them out as reports 
which were made by the proper officer and as 
no question was put in the examination of the 
witnesses from the office which suggested that 
it was not his business to make such reports, 
it must be inferred that he made them be- 
cause it was his business to do so and as a 
public servant within the meaning of section 
218 of the Penal Code. Empress v. Girdha- 
RV Lal. 

[VI-264 

(5). ] A 

public servant who does that which, if done 
to save another from legal punishment, would 
bring the public servant within section 218, 
Penal Code, has equally committed the offence 
punishable under section 218, Penal Code, if 
the person whom he intends to save from 
legal punishment is himself. Queen Empress v. 
Gauri Shankar (I, L, R,, 6 AIL^ 42) quoad hoc 
overruled. Queen Empress v. Glrdharl Lal (/. 
L, R.^ 8 All,, 653) referred to. Queen Empress 
V, Nandkishore. 

[XVII-64. 

Per contra. 

Queen Empress v. Gauri Shanker. 

[III-189 

s. Lawfully conmzitted to Custody 

While a case was being investigated by A, a 
Police officer, under the provisions of Chapter 
XIV of the Criminal Procedure Code, T pre- 
sented a petition to the Magistrate having juris- 
diction to try the case, in which he accused PF 
of being concerned in the commission of the 
offence, and prayed that he might be arrested 
and sent to the Police officer investigating the 
case. W was accordingly arrested and brought 
before the Magistrate, who, having examined 
T on oath and taken MPs statement made an 
order on the petition to the following effect ■ 
** As no police report has been made in this 
matter, and the petitioner only has presented 
this peUtion, ordered that these papers of W 
be sent 10 the District Superintendent of police 
and if a report of this matter be made, the 
case may be sent up according to rules with the 
papers.” In accordance with this order PV was 
taken to the District Superintendent of police 
and was sent by that officer to A, Held that 
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the Magistrate’s order might be to have 

been passed under s. 167 of the Code, and there- 
fore PF was lawfully committed to the custody of 
the police and A was bound to detain him in such 
custody until released therefrom by due course 
of law and consequently ^ having negligently 
suffered PF to escape, had been properly con- « 
victed under s. 223 of the Penal Code. Empress 
V, Ash RAF Ali. 

[III-257 

(I), s. 224 . — Resistance to lawfzil appre- 
hension — Rtmning away before arrest.] The 
mere act of running away before arrest does 
not constitute the offence of resist apco '^>r il- 
legal obstruction to lawful apprehension ; and, 
consequently, where certain persons in the act of 
so running away trespassed in the house of an- 
other by climbing over the xooi,-^helcf that they 
did not commit the oftence of lurking house- 
trespass, or house-breaking by night. Quene Em- 
press z'. Kallu and others. 

[XI-e4 

{^2 ), Escape fro?n lawful custody.] One 
HAf a prisoner in the Gorakhpore jail, was 
employed in some brickfields outside t’he^jail. 
While so employed he tried to escape but 
after he had gone some distance re-captured. 
Held that under the circumstances the oftence 
committed was that punishable under s. 224, 
Penal Code, and was not punishable under s, 4f 
of Act XXVI of 1870. Queen Empress v, Hasan 
Ali and others. 

» [XIV-170 

(3) . A person who having 

been arrested on suspicion ol having committed 
an offence, escapes from subsequent custody is 
none the less guilty of the offence punishable 
under s. 224, Penal Code, because he may happen 
to be afterwards acquitted of the offence for 
which he was under arrest at the time of his 
escape. Queen Empress v. Chakua. 

[XVI-151 

(4) , reconvict under sentence of death-^ 

Escape — Ide?itity.] A, a convict under sentence 
of death, escaped from the jail. Eleven years 
after a person declaring himself lobe i?was pro- 
duced by the police as being A. The Magis- 
trate made an inquiry as to the identity of such 
person with A and, considering such identity es- 
tablished, ''sent the case •to the Sessions Judge 
for orders, who reported the matters to the 
High Court. Held ihat the inquiry into the 
identity of the persoirhad been conducted irre- 
gularly. The proper course was first to have 
taken proceedings against the person arrested 
and charged and tried him, as the convict A for 
escaping f«om lawful custody undetoS, 224, Em- 
press V. Am AN. 
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( 5 ).^ ^ “•] 

appellant was convicted by the Court of Ses- 
sion of escaping from lawful custody, such 
conviction being based on the finding that 
the appellant was one who had escaped 
from jail while under sentence of death. The 
^ appellant appealed on the ground that he was 
not A but R. The Court being satisfied that the 
appellant was the same A^ who was sentenced 
to death, disallowed the appeal, affirmed the 
conviction under s, 224 and directed that the 
order of the High Court confirming the sen- 
tence of death passed upon the appellant, 
should be carried into execution. Empress v. 


Aman. 


[ 11-164 


(1). ss. S 24 and Lawful afpreheu' 

^ion— Offence— ‘Ordef directhig arrest under s. 
55, Crhnuial Procedure Code?^ An order was 
issued to a police officer directing him to arrest 
AT, under s. 55 of the Code of Criminal Proce- 
dure, as a person of bad livelihood. K with the 
assistance of three others resisted apprehension 
and escaped. Held that K was not charg- 
ed with an “ offence ” within the meaning 
of that term as defined in section 40 of the 
Penal Code and that consequently no oftence 
made punishable by s. 224 or s. 225 of the 
Penal Code had been committed in con- 
nection with his evasion of arrest. Empress v. 
Sh&shti Chur ft Napit (/. £. i?., 8 Calc,, 331) 
followed. Empress v, Kandhaya and others. 


[IV -267 


(2), Arrest of 

defaulter under Revenue Act."} Held that a de- 
faulter in payment of Government revenue, who 
was arrested by order of a Tahsildar acting 
under s 152 of the N.-W. P. Land Revenue Act, 
and escaped from custod}', was guilty of an 
ofience not under s. 224, but under s. 225 B of 
the Penal Code ; and that persons rescuing him 
from custody were guilty of an offence under the 
same section. Queen Empress v, Akbar Singh. 

[X -2 


(1). s. Lawful appreheftsion— Arrest 

hy private persoftl] One Jokku, a private per- 
son, arrested one /whom he saw committing 
theft and made him over to a village chauki^ 
dar. While / was in the custody of the 
chmikidar he was rescued by MS and certain 
other persons. Held that they were lawfully 
convicted of an oftence under s. 223, as the 
custody of Jokhu ^vas lawful custody in the 
sense of s. 225 and this custody did not become 
uhiawfful by associating the village chaxtkidar* 
Empress v, Murlai Sing*! and others. 


[III- 2 X 4 


( 2 ).— s. 225 B — of Civil JudicaiutB’--- 
Rcvefiue CqurtPi A Revenue Court iaa “Court 
of Civil -^Judicature” within the meaning of 
s. 651 of the Code of Civil Procedure. A person 
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therefore, who escapes from custody under the 
process of a Revenue Court, is punishable under 
that section. S. 642 of the Civil Procedure 
Code only protects an accused person while he 
is attending a Criminal Court from arrest 
“under that Code.” Held, therefore, where a 
person, who had been convicted by a Magis* 
trate and had been fined, was arrested in 
execution of the process of a Revenue Court 
while waiting in Court until the money to pay 
such fine was brought, tliat such person was not 
protected from such arrest by the provisions of 
that section, and that having escaped from 
custody under arrest, such person had properly 
been convicted under s. 651 for escaping from 
“lawful custody.” Empress Harakh Nath 
Singh. 

[1-121 

(3), Latvful apprehension — Arrest 

without warrant of Court, \ The apprehension 
of a judgment debtor in execution of a decide 
without the officer making the apprehension 
having the warrant of the Court executing the 
decree in his possession at the time of making 
the apprehension is illegal; and therefore in 
such a case the judgment-debtor does not ren- 
der himself liable to punishment under s. 651 
of the Criminal Procedure Code if he escapes 
from the custody of the officer making the 
apprehension. 

Qtiarae. Whether a person convicted under 
s. 651, Civil Procedure Code, of escaping 
from lawful custody who is sentenced to one 
month’s imprisonment only can under s. 58S {29) 
of that Code appeal. Empress v, Amar Nath 

AND ANOTHER. 

[III-54 

ss. 230 & 2S5-—Counte?feiiing coin — Bad 
imitation^] The appellants were convicted of 
offences under ss. 230 and 235, Penal Code. On 
an examination of the articles counterfeited 
it was declared by experts that none of such 
articles could properly be characterized as 
imitations of any current coin. Held that as 
not a single piece resembled or was meant to 
resemble any coin stamped and issued by the 
authority of some Government, that is used or 
is now capable of being used as money, no 
offence under s, 231 had been committed ; and 
as the counterfeited pieces were not coin, it 
necessarily followed that the implements used 
in their maunfacture could not fall under 
the purview of s. 235, Penal Code. Empress v, 
Bisheshar and another. 

[II-IOO 

S. 2^%,^Fra7tdtdentlyl] Held that it is in- 
cumbent upon the prosecution, where 2 person 
is charged under s. 262 of the Penal Code, to 
bring home to him, not only that he used the 
stamp with the knowledge that it had been 
before used, but also that he used it fraudu- 
lently or with intent to cause loss to Govern- 
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ment. The intent to defraud or to cause such 
loss can not be assumed. Empress v, Niaz 
Ahmad, 

[1-56 

s. 264 — “ Fraudulently Held that a one 
toUah below weight in a 5 seers weight only 
represents a fair wear and tear, and is no 
evidence of a Traudulent intention which is 
the essence of the offence made punsihable 
under s, 264, Penal Code, Empress v, Bikka 
Mae. 

[1II-224 

s. Public nuisance-* Slaughter of 

kinei\ Held that the slaughter of kine by 
Muhammadans on their own premises, though 
in view of passers by, is not a public nuisance 
within the meaning of s. 268, Penal Code. 
Empress Zakiuddin and another, 

CVII-232 

s* 291. — General injunctioni\ Held that the 
disobedience of an order or promulgation issued 
by a Magistrate, forbidding in general terms, 
anj[ person spreading night-soil as manure on 
their fields so as to cause disease or annoy- 
ance, is not an ofTence under s, 291, Penal 
Code. To support a conviction under s. 291 
there must be proof of an injunction to the 
convicted individually against repeating or 
continuing a panicuiar public nuisance and 
it must be shown that the person convicted has 
repeated the same. Empress v. Jokhu and 
Cheti. 

[VI-27 

< 1 ) . s . 292. — Prints— Publisher-Servant.'] 
The mere fact that a ijersou is proprietor and 
publisher of a newspaper is not sufficient to 
render ^ him criminally liable in respect of 
matter inserted therein by one of his servants. 
There must be a distinct finding that the 
matter complained of was inserted by the order 
or owing to the negligence of the proprietor. 
Queen Empress v. Muhammad Mohsxn. 

[X-i75 

(2). Obscene book-^Single obscene pass- 

age — Intention,] A book may be obscene, 
within the meaning of the Penal Code, although 
it contains but a single obscene passage. The 
defence to a charge of selling and distributing 
certain obscene books was that they were sold 
and distributed in good faith in prosecution of 
a religious controversy. Held that the exces- 
sive obscenity of such books took away the 
protection which their controversial nature 
might otherwise have afforded them. Also 
that the intention of the seller and distributer 
must be gathered from the character of the 
matter contained in such books. As he had 
chosen to sell and distribute what was obscene 
it must be presumed that he intended the 
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natural consequences of his act, n#mely, cur- 
ruption of the minds and prejudice of the 
morals of the public. It was not sufficient for 
him to say that his intentions were good. It 
was his public act that must be the test of his 
intentions and having done an unlawful act, 
it was no answer to say that he thought it 
lawful. Queefi v. Hicklin^ (L. /?., 3 Q,B 360); 
Steele v. Brannan^ {L. R.^ 7 P, C., 261) 
followed. At the conclusion of the trial of a 
person for the sale and distribution of obscene 
books, the Court trying him orderd the des- 
truction of certain copies of such books, 
voluntarily surrendered by him, under s. 418, 
Criminal Procedure Code. Held that such Gouft 
was not empowered by that sect ion "to make 
such an order. Empress v, Indarman 

[1-94 

(1) , s. 295 — ** Object.”] The word "object 
in s. 295, Penal Code, does not include animate 
objects. Queen Empress v. Imam Ali and 
another. 

[VIII-17 

(2) .. ^Intention to insult — Removmg 

materials of delapidated mosque.] The defen- 
dants in this case were charged under s. 295, 
Penal Code, in that they (Hindu) removed some 
old building materials belonging to a mosque, 
and thereby insulted the religious feelings of 
Muhammadans. They were acquitted on the 
finding that the mosque was, or at any rate its 
roof was, in a rotten condition, and that no one 
had any particular claim to it. The complain- 
ant applied to the High Court for revision. 
Held that there was no reason to l^elieve that 
defendant, in acting as he did, had any inten- 
tion of insulting the religion of the Muhamma- 
dan residents of the village, or that he did so 
even with the knowledge that any class of per- 
sons was likely to consider the removal of the 
materials an insult to their religion. Jan 
Muhammad v. Narain Das and another. 

[111-39 

s. 296 — Disturbance — Ha?iafis and Wahabis 
— Ameni] A f?iasjid was used by the members 
of a sect of Muhammadans called Hanafis ac- 
cording to whose tenets the word **amen” 
should be spoken in low tone of voice. While 
the Hanafis were at prayers, a Muhammadan 
of another sect, entered the masjid and in the 
course of the prayers according to the tenets of 
his sect, called out " amen ” in a loud tone of 
voice ; for this act he was convicted of voluntari- 
ly disturbing an assembly* engaged in religious 
worship, an offence punishable under s. 296 of 
the Penal Code. T^ Full Bench (Mahmood, 
J., dissenting) ordered the case to be re-tried and 
that, in re-trying it, the Magistrate should have 

regard to the following questions, namely 

(i). Was there an assembly lawfully engaged in 
the performance of religious worship ; (ii) Was 
such asserabijf in fact disturbed by th^accused; 
(iii). Was such disturbance caused by acts and 
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conducts oTi the part of the accused by which 
he intended to cause such disturbance, or 
which acts and conduct, at the time of such acts 
and conducts, he knew or believed to be likely 
to cause disturbance ? JVeid by Malimood, J, 
^ that the discussion occasioned by the act of the 
accused having, presumably, taken place during 
the interval when the prayers were not going 
on, the assembly was not at that time “ engaged 
in the performance of religious worship, and 
was not “disturbed” within the meaning of 
S.296 of the Penal Code ; that, in reference to the 
terms of s. 39 of the Code the accused did not 
disturb the assembly “ voluntarily,’’ that he was 
justified py the Muhammadan Ecclesiastical 
Law in entering the mosque and joining the 
congregation in saying the word “ amen ” loud- 
ly it he thought fit, and his conduct fell within 
the purview of s. 79 of the Penal Code and was 
therefore not an offence under s. 296. Beatty 
V. GiiibanksiL. B., g Q, B, Z)., 308) referred to. 

Also ^^/'Mahmood, J., that having regard to 
the guarantee given by the Legislature in s, 24 
of Act Vf of 1S71 (Bengal Civil Courts Act) 
that the Muhammadan Law shall be adminis- 
tered ill all questions regarding “ any religious 
usage or institution,” the Court was bound by 
s. 57 (i) of Act i of 18S2 (Evidence Act) to take 
judicial notice of the Muhammadan Ecclesiasti- 
cal Law, and the rules of that law need not be 
proved by specific evidence. Empress v, 
Ramzan and others. 

[V-117 

( 1 ). s. Ploughing up graves i\ Held 

that personsT who entered upon a burial place 
and ploughed up the graves were liable to be 
convicted of the offence defined by s. 297, Penal 
Code, notwithstanding that their entry on the 
land was by the consent of the owner thereof. 
Queen Empress Subhan and another. 

[X¥I-il9 

P), Stopping Tazia pf ocessioni] One 

K was convicted by the District Magistrate 
under s. 297 for stopping Tazia procession du- 
ring the Moharram, Held that though it may 
have been an offence under s. 352 or s. 339, the 
offence did not fall under s. 297 ; the con- 
viction must therefore be quashed and the fine 
refunded. Ghosita Kalka, 

[V-49 

s. '^^%.--ExMUUon of €OW-fleski\ In this 
case Rahman and other Muhammadans of the 
village of F having Sacrificed a cow on the 
occasion of the festival of the Bakrid pro- 
ceeded to carry its flesh iirjan uncovered state 
round the village. Thereupon the Hindus of 
the village, through one R N, instituted a com- 
plaint against the accused under s. 298^ Penal 
Code. Held that there can be no doubt 
that Rahmaa exhibited the cow’s fleshrwith the 
deliberatG intention of wounding Jthe religious 
feelings of the prosecutor and other Hindus. 
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Muhammadans have a perfect right in law to 
kill their own cows, but when they do so they 
must take care not to commit an offence 
under the Indian Penal Code« Queen Empress 
V, Rahman. 

[Xra-144 

ss. 299 300. — Inientio}i';rRinowledge?^ 
Ill summing up this case, in which the prisoner 
charged with offences under ss. 301, 302 and 325, 
Penal Code, pleaded dhe right of self de- 
fence, Straight, J, said to the Jury “ Every kill- 
ing is ‘ prlma facie ’ murder, if it is done 
with the intention of causing death or with the 
intention of causing bodily injury that the 
accused knew was likely to cause death or with 
the intention of causing bodily injury that in 
the natural and ordinary course of things would 
be sufficient to cause death. So much lor inten- 
tion. But further every killing is murder, 

* prhna facie f if the act causing the death 
was done with the knowledge that it was of a 
kind so imminently dangerous to life that the 
most probable result of it would be death , or 

bodily injury likely to cause death 

......a man’s intention is best gathered from his 

acts. You cannot look into his mind at the 
time he did a particular thing by a sort of re- 
trospective process, and so see what his inten- 
tion really was ; you can only judge of it from 

his conduct Empress Whu- 

taker, 

[ii-m 

the course of a quarrel two persons, M aiili St 
were holding a third, /Y, as it was found with 
no more serious intention than that JC should be 
beaten, when C having gone away and fetched 
a heavy pestle struck AT on the head with it, so 
that he died ; on these facts C was convicted of 
murder, and M and St of abetment of murder. 
Held that the convictions of M and S were im- 
proper inasmuch as it was not shown that 
the act of C was a probable consequence of the 
acts of M and S or that they knew that their acts 
were likely to result in IPs death. Queen Em- 
press V, Munna and others. 

[XII-233 

(S). — ~^Knowledge>] Causing death by 
acts done with the knowledge that they were 
likely to cause such bodily injury as was dan- 
gerous to life was culpable homicide not 
amounting to murder. Idzi Begs case {/. L, /f., 
3 Allt 777) and Gora Chand Gopds case {B. L, 
R.t Sj^p. VoLt P’ 450 referred to. EmpJiess v» 
Chatri. 

WT-ZB9 

(I) s. Murder Evidence*'] The 

appellant P was convicted and sentenced by 
the Sessions Judge of murder. The substan- 
tial evidence against %er consisted of (i) the 
fact that the deceased was last seen in her 
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company ; (li) a statement made by her to the c(?m- 
mitiing Magistrate ; (iii) the production by her, 
on the day after the death of the child, of almost 
the whole of the jewellery belonging to the de- 
ceased and worn by her when last seen. Straight, 
j., commenting upon the third head of evidence 
remarked that taken by itself it is not sufficient 
to prove murder, though it may be sufficient 
evidence of .neceiving stolen property. Em- 
press V, PARBA"f'I. 

[VII-ISO 

(2). Citcu7nsta7ttial 

evide?iC£,\ In this case the corpse of a woman in 
an advanced state of decomposition was found in 
a well. Some thirteen days before this, the wife 
of the accused had left a village, some four miles 
distant irom the well, in his company. The 
Sessions Jtidge, being of opinion that the corpse 
found in the well was that of the wife, convicted 
the accused of murder. Held that the circum- 
stantial evidence was not sufficient to warrant 
a conviction. To proof of circumstantial evi- 
de ice 4 things are necessary That the 
circumstances from which the conclusion is 
drawn be lully established ; (ii). That ail the 
facts should be consistent with the hypothesis; 
(iii). That tlKJ circumstances should be of a con- 
clusive nature and tendency ; liv). That the 
circumstances should, to a moral certainty, ac- 
tually exclude every hypothesis but the one 
proposed to be proved. In this case the-existence 
of ttie first was doubtful, for it was not abso- 
lutely certain that the corpse found was that of 
the wife and the third and the fourth essen- 
tials were absolutely wanting. The conviction 
must be set aside. Empress 2/. Hosh Nak. 

[1-139 

^3), ’^Discovery of corpse.] 

Held that the recovery and identification of a 
murdered mans body are not absolutely essen- 
tial even for a capital sentence. E?npressv, 
Bhagz}‘ath (/. L. R., 3 AlLt 383) followed. Em- 
press V. Kogi and oteiers. 

[1-112 

Empress v. Seohu and others. 

[11-160 

(f). Lathi bloivf] Observa- 

tion on cases where death is caused by the 
violent use of a lathi on such part of the 
body that death results immediately or very soon 
afterwards, and on the necessity of strictly ad- 
ministering the law in such cases and treating 
them as cases of murder. Queen Empress v, 
Kallu. 

[X-74 

(5) ^ — Withholding nouzdslwiefit 

f 70771 ckildi] The prisoner was charged before the 
Court of Session with murder. It appeared that 
she, a Ba7'ah77ta?t woman, living under the pro- 
tection of a on the 19th August gave 

birth to a male child. The birth was reported at 
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the police station, the child being described as 
strong and healthy. On the 24th the^child died, 
and its death was reported and the cause of 
death assigned being “fever and cold." The 
medical evidence showed that from the time 
of its birth to its death, the child had re- 
ceived no nourishment of any kind. The de- 
fence set up was, that the child was afflict* • 
ed with lock-jaw and could not swallow. As 
regards this, the medical evidence showed 
that it was quite impossible that a child 
suffering from i7ifa7itile teta7itis could be for 
five da3?s continuously prevented from taking 
food. The medical evidence further showed 
that the prisoner was able to nourish the child. 
The Sessions Judge finding that the pri-eoner 
had wilfully withheld all nourishmenC from the 
child and thus caused its death, convicted her 
of murder. She appealed to the High Court. 
The Court dismissed the appeal, obs(?iwing that 
the evidence proved that the prisoner had wil- 
fully withheld all nourishment from the child 
with the intention of causing its death and the 
child died in consequence, and the prisoner had 
therefore been rightly convicted of murder. Em- 
press V. Bath A. 

[111-36 

Excefil( 07 t— 07 i 7 £s — B>rac- 

lice.] iMthough, speaking generally, it is for an 
accused person who has taken the life of another 
to raise for himself any plea he may have tending 
to reduce the crime below that of* murder, it is 
necessary that the witnesses for the prosecution 
should have told a story which can be believed 
in itself and that the Court is satisfied that they 
are not concealing circumstances winch would go 
to reduce the offence if disclosed, where the evi- 
dence for the prosecution on a charge of mur* 
der bore evident marks of modifications and 
concealments, the High Court took into con- 
sideration on behalf of the appellants a plea in 
reduction of the offence, though the plea had 
not been taken nor any evidence called in sup- 
port of it before the Court of Session, Queen 
Empress v. Ram Go pal and others. 

[XVII-121 

(7). a. 300. -Exception (l)’^Provocatio7z-~^ 
Abuse,] G, a Brah7ni7i^ and Dy a Cha77iaf\ were 
prisoners in a jail and employed in digging up 
radishes in the garden. G pulled up a radish 
and began eating it and D abused him for 
doing so calling him bahm-chod or beti-ckody 
whereupon G struck D four blows vvith the spade 
which was in his hand and caused his death. 
Held that though the language used by the 
deceased was of a very abusive and offensive 
character and wouldibe resented, the Court was 
not prepared to hold that it would amount to 
the grave and sudden provocation mentioned in 
exception I of s. 300. Penal Code, so as to reduce 
the offence to culpable homicide not amounting 
to murde?. Empress v, Girwar. ^ 

- * CVI-297 
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" — Disobedience 

ofwifeil "ilie accused returned from his field 
at noon and told his wife, a girl of seventeen to 
twenty, that he wanted his dinner. She had been 
ill for some time of fever, and said she would 
not, or could not, cook it. The accused became 
angry, as he was in a hurry, and picked up a 
small babul stick, which was on the ground by 
her, and without any intention of causing death, 
struck her one blow on the head from which she 
died in about an hour. The stick w^as about 
two and a half feet long by three fourths of an inch 
thick. The medical evidence was as follows 
“ There were no external marks of injury : There 
appeared to be a slight contusion on the left 
side of the middle of the crown of the head : 
there was a slight effusion of blood under the 
scalp ; and there was blood on the brain ; 
she was npt pregnant ; the cause of death was 
the effusion of blood under the scalp and on 
the brain : this effusion of blood appeared to 
have been owing to a blow struck on the head : 
the contusion on the head appeared to have 
been caused by a lathi : a violent blow from 
a stick like the one before the Court might occa- 
sion such an injury: the woman appears to have 
been weak : she did not appear to have been 
ill,”^ Under these circumstances the accused was 
convicted by th^e Court of Session of causing 
death by a rash act, an offence punishable under 
s. 304 A, Penal Code. Held that the convic- 
tion must be set aside, Empreis v. Ketabdi 
Mandat, (/. Z. Calc., 764) I The act com- 
mitted by the accused fell within the definition 
of ss. 299 and 300 of culpable homicide, which 
is murder unless covered by an exception. The 
death of the young woman was directly and 
immediately caused by the blow, and a man 
who intentionally strikes such a blow with a 
stick as is sufficient to cause death in the 
ordinary course of nature commits culpable 
homicide, although he may not have intended 
to cause death. There were, however, in this 
case, extenuating circumstances which might 
be admitted as bringing the case within the 
terms of the first of the exceptions to s. 300. 
The accused came home hungry expecting 110 
doubt, to find his dinner ready, and was in a 
hurry, it was harvest time, to get back to his 
field. Under these circumstances his wife’s 
refusal to cook his dinner accompanied, as it 
may have been, with words of abuse, for there 
was no sufficient reason for questioning the truth 
of the accused’s statement, in this respect, was 
no doubt such grave and sudden provocation 
as deprived him for^the time of the power 
of self-control. It would be sufficient therefore 
to convict the accused under s. 304 of the Penal 
Code. Empress Bansi.^ 

[1-105 

( 9 ). — — ’-illicit connection with one's 

sister?) h, person accused of murder under s. 302 
ofthelndiairPenal Code pleaded in defence that 
he had fc?dnd his sister having illiqjt connection 
with a man named Thakuri and had in a fit of 
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passion killed them both on the spot. The 
statement being accepted was held to be a 
good plea of grave and sadden provocation so 
as to reduce the offence to one of culpable 
homicide not amounting to murder. Queen 
Empress v. Chunni. 

fXVI -161 

( 1 0 ) . - — — -Adultery with wife.] 

The accused found his \vife sleeping at mid- 
night ill his own house with the very man 
whose society he had forbidden her : suspecting 
them of adultery he killed his wife. Held that 
the provocation was sufficient to bring the case 
withi n man-slaughter and not murder, it is indis- 
putable law that if a husband discovers his wife 
in the act of adultery and kills either her or her 
paramour or both the crime is man-slaughter 
and not murder. In this case though they were 
not surprised in the very act, the circumstances 
were sufficient to raise a reasonable suspicion. 
Twelve months’ punishment was therefore sup- 
cient. Empress v. Damarua. 

[Y’-im 

( I j ). Sudden— Adultery with 

wife-~CatU?ig for assistance,] Held that 
the mere fact that a man, who, having found 
another sleeping with his wife, had killed him 
on the spot, called aloud at the time for assist- 
ance, did not necessarily indicate that he had 
not acted ‘under grave and sudden provocation. 
If, however, in such a case, having called his 
servants to his assistance, he had compelled 
them to hold his wife’s paramour, while he 
deliberately proceeded to kill him, he would 
not be entitled to the same amount of conisdera- 
tioii, and his crime would properly fall 
under the category of murder. Empress 
Rogi and others. 

[1-112 

(12) . Follow i 7 zg wife 

to her paramour.] Upon the trial of a person 
charged with the murder of his wife, it was 
proved that the accused had entertained well- 
founded suspicions that his wife had formed a 
criminal intimacy with another person ; that 
one night the deceased, thinking that her hus- 
band .was asleep, stealthily left his side ; that 
the accused took up an axe and followed her, 
found her in conversation with her paramour in 
a public place, and immediately killed, her. 
Held that the act of the accused constituted the 
crime of murder, the facts not showing grave 
and sudden provocation” within the meaning 
of s. 300, Exception /, of the Penal Code, so as 
to reduce the offence to culpable homicide not 
amounting to murder. Empress v. Damartm^ 
{W, Ai. 1885, p, 197) distinguished. Empress v, 
Mohan. 

[VI-25a 

( 13 ) . j An 

accused person was- convicted of culpable 

homicide not amounting to murder in respect 
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of the widow of his cousiiij who lived with him. 
The evidence showed that the accused was seen 
to follow the deceased for a considerable 
distance with a gandasa or chopper, under cir- 
cumstances which indicated a belief on his part 
that she was going to keep an assignation, and 
with the purpose of detecting her in doing 
so. He found her in the act of connection with 
her paramour a1;id killed her with the chopper. 
Held that the conviction must be altered to one 
of murder, as the accused went deliberately in 
search of the provocation sought to be made the 
mitigation of his oifeiice, and under the cir- 
cumstances disclosed, it could not be said that 
he was deprived of self-control by sudden and 
grave provocation. Queen Empress v. Damarzia 
{W. iV’., 1885, 197) and Empress v. Mohan 
(/. Z. i?., 8 AiLs 622) referred to. Empress 'o. 
Lochan. 

[VI-252 

(j:4). s. 300 , Bxeeptionf 17 )— Sudden Jig hi,} 
S and certain other persons, seven in number, 
armed with staves some of them iron-bound 
staves, entered a field in which one E S and 
his friends were working, in order by force 
to make them desist fi*om cultivating the field. 
A free fight ensued, in which E S received 
a lal/il wound on the head at the hands of S of 
\vhich he died in four days. Held that as it 
ivas not in evidence that the accused desired 
or premeditated the death of the deceased, and 
as there was a fight in vvhich the parties be- 
came heated with sudden passion, and the 
weapons used were not unusual and were not 
plied with unfair advantage or peculiar cruelty, 
the offence came within exception iv of s. 300, 
Penal Code. Empress v, Sheonandan. 

^ [1-1S6 

See ^ 

Empress v, Gattu and others. 

[III-32 

(1) . s. ^ 0 %— Sentence of death^-^Woman.'] 
In a trial of a woman upon a charge of murder- 
ing a child for the sake of its ornaments, the 
Sessions Judge, after convicting the prisoner, 
passed sentence in the following terms : — “ In 
consequence of her sex, sentence of death need 
not be" passed. Nibbia \vili be transported for 
life.” Held that the Judge had stated no 
reason, from a judicial point of view, why the 
sentence of death should not have been passed. 
Queen Empress v. Nibbia. 

[VIII-134 

(2) . Xhe facts established 

In this case were:— A quarrel took place in 
the precincts of sl Thakurdwara between E P 
and B ^oiit a pigeon. They were ordered 
out of the precincts of the place, E P bX once 
ran away towards his house, while B walk- 
ed slowly away, B had got to the door of a 
Shiwala about 150 yards fr?&m the Thaktirdwara 
when E P suddenly returned from his house, 
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armed with a long and heavy lat/il ard ran after 
B who at once ran into the Shiwala, E P fol- 
lowed him into the place and struck him a blow 
on the head which felled him to the ground. EiP 
was followed by P his father, and Bukhan, his 
uncle, armed with light lathis-) and all three then 
struck several blo^vs at the fallen^. ^\x^post » 
mortefn examination showed that B died by 
fracture of the skulk The Sessions Judge, 
on these facts convicted E P oi murder and 
sentenced him to transportation for life. The 
remaining two accused he convicted under s. 325 
and sentenced them to rigorous imprisonment 
for five years. Held (on appeal by the pri- 
soners) that E P was properly convicted of mur- 
der, but the capital sentence should have been 
passed upon him. As to the other two accused 
held that as there was no legal proof of their 
having caused grievous hurt they shcwld have 
been convicted of the offence of voluntarily caus- 
ing hurt with an instrument which, used as a 
weapon of offence, would be likely to cause 
death as provided in s. 324, Penal Code, This 
conviction was accordingly altered into one 
under s. 324 and the sentence was reduced to 
rigorous imprisonment for three years and a fine 
ot Rs. 100 each. Empress z/. Ram Prasad and 
others. , 

[III-281 

( 1 ) . s. 304 — Culpable Jio7nicide not a 7 notmt-- 
mg to mui'der—HurtJl In the course of a trifling 
quarrel P held a youth called M round the waste 
and called to the persons round ^^7na7lo^ marlof 
upon which A struck M on the elbow. After 
sometime Af died in hospital from erysipelas^ the 
result of the injury. Held that as t*ie violence 
inflicted on M by A had not been such that A 
must have known that the injury was likely in 
the ordinary course of things to cause death, the 
offence committed was not one made punishable 
under s, 304, though the weapon used was an 
ordinary lathi, I'he hurt for ivhich A was res- 
ponsible is that punishable under s. 323, Penal 
Code, and that is the offence for which P was 
responsible as an abettor. Empress v. Aflatun 

AND ANOTHER, 

[VIII-236 

(2) .-^ — — Grievous hurt, ] The 

appellant, his cousin 6^, and others of the family, 
ail got drunk together on the occasion of the 
Holi festival. The appellant struck G on the 
back with a wooden pestle {Musal)^ an instru- 
ment which, used as a weapon of offence, was 
likely to cause death. G fell to the ground and 
died half an hour* afterwards. He was about 
nineteen years old. The medical evidence 
showed that death w^s caused by rupture of the 
spleen, the result of a blow or a fail, that the 
spleen was large and soft and easily torn ; that 
no external marks of violence were found upon 
the body ; and that death would not have been 
caused by^he violence apparently used, had the 
spleen been ig a healthy condition. Tfee appel- 
lant did not know that his cousin's spleen was 
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diseased. ''On these facts the appellant was 
convicted by the Court of Session of culpable 
homicide not amounting to murder under s. 304 
of the Penal Code, and sentenced to rigorous 
imprisonment for five years. Held having re- 
gard to Emp'ress v. Fox^ (/. F /f., 2 522,) 

and Empress \\ OBfien^ (/. L. f?., 2 AIL, 766 ) 
that the conviction should have been of volunta- 
rily causing hurt by a dangerous weapon under 
s. 324 of the Penal Code. The merits of the case 
would have been sufficiently met by a sentence 
of six months' imprisonment. Empress v, 
Mulua. 

[1-112 

(3f, .] Four 

men attacked and beat one R D with la- 
this, The beating resulted in a compound 
fracture of R D's left leg, from the effect of 
which apparently he died some days afterwards. 
It was not shown that the lathis used were of 
such a nature as to be deadly weapons, nor that 
R D was struck on any dangerous part The 
Medical Officer, who, however, was not sum- 
moned as a witness in the Sessions Court, was 
of opinion that the fracture might have been 
caused by a fall. Held that under the above 
circumstances the conviction should have been 
under s. 325 of the Indian Penal Code and not 
under s. 302 or 304. Queen Empress v, 
Eisheshar and others. 

CXII-105 

(1.) s. S04 Ar-Cansing death by negligence,] 

See s. 30Q, No, (8). 


( 2 .)- 


^ Causing grievous 

hurti] The accused while engaged in a verbal 
quarrel with his wife, struck her a blow on the 
left side with great force with a heavy stick, the 
Tesult of which was that she vomited and bled 
from the nose, and within a little more than an 
hour died. Upon the post mortem examination 
it was found that her spleen was badly ruptured, 
almost torn across ; death was caused by rup- 
ture of the spleen ; there were no signs of 
disease of the spleen, though it was a little 
enlarged ; there were bruises on the left side 
over the spleen and short ribs ; there were no 
signs of a lengthened beating; the injury 
could have been caused by one severe blow or 
fall. Held that the offence committed fell 
under s. 325 and not under s, 304 A of the 
Indian Penal Code. (7 Mad. H, C. Rep., iig); 
(N.W. P. H C. 38 and^zs)'. (A 

L. if., 4 Calc,, 7S4) » ^ A Z, R',, 3 AIL, 523 and 
766, followed. Empress v. Mirza Edu Beg. 

CI-I32 


— A 

person, without the intention to cause death, 
or to cause such bodily injury as was likely to 
cause deatli, or the knowledge th^ he was 
likely by*liis act to cause death *-or the inten- 
tion to cause grievous hurt, or the knowledge 
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that he was likely by his act to cause grievous 
hurt, but with the intention of causing hurt, 
caused the death of another person by throw- 
ing a piece of a brick at him which struck him 
in the region of the spleen and ruptured it, the 
spleen being diseased. Held that the offence 
committed was not the offence of causing death 
by a rash or negligent act, but the offence of 
voluntarily causing hurt. Empress v, Randhxr 
SXNGH. 

[1-37 

(4.) N, a servant 

of a Railway Company, charged with moving 
some trucks by coolies on an incline, dis- 
charged this duty negligently and in conse- 
quence lost control of the trucks. Under his 
orders one of the coolies attempted to stop the 
trucks and was killed in such attempt. Held 
that N had caused the coolie’s death by his 
negligence within the meaning of s. 304 A of 
the Penal Code. Reg, v. Lo 7 tg Bettom (3 Cox. 
C, C, 439) ; Reg, v. Svomdall (2 C. a^td K, 230) 
and Reg. v. Williamson (i Cox, C, C, 97) 
referred to. Empress z'. Nand Kishore. 

[17*^71 

(5,^ .] A lessee of a 

Government ferry having the exclusive right 
of conveying passengers across a certain river 
at a particular spot allowed an unsound boat 
to be used at the ferry. In consequence of 
its unsoundness the boat sank while crossing 
the river and some of the persons in it were 
drowned. Held that the lessee of the ferry 
was properly convicted of the offence provi- 
ded for b}” s. 304 A of Act No* XLV of i860. 
Queen Empress v, Bhutan. 

[XIV-182 

r- 

(6) ]. The prisoner 

had been in charge of a police station the vicini- 
ty of which had been troubled by thieves. On 
one occasion a theif had fired at the prisoner. 
It having been reported to the prisoner that 
three thieves were prowling about, he, with 
two other men, went out to patrol. They saw 
a man crouching under a tree, and thinking 
he must be a thief, the prisoner fired at him, and 
killed him. The man proved to be one S, a kal- 
kara. The prisoner wrote a false report to the 
effect that 5 had been killed by thieves* ^ Held 
that on these facts the accused was guilty of 
an offence under s. 304 A,, Penal Code. Emp- 
ress V, Wat^xrulzama Khan, 

[1-166 

(^). 1 — — ,3 It appeared that 

the accused in this case was watching his field 
one dark night. Hearing a noise in th^ field he 
shouted upon, a thief ran out of it, whom he 
followed and struck with a stick. The thief fell 
down and the accused caught him and took him 
to the zamindars house* The thief became in- 
sensible there, and subsequently died from the 
effects of the blow which the accused had given 
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him. The accused was convicted by the Magis- 
trate on these facts of causing death by 
^^^giig^nce, an offence punishable under s, 304 
A, Penal Code. Held with reference to the 
terms of s. 304 A>;4hat the conviction under the 
section was bad. Nidamarti Nagabhusha^iam 
{7 Mad. H C Rep. 1 19) ; Empress v. Ketabdi 
Mandate (/. Z. R.^ 4 Calc,^ 764); Empress v, 
OBrieft (/. L. 2 AIL^ 766) referred to. 
Empress v, Bhhcham. 

[1-103. 

(1) , s. ZOl-'Applicabiiiiy of s. to attempt 
io co?mmt murder.] Section 5x1 of the Indian 
Penal Code does not apply to attempts to commit 
murder which are fully and exclusively provided 
for by s. 307 of the said Act. A person is cri- 
minally responsible for an attempt to commit 
murder when, with the intention or knowledge 
requisite to its commission, he has done the 
last proximate act necessary to constitute the 
coppleted offence, and when the completion of 
the offence is only presented by some cause in- 
dependent of his volition. Queen Empress v. 
Niddha. 

[XI-176 

(2) . Intention^— Knowledge-‘'‘P resimip- 

tio 7 il\ \'Vhere a woman of twenty years of age 
was found to have administered datura to three 
members of her family, it was k&ld that she must 
be presumed to have to known that the ad- 
ministration of datura was likely to cause death 
although she might not have administered it 
%vith that intention, Queen Empress v. Tulsha^ 

[XVII-225 

( 3 ) . Attempt to ^nurder— Attempt 

to cause grlevious hurt.] The prisoner in 
this case threw two bricks, described as large, 
at a jailor one of i^hich struck the jailor 
on the shoulder. This was done by' the 
prisoner immediatly after the jailor had lodged 
a complaint against him ; and there was no pre- 
meditation. The prisoner said at the time to the 
jailor that he had meant to kill him. Held thsit 
the facts did not justify a conviction for attempt 
to murder. Had murder been intended it is rea- 
sonable to suppose that the prisoner would 
have watched for a better opportunity and used 
a more deadly weapon. That much importance 
cannot be attached to his saying that he had 
meant to kill the jailor. The offence therefore 
vs/as attempt to cause grievous hurt. Empress 
v. Husain bakhsh. 

[1-172 

(1). B. Zll—Deserllon of child— ‘Culpable 
homicide not amountmg to murder.] Where 
a woman deserted her illegitimate child of ten i 
days old* but under circumstances in which it I 
could and as a matter of fact, did obtain food, 
and the child died after four days as it appeared 
from the evidence from natural causes. Held 
that the mother could not properly be convicted 
under s. 304 of the Indian Penal Code. Queen 
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Empress v. Jeoni. ^ 

[XIII-100 

(2).—. Leaving child m charge of 

blmd woman.] A ivoman who was the 
mother of an illegitimate child aged at the time 
about six months left the child in charge of a 
blind woman in whose company she was, say- 
ing that she was going to get food and would 
return shortly. She went away to another 
village and did not return. Apparently she 
never intended to return. Upon these facts it 
was held by Blair and Aikman, JJ., dissentiente 
Knox, J., that the mother of the child colild 
not properly be convicted of the oiience defined 
by s. 3x7, Penal Code. Queen Empress v, 
Mirchia. 

[XVI-117 

s. S 2 B— Culpable homicide— Hurt)f\ 

Sees. 304, No. (i). 

s. B^A-Miirder- Caushtg hurt by daiigerous 
weapofi ) ,] 

Sees. 302, No. (2). 

(I). 325 — Culpable koniicidS'^Grievous 

hu 7 'ti\ 

See s. 304, Nos. (2) and {3). ^ 

^2).. Caushig death by 7 icgllge 7 ice— 

Grievous hurt).] 

See s. 304 A., Nos. (2), and (3). 

( 3 ). ~^Atte 7 npt to 7 ?mrder — Attempt to 

cause grlevoiis hurt),] 

See s. 307, No. (3). 

s. ZBO—Abet7/tc7it— Extorting confession),] 

See s. 107, No. (3). 

(I) s. BBVi— Causing hurt— Public scrva^it).] 
A warrant was issued by a Magistrate for the 
arrest of one Dalip under s. 1 14 of the Code of 
Criminal Procedure. The warrant was sent 
to a certain iha 7 ia to be executed. It was there, 
after being copied into a book kept for that pur- 
pose at the thana^ made over to a particular 
constable for execution. When the constable to 
whom the warrant had been made over had left 
thetha^ia, it was discovered that Dalip was in a 
village other than that in which he had 
been supposed to be. Thereupon the officer 
temporarily in charge of the tha7ia made 
a copy from the book at the tha^ia, endorsed 
on the back the names of one Nazir Husain 
and some other constables, and having signed 
the endorsement^ sent ^axir Husain and the 
others out with this paper to arrest Dalip. 
Nazir Husain and his companions arrest- 
ed Dalip ; but, as Miey were returning with 
him in custody, some of Dalip’s friends 
aided by Dalip himself, attacked them, rescued 
Dalip and caused hurt to the Police. Held that 
the Police officers concerned in arresting Dalip 
under the ^circumstances above described were 
not acting in* lawful discharge of their duty 
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tvithin the ^neaning of s. 332 of the Indian Penal 
Code» so as to render the accused liable to con- 
viction under that section, but inasmuch as 
they were acting in good faith under the colour 
of their office, s, 99 of the Indian Penal Code 
applied, and Dalip and his associates might be 
properly convicted under ss. 147 and 325 of the 
Code. The words “ in the discharge of his 
duty as such public servant ” in the earliar por- 
tion of s. 332 of the Indian Penal Code mean in 
the discharge of a duty imposed by law on such 
public servant in the particular case, and do 
not cover an act done by him in good faith under 
colour of his office, Queen Empress v. Dalip 
AOT .OTHERS. 

[XVI-48 

(3), .] Where 

a Police officer conducting an investigation into 
a case of* riot sent the muharrir of the station 
to demand from the accused persons the delivery 
of certain sticks said to have been used by them 
in the course of the riot, but without giving him 
any order in writing, according to the provisions 
of s. 165 of the Code of Criminal Procedure 
authorising him to make such demand: held 
that the muharrir must nevertheless be regarded 
as a public servant in the discharge of his duty 
as such, wa. his duty to his superior officer, so 
as to render persons who resisted him and caus- 
ed hurt in so doing guilty of offence provided for 
by s. 332 of the Indian Penal Code, Queen 
Empress 2/. NandEishore and others. 

[XII-1 

S. Provocation — Suddeni] A husband, 

suspecting his wife of infidelity, hid himself 
so as to see her with her paramour, and having 
seen an improper act committed, he came out 
and caused grievous hurt to the wife. Held 
that, assuming the provocation to be “grave,*' 
it was no “sudden” within the meaning of s. 
335 of the Penal Code, Empress v. Ramzani. 

[IX-0 

ss. BS 9 and S52.-^Slopping' Tazia proces- 
sion?^ Held that the stopping of a Tazia pro- 
cession during the moharram may be an offence 
under s. 339 or 352, Penal Code. Ghosita 
Ealka. 

[V .49 

s, BB2,—Aci causing slight karnii] The 
accused in this case was charged of an offence 
under s. 354, Penal Code, on the following 
facts The complainant, a young woman, was 
going with an earthen jar through a public 
thoroughfare, to fill waiter at a well, after sunrise, 
when the accused who was standing at his 
door, leaning against his pikh caught hold of 
the complainant’s hand which prevented the 
complainant from proceeding in the direction 
in which she w^as going. It was also alleged 
that the accused had solicited her to commit 
adultery with him. The Magistrate finding the 
latter par^. of the charge unproved convicted 
the accused under s. 352, Penal Code. The 
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Sessions Judge being of opinion that the com- 
plainant was a woman of an exceedingly ques- 
tionable character and behaviour, who did not 
offer the slightest resistance to the accused 
and no offence had therefor-e been committed 
referred the case to the High Court. Held 
that though there was evidence to sustain a 
charge of criminal force under s. 352, Penal 
Code, the principle of s. 95, Penah Code, applied 
to the act of the accused in this case as it was 
a mere piece of foolish ?aiid vulgar chaff which 
seriously to treat as a crime would be absurd. 
Empress v, Bhairon Misr, 

[vn-7s 

(1) , s. Warrant of arrest-^Initml,] 

A warrant issued for the arrest of a debtor 
under the provisions of s. 251 of the Civil Pro- 
cedure Code, was initialled by the Munsarim 
of the Court, sealed with the seal of the 
Court, and delivered to the proper offi- 
cer for execution. The debtor forcibly resisted 
the officer, and was tried and convicted, under 
s* 353 of the Penal Code, of assaulting a pub- 
lic servant in the execution of his duty as such. 
In revision, it was contended, with reference 
to the requirements of s. 25 1 of the Civil Pro- 
cedure Code, that the warrant of arrest, having 
been initialled only, was bad and the officer 
could not legally execute it, and consequently 
no offence under s. 353 of the Penal Code had 
been committed. Held that this contention 
could not be allowed, and, although it ivas pro- 
per that the person signing a warrant should 
write his name in full, it could not be said that 
because the signature was confined to the 
initils of the name, it was not the duty of the 
officer to execute the warrant. Held also, with 
reference to s. 99 of the Penal Code, that the 
act of the accused did nqj: cease to be an offence 
on the ground that it was done in the exercise 
of the right of private defence. Empress v, 
Janki Prasad and others. 

[VI -106 

(2) . ^ Public servant-— Mirdeh-- Village 

stationery expense,] In reporting this case to 
the High Court the Sessions Judge observed : — 
The applicants in this case have been convicted 
under s. 353 of the Penal Code, The ^^kammgd* 
and a “ mirdeh ” went under orders of the 
Tahsildar to realize Re. i on account of village 
stationery expenses. The applicants are said 
to have assaulted them and have been convict- 
ed of doing so. There is no law under which 
the money could be realized from individual 
share-holders by distraint. Then again the or- 
der of attachment was not endorsed by the Tak^* 
sildar. The applicants were therefore justi- 
fied under the circumstances to oppose them. 
Held that the mirdeh was a public sex^^ant and 
in obeying the order of his superior he was 
acting as a public servant. The conviction was 
therefore good. Empress v, Diwan Singh 
AND ANOTHER. 

[V -244 
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S. 373 .— minor for prosiiiniiofz,] 
To constitute the offence provided for by 
s. 373 of the Indian Penal Code it is necessary, 
first, that a minor under sixteen years of age 
shall be bought, hired or otherwise obtained pos- 
session, of, and, secondly, that the minor shall be 
bought hired or otherwise obtained possession 
of, with the intent that the same minor while 
still under the^age of 16 years, shall be employ- 
ed for the purpose of prostitution as with the 
knowledge that it is likely that the said 
minor while still under the age of 16 years vvill 
be employed or used for an unlawful and im- 
moral purpose. The offence is complete so 
soon as the obtaining possession, with the re- 
quisite intention or knowledge, of the minor is 
accomplished, though the minor may not enter 
upon prostitution until years after she has 
attained maturity, or may never enter upon such 
a profession at all. The Deputy Legal Remeni- 
brancer v. Kanma Baistobi (/. Z,. 22 Calc,i 

i6^^) approved. Queen Empress v, Chanda. 

[XV-141 

B. BIB — Rape — Conseuti This was an appeal 
by one O convicted by the Court of Session of 
rape. From certain statements made hy the 
complainant the Sessions Judge was of opinion 
that the girl had given her consent to the act 
and that afterwards she condemned the offence, 
but that in the middle {i,e ) at the time of the 
actual commission of the act of sexual pene- 
tration, she withheld her consent and this fact 
was proved by satisfactory circumstantial evi- 
dence. The Sessions Court therefore held that it 
came within the explanation to s. 375. PleM that 
the Court was wrong and the offence of rape 
had not been committed. Empress v. Damua. 

^ [IV-91 

(1) . s. 877 — Unnatural offence— Evidenceil 

where a person was tried for an unnatu- 
ral offence and convicted on a charge which did 
not allege the time when, place where, or point 
to any known or unknown person with whom, 
the offence was committed, and without any proof 
of these particulars, the facts proved against 
him only being that he habitually wore woman's 
clothes and exhibited physical signs of having 
committed the offence, that the conviction was 
not sustainable. Empress v , Kh ax rati. 

[iv-2e 

(2) . Penetration— Medical evu 

denceil The following observations were made 
in this case. It is very desu*abie in cases of 
this kind (unnatural offence under s. 377) that 
there sh-suld be some medical evidence on the 
record as to the condition of the anus of the 
person on whom the offence has been perpetra- 
ted, from which penetration may be inferred ; 
for it may easily happen that what the witnesses 
speak of as a completed act is nothing more 
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than an attempt. The conviction ^ therefore 
altered into that of an attempt but tlie sentence 
remains undisturbed. Empress Ghasita 

AND ANOTHER. 

LIV-26 

(1) . s, 378 Dishonestly''— Removal of 
debtor's property to compel payme^it ] The ser- 
vants of a Raja who had leased a ferry at an 
annual rent of Ks. 18 1 went to the house of the 
lessee to dun him for arrears of rent amounting 
to Rs. 40, and as he was unable to pay the 
amounts due, they, in spite of his remonstran- 
ces, seized and carried off his cattle valued at 
Rs. 130, and made them over to the Raja. Held 
that the plea that the servants had acted uTider 
a bond fide claim of right to take the* cattle in 
satisfaction of the debt could not be allowed, 
that they had acted dishonestly ” within the 
meaning of s. 24, Penal Code, and had committed 
theft as defined in s. 378. Queen Empress v , 
ShEOMESHUR RaI AND OTHERS. 

[VIII-97 

(2) . .] Held 

that the removal by a creditor against the will 
of his debtor of property belonging to such 
debtor with the view of compelling such debtor 
to discharge his debt amounts to theft with *the 
meaning of s. 379 of the Indian Penal Code. 
Queen Empress v. Stwieshar Rai 1888, 

p, 97) referred to. Prosono ICimzar Patra v. 
Udoy Sant (/. Z. Z., 22 Cal.^ 669) dissented 
from. Queen Empress v . Agha Muhammad 
Yusuf. 

[XV-233 

(3) . ” * Removal by tena7zt off za^nmdar's 

tree ] The accused, a tenant, cut down a tree 
belonging to the zamindar without his permis- 
sion and carried it away for his own use. He 
asserted that the tree belonged to him. Held 
that the offence, if any, was theft and not mis- 
chief. Empress v . Mohan. 

[1-73 

See also 

Empress v , B as ant Rai. 

[1-64 

(4 ^ . jj / oveable prope7‘ty — Peacock — 
PeTzal Code^ s, 379 — Peacock not kept i?i co7ifine- 
me7tfi\ Held that a peacock which had been 
tamed, but was not kept in confinement, might 
be the subject of theft as defined in s. 378, Penal 
Code. Queen Empress^, Nanhe Khan and 

ANOTHER, 

« [XVII-41 

(5), •Possession— Joint property:] Held 

that a person who had appropriated pro- 
pertybelonging to him and his father jointly 
could be ♦convicted of theft if the pther neces- 
sary ingredients of the offence were piioved and 
the appfopri^ion was not in the assertion bona 
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fide of any legal claim or right. Empress v, 
Debi BAsr^ 

[1415 

ss. 379 & SBO.— Recent possession— Pre- 
stimfUonJ\ The accused xvas found in posses- 
sion of property stolen in a dwelling-house im- 
mediately after the theft. He was convicted 
of an ohetice under s. 379, Penal Code, on the 
presumption arising from the recent possession 
of the property without any direct evidence. 
Held that if the presumption was to hold good, 
he should have been convicted under s, 380 j 
(stealing in a dwelling-house). Empress v. 
Chanoan. 

" [II443 

( 1 ) . s. 391 Hindus forcibly removing comi\ 
Where several Hindus acting m concert forcibly 
removed ox and two cows from the posses- 
sion of a Muhammadan, not for the purpose 
of causing ‘ * wrongful gain ” to themselves or 
“wrongful loss” to the owner of the cattle, 
but for the purpose of preventing the killing 
of the cows. Held that ^they could not properly 
be convicted of dacoity, but only of riot. Queen 
Empress v, Raghunath Rai and others. 

n [XII-220 

(2) — .] Where 

a large body of Hindus acting in concert and 
apparently under the influence of religious feel- 
ing attacked certain Muhammadans who were 
driving cattle along a public road and forcibly 
deprived them of the possession of such cattle 
under circumstances which did not indicate 
any intention of subsequently restoring such 
cattle to their lawful owners. Held that the 
offence of which the Hindus were guilty was 
dacoity under s. 395 of the Indian Penal Code, 
and not merely riot. Queen Empress v. Ram 
Baran and others, 

[XIII442 

# 

(I) s. 898 .—** Conjointly y— Actual pre- 
smcei] In order to support a conviction under 
s, 396 of the Indian Penal Code, it is necessary 
to establish not only that the person accused 
under that section was committing dacoity con- 
jointly with others, but it must be shown that 
the murder was committed in his presence. 
Hence where certain persons were shown to 
have been concerned in a dacoity in the course 
of which murder was committed, but it was not 
shown that they were m the house in which the 
dacoity was committed at the time the murder 
took place, and the evidence if anything, point- 
ed to a contrary conclusionf it was held that the 
accused could not properly be convicted under 
s. 396, but only under s. 395 of the Indian Penal 
Code. Queen Empress v, Umrao Singh and 
others, ^ 

[XIV -178 
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— — — ,] ^When 

in the commission of a dacoity a murder is com- 
mitted, it matters not whether the particular da- 
coit charged under s. 396 of Act No, XLV of 
i860 was inside the house or outside the house, 
or whether the murder was committed inside 
or outside the house so long only as the murder 
was committed in that dacoity. Queen Empress 
V. Umrao Singh (/. L, i?., 16 AIL, 437) dis- 
tinguished. Queen Empress v, Teja and 

ANOTHER, 

[XV42 

s. S 9 . 7 — Minimum sentence Held that 
the minimum sentence under s. 397, Penal 
Code, (a section which must be read with ss, 
392 and 395, Penal Code) is seven years' ri, 
gorous imprisonment. Empress v. Rajwanta- 

[¥11440 

(1) . s. Association'^ — Habitually^ 

— K%mjarsl\ A gang of Kunjars were charged 
under s. 401, Penal Code, Held that to sustain 
a charge under s. 401 very clear evidence 
must be forthcoming as to their association and 
their habitual committing of theft or robbery. 
Empress v. Jahangira and others. 

[VI46 

(2) . .] ^This 

is an appeal by four persons, named K'S and 
C, convicted under s. 401, Penal Code, (be- 
longing to a \vandering gang of thieves). The 
case arose out of one in which a number of per- 
sons, members of a wandering gang of Kunjars, 
were convicted under s. 40T, Penal Code, in 1883, 
That case arose out of the seizure by the police 
at an encampment of this band of a number of 
stolen cattle. Evidence was given at the trial of 
the appellants to show ^that they belonged to 
this band when these cattle were seized, that 
K and one H were subsequently in prison under 
a conviction of theft ; that K had been convicted 
of high-way robbery in 1878; and that H had 
been convicted of sheep-stealing in 1882. At 
the time of the trial the appellants were each 
undergoing a sentence of two years' rigorous 
imprisonment for receiving stolen property. 
Held that the evidence, though sufficient to 
prove association, was not sufficient to prove 
that the association was for the habitual com- 
mission of theft or robbery. The trial must be 
commenced Empress 2/, Shibba. 

[VI-15 

(1) s. 403 .-' Act causing slight harm J It 
was found in this case that the accused had re- 
moved a semi-decayed branch of a tamarind tree 
not belonging to him, and overhanging the 
roof of his house, because from its position over 
the roof of his house it incommo<fed him. 
Held that the element of dishonesty being want- 
ing no offence under s. 403, Penal Code, had 
been committed. The provisions of s. 95, Pe^ 
nal Code, should have barred a prosecution 
ill this case, Peg, v» Kasya bin Ravji, (5 Bomb* 
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H. C p, 35) referred to* Empress ?/. 

jiWA Ram. 

[I-lOO 

(2) -Disho7testly).'\ Among the pro- 

perty hypothecated in a bond there was includ- 
ed a 7-ozina^' allowance, and also the arrears 
of that ailovvanqe which were due to the mort' 
gagor at the time pf execution of the bond, but 
which had not been received from the Govern- 
ment Treasury. The mortgagor promised in the 
bond that their sum, whatever it might be, should 
foe realized by his general attorney and paid to 
the mortgagee* The mortgagor however reaii2ed 
the arrears, amounting to Rs. 3,225-12-0, but did 
not pay the money to the mortgagee, who, after 
waiting a week prosecuted the mortgagor of an 
offence under s. 403, Penal Code. The mortgagor 
admitted that he had expended the money on 
his own purposes, but alleged that he had done 
so because the mortgagee had not paid him the 
surh of Rs. 7,000, part of the consideratioxi of the 
bond, and which was stated in the bond to have 
been received by the mortgagor. There was no 
evidence adduced on behalf of the prosecution 
to show that the Rs. 7,000 had been paid to the 
mortgagor. Held that assuming that there had 
been misappropriation by the mortgagor, it did 
not become criminal misappropriation as defined 
in s. 403, Penal Code, until it had been established 
that there was dishonest misappropriation. 
This had not been established. Empre.ss v, 
Parsotam Das. 

[1-80 

(3) . ^Jomt property'),'] The accused was 

charged before the Court of Session, with 
theft in a dwelling-house of certain property, or, 
in the alternative, wuh criminal misappro- 
priation of such property. The defence was that 
the property was the joint property of her hus- 
band and his deceased brother Z, and that she had 
taken it because she suspected that Us widow 
was going to squander it on a paramour. The 
Sessions J udge, being of opinion that the weight 
of evidence was in favor of the property 
belonging solely toZ, but that in either case she 
had committed an offence in respect of the pro- 
perty, found her “ guilty of one or other of the 
charges preferred against her ; and he sen- 
tenced her to one year’s rigorous imprison- 
ment and to pay a fine of Rs. 150, the 
value of a portion of the property which was 
missing. Held (in appeal) that the evidence 
regarding the ownership of the property was 
not sufficiently worthy of credit; that portion 
of the sentence therefore which directed the 
payment of a fine by the accused was injudicious. 
But that there can be no doubt that joint pro- 
perty might be criminally misappropriated and 
the appropriation in this case ^vas criminal. 
The conviction had best be made under s. 403, 
Fenal Code. Empress v, Pania, 
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(-1 ) Property ^N-ullf os proprifos — Bnll), ] 

See s. 411, No. (i). 

(1) s. 4.0s — Trust— Person irregularly em- 
ployed by cle?'k.] A person employed irre- 
gularly by a clerk in charge of certain criminal 
records to help him in his work was de facto 
in charge of that clerk’s bundle of records 
during his (the clerk’s) absence from Court on 
sick-leave, and being so in charge made and deli- 
vered certain copies of depositions from the said 
records. It was not shown that- any money 
was received for the copies. Held^ that 
under the above circumstances the pers(^ so 
making the copies could not be iconvicted 
under s. 406, Indian Penal Code, because, 
though he might have been, within the mean- 
ing of s. 21 of the said Code a public servant, 
there was no such trust as \vas required by 
s. 406. Queen Empress v. Kalian Singh. 

[XI-208 

(2) . Disposal m violation of directioul\ 

Where a Magistrate made over a pony ivhich 
had been condemned by the Municipal authori- 
ties as unfit for work to a person professing to be 
the secretary of a society for the maintenance of 
incurable animals, and such secretary agreed to 
take charge of the pony, but afterwards sold 
it to an ekka driver, it was held that the so- 
called secretary was rightly convicted of the 
offence provided for by s. 405 of the Indian 
Code. Queen Empress v, Gauri Shankar^ 

[XIV-197 

(3) . General deficiency.] An accused 

person may be charged with criminal breach 
of trust in respect of a general deficiency and 
it is not necessary in all cases to charge the 
accused with the embezzlement of a particular 
sum received on a certain date from some 
particular person. Reg, v. LLoyd Jones, VIII 
— C. a7id P, 288); Reg. V. Chapman (/ C. and IC, 
1 19); Reg. V. Wolsienhohne {XI Cox 313) and the 
Queen v. Lambari (2 Cox 309) referred to. 
Empress v. Kellie. 

[XV-37 

Buddhu V. Babu Lal. 

[XVI-11 

( 1 ). B, 40S—Tahsil peofi — Census labels,]— 
The accused, a Tahsi I peon, was directed by 
the Tahsildar to have census labels made and 
to affix them to certain hft)uses ; he was further 
directed to collect \\ annas, the cost of a label, 
from each house-owner. The accused how- 
ever collected more than he was directed to do 
and obtained the materials for no price, and In 
this way he saved Rs. 7 which he appropriated 
himself. Held that he was guilty of cheating 
and not of* criminal breach of trust^as servant. 
Empress 2/. I^Julchand. 
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^2). ^:^TmstServani ,'\ — ^Where a mas- 
ter entrusts his servant with money for the 
payment of an open account, an account 
of which the items have never been checked or 
settled, and the tradesman makes the servant a 
present, and the transaction amounts to^ a 
taxation of the bills and a reduction of the price 
by the servant, the latter obtains the reduction 
of his master’s benefit, the money in his hands 
always remains the master's property, and, if 
he appropriates it, he commits criminal 
breach of trust. But where the master him- 
self has settled the account with the tradesman 
fpr a specific sum and sends the servant with 
themone^, and the servant, after making the 
paymentraccepts a present from the tradesman, 
in that case the servant does not commit cri- 


minal breach of trust, inasmuch as the money 
is given '"to him by a person whom he believes 
to have a right to give it, though it may be that, 
according to the strict equitable doctrines of 
the Court of Chancery, he is bound to account 
to the master for the money. Hay's case^ In 
re Canadian oil works Corporatio?t, {L* R, lo 
Ck. App.» 593) referred to. Empress v, Imdad 
Khan. 

rvi-7 


(1). 8. 4 ^ 09 ,-^ Manager of bank’— Dominion 
over property ,\ When a Bank takes a deposit 
from its customer, it takes it on the understand- 
ing that, that deposit is not to be used to pay 
dividends to share-holders at a time when the 
Bank is insolvent and can not legally pay di- 
vidends. In the case of a Bank registered under 
the Indian Companies Act as a company limited 
by shares/' and governed by the regulations 
contained in Table A in the first schedule to the 
Act, it was held that the directors had dominion 
over the property and the management of the 
funds of the Bank ; that they were bound not to 
pay dividends except out of the profits of the 
Bank; and that if they dishonestly, that is, know- 
ingly and intentionally, paid dividends to the 
share-holders out of deposits when there were no 
profits, intending to cause gain to themselves or 
others to which they were not entitled, or to cause 
wrongful loss to other persons, they \vere guilty 
of criminal breach of trust as bankers under 
s. 409 of the Penal Code* But that the Mana- 
ger, and the Accountant or Assistant Manager, 
were not, within the meaning of the section, 
persons who were entrusted with property or 
with dominion over property as bankers or 
agents, and therefore did not come directly 
under s. 409, thoughigthey might be guilty of 
abetment under s. 409, read with s, 109, by 
conspiring with the Directors to commit crimi- 
nal breach of trust, if the/* assisted the Direc- 
tors to obtain the sanction of the share-holders 
to the illegal payment of dividends, and did so 
for the dishonest purpose of causing wrongful 
gain or wongful loss. Whether j^he illegal 
payment, of dividends under the circumstances 
stated could be regarded as causing wrong- 


USTBIAM PBNAIi COBS, s. 409 -r^r^>//- 
4med.) 

ful loss to the Bank as a corporate body quaere. 
Whether moneys deposited in the Bank hy 
its customers and not in any way ever marked 
could, after such deposit, be regarded as “ pro- 
perty ” of the depositors within the meaning of 
s. 409, quaere, field also that if the Directors, 
Manager, and Accountant dishonestly, that is 
to obtain wrongful gain for themselves, or, 
to cause wrongful loss to others, put before 
the share-holders balance-sfieets which they 
knew to be materially fSlse and misleading and 
likely to mislead the public as to the condition 
of the Bank, and concealed its true condition, 
and thereby induced depositors to allow their 
money to remain in deposit in the Bank, they 
were guilty of cheating in the aggravated form 
made punishable by s. 418 of the Penal Code 
and if they acted together to put forward such 
a false balance-sheet, they were guilty of abet- 
ment by conspiracy to cheat. Sembie, the 
making of such a false balance-sheet is not an 
oftence within s. 19 1 of the Penal Code, find 
where it is made prior to the commencement 
of the winding up of the company, is not an 
ofience within s. 215 of the Indian Companies 
Act (VI of 1882). A balance-sheet of a company 
under the Indian Companies Act must be a true 
balance-sheet in the sense that it must represent 
the actual state of the company’s assets and 
liabilities. If it falsely states the condition of the 
company, it is a false balance-sheet, though it 
follows the accounts as shown in the books of 
the company, and correctly represents what is in 
the books. A balance-sheet which showed all 
the debts owing to the company amounting to 
Rs. 28 lakhs, under the head ot assets, without 
specifying, in accordance with the form of 
balance-sheet annexed to Table A, which of 
such debts were good and secured, which good 
and unsecured, and which considered bad and 
doubtful, and also showed a divisible balance 
of profits amounting to Rs. 19,000, the facts 
being that out of the Rs. 28 lakhs some Rs 13 
lakhs were bad and irrecoverable, and that the 
capital, reserve fund and other provision for 
bad debts had been lost, and that the company 
instead of making profits was and long had been 
insolvent, was found to be false and misleading. 
Having regard to the nature of the charges 
above referred to, the Court, under s. 239 of the 
Code of Criminal Procedure, rejected an appli- 
cation by the defence that the accused should 
be tried separately. The word ** Europeans ” 
in s. 451 of the Code of Criminal Procedure 
means persons born in Europe. A deposition 
on oath made by one of several accused, as a 
witness in a previous inquiry under ss. 162, 163 
of the Indian Companies Act (VI of 1882) was 
admitted in evidence against himself only, and 
not against the other accused. The action of 
the defence, during the cross-examination of a 
witness for the Crown, in tendering a document 
to such witness and using the same as evidence 
for the defence, wasr-held to entitle the Crown 
to reply, under s. 293 of the Code of Criminal 



( nSg ) 


DIGEST OF CASES. 


C 1170 ) 


IKBIAlSr PEHAL CODE, s. 4D9—fcoMii- 

^nusd.) ^ 

Procedure. Queen Empress v. Moss and 

OTHERS. 

[XIV-23 

(2) — ’ ^ Incapacity of public servauli] 

Where a police constable was given money by 
the assistant moharrir of his thmiah to purchase 
rafters and bamboos for repair of the thauah and 
was subsequently convicted of criminal breach 
of trust under s. 409 of the Indian Penal Code, 
in respect of the money so entrusted to him. 
Held that the conviction under that section was 
wrong as the money was not entrusted to the 
said constable in his capacity of a public ser- 
vant, it being no part of his duty as a constable 
to purchase wood and bamboos, tiiough the 
order was given by his superior officer and the 
materials were required tor the repair of the 
ihafta : neither was the order an order of the 
kind contemplated bj^ s. 23 of Act V of 1S61. In 
THE MATTER OF THE PETITION OF DiLDAR KhaN. 

[XI -179 

(3) . — -General deficiency Held that a 

person accused under s, 409 of'the Indian Penal 
Code might be legally convicted of the offence 
defined in that section on proof of a general 
deficiency in his account, and that it was not 
necessary that the receipt of and non-accounting 
for specification shall be charged and proved 
against him. Queen Empress v. Kellie (/. L, It, 
17 All., 153) approved. Buddhu v, Babu Lal. 

[XVI -11 

Queen Empress v, Kellie. 

[XV -37 

(4) , Court not medium vf 
recovering civil debts,] The accused a kafmn- 
go appointed to collect the rent of certain land 
situate in the family domains was found to have 
misappropriated a sum of Rs. 2,851 with the 
intention of causing loss to the Maharaja of 
Benares. After the defalcations were discover- 
ed he paid Rs. 2,051 and then because he could 
not pay the balance, Rs. 799, a prosecution was 
resorted to. The Magistrate convicted the 
accused to four months^ rigorous imprisonment 
under s. 409, and to a fine of Rs. 1,000 of which 
Rs. 800 were to be paid to the Maharaja as 
compensation. Held that the criminal law 
ought not to be played with in this fashion and 
the Criminal Courts ought not to be made the 
medium of recovering civil debts. The portion 
of the Magistrate s order as to fine is therefore 
quashed. Empress v, Bikj Kumar L.al. 

[IV '105 

(i.). s. 411 Stolen property — Misappro- 
priation — Nulllus proprieios,] A person was 
convicted* and sentenced under s. 41 1 of the 
Indian Penal Code for dishonestly receiving a 
bull, knowing the same to have been criminally 
misappropriated. It was found that at the time 
of the alleged misappropriation, the bull had 
been set at large by some Hindu in accordance 
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with Hindu religious usages, at the time of 
performing funeral ceremonies. Held that the 
bull was not, at the time of the alleged mis- 
appropriation, “property” within the meaning 
of the Indian Penal Code, inasmuch as not 
only was it not the subject of ownership by any 
person, but the original owner had surrendered 
all his rights as its proprietor, that it was 
therehre nullius proprletos, and incapable of 
larceny being committed in respect of it ; and 
that the conviction must be set aside. Empress 
V, Bandhu. 

[V-326 

Empress Njhal, 

JVI2-73 

See also 

Empress v, Jamura, ^ 

[ 1 V-B 7 

(2,) Possession.] One S R was charged 

with and convicted of an oftence under s. 411, 
Penal Code, on the ground that certain stolen 
property was found in his gotkaula (a place for 
storing cow-dung cakes), which was not sepa- 
rate from his house and was not such an un- 
protected place that any person might put any 
thing into it. It appears that when the con- 
stable went into the gotkaula to search, none of 
the witnesses went with him and one of the 
witnesses spoke to there having been, at the 
time of the search, a rent in the latti-w'TxW suffi- 
cient to admit a man passing through. Held 
that the conviction was bad and must be set 
aside as it was possible that the stolen property 
might have been placed there wiriiout 5 Ks 
knowledge. Empress v, Sita Ram. 

[1-83 

( 3 .) Pointing out of stolen 

property by accused.] The mere fact that an 
accused person has pointed out the spot not 
being a place under his control where stolen 
property is found concealed, is not sufficient by 
itself to justify the conviction of such person 
for having either received or retained such pro- 
perty knowing it to have been stolen. Queen 
Empress v, Gobinda {XV. 1895, p, 226) 
Queen Empress v, Nirpat. 

[X¥-229 

Empress v, Kinhar, 

[1-94 

(4.) t.—.stok 7 i property -^Guilty 

kfiowledgei] Held that in order to sustain a 
conviction under s, 411 of the Indian Penal 
Code (retaining stolln property; it must be 
satisfactorily proved that the property is stolen 
property and that the accused received it dis« 
honestly knowing or having reason to believe 
it to be stolen property. That the p^japerty was 
stolen must be proved in the same way as if 
the case was"* against the thief himself. The 
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mere fact the acciised can not account how 
he came in possession though suspicious, does 
not relieve the prosecution from proving the 
abovementioned ingredients. Empress 
Burke. 

[IV-B5 

(5). Recent possession-^Guiliy know> 

Ud^e-^Presumption.\ Ail that was* proved 
against the appellant in this case was that a 
buffalo- cow was stolen on the night of the 31st 
July, 1897, and that on the 31st January, 1898, it 
was found in the possession of the appellant. 
Held that the evidence above noted was not 
^u^cient to prove guilty knowledge. Queen 
Empress' Gadlu, 

[XVIII-70 

(8). ... -] The 

accused were charged under s. 411. The stolen 
property was a calf which had been missing no 
less than a year and a half before the prosecu- 
tion and it was found in the possession of the 
accused. No report was made to the police. 
The prisoner’s defence 'was that he had bought 
it, but he could not establish this plea by evi- 
dence. On these facts he was convicted by the 
Magistrate. Held that the facts were not suffi- 
cient to support the conviction, the possession 
being not recent to raise the presumption of 
guilty knowledge under s. 1 14, Evidence Act. 
Empress z/. Dallua. 

[VII-281 

(7). .j The 

accused ivis convicted of an offence under 
s. 411. The only evidence against him was that 
he received as a gift from a relation, who lived 
at a distance of eight a bullock which had 
been stolen some days previously and which 
had been sold to the relation at an inadequate 
price. Held that the evidence was not sufficient 
to warrant a conviction. The essence of an 
offence under s, 411, Penal Code, is guilty know- 
ledge and the bare fact of possession, except 
under very peculiar circumstances, is not enough. 
Empress v, Ramjas. 

511-17 

fi. 41 , 4 ,'—/dentificallcn of stolen property in 
Court ] Held that to sustain a conviction 
under s. 414 it is not necessary that the stolen 
property should be identihed in Court. Em- 
press V, Harjas and others. 

[VII-96 

(1) . S- 4 XB^Glvmg fyJse information'— To 
obtain recruitment in Police ) . ] 

See s. 177 , No, (2). 

(2) , — -np — Takstl peofi'-Census Isbell] 

See s, 408, No. (1). 
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(3)^ -^Purchasing stamp paper in false 

namel] This accused when purchasing a stamp- 
paper gave his name as H (which was not his 
name) and the stamp-paper was endorsed with 
that name. Held that he could not be said to 
have cheated the stamp-vendor within the mean- 
ing of s. 415 ; his conviction therefore under 
s. 419 was bad and must be quashed. Empress 
V, Neka. 

[IV-87 

S. AlQ-^Palming of woman as belonging to 
different caste i\ Held following Queen v. Dabene 
Singh (7 W- R- C/*., 55), that to palm off a young 
woman as belonging to a caste different to the 
one to which she really belongs, with the object 
of obtaining money, amounts to the offence of 
cheating by personation as defined in s. 416, 
Penal <Jode, which must be read in the light 
of the preceding s. 415, Penal Code. Empress 
V, Sheoram and another. 

[11-287 

s. 4 ilB'-Cheating— Banker i\ 

See s. 409, No. (1). 

420. Property ” — Immor/eable property i\ 
One personating himself a Court peon, pro- 
claimed by beat of drum that a tenant had been 
ordered by the Court to be ousted from his 
holding. One B had aided A in the offence. 
Held that the provisions of s. 420, Penal Code, 
have no application to the delivery of immove- 
able property, as in the present case to the 
surrender of a cultivatory holding and there- 
fore B could not be convicted under s. 420, 
Penal Code. Queen Empress v, Abdul Ah ad, 

[II-6. 

S. 423. — Civil $uit’^Condltio 7 t - Precedent),) 
Held that the institution of a civil suit Was not 
a condition precedent to the maintenance of 
a charge in the criminal Court for an offence 
under s. 423, Penal Code. Empress v, Umrao 
Singh 

[III-209 

(1) , s. 425— causing slight harm,) 
The accused was convicted of mischief under 
s. 425, Penal Code, for taking some earth of 
hardly any appreciable value from an open 
piece of ground. Held that the act of the 
accused was governed by s. 95, Penal Code. 
Empress v, Gulzari Lal. 

[II-22@ 

(2) , intention to cause iosS'-Za-^ 

mindar— Tenant)} A landholder charged a 
tenant with cutting down certain trees. The 
tenant admitted that he had cut down the 
trees, but alleged that they belonged to him 
and not to the la^idholder. The Magistrate 
trying the case decided that the trees belonged 
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to the landholder, and convicted the tenant of 
mischief. The Court of Sessions, being of opi- 
nion that the tenant had cut down the trees 
under the impression that he had a right to do so, 
and that he did not intend to cause, and did not 
know that he was causing, loss to the landholder, 
held that the tenant had not committed mischief, 
and referred the case to the High Court. Held 
that the view 6Y the Sessions Judge appeared to 
be correct, and tiie conviction must be quashed. 
Empress v, Basant Rai. 

[I '64 

See also 

Empress v, Mohan. 

[L 73 
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g. 429 — — Property— Bra Pi^ed hdl).} 

The accused in this case was convicted of mis- 
chief under s. 429, for killing a bull which had 
been branded and let loose. Held that as the 
essence of mischief was “ the wrongful destruc- 
tion or diminution of property, and as ownership 
over it had caused after it was so branded and ^ 
let loose, no offence under s. 429 had been com- 
mitted- Empress v, jamura, 

[IV-87 

See also 

Empress v, Bandhu. 

[V-326 

Empress v. Nihal. . 


(3) ^ Quesllo^iof title).] Held 

that a person, who in the bo7id fide belief that 
the construction of a wall on his land is a civil 
trespass on the part of the constructive, destroys 
the construction (even violently and forcibly,) 
caff not be held to have committed an offence 
under s. 426, Penal Code. Empress v» Shankar 
Lal. 

IVII-lOl 

(4) , .] The 

accused was charged with having committed 
mischief in throwing down a wall built by the 
complainant. The accused pleaded that the 
wall had been built upon land belonging to him 
and that it had been thrown down by the com- 
plainant himself. The Magistrate finding that 
It had been thrown down by the accused con- 
victed him under s. 426. Held that the con- 
viction was bad as the question of title to land 
had not been ipquired into. Empress v. 
Rustam Ali. 

^ [ 11-209 

(5) . such charge^ --Impound- 

ing cattle.] One R y was convicted by an 
Assistant Magistrate of causing mischief to the 
complainants by driving off their cattle to the 
pound, whereby the complainants were subjected 
to a fine. The Magistrate of the district was 
of opinion that the conviction was illegal, and 
reported the case to the High Court for orders. 
His reasons for this opinion were as follows 

It can scarcely be said that getting cattle put 
into pound is causing such a change in the situa- 
tion of property as diminishes its utility or value: 
the act does not do so per se and the cattle 
when released are as useful as ever : moreover 
complainants had their clear remedy under 
ss, 20, 21 and 22 of the Cattle Trespass Act 
(I of 1871) : it was apparently because they did 
not lodge their complaint within ten days of the 
seizure, they were bound to do under s. 20 
of the Cattle Trespass Act that they lo<^ed this 
complaint as one of mischief. The Court for 
the reasons stated by the Magistrate of the dis- 
trict, quashed the conviction. Empress v. Ram- 

JIAWAN. ’ 
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[vii-73 

(1) . s. 4i41— Criminal trespass — 7'itle in dis- 
pute.] Certain sir land belonging to tSe accused 
was purchased by the complainant, at an execu- 
tion-sale and leased to certain persons. When 
the lessees proceeded to plough the land the 
accused interfered with them and ploughed and 
sowed the land himsell* It appeared that the 
complainant had obtained formal possession of 
the land but not actual. Under these circum- 
stances the accused was convicted of criminal 
trespass under s, 441. Held that the conviction 
was bad. Empress Randhir. 

[ 11-228 

(2) . ,] The 

complaint in this case was that the accused 
had trespassed upon land the possession of 
which had been awarded to the complainant 
by a Revenue Court It appeared that such 
possession was awarded under s. 40, Rent Act. 
But the accused asserted that the land had been 
assigned to the prosecutor upon partition and 
that he the petitioner, entered upon the land to 
repair certain indigo vats in his possession and 
he farther alleged that the partition proceedings 
were silent as to the indigo vats. On these 
grounds he still claimed possession of the land. 
The question of title was not considered by the 
lower Courts. Held, following Empress v. Budk 
Singh (/. Z. R., 2 AIL 101) andZi re Govind 
Prasad {/.Z. R., 2 All. 465) that the facts dis- 
closed did not amount to criminal trespass. 
Empress v^ Muhammad Husain. 

[11-233 

(3) . Joint property,] The 

accused in this case were convicted of crimi- 
nal trespass under s. 4^7, Penal Code, for 
having interfered to prevent the complainant 
from erecting a Walloon certain land. The de- 
fence was that the land was the joint property 
of the complainant and the accused. Held 
that if the applicants went on to the land, in good 
faith believing it to be joint property to assert 
their righ^and not with the objects'* mentioned 
in the section* they are not guilty of th% offence 
and that the fact that the applicants sued and 
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got a decree by the Munsif declaring the land 
to be joint together with the fact that it forms 
part of a salian before the houses of the parties, 
shows to a certainty that the applicant had good 
grounds for believing that the land was joint 
property. Empress v , Nanak Chand and 
r OTHERS. 

[III -188 

(1) , s. 442 . — Htpna^i dwelling ” — Uitm- 
habited house — Intention.l The accused was 
convicted of house tresspass under s. 448, Penal 
Code. It appeared that he had entered the 
court-yard of an uninhabited house belonging 
tcf the complainant ^ in order to ease himself. 
Held that the conviction was bad because the 
house cannot be said to be “ used as a human 
dwelling” within the meaning of s. 442, Indian 
Penal Ccjde, as well as there was nothing to 
show that the accused entered the house “ with 
intent to commit an offence, or to intimidate, or 
to insult or to annoy'" within the meaning of 
s. 441 of the Indian Penal Code. Empress v . 
Surja. 

[ 11-224 

(2) . Inteniiofii\ The applicant N 

brought up a “famine child." It appears that 
he allowed the complainant to look after the 
child when it was ill and that the complainant 
was unwilling to give it up, but the applicant 
entered the house of the complainant and carried 
the child off. Held that he had not committed 
the offence of criminal house-trespass as his in- 
tention was not to insult or annoy, &c. Empress 
V, Nawab Ali. 

[V -50 

s. 451 “ Offence " — Adultery-^ Connivance 
of husband.] To sustain a conviction under 
s. 451 of the Indian Penal Code for the offence 
Of house trespass with intent to commit an 
offence, the prospective offence being adultery, 
it is necessary to show that there has been 
no consent or connivance on the part of the 
husband of the woman the intent to commit 
adultery ^ith whom is charged against the 
accused. Brij Basi v . The Queen Empress. 

[XVI -178 

(I.) s. •---Trespass in try mg to escaped] 
See s. 224, No. (i), 

(2)^. ---^Evidence— Presumption.] The ac- 

cused was convicted di an oMnce under s. 457* 
It was proved at his trial, that a day before he 
was wandering about a ceijtain house situate at 
Banda, which had been broken into by night and 
property stolen therefrom; that immediately after 
the theft he left Banda under suspicious circum- 
stance, and went to Allahabad, where he was 
traced in a f^w days and the stolen prcperty was 
found in fiis possession, and that lie gave a false 
account of the manner in which he came into 
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possession of the property. Held that the evi- 
dence was sufficient for a conviction under s. 
457, Penal Code. Held further that the pre- 
sumption mentioned in s. 114, illustration (a) of 
the Evidence Act, is not confined to theft, but 
applies to all crimes. Empress v. Ajudhia, 

[11-224 

ss. 459 So 460 •^Governing "^incident of the 
ofpence,] Ss. 459 and ^60 of the Penal Code 
provide for a compound offence, the governing 
incident of which is that either a “ lurking 
house-trespass" or “ house-breaking” must have 
been completed, in order to make a person who 
accompanies that offence either by causing 
grievous hurt or attempt to cause death or 
grievous hurt responsible under those sections. 
The sections must be construed strictly and they 
are not applicable where the principal act done 
by the accused person amounts to no more than 
a mere attempt to commit lurking house-tres- 
pass or house-breaking. Empress IsmAil 
AND OTHERS. 

[VI -258 

(I) 46B.-^Intentio?t-To conceal offence.] 
Where a clerk, who had committed criminal 
breach of trust, subsequently made false entries 
ill an account book with the intention of con- 
cealing such offence,— that the making of 
such entries did not constitute the offence of 
forgery, and he had therefore been improperly 
convicted under s. 465 of the Indian Penal Code. 
Queen E?npress'v.Jageshtir Pershad 
F. H. C. Rep., 1874, p. 56) ; Queen Empress v. 
Lai Gumul {N.-IV.F, H, G Rep.^ iSjo, p. xi). 
Empress z'. Jxwanand. ^ 

[11-236 


(2). ,] A 

treasuary accountant was convicted of offences 
under ss. 218 and 465 of the Penal Code under 
the following circumstances A sum of Rs, 500, 
which was in the treasury and was payable to 
a particular person through a Civil Court, was 
drawn out and paid away to other persons 
by means of forged cheques. After the with- 
drawal of the Rs. 500, but before such with- 
drawal had been discovered, the representative 
of the payee applied for payment. The prisoner 
then upon two occasions wrote reports to the 
effect that the Rs, 500 in question then stood 
at the payee’s credit as revenue deposit and 
that it was about to be transferred to the Civil 
Court. Upon the first of these reports an order 
was signed by the treasury officer for the 
transfer of the money to the Civil Court con- 
cerned, and to effect such transfer a cheque was 
prepared by the sule-muharirf which, as origi* 
nally drawn up, related to the sum of Rs. 500 
already mentioned. The signature of the 
cheque by the treasury officer was delayed for 
some time, and meanwhile the cheque was 
altered by the prisoner in such a manner as to 
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make it relate to another deposit of Rs. 500 
which had been made subsequently to the 
above, and to the credit of an other person. The 
result of this was the transfer of the second 
payee’s Rs 500 to the Civil Court, as if it had 
been the iirst Rs. 500, and to the credit of the 
first payee’s representative. The prisoner was 
convicted under s. 465 of the Penal Code in 
respect of the clieque, and under s. 2 18 in respect 
of the two repoMs above referred to. Held^ 
with respect to the charge under s. 465, that the 
prisoner’s immediate and more probable inten- 
tion, —which alone, and not his remoter and 
less probable intention, should be attributed to 
liim — was not to cause wrongful loss to the 
second payee by delaying payment of the Rs. 500 
due to her, though the act might have caused 
her loss, but to conceal the previous fraudulent 
^vithd^awal of the first payee’s Rs. 500 ; that 
under these circumstances*he could not be said 
to have acted " dishonestly” or “ fraudulently” 
within the meaning of s. 24 or s. 25 of the Penal 
Code ; and that therefore his guilt under s. 465 
had not been made out, and the conviction under 
that section must be set aside. Empress 
V. Girdhari Lal, 

[¥1-264 

^ Xo correct a mistake.} 

The vendees of a plot of land altered the num- 
ber by which the land was described in the 
deed of sale, doing so because such number was 
not the right number. Ha%'ing made this altera- 
tion they used the deed of sale as evidence in a 
suit. Held that the alteration of the deed did not 
amount to “forgery” within the meaning of 
s. 463 of the Indian Penal Code, nor could the 
deed after the alteration be designated a “ forged 
document ” as contemplated by s. 470, the in- 
tention to cause wrongful loss or wrongful gain 
or to defraud being w'anting; nor could it be said 
that in using the deed, the vendees were dis- 
honestly”or “fraudulently” using as genuine a 
“ forged document, ” and therefore the use by 
the vendees of the deed did not constitute an 
offence under s. 471 of the Indian Penal Code; 
further, that their use of it did not render them 
liable to conviction under s. 196 of that Code, 
Obseiwations as to the exercise by an appellate 
Court of the powers conferred on it by 3. 282 
of Act X of 1872 (Criminal Procedure Code.) 
Empress v. Fattah and another. 

[11-227 

(4). P roper fy.} 

See s. 471, No. (5). 

s. 4B1— Valuable security,] In this case 
the question was whether a kabuliaf said 
to be jorged, whereby certain tenants-at-will 
acknowledge themselves liable to pay enhanced 
rent was a valuable security within the mean- 
ing of s. 30, Penal Code, it was contended on 
behalf of the accused that it was not, because it 
had not been recorded by the kanungo under 
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s. 21 of the Rent Act and therefore did not pur- 
port “to create any right enforcible ft law.” Held 
that the contention was not maintainable as 
s, 21 of Rent Act applied to verbal agreements 
and not to written contracts. Held further that 
the document was a valuable security as it pur- 
ported to be such though it might not have been ^ 
in fact valuable security. Empress v, Nasir- 
UD-DIN. 

[III -58 

s. 470 . — Forged doc2wie?it .] 

Sees, 463, No. (3). 

( 1 ) . s. 4H1.—Frandule7tfly a?zd dishonestly 
— l7tte7tiion.] The crec[itors of a police ’con- 
stable applied to the District Superintendent of 
police that Rs. 2 might be deducted monthly 
from the debtor’s pay until the debt was satis- 
fied. Upon an order being passed** directing 
that the deduction asked for should be made, 
the debtor produced a receipt purporting to be a 
receipt for Rs. 18, the whole" amount due. It 
subsequently appeared that the receipt was one 
for Rs. 8, wiSich the dejbtor had altered by add- 
ing the figure “ I, so as to make it appear 
that the receipt was for Rs. 18. Held that the 
real intent in the prisoner’s mind being to in- 
duce his superior officer to refrain iroir> the 
illegal act ol stopping a portion of his salary, 
the Court in a criminal case ought not to specu- 
late as to some other intent over and above this 
that might have presented itself to him, that it 
did not necessarily follow that he contemplated 
settling up the altered receipt to defeat his 
creditor’s claim, and that therefore he ought not 
to have been convicted of an offe^ice under s, 
471 of the Penal Code. Empress v, Syed 
Husain. 

[¥•84 

(2) . .] In 

a trial upon a charge, under s, 471 of the Penal 
Code, of fraudulently or dishonestly using as 
genuine documents known to be forged, it was 
found that four forged receipts for the payment 
of rent, used by the prisoner, had been fabri- 
cated in lieu of genuine receipts which had been 
lost. Held that, with reference to the defini- 
tions of the terms “ dishonestly ” and “ fraudu- 
lently” in ss. 24 and 25 of the Penal Code, the 
prisoner, upon the facts as found, had not com- 
mitted the offence punishable under s. 471. 
Empress v, Sheo Dayae. 

[¥-S 5 

(8). * * .] 

See s. 218, No. (3). 
s. 196, No. ( 1 ), 

(4^, lOiows to be false-^P leader i] 

Held that unless it is found as a fact that the 
documeiat filed by a pleader was d^nown by him 
to be forged he can not be convictgl under s. 
471 (using fbrged documents). That the client 
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who gave tl|e document to the pleader was lia- 
ble not as an abettor but as a principal under 
s, 471. Empress v, Jiwan and another. 

[VII-186 

«* Claim "' — “ Property"^ Certifi- 

catei] The term “ claim ” in s. 463 of the Indian 
Penal Code is not limited in its application to 
a claim to property. The term “property” 
in the same section will cover a written certi- 
Ecate. It is not necessary to constitute a for- 
gery under s. 463 of the Indian Penal Code that 
the property with which it is intended that the 
false document shall cause a person to part 
should be in existence at the time when the 
false document was made. Queen, Empress v. 
Haradhan (/. Ai?, 19 , 380) dissented 

from. Queen Empress v. Appasami (/, L, R.^ 12 
Mad.t 151^ ; and Queen Empress v. Ganesh 
Khanderao and Ganesh Daulat (/. £./?., 13 
Bam,,, 512) approved. One SB presented to 
the Principal of Queen’s College, Benares, pre- 
pared a false certificate purporting to have been 
granted by the Principal of Canning College, 
Lucknow, to the eftect that he had attended a 
certain proportion of a certain first year course 
of law lectures delivered at Canning College, 
S in fact never having attended such lec- 
tures. Had that certificate been a true one it 
would have entitled S B to attend a further 
course of law lectures at any one of several 
associated institutions amongst which was 
Queen’s College, Benares, without attending or 
paying the fees for the first course of lectures. 
On presentation of the above certificate 5 B 
obtained permission to attend and attended 
a course of '^second year lectures at Queen’s 
College, Benares, without attending or paying 
the fees required for the first year course. 
After SB had attended the abovementioned 
second year course of lectures at Queen’s College, 
Benares, he again presented the said false 
certificate to the Principal of Queen’s College 
with a view to his obtaining a consolidated cer- 
tificate, which was necessary, as he alleged, to 
enable him to become a candidate in the Judge’s 
Court Pleadership examination in Calcutta. 
Held that on both occasions, when he presented 
the false certificate to obtain admission to the 
second year law class at Queen’s College, 
Benares, and again when he endeavoured by 
its use to obtain the consolidated certificate in 
order to gain admission to the pleadership 
examination in Calcutta, SB was guilty of the 
offence provided by s. 471. Penal Code. Queen 
Empress v* Soshi BH^tjsHAN. ^ 

[XIII-06 

n. 4 BB--CoMnterfeit tradd^' mark-^Defencesil 
Where a person is charged with the commission 
of an offence under s. 486 of the Indian Penal 
Code and the facts mentioned on the first para- 
graph of s. ,^486 are proved, there are two 
alternative^ defences open to the accused ; the 
first being that indicated by clausesr(<?) and 
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of the section read together, and the second 
having that indicated by clause The first 
defence presupposes that the person charged 
believed the trade-mark in question to be a 
genuine trade-mark. The second defence pre- 
supposes that the person charged did not know 
that the trade-mark in question was the trade- 
mark of any firm or person. Queen Empress 
V. Ilahi Bakhsh, 

. " txvii-aa 

(i>. s, ^ 1 -- Adultery— Proof of marriage, 'I 
K was accused by Z>,and P, alleged to be D's 
wife, of raping P, and was committed for trial 
charged in the alternative with rape or adultery. 
The evidence of marriage between D and/* 
consisted of their statements that they were 
married to each other, and of a statement by K 
that P was D"s wife, K was convicted on the 
charge of adultery. Held that such evidence, 
having regard not only to s. 50 of the Evidence 
Act, i%2, but to the principle that strict proof 
should be required in all criminal cases, was 
not sufficient to establish the vital incident to 
the charge of adultery, namely, the marital 
relation of D and P. Empress v. Pita 77 tbar 
Singh (/. A /f., 5 Calc,, 566) concurred in. 
Empress 2^. Kallu. 

[III-l 

See also 

Queen Empress v. Dal Singh. 

[XVIII-7 

(2). — Evidence <?/.] One G 

was convicted, by the Court of Session, of 
adultery with one L, The evidence against G 
consisted of the statements ofj^ ; the statements 
of witnesses who said they had seen the two 
talking and laughing together ; the statements 
of witnesses as to allegations made by L before 
2,panckayat witnesses who said they 

had heard G say before the panchayat “ that 
he was in fault.’^ Held that the fact that G and 
L had been seen laughing and talking together 
was no proof of sexual intercourse ; that the 
allegations of L before the panchayat and the 
admissions of the accused should not have been 
admitted in evidence and tiiat the statement of 
L, though evidence, was not reliable. The 
accused must be acquitted. Empress v. Mohan 
Lai (/. L* R,, 4 AIL, 46) referred to. Empress 
V, Gauri. 

[ 111-129 

(!)• s» 488 — '** Such womanP^ The words 
** such woman” in s. 498, Penal Code, do not 
mean such a woman as has been so enticed as 
mentioned in that section, but mean such woman 
whom the accused knows or has reason to be- 
lieve to be the wife of any other man; the 
detention of such a woman %vith the particular 
intent defined in the section is one of the 
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offences made punishable under that section. 
Empress z/. Niadar« 

[VIII-217 

(2) . Evidence of marriage.] Where 

a charge is made under s. 498. Penal Code, of 
enticing away a married woman, the Court 
should require some better evidence of the 
marriage tharithe mere statement of the com- 
plainant and the woman. Empress v. Kalin 
(/. L, R. s AIL, 233b approved. Queen Em- 
press Vo Dal Singh. 

[XVIIl-7 

CD. g. 499— Aci causing sligki harm.] 
While a Barrister and a pleader were engaged 
in a case the latter made a remark conveying 
an imputation on the former upon which the 
former called the latter, a liar” for which he 
was convicted of defamation. Held that it was 
doubtful ^vhether the imputation amounted to 
defamation and if it did, it was covered by s. 95, 
Penal Code. The conviction was therefore 
quashed. Empress v, Vansittart. 

[111-46 

f2). — Civil remedy.] 

It appeared that in the Munsifs Court in which 
a matter in issue ^vas the pecuniary status of 
the parties RG and ML, the pleader for the 
latter, one AH, in the course of his argument, 
said: "why, who RGs father. He was 
killed or died when he was scraping grass,” 
At this GR said: "What does know of 

pleading his caste is that of a pedler.” 

These expressions led to mutual prosecutions 
under ss. 499 and 500. The Magistrate convict- 
ed and fined them both. Held that the Magis* 
trate ought to have refused to entertain the 
complaints of the parties on the ground that 
one was as much to blame as the other. Though I 
the language of s. 499 is open to most elastic 
application, but the Magistrate will act wisely 
in refusing to adopt it to cases in which no real 
harm has been done or where a civil remedy 
might more appropriately be sought. Empress 
V . AMIR Hasan and .\nother. 

[III-167 

(3) . '—Harming repulation — Common 

abuse.] Accused was convicted by a Magis- 
trate of defamation under s. 500, Penal Code. 
The defamation consisted of the use of certain 
abusive language specified in the proceedings 
as bell ki gali, bahin ki gali, that is to say, the 
use of abusive language to the complainant, hav- 
ing reference to his daughter. Held that the 
Else of such abuse being common it could not 
harm the reputation of the complainant. The 
convic^'on must be quashed. Empress v. Bi- 

HARI, 

[III-36 

Ouicasiing^ by panchayai — Good 

fmlhi] C was put out ot caste by a panc/myal 
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of his caste fellows on the ground that there 
was an improper intimacy between him and a 
woman of his caste. Certain persons, members 
of such panchayat, circulated a letter to the 
members of their caste generally in which, stat- 
ing that C and such woman had been put out 
oi caste, and the reason for the same, and re- ^ 
questing members of the caste not to receive 
them into their houses or to eat with them, 
they^ made certain statements applying equally 
to C or such woman. Such statements were de- 
famatory ivithin the meaning of s. 499 of the In- 
dian Penal Code. Held that, a' such persons were 
careless enough to use language which was ap- 
plicable to C, they did so at their peril, and tivey 
could not escape the rAsponsibii"ity,of having 
defamed C by saying that they intended such 
language to apply to such woman. Held also, 
on the question whether such person^had acted 
in good faith, that, looking to the character of 
such letter, the circumstances under which 
it was written, and to the fact that C had been 
put out of caste for the reason alleged, had such 
persons contended themselves with announcing 
the determination of -the pa7ichayat, and the 
grounds upon which such determination was 
based, they would have been protected ; but, 
inasmuch as they did not so content themselves, 
but \vent further and made false and uncoiled 
for statements regarding C, they had rightly 
been held not to have acted in good faith. Em- 
press Vo Rama Nand and others. 

[1^43 

(5)^ Publishing-- Noiice under s. 424, 

Criminal Procedure Code., contamed i?i a 
cover.] Held by the Full Beiibh (Duthoit, 
J., dissenting) that the action of a per- 
son who sent to a public officer by post 
ill a closed cover a notice under s. 424 
of the Code of Criminal Procedure containing 
imputations on the character of the recipient, 
but which was ^ not communicated by the ac- 
cused to any third person, was not such a 
making or publishing of the matter complained 
of as 10 constitute offence within the terms of 
s, 499 of the Penal Code. Empr^^ss v. Taqi 
Hussain. 

[IV-340 

(B). Defamation by father {i7id brother 

— Complaint by husba^td.] The father and 
brother of a married Hindu woman were con- 
victed of defamation on the complaint of the 
woman’s husband for having stated that one 
Ajudhya had laid hoid’^of her tor the purpose 
or with the intention of committing adultery. 
Held that such staij^ment amounted to defama- 
tion and was not covered by any of the excep- 
tions to s, 499, Indian Penal Code; and that the 
husband, as the party aggrieved, ivas a proper 
person to lodge the compiamt. Queen Empress 

V. MAXKtJ AND ANOTHER. 


LXI-188 
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(7) . s. 499.— Esiception Privilege of 

SMitori\ WiierCf in a criminal prosecution for 
defamation in respect of statements made by 
the accused as complainant in a criminal case, 
the accused pleaded inter alia his privilege 
as a suitor; ^eld, that the plea was bad, inas- 
much as the doctrine of the absolute privilege 
of statements made by suitors does not apply 
in India to criminal proceedings for defamation 
under the Indian renal Code. Queen Em- 
press V, Gajadhar. 

[X-170 

(8) . s. 499.— Exception {S)-^Good faith.] 
Held on the evidence in this case, in which the 
question Avas whether a person accused of 
defamation was protected by the eighth excep* 
ti&n to s. 499 of the Indian Penal Code, that 
the accused had failed to establish that he 
acted in good faith. Abdul Hakim v. Tej 
Chandar Mukerji (/. Z. i?., 3 AIL^ 817) and 
Harrison v. Bush (25 Z./. Q. 2$) referred to. 
Where the accused in a case of defamation 
intends to bring evidence to prove the truth 
of the defamatory matterj his advocate should 
cross-examine the complainant upon every 
matter upon which evidence is intended to be 
brought If he does not do so, it is a subject 
of serious consideration whether he should 
subsequently be allowed to tender proof as to 
the material incidents of which he has not 
cross-exmained. Empress v, Dhun Singh. 

[IV -53 

S. fiOQ»’^Criminal intimidation^] A was con- 
victed summarily of having held out threats, to 
both the Hindus and Muhammadans, to get them 
implicated and imprisoned, if they kept to the 
terms of an ikrarnama (entered by the parties 
to keep the peace during the moharram festival.) 
He was convicted under s. 506, Penal Code. 
Held that the conviction was right. Empress 
V* Ata Husain. 

[VI-4i 

S, h 99 .--Derive displeasure.] The accused, a 
Brahmin weman, two or three days after the 
birth of a child took it to the house of its alleged 
putative father and not finding the father left 
it there. She said that her object in going there 
was to evidence j ai Kishun (putative father of 
the child) to give her food for herself and her 
infant. Held that the facts disclosed no offence, 
under s. 394 A or s. 50S. Empress v, Gangi, 

[VI-63 

(1) , s. Wil,««^AppUcahiUty of section to at- 
tempt to murder.] 

See s, 307, No. (3), 

( 2 ) — Preparation:\ S.sii of the Indian 

Penal Code was not meant to cover only the 
penultimate afct towards completion of ^ offence 
and not acfs precedent, if those acts are done 
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in the course of the attempt to commit the 
offence, or are done with the intent to commit 
it and done towards its commission. Whether 
any given act or series of acts amounts to an 
attempt of which the law will take notice or 
merely to preparation is a question of fact in 
each case. In the matter of the petition of 
R. MacCrea. 

- [XIII-7i 

(3) .- Forging false document.] 

One C% calling himself Z", the son of BK^ went 
to a stamp -vendor, accompanied by a man 
named K S aud purchased from him in the 
name of AT a stamp-paper of the value of 4 annas. 
The two men then went to a petition-writer 
and, C again giving the name of a, they asked 
the petition-writer to write for them a bond for 
Rs. 50 payable by H to HS, The petition- 
writer commenced to write the bond, but, his 
suspicions being aroused, did not finish it, but 
took C and KS to the nearest thana. Held that 
under the above circumstances K S was rightly 
convicted of an attempt to commit the ofience 
defined in s. 467 of the Indian Penal Code, and 
C of abetment of the said attempt. The Qtieen 
V. Ram Sartm Ckowbey {N.-W, P, H. C. Rep., 
1872, p, 46) referred to. Queen Empress v. 
Kalyan and another. 

[XIV-160 

(4) . House- breakmg.] The 

prisoners in this case were caught while 
engaged in removing some projecting tiles. In 
the opinion of the Sessions Judge “ the re- 
moval of the tiles was a step towards committing 
house-breaking ; so an attempt to commit house- 
breaking has been completed.” Held that the 
finding was wrong. Empress v. Tej man. 

[VI -290 

(5) . Cheating.] In a prose- 

cution for an attempt to cheat, under ss. 417-511 
of the Penal Code, the accused was charged 
and convicted of having at the central octroi 
office made false representations as to the 
contents of certain kuppas (skin vessels), the 
object of which was to obtain a certificate 
entitling him to obtain a refund of octroi duty. 
Prior to granting the certificate, the octroi offi- 
cers examined the contents of the kuppas and 
found that the representations of the accused 
regarding them were untrue. In consequence 
of this discovery no certificate was given to 
him, and he was charged and convicted as above- 
mentioned. The procedure necessary for 
obtaining a refund of octroi duty was that the 
central office, on satisfying itself that the 
articles produced were of the nature stated# 
would grant a certificate, which ceitificate 
would have to be endorsed by the outpost 
clerk when he passed the goods (on which 
refund was claimed) out of the town, and the 
owner would have to take back the certificate 
so endorsed to the ceniral office and present it 
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to be cashed. Held that even assuming the 
accused to have falsely represented the contents 
of tne stiippas as alleged, he had not completed 
an attempt to cheat, but had only made pre- 
paiation for cneating, and that the conviction 
must therefore be set aside* Empress v, 
L*hundi. 

LVI-125 

~ Attempt to cause grievous huri)\ 


(G).- 


See s. 307 j No. (3). 


•Atte?npi to €o?m?ut U 7 t 7 tatural 


(7), 

offcitce.l 

See 3. 377, No. (2). 

LETTEES PATB3NT (dated I7t:ii Marehi, 
1866). 

(1) . s.XO, — Order imder s. of Act VI of 

iSS2--AppeaL'] No appeal will lie under s. ic 
of the Letuirs Patent of the High Court of judi- 
cature for the North-Western Provinces i>oin 
an order of a single Judge of the Court refusing 
an application under s. 169 of Act VI of 1SS2! 
and for extension of time for serving notice of 
an appeal under that Act, such order not beino' 
a judgment within the meaning of s. 10 of the 
Letters Patent. R Wall and oihers v. E 
Howard and others. 

[XV-89 

(2) , Order under Act F £?/ 18S i, grant- 

mg probate of will ^Appeal,} An appeal 
will lie unaer s. 10 oi the Letters Patent of the 
High Court of judicaaye for the North-Western 
Provinces from the judgment of a single Judo»=> 
of the Court in appeal irom an order ofa 
District Judge granting probate of a will under 
Chapter V of Act No, V of 3SS1, and the 
Bench hearing such an appeal under s. to of the 
Letters Patent is not debarred from reconsider- 
ing the hading of facts of the single lud^^e 
Cmrao Chand V, Bindrabam Chaf’d and 

ANOTHER. 

[XV-104 


fconii- ; LET'^ESS PATESTT, s. J 

Judge of the Pligii Court directing the amend- 
Kent of a decree passed in appeal gy a Bivisioa 
Bencn wnicii he nad been a member is an order 
maoe unaer s. 206, read with ss. 582 and 632 
of -.he Code 01 Civu Procedure, or by virtue of 
the inherent power which the High Court has 
m tbe exercise of its appellate civil jurisdiction * 
to amend ns own aecree, it is one to ivhich the 
provisions of Chapter XLIII of the Code of 
Civil Procedure are applicable, and from such 
order no appeal under s. 20 of the Letters 
intent wil! lie. H-urrish Chun 6 lerC/iowii/iryv 
Kail M 7 zderi Debza iL, R. 10 I A.^ S, C, / A 
A., 9 Ci3:A:.,_482) discussed. Mohammad Naisi- 
OTHERS Khan ^aed 


(5). 


(3).- — 0 /-ifi:r passed' in revisiost undey 

Act IX of tSS*] ■— Appeal.']. No 
appeal will lie under s. 20 of die Letters ‘Patent 
from an order of a single Judge of the Hi^rh 
Court in revision under s. 25 of Act. No, IX 
2887. Naim Ullah Khan v. Uhan Uilah Khan 
C/. Z, R,, T4 AIL, 232) referred to. Gaurs 
Datt ^/.^Parsotam Das. 

[XIII-i22 

(' ) -r — : — ^Order to which provisic 7 is of chap- 
s Cod 


[XII-14 

, V- ^ *; — Order under s. 322, dvil Pro- 
eednye Code-Appeal.] Certain villages were 

bf lo a Hindu widow 
I 0/ aiembeLS.oi r.er husDand’s family. Those vil- 

' cmfon ■ff'n and sold in exe- 

cution of a simple money aecree against the 

had become final the widow 
came with an objection to the attachment 

i K assigned villages on ground 

d2at such attachment and sale were in contraven- 
tionois. 256(/lof_;reCoc.8ofCivil PrScefe. 
Tne drst Court aisallowed this objection, but 
on appeal to _ihe. High Court Uie widow 'got a 
aecree adowing nor obiection. On anpefl bv 

«^FLette^ 

• » '“IS neid that wheiher or not the 

widows interest in the -v.-ticular villages was 

of at* ed, inasmuch the 

Drre£\'a!iv‘^-fn’’?7.-:‘’® °"'’s appiication was 

of r;V.n ^ ®- 312 of the Code 

i21V-148 

Code— Appeal :i onasr s. lo of the Letters Patent 
an appeal lies to the High Court from an order by 
s- fto! of the Civil Proce- 
rejecting an application under s. 59S 
for to ttppcai lO Her Majesty in Council 
^oeHigh tourt could,’ 
oy a tuli- ol Court, £x a period of limi^ alien 
appeals under s. 10 of the 
Le,_.ere i a.eni, and wuether in calculating the 
penod any allovvaiice should be made for the 


NauLa^ C od- 


(7).- 


iey \LII] . Civil Pyoceduye Code, aye applicable 
—Appeal.'] W]iet)i,er as £)ider made by single | 


* rvin-37 

appiicaiion io sue 
m joymapanpeyis- Appeal).-] Under ss. sSS 

of the Civil Preefe 
CoQu, no appeal hes unaer s. jo oi the I 
Patent lor ilm.High Court for the N.-VT. p. from 
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an order of a single Judge refusing an appli- 
cation for le?.ve to appeal in fonna pauperis, 
Achaya v, Ratnaveln (/. £. i?., 9 253) and 

in re Rajgopal (/. Z. i?., 9 Mad,^ 447) followed. 
Hurrish Chundar CkawMry v. ICaiz Sunderi 
Debt {/» L, E.f 9 Calc,f 482) distinguished. 
Banno Bibi and others V , Mehdi Husain 

AND OTHERS. 

[IX-70 

(8). — -' Praciice^Poini not argued before 

single Judge),] Held that in appeals under 
the Letters Patent, s. 10, an appellant is not 
entitled to be heard on points which he has not 
raised before the Judge against whose decree 
h^ is appealing. Brit Bhukhan v, Durga 
Dat and Others. 

[XVIII-41 

Power of High Court to frame 

rules-^Limitationi] It must be assumed that 
Rule I of the “ Rules of practice adopted by the 
High Court for the North-Western Provinces on 
the 2 1 St May, 1873, regarding the admission of 
appeals under s. 10 of the Letters Patent,'’ which 
provides that such appeals must be presented 
to the Assistant Registrar within ninety days 
of the judgment appealed from, had a legal 
origin and was not ultra vires of the Court. 
Harrak Singh v, Tulsi Ram Sahu^ (S Z. Z. R.^ 
47) zxi^Fazal Muhammad v. Phul Kuar^ {PL, 
R„ 2 AlLr 192) referred to. Naubut Ram v. 
Harnam Das. 

[vi-ao6 

s. 12,'-Original jurisdicUon--Native luna- 
tic,] The High Court has not, under s. 12 of 
its Charter, any original jurisdiction in respect 
of the persons and estates of lunatics who are 
natives of India. Petition of Jaudha Kuar. 

[1-172 

—Difference of opinion (s, 575, Civil 
Procedure Code},] S 27 of the Letters Patent 
for the North-Western Provinces has been 
superseded in those cases only to which s. 575, 
Civil Procedure Code, properly and without 
straining language applies. There are many 
cases to which s. 575 even with the aid of s. 
647 does not apply, and to these s. 27 of the 
Letters Patent is still applicable. One of the 
cases to which s. 575, Civil Procedure Code, 
is not applicable is where a preliminary objec- 
tion being taken to the hearing of a first appeal 
before the High Court^on the aground that the 
appeal is time-barred, the Judges of the Division 
Bench differ in opinion as to whether the appel- 
lant has shown sufficient ca^ise, within the mean- 
ing of s. s of Act XV of 1877 for not present- 
ing the appeal within the prescribed period. In 
the case of such a preliminary objection and 
such a diffei;.ence of opinion (the Bench being 
equally djvided) the opinion of tfie Senior 
Judge shhuld under s, 27 of the Letters Patent 


LETTEBS PATE 2 «'T, a. continued,) 
prevail. Husaini Begam v. The Collector 
OF Muzaffarnagar and others. 

[IX -27 

MOBTO-AGB. 

(1) Construction. 

( 2 ) Contribution. 

( 3 ) Extinguisliment of mortgage. 

(4k) Usufructuary mortgage. 

( 5 ) Miscellaneous. 

(1) Construction. 

(1) , Two securities -Right to avail of 

the second,] A mortgage bond provided that 
“ if the hypothecated property was damaged or 
destroyed by any accident, or proved insuffi- 
cient to satisfy the debt, then the debt should 
be recoverable from a moiety of another house 
belonging to the respondent.” Held that the 
fact that the hypothecated property had been 
sold in satisfaction of a prior mortgage entitled 
the mortgagee to enforce hypothecation against 
the second house, Ganesh Das v, Maya Ram. 

[ 11-99 

(2) , Ustifructuary mortgage— Hypo- 

thecation,] A zar4-peshgi lease or usufructu- 
ary mortgage, for a term of five years, provided 
that the mortgagee should take the profits of 
the mortgaged property in lieu of interest, and 
that, if he were dispossessed, either before or 
after the expiry of the term, he might sue to re- 
cover the principal debt with interest. It did 
not, in so many words, provide that, in such 
case, the money should ^be recovered from the 
property. Words denoting that the property 
was hypothecated ran through the whole instru- 
ment. The mortgagee, having been dispos- 
sessed before the expiry of the term, sued to 
recover the principal debt and interest by the 
sale of the hypothecated property. Held that 
the mortgagee was entitled to recover the debt 
by the sale of the hypothecated property. 
Whenever the contract gives a pledge of pro- 
perty as security for money lent, there will 
always be a power of sale, unless a contrary 
intention is clearly expressed. Such is some- 
times the case in usufructuary mortgages, where 
the mortgagee has to look only to the usufruct 
for his principal and interest ; but such was not 
the character of usufructuary mortgage in this 
case, for the mortgagee was expressly empowered 
to recover the principal and interest on being 
dispossessed, either before or after the expiration 
of the term. Ram Bakhsh and others v, 
Nohar Pandey. 

[ 1*63 

(3) .———-—m-Sale—4greepient to reconvey — 
CotuUUoml sale,] Ti>e co-sharers of a certain 
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estate sold ii; to R. On the same day as the W-i- i 
dors executed the conveyance of such estate 
to R the latter executed an instrument whereby 
he agreed that the vendors might redeem such 
estate or any portion thereof, within a certain 
term, on repayment of the purchase money of a 
proportionate share thereof and in such case 
the sale would be considered cancelled; provi- 
ded that the vendors paid the money out of 
their own pockets and did not raise it by a 
transfer of the property and not otherwise. 
The heir of one of the vendors sold his share 
of such estate to A and A sued R to redeem 
such share. Held by the Full Bench {Stuart, 
‘C. J., doubting) that the nature of the transaction 
between R and his vendors must be deter- 
mined by looking at both the conveyance and 
the agreement, and, both those documents be- 
ing regarded, the transaction between them 
was one of mortgage, and tiie vendors had a ■ 
right of redemption, and the proviso hi the j 
agreement was inequitable and incapable of \ 
enforcement against them or their represeiita- \ 
tives in title. ; 

//eld also by Pearson, J., that the agreement 
was nor of the nature of a personal contract ! 
enforceable only by the original vendors and 
not by their representatives ; that, assuming 
that a transfer ot the property was prohibited 
by the agreement, R could not, as implied 
by the Full Bench ruling in Dvokcho^'e Ral v* 
Htdayal Ullah {NrJV, l\ H. C. Rep., F. B., 
iS66‘67, p. 7), treat as a nullity the sale which 
had been made to A and A's right to redeem 
could not be reasonabl}^ denied and resisted ; 
and that a transfer was not positively but only 
iinpHciily prohibited by tiie agreement, R mere- 
ly declaring that he would not recognize the 
transferrees as having acquired the equity of | 
redemption or canceUhis own sale-deed, and ’ 
such a declaration was beyond his competence j 
and had no legal effect. Ram Saran v. Amirta : 
Kuar and others. 

[ 1-39 

( 4 .). ' CJiargel\ The material portion of 

the ikmniama in dispute in this case was as | 
follows: — *' A*s the Government has granted 
zamifidari villages to me in perpetuity, there- 
fore I have fixed an annual allowance of Rs. 100, 
in cash, in perpetuity out of the profits of the 
said villages for my elder brother G // , . , o” 
ft did not specify the villages which had been 
granted to the executant by the Government. 
The question in this case was whether the 
created a charge upon those villages 
in respect of the allowance made to G //, /ield 
that the terms of the ikrar?iama were suffi- 
ciently certain to create a charge. Sita Ram 
AND another V , Muhammad Hltsain. 


M CoXLBtxuotiQn-fco7ifin?/e. 
predecessJfs in title of // 3 and B in favour 
of B B. Ill iSyt, the mortagaged property 
was sold at auction-saie under a decree dated 
the 24th September, 1S58. That decree was 
a money decree, but was passed on^ a com- 
promise by which a certain sum agreed between 
the parties to be due to the plaiatilf on an 
account stated was made pa3’‘abie by instal- 
ments, and the property in suit was hypothe- 
cated as security" for the due payment of such 
instalments. The property was purchased by 
one G D who was the decree-holder. On suit by 
the mortgagee of the mortgage of 1867 for sale it 
was held that the representatives of the pur- 
chaser under the decree of 1858 were entitled to 
use the lien created by the compromise upon 
which that decree was bs»sed as a shysid id" the 
extent of the price which G D had paid for the 
property, but no further. Bad DEO BhaRthi 2/. 
Hushiar Singk and others. ^ 

tXV -45 


( 6 ) .] 

construction, No. (2). 

(7). A TackmgJl The mortgagor of an 

estate gave the mortgagee four successive 
bonds for the payment of money in eacl? of 
which it was stipulated that, if the amount 
were not paid on the due date, it should 
lake priority of the amount due under the 
mortgage, and redemption of the mortgage 
should not be claimed until it had been satisfied. 
The representative in title of the mortagagor 
subsequently sued the mortgagee for possession 
of such estate on payment merely^of the mort- 
gage money. Held that, although such bonds 
did not in so many words create charges on 
such estate, yet inasmuch as it appeared from 
their terms that it was the intention of the 
parties that the equity of redemption of such 
estate should be postponed until the amount 
of such bonds had been paid, the representative 
in title of the mortgagor was not entitled to 
possession of such estate on payment merely 
of the mortgage money. Alu Khan.,2/. Roshan 
Khan. 

LI -133 

r.—/nterest a charge on the property 

Sea construction, No. (48). 

A-motmi of share 7 mrtgaged.'\ 

\ % 

See construction, No. (49). 

(2) Contribution. 


[II-I 59 

(5^^ pn the 27th of Sep- 

tember, 1867, a mortgage was made by the 


pO). P and D, in May, 1867* jointly 

mortgaged their respective 2 blswas shares of a 
certaTn village. In August, 1877, iKe mortgagee 
sued to reco’^r the mortgage money by the sale 
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ol the mortgaged property, and Obtained a 
decree. Before this decree was executed L 
obtained a decree against in execution 
of which his 2 biswas share was put up 
for sale on the 20th June, 1878, and was 
purchased by A. Subsequently the mort- 
gagee applied for execution of his decree, 
and D's 2 biswas share was attached and 
advertized for sale in execution thereof. In 
order to save such share from sale yi, on the 
29th June, 1878, satisfied the mortgagee’s decree. 
He then sued P, Ds co-mortgagor, to recover 
half the amount he had so paid by the sale of 
P's 2 biswas n Held that inasmuch as when 
A discharged the whole amount of the mort- 
debt, he not only became entitled to a 
contribution of half susch amount from P, but 
having acquired the rights of the mortgagee, 
was competent to assert a lien on P's 2 biswas 
share, ^.ivas entitled to a decree as claimed. 
Fancham Singh v, Ai,i Ahmad. 

[I-IXS 

(,1). — A and K mortgaged their 

shares to Xn execution of another money- 
decree against caused his share to 

be sold and purchased it himself; J then 
transferred this share to his son who trans- 
ferred it to B, Then y sued A and K on 
the mortgage bond, obtained a decree, in execu- 
tion of which he caused A's share alone to be 
proclaimed for sale *and in order to save it 
A was obliged to satisfy the decree. A then 
brought this suit for contribution against 
making B also a defendant, on the ground that 
ICs share in their bonds was liable for the 
mortgage debt. Held that as A offered no 
objection to^the sale of ICs share in execution 
of y's money-decree and neither in the suit 
brought by f against him and Ai nor in the 
proceedings taken against him in execution of 
that decree did he raise any objection as to the 
propriety of J's conduct, he was now estopped 
from enforcing a lien upon the share of his co- 
mortgagor in the hands of third parties, pur- 
chasers for value. Khushai. Singh and others 
1 /, Debt. 

^ [1^7 

(I2). - ' - — * ».] SSi who held a decree for 

Rs, 44,155 enforcing a joint mortgage on 31 
villages, applied for its execution against one 
of such villages in the possession of one 
y. The village was put up for sale realizing 
Rs. 14,100. V thereupon sued the proprietor 
of another of such villages, P, for contribu- 
tion. He obtained ^ decre^, brought a por- 
tion of it to sale which was purchased by 
PC for Rs. 260. Subsequently 55 took out exe- 
cution of his decree against the village B and 
that village was put up for sale. Thereupon 
PC brought this suit for cancellation of such 
sale, so far as his purchased share in the village 
was concerned on the ground that such share 
had already' been made subject to SSs lien on 
It by its lale in satisfaction of th« contribution 


due from the owner of such villages to F. Held 
that, as 55 had received nothing out of the 
proceeds of sale of the portion purchased by 
PCt he cannot be said to have proceeded twice 
against the same property for the same debt ; 
and therefore the plaintiff’s claim based upon 
the ground of contribution was wrong and must 
be dismissed. Ram Chand v, Sheoraj Singh. 

[ii-m 

(13) . * %] In this cas% a number of 

villages had been mortgaged to one P, who 
subsequently acquired the mortgagor’s inte- 
rest in some of the villages. A, who had, 
purchased the equity of redemption in four 
of the villages mortgaged to P, brought this 
suit to have it declared that one of the 
four villages mortgaged to P, should be held 
free from the lien created by the mortgage- 
deed of P, on the ground that the four villages 
he had purchased were liable to their propor- 
tionate share of the mortgage debt only and as 
two of them had already been sold, and fetched 
more than the proportionate share of the four 
taken together, the other two were absorbed 
from further liability on the principle of contri- 
bution. Held that the suit was not maintain- 
able, Ahmad-ud-din V. Sheoraj Singh. 

[11-38 

See also 

Act IV of 18S2, s. 82. 

(3) Extinguisliment of mortgage. 

(14) . Purchase by mortgagee of the 

?nortgaged property f\ B B and 5 D jointly gave 
the appellant, on diferent dates, in the same 
year, two mortgages of a one anna four pie 
share of a certain village with possession, the 
mortgage money in eac^i case being Rs. 181. 
B B subsequently sold his moiety of such share 
to the appellants, Rs. iSi, or his moiety of the 
mortgage debts, being part of the consider- 
ation money. S D thereupon sued the appellant 
to enforce his right of pre-emption in respect 
of such moiety and obtained a decree. In order 
to raise the money for the purchase, he gave 
the respondents a bond in which he hypothe- 
cated the one anna four pie share. Subse- 
quently 5 D sold a moiety of the share to the 
appellant, the remaining moiety of the mort- 
gage money, Rs. 181, being part of the consi- 
deration money. After this the respondents 
sued on their bond, claiming the enforcement: 
of their lien on the share. To this suit the 
appellant was a party, and it was defended 
by him. The respondents obtained a decree 
in that suit, in the execution of which they 
caused the share to be brought to sale, purchas- 
ing it themselves. In the present ^suit the 
appellant claimed from the respondent’s posses- 
sion of a moiety of the share under the prior 
mortgages to him, on the ground that the sale 
of a moiety to him, the consideration for which 
had been a moiety of the mortgage-money, had 
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been declared invalid in the respondent's suit. 
The suit was dismissed by the lower Courts, 
and the appellant appealed to the High Court. 
Held that, as in the suit brought by the res- 
pondents, the appellant did not set up his 
mortgages, as a matter of defence, and could 
not have done so, it being clear that he intend- 
ed to absorb his interest as mortgagee in those 
01 purchaser, and there being nothing to indi- 
cate that he coir.em plated keeping his incum- 
brance alive, the lowe” Courts had properly 
dismissed the appellant's suit. Fazal v, Kesho 

AND OTHERS, 

[1-6 

( 15 ) .] 6:, 

the mortgagee of certain property, having pur- 
chased a portion thereof sued (i) the mortgagor; 
(ii) F, to whom another portion of such property 
had been mortgaged before such property had 
been mortgaged to and who had purchased 
sq,ch portion subsequently to the mortgage of 
such property to G and Gs purchase; ahicT (iii) 
M who had purchased a third portion of such 
property subsequently to Gs purchase for 
the enforcement of his lien on such property. 

by Stuart, C. J., Oldfield, J., and Straight, 
J., (Pearson. J., dissenting) that, inasmuch as it 
was the manifest intention of P, to keep his 
incumbrance alive, and it was for his benefit to 
do so, F's purchase did not extinguish his 
incumbrance, and he was entitled, as prior 
incumbrancer, to resist Gs claim to bring to 
sale the portion of the mortgaged property pur- 
chased by him. 

Held also by Oldfield, J., and Straight, J., 
(Pearson, J., dissenting) that G, notwithstand- 
ing he had purchased a portion of the mort- 
gaged property, might throw the whole burden 
of his mortgage debil* on the portions of the 
mortgaged property in the mortgagor's pos- 
session and in M's possession, but he could 
not have thrown it on the portion of such pro- 
perly in F’s possession. Gaya Prasad v. 
Kashi Prasad and another. Kashi Prasad 
AND ANOTHER V, GaYA PrASAD AND OTHERS. 

[1-53 

(IG). J. rhe 

first mortgagee of certain property purchased it 
at an execution sale. The second mortgagee of 
such property subsequently sued the mortgagor 
and the first mortgagee to enforce his mort- 
gage by the sale oi such property. Held that 
the first mortgagee was entitled to resist such 
sale, by virtue of being the first mortgagee, 
iintii his mortgage debt was satisfied, and the 
fact that he had purchased the property mort- 
gaged 1,0 him did not extinguish his mortgage, 
which must be held to subsist for his benefit. 
Gaya Prasad v. Sall^ Prasad (3, All, 6S2) fol- 
lowed. HarParsadand another V. Bhagwak 
Das, 

[11-13 


M OKTO-AaE -Extinguishment-- 

( ) 

( 17 ). ]. In 

1S45, the proprietor of a certain esis&te mortga- 
ged it to one G R for Rs. 400. On the nth I^o- 
vember, i 863 , the mortgagee assigned his rights 
to the appellants. On the 12th November, 186S, 
the heirs of the mortgagor mortgaged such 
estate a second time to the respondent. On the 
9 th September, 1871, the appellant purchased the ^ 
equity of redemption from the mortgagors in 
satisfaction of his mortgage and in consideration 
of other sums, aggregating in all Rs. 1,000. The 
respondent nOvV sued the appellant to bring 
such estate to sale to satisfy his mortgage of 
the 1 2th November, 186S. Held following Gaya 
Prasad v. SaUk Prasad (/. L. R., ^ All., 6S2) 
that the appellant coulc^ resist such sale™ fiy ' 
reason of his holding the prior ’mortgage. 
Muhammad Ibrahim v, Tekchand 

[ 11-59 

(IS) T On 

the 27th June, 1S73, I and A mortgaged their 
shares in a certain village to P B, who on the 
2ist August, 1874, obtained a decree for the re- 
covery of his debt by sale of the mortgaged 
estate. On the 9th September, 1894, / re-mort- 
gaged a portion of the above mentioned share 
to A S and R B for Rs. 600 and the two latter 
in their turn borrowed on the 29th January, i|l75, 
from Z> jP Rs. 300, pledging as security for ‘ tlie 
loan their rights as mortgagees in the said vil- 
lage. B B's decree remaining unsatisfied he 
attached and sold the estate of / and A, and A S 
purchased it at public auction on the 21st 
January, 1878. In June, 1880, however, A S 
privately sold the estate, thus purchased, to BS, 
This suit was brought by Z? as the holder 
of the bond ofagth January, 1875, recover the 
debt from A S and B S. Held that under the 
circumstances the plaintiff was entitled to a per- 
sonal decree against AS and against the estate 
of his co-debtor RB and to nothing more. 
Bholi Singh v, Durga Prasad and others. 

[ 11-66 

( 19 ) . ]. A 

mortgage is not extinguished by the purchase 
of the mortgaged property by the hnortgagee, 
but subsists after the purchase, when it is the 
manifest intention of the mortgagee to keep the 
mortgage alive, or it is for his benefit to do so. 
Gaya Prasad v. Salik Prasad {f.L. R., 3 All.>i 
6S2J and Ra77t Naikan v. Subbo7’aya M^edali 
(7 Mad, H. C, R,, 229) followed, Muhammad 
Ibrahim and another v. Dhirga. 

[ 11-118 

(20) . S^^rely.} In 

1863 one AH/, wife of Z, made a bond in favor of 
BS, hypothecating ifiereby 10 bliwas of the vil- 
lage T, On the 3rd May, 1872, Z and his son JS 
made a bond for Rs. 2,000 in favour of BS, and 
HD hypothecating 6-J biswas of the same village. 
On the -same date one SH executed a surety 
bond guaranteeing Z's payment of yie money 
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borrowed under the bond of December, 1872, 
and as security mortgaged a share in village 
AG. On the 2nd December, 1872, Z made 
another bond in favor of BS in which he hypo- 
thecated 10 b^$was of r. In the meantime BS 
had obtained a decree on his first bond of 1863 
and in execution thereof, he, on the 20th Novem- 
ber, 1872, brought the 10 diswas of T to sale 
which were bought by Z with money lent him 
by BS- Again on his last bond of December, 
1872, BS got a decree in 1877, caused the 10 
bisw<zs of village T to be sold and purchased it 
liimselfi The present suit was brought by BS 
and HD on the bond of May, 1872, against the 
obligor of the bond, the heirs of SH the surety 
aud^'/sTjS and il/A pjjiirchasers of the property 
mortgaged in the original and the surety bonds. 
The plaintiffs claimed to recover the money by 
the sale of the properties mortgaged in the two 
bonds. The lower Court dismissed the suit in 
respect of the heirs of SH the surety and the 
share in village AG mortgaged in the surety 
bond and in respect of MD and 6i 6Hwas of T 
purchased by her. It decreed the rest of the 
daim. The plaintiffs appealed to the High 
Court, Held, (i) that the sale of the 30th Novem- 
ber, 1872, under the bond of 1863, and Zs pur- 
chase cannot be regarded as operating in de- 
feasance of the joint bond of May, 1872, as the 
decree, obtained was a simple money decree, 
(ii) That the purchase by BS in enforcement of 
his subsequent charge of December, 1872, had 
the effect of satisfying and extinguishing the 
earlier incumbrance of May, 1872, notwithstand- 
ding the fact of HD being jointly interested 
with BS in the bond of May, 1872. (iii) That the 
surety bon4; was a guarantee for Z alone and 
for any personal obligation by him under 
the bond of May, 1873. But as the only pray- 
er in this suit was for enforcement of lien 
against the hypothecated property and as further 
the enforcement of a personal obligation against 
Z was barred by time the suit against the heirs 
of SH and the property hypothecated in the 
surety bond was not maintainable. The decree 
of the Court below was therefore affirmed ex- 
cept as to cpsts. Bhup Singh and another v* 
Zainul-ab-din and others. 

[VI-279 

( 21 ).-- FHzng receipt of liquidation 

under fnistake.] Certain properties were mort- 
gaged to B and C respectively and the 
mortgagee obtained a decree to enforce his 
Hen. A portion of the property mortgaged to 
them all was brought to auction-sale in execu- 
tion of the decree of C and purchased by A. 
Af thinking that it had been sold in execution 
of his own decree, on purchasing the property 
filed a receipt for the liquidation of his decree. 
Bfaen sought to bring the share to sale in 
execution of his decree to which A successfully 
objected. This was a suit by B against A 
to establish his right to bring such *^hare to 
sale. Held that the claim should*? be decreed, 
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and that A’s decree should be thought to have 
been extinguished by the filing of the receipt. 
Ram Prasad and oriiERs Intizam Begam 

AND OTHERS. 

[II-14 ” 

(22) - Sale-^En for cement of subsequent 

mortgage — Cancelment prior mortgagee of 
his lieni] i? AT and A P were^ own brothers. 
R R, R N and F D were the three sons of 
RK^ and R C was the son of A P. In 1872 one 
A gave the three sons oi R R and R a. 
bond for Rs. 12,000, in which he hypothecated 
certain immoveable property. In 187S A gave 
R C and P D a bond for Rs. 3,000 in which he 
hypothecated the same property. In 1878 

one of the obligees of the bond of 1875, claiming 
to be the heir of the other obligee R C, sued 
upon that bond claiming the enforcement of the 
hypothecation contained in that bond subject to 
the prior hypothecation contained in the bond 01 
1872. He obtained a decree in i878. Subsequent- 
ly in that same year the heirs of A P, and 01 R K 
brought a suit upon the bond of 1872 claiming 
the enforcement of the hypothecation contained 
in that bond. They also obtained a decree in 
1878. While that suit was pending execution of 
the former decree was taken out and the property 
was sold and purchased by MH, a distant 
relative of the judgment-debtor. He purchased 
in entire ignorance of the prior charge on the 
property. Subsequently the property was ad- 
vertised for sale in execution of the subsequent 
decree. MH objected to the sale and his 
objection was allowed. The heirs ot R C and 
R R and R V brought the present suit against 
M H and P D to establish their right to bring 
the property to sale in execution of that decree. 
Held that having regard to the relation between 
the parties and the fact that the plaintifts were 
actually, though not in name, as much interest- 
ed ill the mortgage, for Rs. 3,000, as in that for 
Rs. 12,000, that there was an obligation upon 
them at the time of the prior sale to disclose the 
lien held by them under the prior mortgage and 
the present suit was therefore not maintain- 
able. Lachmi Narain and others Husain 
Khan and another. 

[I-9I 

(23) . — Proclamation of prior 

lein.] Certain mortgagees holding several mort- 
gages of difierent dates or varying proportions 
of the same property which was held jointly 
by the mortgagors, obtained a decree 
under the last of such mortgages and sold 
the property mortgaged in execution chere- 
of. Before sale the mortgagees applied to the 
Court executing the decree to give notice of 
their prior mortgages ; but the Court didr, not do 
so. Held that the mortgagees had done all in 
their power to give notice of the prior incum- 
brances on the property sold and that they 
were not precluded ^as against a bond fide 
purchaser at the auction-sale from afterwards 
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suing OR the former mortgage-deeds. Abdui 
Ali Khan 2/. Khet Singh and others. 

[XI-S6 

(24) . — ]. Where 

one of several co-mortgagees brought to sale and 
himself purchased under a sepraate decree a 
portion of the property jointly mortgaged to 
himself and othe^^s, notice of the joint mort- 
gagee's lien having been proclaimed at the sale. 
Held that whatever effect such separate sale 
and purchase might have on the lien of that 
particular mortgagee under the joint mortgage 
it could not affect the lien of the other joint 
mortgagees. KaRak Singh and another v, 
Lachmi Narain. 

[Xll-lOi 

See also 

Act IV of 1 S 82 , s, 10 1 , 

(4.) TTsufructnary mortgage. 

(25) . Cove7iant to sue for mortgage 

77i07iey rn case of dispossesslo?i — Auction sale,] I 
A usufructuary mortgage deed provided that | 
the mortgagee could sue for the mortgage debt 
before the expiry of the term of the mortgage 
if he were dispossessed of such land or any 
portion thereof. Held that the mere sale of 
such land in e.xecutioii of a decree against 
the mortgagor,” subject to the mortgagee’s 
right as such, did not entitle the mortgagee 
to sue for the debt until the purchaser dis- 
possessed him. Janki Singh v, Sheomangal 
Singh. 

[1-59 

^26b — Private sale,] In 

1 S 60 the owners of a certain share of an undivi- 
ded village mortgaged^ their share to A. The 
mortgage-deed provided that A, should have pos- 
session over the share and should enjoy the 
proSts ill lieu of interest and if his possession 
was disturbed he could sue for the mortgage- 
debt with interest at 12 perce-nt. Subsequenlly 
the mortgagors sold their share to the land- | 
holders of the village who withheld the profits i 
for five years. Held that a cause of action had | 
accrued to A to maintain the suit for the mortgage 
money with interest at 12 perce7tt* Khushali 
Ram and others Makundi. 

[11-99 

(27). .] Held 

that in the case of a usufructuary mortgage where 
the mortgage-deed contained no covenant that 
the mortgagee may call in his money though 
ordinarily no suit for the recovery of the money 
can be brought; but where as in the present 
case the«iiortgagor or his representatives failed 
to deliver possession or to secure quiet posses- 
sion of the property the mortgagee can sue for 
the mortgage money. Lalji Mal and another 
V* Mohan Lal. ^ 

. [1-71 
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nued^ j '' ' 

(2S). Suit for e^iforcement of lien-— 

Decree for 7}t07iey.] A usufructuary mortgagee., 
the mortgagor liaving broken liis agreement to 
give him possession of the mortgaged property, 
sued the mortgagor to recover ihe principal 
mortgage money and interest by enforcement of 
lien."" The property was not hypothecated as 
security for mortgage-money. Held :hat it was 
inequitable to dismiss the suit for that reason, 
the defendant having been guilty of a breach of 
the contract of mortgage, for which the plaintift 
was entitled for compensation ; that, altliough 
the piaintid did not expressly claim such relief 
yet, regard being had* to the pleadings and 
evidence in the case, the suit might be treate^d 
as one for such relief; and-’jthat in estirpating the 
compensation which sliould be awarded, the 
principal mortgage-money with interest at the 
rate specified in the contract of mortg^ige might 
fairly be taken as a reasonable guide. Mahesh 
Singh and others v. Chauharja Singh. 

[II -3i 

(20). .] An 

instrument of mortgage provided that the mort- 
gagor should deliver possession of the mortgage 
property to the mortgagee, and the latter should 
retain possession, setting off prohts agayist 
interest, until the former should redeem, by 
payment of the principal sum, which they were 
at liberty to do in the month of faith in any year 
they pleased. The mortgagors having failed to 
deliver possession of the mortgaged property, 
the mortgagee sued them for the principal sum 
and interest, asking for enforcement of lien. The 
instrument of mortgage did not contain an 
hypothecation of the property. Pteld that al- 
though the suit, so far as it sought enforcement 
of lien, wholly failed, there being no hypotheca- 
tion of the property, yet it was not equitable or 
proper that, as regards the money claim the 
mortgagee should be relegated to a fresh suit, in- 
asmucr. as a cause of action was disclosed, 
whether the suit was regarded as one for com- 
pensation In damages for breach ol contract or 
for mo ne^/ had and received ior the plaintifts 
use, or for money lent, and the sui? should be 
determined on its merits. Sheo Narain 
Jaigobxnd and others. 

[11-33 

(30). Accou7its—Reve7mel\ Under 

the terms of a mortgage the loan w-as repayable 
on a certain date with interest at 12 par ce7it 
pet Fading to^ repay the debt, the 

mortgagor was bound to put the mortgagee in 
possession of the land mortgaged as security, 
and thereafter, pen^iing the mortgage tenure, 
to pay himself the revenue payable to the 
Government, and he was also bound, in the 
event of revenue pa 3 mients being rnade^ by the 
mortgagee, to repay the same 3 -vith interest 
before claiming to redeem the land. The mort- 
gagee was ?ut in possession of the ‘‘land, and 
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was afterwards obliged to pay the revenue 
thereof, mid that in a suit for redemption of 
the land brought on the allegation that the 
principal and interest of the mortgage consider- 
ation had been recovered from the usufruct and 
a surplus had been realized iu excess thereof, 
that the revenue payments made by the mort- 
gagee should, under the terms of the mortgage, 
be considered as part of the original mortgage 
money repayable before redemption of the land 
could be claimed. The account should therefore 
show on the one side the original mortgage- 
money and the payments of revenue with the 
interest thereon, and on the other the mesne 
profits realized by the mortgagee. Chits ah al 
RAI and .others V . (^AYA RaI AND ANOTHER. 

[1-66 

( 31 ) . — .] Where a mort- 

gagee has been coinpelled to pay Government 
revenue which should have been paid by the 
mortgagor the mortgagee may either add the 
amount which he has so been made to pay to 
the amount of the mortgage debt under s, 72 
of the Transfer of Property Act, 1882, or he may 
sue the mortgagor separately, to recover the 
amouut so paid. If, however, he has sued se- 
parately and obtained a decree against his 
mortgagor, he cannot then add the amount due 
to the mortgage debt ; his two remedies are 
not concurrent. Imdad Hasan Khan v* Badri 
Prasad and another. 

txvm-90 

( 32 ) . Conditional sale.] The 

conditions of a conditional sale of certain land 
Tvere:-Th 5 :t the conditional vendees might 
recover the balance of any interest fixed, which 
the profits of the land mortgaged did not meet, 
with interest on such interest. The accounts 
were to be adjusted annually. That the estate 
should be managed by the servants of both. 
That Rs. per annum should be paid out of 
the collections for the wages of such servants. 
That the mortgagor should receive half of this 
sum for the payment of her servants. That the 
mortgagees should not be liable for rents not 
recovered and that the mortgagor should pay 
rent on the sir land held by her. The appel- 
lants, the conditional vendees, sued to recover 
a sum as interest on the consideration money, 
together with interest on such sum, alleging 
that the profits of the estate had not sufficed 
to satisfy the interest on the consideration 
money. The High Court in remanding the case 
for a finding on the following issues observed 
as follows:— Issues ;-(i) Whether the appel- 
lants could charge against the respondent the 
sums set down for the salaries of her servants? 
(ii) Whether the appellants had been rightly 
charged with sums not recovered from tenants? 
Ciii) Whether the appellants should not have 
credit for ^le rent of respondent’s y/^-land? 
Observations:— If the respondent’s Agents and 
5ervants%ere associated with those of theap- 
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peliants in the management of the estate ; or 
supposing this was not the case, if the deficit in 
the collections was due to the respondent’s own 
default and not to the action of the appellants, 
who did not usurp the entire control of the 
estate, or were not guilty of fraudulent conduct, 
the appellants could not be held liable for losses. 
As to the first issue, it was necessary to 
find, in the first place that the sums were paid, 
and secondly whether they were paid after dis- 
missal of the servants or after the respondent 
had intimated that they should not be paid. As 
to the rents on the respondent’s sir lands the 
respondent had to pay these rents into the 
general account. Mad an Gopax. and another 
V . Maneuar Beg am. 

[I-IO 

(33), ^Constr^ection of deed.} 

Where the time for filing objections under s. 
561 of the Civil Procedure Code expired on a 
day when the Court was closed and objectibns 
were filed on the day the Court re-opened, J^eld 
that such objections were filed within time. On 
the 16th March, 1874, L gave M a mortgage on 
certain land for Rs. 24,000 for a term ot ten 
years by which it was provided, inter alia^ that 
the mortgagee should take the profits of the 
land in lieu of the interest ; that the mortgagee 
should grant a lease of the land to the mortgagor 
the latter, paying the former the profits of the 
land every harvest in lieu of interest, that if 
the mortgagor failed to pay the mortgagee 
the profits of the land by the end of any year, 
he should pay interest on the principal amount 
of the mortgage at the rate of one per cent. 
calculated from the date of the mortgage 
and in such case the mortgagee should have no 
claim to the profits ; and that, if the mortgagor 
failed to pay the mof^gagee the profits by 
the end of any year, the mortgagee should 
be at liberty to cancel the lease and to 
enter on the land, and collect the rents 
thereof, and apply the same to payment. On 
2ist March, 1874, M gave L a lease of the land, 
under which Rs. 1,980 was the sum agreed to 
be payable annually as profits in lieu of interest. 
In 1879, Mt who had not been paid any profits, 
sought to enforce in the Revenue Courts the 
condition as to entry on the land but was suc- 
cessfully resisted by L’s widow. On the i6tli 
January, 1880, sued Z’f widow for interest 
on the principal amount of the mortgage at the 
rate of one per cent, calculated from the date 
of the mortgage to the date of suit, claiming 
the same by virtue of the provisions of the mort- 
gage, on the ground that he had not been paid 
any profits. Held that the mortgage and lease 
transactions must be regarded as one and 
indivisible and the questions at issuec between 
the parties be dealt with qua mortgagor and 
mortgagee ; that so regarding such transactions 
and dealing with such questions M and 
L did not stand ip the position of “land* 
holders and tenant, and the proceedings of 



c 1201 ) 


D 1 GEST^ OF CASES. 


( 1202 ) 


1879 Revenue Courts were had without 

jurisdiction ; also that, although, looking at the 
terms of the contract of mortgage, it was the in- 
tention of the parties that, on the mortgagor 
failing to pay the mortgagee the profits by the 
end of any year, the latter should in the first 
place seek possession of the land, yet as M had 
never obtained possession, but on the contrary 
had been resisted when he sought to obtain 
it. his present Ciaim for interest was maintainable. 
The Court directed that so much of the interest 
as was due at L's deati? should be recoverable 
from such property of his as had come into 
his widow’s hand ; and as tc the rest, which 
related to the period during which the widow 
had been in possession and in receipt of the 
profits, that it should be recoverable from her 
personally. Baghelin v. Mathura Prasad. 

[ 11-71 

Mortgagees possession after the 

term fixed. '] The respondent was in posses- 
sion of a samindarl share belonging to the 
appellants as security for a loan. On the aSth 
April, 1862, the appellants having borrowed a 
further sum executed in favour of the res- 
pondent, an instrument tlie material portion of 
which was as follows : — ' We make a trust of 
our 8 anna share, in favour of B (respondent), 
for a term of 11 years; he shall remain in posses- 
sion, shall be entrusted with the profits and 
leases of the property , . . Should we after the 
expiration of ii years pay the principal and 
ivXoxQSt dX owe per ce 7 it. in one lump sum the 
share shall be redeemed in the month of Jaiih!' 
This suit for possession of the share was 
brought by the appellant in 1S81, z. e. eight years 
after the period fixed, on the ground that the 
principal and interest had been satisfied out of 
the profits. He contenlied that after the expiry 
of the II years the respondent became a mort- 
gagee and accountable as such. Held that it 
must be held that the respondent’s possession, 
even after the expiry of the ii years continued 
upon the same terms and under the same 
obligation as he had occupied it before and that 
the share could not be released except in faith 
of any year upon the payment of the lump 
amount of orincipal and interest. Gkasi and 
another V . Ballad K Ram, 

[ 11-137 

( 85 ). Right of mortgagee to sue for 

pGsscssio 7 l^^ The respondent executed a mort- 
gage deed in favor of the appellant, in which he 
agreed to give the appellant possession of a 
village Af as security for the repayment of cer- 
tain moneys ; and for the repayment of the 
balance"*paid by the appellant out of the sale 
proceeds of a house on account of a certain 
debt ; it being stipulated that the appellant 
should sell the house under the powers of a 
muhktarnama which the respondent under- 
took iQ execute. No '‘such instrument was 


M OR ^ aAaB ^- rcontinued.J 
executed by the respondent, and such house was 
not sold. The appellant sued tliQj, respondent 
for possession of H according to ' the terms of 
the mortgage-deed alleging that he had satisfied 
such debt. The original Court gave liini a 
decree for possession of H only until such loan 
had been repaid, holding that he had failed to 
prove that he had satisfied such debt, and was 
therefore not entitled to retain H on account 
thereof; and the lower appellate Court affirmed 
this decree. The appellant appealed to the 
High Court. Held that as no pari ot the sale 
proceeds of the house had been or could be 
applied to the liquidation of such debt, the 
appellant was not entitled to retain //, as 
security for the repayment of a balance wjii'ch 
had not and could not be';paid by him wn account 
of such debt. If he had paid such debt other- 
wise than out of the sale proceeds of such 
house, he might be entitled^ to recover-^ he money 
but not to retain H 2^^ security for repayment 
under the deed on which his claim was based. 
Krishna Rao 2/. Apa Shaspr;. 

[ 1-13 

(30 •^ >Rigkt to pay of ?nortgagee before 

term fixed. \ Certain land was usufructuarily 
mortgaged to It was subsequently sold to 
him, the consideration of sale being in part^the 
mortgage-money. Between the dates of the 
mortgage and the sale to A, the land was 
usufructuarily mortgaged to B for a term of 
years, who obtained possession. A brought 
this suit against B and the mortgagors for pos- 
session of the laud as purchaser claiming to 
have the mortgage to B set aside as fraudulent, 
or, if it was found to be valid, to hn allowedv-o 
satisfy it. Held that the mortgage to B having 
been found not to be fraudulent, he could not 
be compelled to take the money before the expiry 
of the term for which the mortgage was given. 
Held further that piaintilf could not in appeal 
change his ground and say that he was a prior 
mortgagee, and that his mortgage had not merged 
in the sale (a claim inconsistent with the one 
taken by the plaiiitift). Baldeo Prasad v. 
Baldeo Singh and others. ^ 

[III -40 

(5). Misceilaneous cases. 

(37^^ Conditio?^ agahisl aUe 7 taiiGn—^ 

Aecessajy parlies.’] A transfer of mortgaged 
property in breach of a condition against alien- 
ation is valid e5i;cept iu.jSo far as it encroaches 
upon the right of the mortgagee, and with this 
reservation, such a condition does not bind the 
property so as to^preveut the acquisition of a 
vaiiu title by the transferree. Chu 7 ii v. Thakur 
Das (/. L. R.s I AIL, 126); Mzd Cha 7 id v. Bat 
Gob hid (/. L. R.t i All., 610) and Lach'mi 7 t 
Narai?i Kates har Nath {l.L. 2 AIL, 826) 

observed on. It is not absolutely nc^cessary for 
the first mortgagee of property, when suing to 
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enforce his mortgage, to make the second 
mortgagee party to the suit. If the second 
mortgagee is not made a party to the suit, he 
is not bound by the decree, which the first 
mortgagee may obtain for the sale of the pro- 
perty, but can redeem the property before it is 
sold; but if he does not redeem, and the property 
r is sold in execution of the decree, his mortgage 
ivill be defeated, unless he can show some fraud 
or collusion which would entitle him to defeat 
the first mortgage or to have it postponed to his 
own. The ruling of Turner, J., in k/md Chand 
V. Kalian Das (/. L, i?., i AIL^ 240) followed. In 
July, 1874, a usufructuary mortgage of certain 
immoveable property was made to Z>. In July 
187c a portion ot such property was again mort- 
gaged to -A The iif^trument of mortgage on 
this occasion contained a condition against 
alienation. In July, 1877, the whole property was 
mortgaged to A^. ImOctober, 1877, it was again 
mortgaged to D. N sued the mortgagor on his 
mortgage in July, 1877, the 29th Septem- 

ber, 1879, obtained a decree against him for the 
sale of the property, in October, 1879, the 
mortgagor sold the property to D in satisfaction 
of his mortgages of July,'‘i875, and October, 1877. 
D, did not offer to redeem N's mortgage, and on 
the 20th November, 1880, the property was put 
up /or sale in execution of Tv decree (Z?’j 
objection to the sale having been previously 
disallowed) and was purchased A, who 
%vas still in possession under his mortgage of 
July, 1874, then used A for a declaration of his 
proprietary right to the property claiming by 
virtue of his mortgages and the sale of October, 
1879. Held^ applying the rules stated above 
that yV s mortgage of J uly, 1877, could not affect 
B'V right und’er his mortgage of July, 1875, but 
N took subject to such mortgage ; nor could the 
auction-sale of the 20th November, 1880, which 
took place in enforcement of N's mortgage 
affect Us prior mortgages; and therefore the 
condition against alienation made in Us favor 
had no prejudicial effect on the right of A under 
his auction-purchase. That the purchase by D 
of October, 1S79, did not extinguish his prior 
mortgages but such mortgages were still 
subsisting, Snd A purchased subject to them. 
That there having been no fraud or collusion on 
N's pzxt, A must be held to have purchased 
subject only to Us prior mortgages and not 
subject to Us mortgage of October, 1S77. Held 
also that, as Us purchase of October, 1879, was 
made without N having had an opportunity of 
redeeming Us prior mortgages, Us purchase 
was subject to Ns mortgage of July, 1877, and 
therefore could not de^>rive of what he had 
purchased at the auction-sale of the 20th 
November, j88o. Held, therefore, that all the 
relief, that was entitled fo was a declaration 
that, as prior mortgagee under the mortgage of 
July, 1S74, and July, 1875, he was entitled as 
against A, to retain possession of the property, 
until such mortgages were satisfied. Mohammad 
iBRAHIJl A-ND another V, DhIRJA» 

" [II-X18 


momiQcKa-E,---(cmtinMed,) 

.] U 

gave a simple mortgage on a house. Du- 
ring the currency of this mortgage A gave 1 / 
Rs. 100 as earnest money in consideration of 
which 1 / promised that she would sell the house 
to A in case she desired to sell it and would not 
sell or mortgage it to any one else. U however 
subsequently to the agreement gave a usufruc- 
tuary mortgage of the house to S, A thereupon 
brought the suit to set aside the inortgage to B 
and for possession of the house.' Held that what- 
ever remedies A might liave against U his suit 
for possession against B was not maintainable 
there being no privity of any kind between 
U and B. Muhammad Husain v, Mumtaz 
Begam and another. 

[III- 1 S 4 

( 39 ) .- •Joint security^] Held that where 

one of three joint co-lendors brings a suit for 
his share of the money by enforcement of lien 
on the property mortgaged to secure the whole 
of the joint debt, obtains a decree, causes the 
property to be sold and purchases it himself, he 
is liable to satisfy the claims of the other two 
and if he does not satisfy them the other two 
would be at liberty to enforce it by re-selling the 
property mortgaged. Khaira v. Satian. 

[ 1-29 

(40) . ^,] The co-sharers of an 

estate mortgaged it for a certain amount. The 
deed of mortgage contained a detail of the 
shares received by each co-sharer, of the ori-^ 
gage- money, and also a detail of the share 
of each co-sharer of such estate. It did not 
contain a condition that each co-sharer might 
redeem his share by the payment of the share 
of the mortgage money he had received. Held 
that the mortgagors werir jointly liable for the 
whole sum advanced and each mortgagor was 
not liable only to the extent of the money 
received by him. Sukhnandan Prasad v, Gobi 
Char AN. 

[I-ll 

(41) , First and second mortgagees — 

Rights of.\ C mortgaged certain property to 

by a bond dated in 1870. D brought a suit 
on the mortgage bond, and obtained a decree 
in 1874 which provided that the decretal monej? 
should be paid by instalment and in case of 
default the mortgaged property should be sold. 
The money not having been paid the property 
was sold and purchased by B. It appears how- 
ever that C and D had joined in mortgaging the 
same property to A in 1876. This is a suit 
by A to bring the property to sale. Held that 
B could not resist the sale. Ramtah^ae Ram 
V, Kewal Rai and another, 

[III- 23 S 

( 42 ) . ~Second^‘ mortgagee purchasing 

rights o/Jirst^^Auctml-purchasen] K brought 
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to sale in execution of a simple decree for moi^ey 
which he held against P certain property and 
purchased it himself. The property was sub- 
ject to a mortgage at the time it was sold. 
Subsequently a decree was obtained against 
P enforcing this mortgage, of which /iT became 
the holder. K sought to have this decree exe- 
cuted, not against the mortgaged property, but 
against other properly belonging to P. Held 
that if K purcl^ased the property knowing that 
it was mortgaged, or if in consequence of the 
mortgage he purchased jt for a less sum than 
it would otherwise have fetched, it would be 
inequitable to allow him to obtain satisfaction 
of the decree out of the other property of P. 
Gujcab Singh v, Pbmian. 

[III-56 

(43) . ] One 

ADs proprietor of an estate comprising thirteen j 
villages, by a deed dated in 1866, mortgaged the | 
same to one BR^ who obtained a decree ihere- 
Ujpon on i6th December, 1S72. In the meantime 
aD had given another mortgage of the same 
estate to one SB by a deed dated in 1867. SB also 
obtained a decree on his bond on the 6th July, 
1872, and on 20th March, 1874, twelve villages of 
the estate were sold in execution of his decree. 
Three of these villages SB himself purchased, 
the remaining nine were purchased by AB, 
SSi the heir of SB^ on the 29th July, 1875, pur- 
chased BR!s unexecuted and unsatisfied decree 
of the i6th ^December, 1S72, and thus stood in 
the shoes of BR^ the decree-holder, under the 
prior mortgage, and SB the second mortgagee 
and purchaser of 3 villages of the estate. Tak- 
itig out execution of the decree under the prior 
mortgage 55 sought to sell over again the 
estate including the 9 villages in the hands 
of AB. AB successfully objected in the execu- 
tion proceedings; tha-eupon 55 brought the 
present suit against AB to establish his right to 
bring the estate to sale. The defendant contend- 
ed that the suit was bad inasmuch as it was 
really a suit by a judgment-debtor who had 
purchased the decree to enforce the decree 
against himself and his co-judgment-deb- 
tors, Held that this contention was not sound. 
But as the plaintiff in the relief he sought, 
had not specified what amount he should him- 
self contribute towards the discharge of the 
decree on account of his purchase of the three 
villages, if a decree were given in his favor, 

it would be enforcible against the defendant 
alone. The suit was therefore dismissed on this 
ground. Dlgamdari Dlbia v. ishan Clia^idra 
Sen, {B. L. R„ P, B. R., 938) referred to. 
Sheo Saran Singh v, Ajudhia Bakhsh 
Singh, 

, [1-138 

(44) ^ .Tenant at fixed rate — Mortgage 

-Sale fer arrears of rent.] H, a tenant 'at 
fixed rate in March, 1879, usufructuarily mort- 
gaged a portion of his^I^nd to RD. The debt 


Mown 3(A.QcKS^ontinued.) r? 
for wllSchnlhis mortgage ivas made was in- 
curred to pay arrears of rent due by him. In 
July, 1S79, a decree was passec^ against H 
for arrears of rent in excution of which H's 
right in such land was sold in November, 1879, 
and purchased by SD, with notice of the mort- 
gage. SD obtained formal possession on 8th 
June, 18S0. On iith June H sowed the land 
whereupon SD brought this suit agaiust H and 
RD for possession of the land. Held that the 
suit would not lie until SD had redeemed the 
mortgage. Sambhai. Dubey v, Hazari 
Misr and Ram D.as 

[II-II 

(45) . — Two independent mortgagee -on 

same property— •Separat'e suit.] There is no- 
thing to prevent the holder of two independent 
mortgages over the same property, who is not 
restrained by any coven^jit in either of them, 
from obtaining a decree for sale on each of 
them in a separate suit. Sundar Singh and 
OTHERS V. BhOLU AND OTHERS, 

[XVIII-53 

(46) . Rede^nption’-^Evidence of mart- 

This was a suit for redemption. The 
plaintiffs did not produce the mortgage-deed 
or a certified copy of it ; they alleged thaf the 
mortgage-deed was in possession of the defend- 
ants, but took no steps under Chapter X, Civil 
Procedure Code, to procure the discovery or 
production of the deed, or to lay in any other 
way the foundation of a right to have second- 
ary evidence admitted in regard to the fact and 
contents of the deed. They called witnesses to 
prove the mortgage and produced 41 famadars^^' 
for a certain year in which the names of their 
ancestors were recorded as holding the land. 
The lower appellate Court observing that not 
one of the parties had personal knowledge of 
the mortgage and that the names of the mort- 
gagors only appeared in one jafnaba?idi held 
that the evidence was too slight to justify a 
decree for redemption. Held that under the 
circumstances the suit had been properly dis- 
missed. Sheo Barakh and others v. Sheo 
Bhikh and others 

[11-131 

(47) . '‘'Foreclosure— Co7tdltio7tal decree .] 

One M sued to have certain foreclosure pro- 
ceedings obtained by B set aside and to redeem 
the land and on the i2lh April, 1878, obtained 
a decree setting aside the foreclosure proceedings 
and for possession of tOe land conditional on 
the payment of Rs. 216. K did not deposit the 
money within thre% years of the date. On the 
9th March, 1881, A attached the land in execu- 
tion of a decree of his against M as the property 
oi M. B successfully objected. Thereupon this 
suit ivas brought by A against B for a declara- 

I tion of hi^right to attach the property. Held that 
! M had not a subsisting right in the projJerty at the 
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date of the attachment, therefore it cGula not be 
attached. Abdul Kadir v, Bahal and an- 
other. ^ 

[II-X17 

( 48 ). — ForedQSure^Noti€e?[ A Hindu 

having died without leaving any issue, his widow 
^ M succeeded to his estate, but she caused the 
name of her mother-in-law X to be recorded as 
proprietor and after her death that of C whom 
she said she had adopted. X mortgaged the pro- 
perty to A by SL deed of conditional sale who 
applied for foreclosure and X having died caus- 
ed the notice of the foreclosure to be served on 
the father of C who was a minor at the time. 
The^sale having been made absolute, A brought 
this'^suit fqr possession? of the property against 
B as guardian of C, It was found by the 
lower Court that at the time of causing the 
name of ^ and C to^be entered B had not sur- 
rendered her right. ''Held that under the cir- 
cumstances the notice of foreclosure should 
have been served on B. Gang a Singh v, 
Jhumman Lal. 

[1-72 

Excka 7 zge— Right of mortgagor 

m excha^iged property.] In 1S65, yV was in 
possession of six shojSs in a market place at 
Eta^ah. He was in possession of two as mort- 
gagee, and of the remaining four as proprietor. 
The Municipal Committee of Etawah having 
decided to establish the market in a fresh place, 
and to use the site of the old market for other 
purposes, arranged with N to take the sites of 
his six shops in the old market place, and to 
give him in lieu of them, sites for six shops in 
new. Ur^derthis arrangement, he built six 
shops in the new market place. Subsequently the 
mortgagor of one of the old shops claimed pos- 
session of one of the six new ones on payment 
of the mortgage-money and cost of construct- 
ing the shop. Held that the claim could not 
be allowed, inasmuch as it could be justified 
only by proof of an agreement binding upon the 
parties at the time when the transaction occur- 
red that some specific one among the new shops 
should be -«substituted for the old one which 
was the subject of the mortgage and it had not 
been found that any such agreement was made. 
Nidhi Lal o, Mazhar Husain, and others. 

[V. 6 B 
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1. Debts. 

2. Dower. 

3. Gift. 

4. Guardian. 
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e 7 . Marriage. 

8. Pre-emption. 

9 . Bestitution of conjugal rights. 

10 . Sister. 

11. Wakf. 

12. Wife. 

13. Will. 

(1) Debts. 

(1) . ~ Li ability of heirs^For debti of 

proposltus,\ A Muhammadan died leaving two 
sons and two daughters. The two sons sold the 
whole estate left by the deceased. The pur- 
chasers, as part of the consideration money for 
such sale, paid certain debts, for which the 
property was liable in the hands of the heirs. 
Held in a suit brought by the two daughters for 
recovery of their share of the estate, against 
the purchasers that the daughters were entitled 
to a decree conditional on their paying to the 
purchasers their proportionate share of the 
debt for which the estate was liable. Hamir 
Singh V. Zakia (/. X. R,^ i All.^ 57), folio \ved. 
Gulshere Khan and another v, Nausey 
Khan. 

[i-ie 

( 2 ) . .] A 

obtained a decree against one of the heirs of a 
deceased person for the recovery of a debt due 
from the deceased person from his estate. B and 
C, the other heirs of the deceased, were no par- 
ties to the decree. Their objections in the 
execution department having been disallowed, 
they brought this regular,,suit for a declaration 
that their shai-e in the estate was not liable to be 
attached and sold in execution of the decree. 
Held that the mere fact that they were not par- 
ties to the decree could not protect the property 
unless they showed that the property was not 
liable. Tondai Ram v. Nur Bibi and an- 
other. 

[XII-I82 

(8). 

that the mere tact, that the plaintiff (an heir to 
a deceased Muhammadan seeking to recover his 
inheritance) had omitted to offer to pay in his 
plaint a proportionate share of the debt due by 
the estate of the deceased, was no reason for dis- 
missal of the plaint. The Court can render the 
decree subject to a condition as to the payment 
of the debt. Badullah Marund Ram and 
another. 

[¥11-239 

( 4 ). ]. A 

Muhammadan on his death left, among other 
heirs, a widow / and a daughter J/. Subse- 
quently / died and wL^ succeeded by M, The 
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plaintiff represents this daughter by purchase I 
and sues to recover tlic estate irom the defend- 
ant who is purchaser in execution of a decree 
obtained against M as representing the estate 
of her deceased father. The lower Court has 
given a decree in favor of the plaintiff' for a 
share inherited by M from her mother on pay- 
ment of a proportionate amount of the debt for 
which the estate was sold. The appeal by 
plaintiff refers tc-* two points, (i) Is the plain- 
tiff' entitled to recover Ahe estate without pay- 
ment of the debt ? Oi) What was the share iii- 
lierited by M from her mother ? Held as to the 
first question that the defendant being a bond 
fide purchaser in execution of a decree against 
M as representing the estate the plaintiff who 
represents M can only recover by payment of 
the proportionate share of the debt. Jafrl 
Begam v. Amir Mu/iam?nad Kha 7 i^ (A L, R. 7 
All, ,S22) followed. As to the second point held 
that it was not taken in sufficient time to allow 
the Court below or to permit this Court to enter- 
tain it W'lLAYAT Husain and another v, 
Saiyyad Husain 

[VII-59 

^5)^ Upon 

the death of a Muhammadan intestate, who 
leaves unpaid debts, whether large or small, 
with reference to the value of his estate, the 
ownership of such estate devolves immediately 
on his heirs, and such devolution is not contin- 
gent upon, and suspended till payment of such 
debts. A decree relative to his debts passed in 
a contentious or non-contentioiis suit against 
only such heirs of a deceased Muhammadan 
debtor as are in possession of the whole or ! 
part of his estate, does not bind the other heirs 
who by reason of absence or other cause are 
out of possession, so a« to convey to the auction* 
purchaser, in execution of such a decree, the 
rights and interests of such heirs as were not 
parlies to the decree. In execution of a decree 
ior a debt due by a Muhammadan intestate, 
which was passed against such of the lieirs of 
the deceased as were in possession of the debt- 
ors estate, the decree-holder put up for sale 
and purchased certain property which formed 
part of the said estate. One of the heirs, wuio 
was out of possession, and who was not a party 
to these proceedings, brought a suit against the 
decree-holder for recovery of a share of the pro- 
perty^ sold in execution of the decree, by right 
of inheritance. Held by the Full Bench that 
the plaintiff was not entitled to recover from the 
auction-purchaser in execution of the decree 
possession of his share in the property sold, 
without such recovery of possession being 
rendered contingent upon payment by him of 
his proportionate share of the ancestors debt 
for which the decree was passed and in 
satisfaction whereof the sale took place. 
Wahidunnissa y. SheobraUtm (6 B, L. i?., 541 ; 
Assa? 7 ialhem Nessa Bibi v. Roy L 7 Uch 7 ncepHt 
Shigh (A A, A., 4 Calc^i -iA^\MazJtar Aliv^ Badk 
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7iuech ) - 

Shigh (A L. R,, 7 A.IL, 297); Backma 7 i v 
Bach 7 )ia 7 i f/o A, R„ Alh h^^}\l 4 a 7 nlr Shigh 
V. Musa 7 n 7 nat Zakia (A A. i AIL^ 57) and 
M%itiyja 7 t v. AJwiad Ali (/. A- 7 ?., 8 Calc.^ 370) 
referred to. Jafri Begam v. Amir Muhammad 
Khan. 

[V-248-, 

1^1). .1 A 

creditor of a deceased Muhammadan, under 
a hypothecation bond, obtained a decree on the 
2oth December, 1876, for recovery of the debt 
by enforcement of lien against AR one of A's 
heirs, who alone was in possession of the 
estate; and in execution of the decree,^ tlie 
whole estate was sold bn auction oji the" 2!st 
March, 187S, and purchased by the decree-holder 
himself. J, another of A's heirs, was not a party 
to these proceedings. On J’s death, i:^er son and 
heir A H conveyed to M A the rights and 
interests inherited by him from his mother, 
namely, her share in A's estate. The purchaser 
of the sliare thereupon brought a suit against 
the decree-holder for its recovery. Held that, 
immediately upon the death of the share of 
his estate claimed in the suit devolved upon J ; 
that, she being no party to the decree of the 
20th December, 1876, her share in the property 
could not be affected by that decree, nor by the 
execution sale of the -aist March, 1S78; that upon 
her death that share devolved upon her son, 

I who conveyed his rights to the plaintiff; that 
I the plaintiff' was therefore entitled to recover 
possession of the share which he had purchased; 
but that he could not do so without payment to 
the defendant of his proportionate share of the 
debts oi' A which were paid off froro.-^the procc]fi^^' 
of the auction-sale of the 21st March, 187S. 
ja/ri Begam v. A 77 ur Muha 7 ?t 77 iad Khan {IV. 
jV. 1885, /a 24S) foilow'ed, Saiyad Muhammad 
AWA iS V, Bar Sahai. 

[V-I72 



a son and two daughters. His heirs divided his 
property among themselves. The -plaintiffs in 
this suit, the holders of a promissory note for 
I^s. 25, executed by the deceased, sued his widows 
and son only for the entire amount due on such 
promissory note. The defendants urged that, 
under the circumstances, they were liable for a 
proportionate amount of the debt and not for the 
whole. Held that under the Muhammadan law 
the heirs of a deceased person are permitted to 
divide the estate, notwithstanding that a small 
debt due by the estate of the deceased is out- 
standing ; and creditors have a right to sue the 
heirs in possession^ for recovery of a debt ; but 
they are allowed to have recourse to a single 
heir only when all the effects of the deceased 
are in the hands of that heir. In this case 
as the defendants were in poss|;ssion only of 
their shaib of the estate, they were not liable to 
the plain tiffs* for the whole debt due ?o them by 
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the deceased. See Ilamir Singh vt ZaMa (/. 
L. Ait., 57). Prithi Pal and others 
2/. HussAiNi Jan and another. 

[11-70 

(2), Bower. 

r (8). Possession over hushandis estate in 

lieu of dower— Lawful pos$essio?t—Lien.] A 
Muhammadan widow lawfully in possession of 
her husband’s estate occupies a position analo- 
gous to that of mortgagee, and her possession 
cannot be disturbed until her dower debt has 
been satisfied, and after her death her heirs are 
entitled to succeed her in such possession, and 
if wrongfully deprived thereof, to maintain a suit 
for its recovery. He^d that the ruling of the 
Court in Baiund Khan v. Janee P, 

H. C, Rep.t 1870, p, 319), that where a defend- 
ant is found to be iu possession of landed 
property in lieu of dower, and it is held that the 
plaintiff is not entitled to sue for possession of 
the property until such claim for dower has been 
satisfied, it is not necessary to determine the 
question of the amount of such dower, the 
matter being one which cduld be settled properly 
ill a suit for an account of what was due as 
dower, was not applicable to a case where the 
plaintiff seeking to recover possession did not 
claim as heirs of the widow’s husband, but as 
heirs of the widow herself, and where the decree 
for possession passed in their favour would 
remain undisturbed even if an amount less 
than that fixed by the lower appellate Court 
were found to be what was due as dower. 
Azizullah Khan and others v, Ahmad Ali 

AND OTHERS. 

♦ [V-54 

(9) , — Where 

a Muhammadan widow is in possession of the 
property of her deceased husband her dower or 
any part of it being due and unpaid, she is en- 
titled as against the other co-heirs of her hus- 
band to retain possession of such property until 
her dower debt is paid. It is immaterial to such 
widow’s right to retain possession that such 
possession ijtvas obtained originally without the 
consent of the other co-heirs. Musammal Bebee 
Bachun v. Sheikh Hamid H ossein {ye^Moo, 1, 
A*, 377); Aziz^ullah Khan v. Ahmad Ali Khan 
(/. Zh K, 7 AIL, 353) and Bibee Tajlm v, Syud 
Waked Ali {22 W. R., referred to. Amani 
Begam and another V. Muhammad Karim 
Ullah Khan. 

[XIV-52 

(10) . r— .] If 

a Muhammadan widow entitled to dower has 
not obtained iawfuli)?-, that by contract with 
her husband, by his putting her into possession, 
or by her being allowed with the consent of the 
heirs on his death to take possession in lieu of 
dower and thps to obtain a lien for her dower, 
she cannot obtain that lien by taking fTossession 
adversely to the other heirs of property to th^ 
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possession of which they, and she in respect of 
her share in the inheritance, are entitled. Ama- 
NAT'UN-NISSA AND ANOTHER 2 /. BaSHIR-UN-NISSA 
AND ANOTHER. 

[XV-7 

(11)^ — Onus,] 

When a Muhammadan widow is in possession, 
and has been for sometime in undisturbed 
possession of property which Jbad been of her 
husband in his life-time, and dower is admitted 
or proved to be due to her, it lies upon the heir 
who claims partition without payment of his 
proportion of dower to prove that the Muham- 
madan widow was not let into possession by 

S er husband in lieu of dower or did not obtain 
ossession in lieu of dower after her husband’s 
death with the consent or by the acquiescence 
of the heirs. Muhammad Karim-ullah Khan 
V, AMANI Begam and others. 

[XV-16 

(12). Adverse possession.] 

Where a Muhammadan widow is in possession 
of immoveable property of her deceased husband 
as security for her dower debt her possession 
cannot become adverse as against the other 
heirs of her husband until the dower debt is 
paid. Ali Hassan Khan and another v, 
Ahmedi Bibi and others. 

[XIII-103 

(13) , Widow's power of alien 

aiioni] Held that a purchaser of a deceased 
husband’s estate from a Muhammadan widow, in 
possession thereof pending payment of her dower, 
is not entitled to plead non-satisfaction of her 
dower debt to a claim by her husband’s heir 
for their share of his inheritance as the widow’s 
right to dower is personal to herself and does 
not pass to a purchasej^ of the estate. Bebee 
Bachan v, Hamid Hossein (14 Moo. /. 377); 

Bazayet Hossein v. Dooll Chund (I. L. R., 4 

Calc., 402) referred to. Ali Muhammad Khan 
V. Azizullah Khan and others, 

[III-204 

(U). ; ^ A 

Muhammadan widow m possession ot immove- 
able property of her late husband in lieu of her 
dower has no power to mortgage such property. 
Chauhi Bibi v. Shams-un-nissa Bibi and 
others. 

[XIF-103 

(15)^ — J A 

Muhammadan widow in possession of immove- 
able property of her late husband in lieu of her 
dower has no power to sell such property, 
Bande Hasan and others v. Asghari Jan and 

OTHERS. ^ 

[llV-198 

(1(5). ^Widow’s lien— Personal righl— 

Heirs.'] The lien which a Muhammadan widow 
whose dower is unpaid may obtain on lands 
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which have belonged to her deceased husband 
is a purely personal right and does not survive 
to her heirs. All Muhmnmad Khan v. Aziz- 
ullah Khan (/. L. 16 A/i., 50) and Ajuba 
£cga??ix. Nazir Ah'hiad {IV. A., 1S90, //. 115) 
referred to. Hadi Ali v, Akbar Ali. 

[XVIII-32 

(17) . '£r^ 7 npt— ‘Differ edi\ The dictum 

in Macnaghten’s Principles of Muhammadan 
law, Chapter. VII, art." 22, to the effect that 
where it may not have been expressed whether 
the payment of dower is to be prompt or de- 
fered. it must be held that the whole is due on 
demand^ has been adopted and approved by 
the Privy Council in Mirza Bedar Bukht Mo- 
hu7nmtid Ali Bahadoor v. Mijza Kh7irru7n 
Bukht Yahya All Khaft Bahadoor (19 PV, 

315). Eida7t V. Mazkar Husain (/. L. R. ^ \ 
Al/.i 4S3) referred to. Inayat Husain v, 
Muhammad Husain. 

[IX-153 

( 18 ) . ’■^Saie in. lieu of — Validity.'] A 

genuine sale made for good ana valid consider- 
ation to one creditor, even if effected to delay 
and defeat another, apart from cases in which 
either insolvency or bankruptcy is involved, is 
not void. If a man owes another a real debt, 
and in satisfaction thereof sells to his creditor 
an equivalent portion of his property, transfer- 
ring ii to the vendee, and thereby extinguishing 
the debt, the transaction can not be assailed, 
though the effect of it is to give the selected 
creditor a preference. Wood v. Dixie {V// 
Q. B.. S02) ; Chozcje v. Bay Us (31 Z. f?. Ch. VI f 
757) and the authorities collected in the notes to 
Twyuds ctzse, V, /., S/niihsL. C.t 12, referred to. 
Pending a suit for recovery of a debt, the de- 
fendant who was a Muhammadan, executed 
a deed of sale, dated in June, 1S82, of a four 
annas zamiudari share in favour of his wife, 
the consideration recited therein being the 
amount of tlie vendee’s deferred dower debt. 
Subsequently the creditor obtained a simple 
money decree against the defendant, and in 
execution thereof attached the four annas share. 
The vendee objected to the attachment, on the 
basis of her sale-deed, but her objection was 
disallowed on the ground that the instrument 
was collusive. She thereupon brought a suit 
against the judgment-creditor for a declaration 
oi her right, and to set aside the attachment 
order. Held that if there was in fact a subsist- 
ing debt due for dower from the husband to 
the wife, and he transferred and she accepted 
the four annas share in satisfaction of it, the 
transaction was a peri’ectiy legitimate one, and 
no Court had any power to disturb it. It was 
for the tiefendant, the judgment-creditor, to 
establish either that the deferred dower-debt 
did not constitute such a present consider- 
ation as would support the sale, or that the 
transaction was merely cc 4 ourable and a ficti- 
tious one, which was n^ver intended to have 
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1 operation or effect, either as a transfer of the 
I property or an extinguishment fof' the dower 
I debt ; and that, despfte what appeared in the 
I sale-deed, the parties remained in precisely 
I the same position as before it was executed — the 
I four annas still remaining the property of the 
vendor, and as such liable to the attachment. 
Held applying the general principles of the 
Muhammadan law as to deferred debts, that 
there was good consideration for the sale of 
June, 1882, and that. In the absence of proof of 
fraud of the kind above indicated, the vendee 
was entitled to maintain it, and to succeed in 
the suit. Sub A Bibi z\ Balgobind Das. 

[VI -31 

(10). Power of husband to add to 

dower.] Held that according to Muhammadan 
law a husband ma)? make, an addition to the 
dower already fixed and such addition is as 
valid as the original. {Tagore Law Lecture^ 

I B.. 73, p. 344-50). Bunyadi Begam v. 
Muhammad Ashgar Ali and others. 

[V -19 

(20) . — — for—Trajisfer pe7tde7ite 

lite.] While a suit for the dower debt due to 
a Muhammadan widow was pending on bejialf 
of her heirs, the heirs of her deceased husband 
mortgaged certain property which had been of 
the deceased in his life-time. ^ The heirs of the 
widow obtained a decree which could only be 
executed against the assets of the deceased hus- 
band. Held that this decree took priority over 
the mortgagees decree and a sale held in execu- 
tion thereof. Bazayet Hossez7z v. DooU Chund 
fl. L. 4 Calc., 402 J followed. T.^sin KiirtN 
AND OTHERS V. MUHAMMAD YaR KhAN 

[XX^II -135 

(3). aift. 

( 21 ) . -’•Co7iditio7i agamst alie7taiio7i?\ 

The ov;ner of a house made a gift thereof to 
certain persons for their residence, and that 
of their heirs, generation after generations,” de- 
claring that if the donees sold or mortgaged the 
house, he and his heirs should have "a “ claim’ 
to the house, but not otherwise. Held that 
under Muhammadan law, wbetiier that by which 
the Shias or that by which the Su7i7iis were 
governed the house passed by tlie gift to 
the donees absolutely, the declarations by the 
donor as to the effect of an alienation by the 
donees being ia^thena^ire of a recommenda- 
tion, and not having the effect of limiting the 
estates in the house itself. Nasir Husain v. 
SuGHRA Begam an» others. 

[III -106 

( 32 ) Hiba-bil-iwaz—Seise7i),] The fun- 

damental jconception of hiba-bil-iwaz, or a gift: 
for an exchange, as understood in the^ Muham- 
madan law, "Is that it is a transaction made 
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up of two separate acts of donation, z. e. of 
mutual or reciprocal gifts of specific property 
between two persons, each of whom is 
alternately donor and donee. It does not 
include the case of a gift in consideration only 
of natural love and affection or of services or 
favours rendered Nor does such a gift fall un- 
der the category of hiba-bil-iwaz to its improper 
sense of sale ; but it is an ordinary gift subject 
to all the conditions as to validity which the 
Muhammadan law provides. A gift of immove- 
able property not at an}? time in the posses- 
sion of the donor, but in that of a trespasser, 
and consequently never delivered by the donor to 
th§ donee, is void under the Muhammadan law. 
JCasim Husain v. Shc^if-un^nissa^ (/. L, R.^ 5 
Aii.i2%^)]’^Sahib-‘Un-nissa Bibi v. Haflza Bibi 
(/. £. R.^ 9 213) ; and Shaikh Ibhram v. 

Shaikh Suleman^ (/. L* R., 9 Bom.^ 146) distin- 
guished. Mohhfud^dtn v. Manchershah (/. L. /f 
6 Bonu^ 650*; MulUck Abdool Guffoorv, Muleka, 
(/, Z,. i?., 10 Calc, ^ 1112); Shahazadea Hazara 
Begum V. Khaja H ossein AH Khan, [12 W* R , 
498) referred to. Rahim Bakhsh v, Muhammad 
Hasan* 

[¥111-286 

ba-ba-skarHHHwaz^ Se/sen,] A 
sued B on the allegation that in consideration 
of her promising to marry B's relative C and to 
reside in his house, B promised to give her a 
one-third share of a joint and undivided estate 
called mauza X ; that he did execute a deed of 
gift in her favor and the plaintifi married C 
accordingly, but that afterwards the defendant 
a gilt 9if the property to another person. 
On these allegations she sued for possession of 
tlie property. Held that the gift was of the 
nature called hiba-i-ba-sharHuHhoaz and being 
not accompanied with possession was vitiated 
which is not the case in cases of hiba-bil-iwaz, 
Tulsa Begum v, Wazirullah Khan and 

ANOTHER. 

[IV-6S 

^ 24 1 —Seisen. ] A deed, which was found 

in elfect to be a deed of gift comprising zamin- 
dari and other property, was executed on the 
22nd of May 1890. it was registered on the 24th 
of May and the donor died on the 26th. The deed 
recited I have placed the aforesaid vendees 
In propiietary possession of the aforesaid pro- 
perty as my representatives.” Mutation of names 
was subsequently obtained by one of the donees 
in his favor on the basis of^the same deed. 
Held that this was a valid and effectual gift 
under the Muhammadan law. Mahommed 
Buksh Khan v. Hossemi BIU (X. R., 15 /. A., 81) 
and Sheikh Muhummed Mumtaz Ahmad v. 
Zubmda Jan (X. R.^ 16 /. A. , 205, S, C, /, L, R„ 

1 1 460) referred to. Sajjad Ahmed Khan 

2/. Kadri BecTam. ■ 

[xv-i2a 
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( 25 ) , Maraz-uHmaut'-~ Will in favor 

of heir,] Held that a gift made in maraz-uHmaut 
takes efiect as a will and is therefore invalid if 
made in favor of an heir. Muhammad Wazir 
Jan V, SAiyyad Altaf All 

[¥ID32 

( 26 ) . '.] According 

to Muhammadan law a gift ^by a sick per- 
son is not invalid, if at the- time of such gift 
his sickness is of long continuance, /. <?,, has 
lasted for a year, and he is in full possession of 
his senses, and there is no immediate apprehen- 
sion of his death. Labbi Bibi v, Bibbun Bibi 
{N.-W.P,H.C, Rep,, 1874, p, 159) followed. 
Held therefore, where at the time of a gift the 
donor had suffered from a certain sickness for 
more than a year, and was in full possession of 
his senses, and there was no immediate appre- 
hension of his death, and he died shortly after 
making the gift, but whether from such sickness 
or from some other cause it was not possible^ to 
say, that under these circumstances the gift was 
not invalid according to Muhammadan law, 
Gulshere Khan v, Mariam Begam and an- 
other. 

[1-48 

Amiran Bibi v, Man Bibi. 

[XVIII-104 

( 27 .) Mtisha.] Held that a musha gift 

of property in its nature divisible and capable of 
physical partition was invalid under the 
Muhammadan law. Umax Ali v, Watan All 

[¥II-58 

(28) . j, owned a one- 

twelfth share of a muafi estate and a dwelling 
house. As ovvner of the dwelling house, she 
owed a share in a staircase, privy, and door, 
which were held by her jointly with the owners 
of adjoining dwelling houses. She made a 
gift of her property, transferring the dominion 
over it to the donees, but reserving the in- 
come of the share of the muafi estate for life, 
and stipulating against its alienation. Meld 
that the gift of the one-twelfth share of the 
muafi estate, being a gift of a specific share* 
was not open to objection under Muhammadan 
law, and such gift was not vitiated by the mere 
reservation of the income of the share, or by 
the condition against alienation. Nawab Umjad 
Ally Khan v. Mokumdee Begam, (u Moo, 
X A.i 517) followed. Held also mat the gift was 
not invalid under Muhammadan law, so far as 
it related to the staircase, privy, and door, as 
these things, though undivided property, were 
incapable of division, and a gift of part of an in- 
divisible thing was valid under that law. Kasim 
Husain and others Sharifunniss^. 

[iii-ai 

(29) , ^ penson of the na- 

ture described in 4 ct XXill of 1871 (Pen- 
sions Act) s, 7, clauGe (2) was drawn by a 
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. (co?iiz?iued.) 

Muhammadan in whose name alone it was re- 
corded m the Government registers, for him- 
sell and the other members of his family who 
up to the time of his death, received theirshares 
from Shortly before he died he executed 
a deed of gitt m favor of his wife which pur- 
ported to assign to her the whole pension. No 
mutation ot names was effected in the Govern- 
ment registers,’ but the deed of gift and the 
in respect of which the pension had 
originally been granted'’ were handed over to 
the donee. After the death of the donor one 

widow to 

establish her right (i) to receive the share in 
the pension which she had inherited from her 
father and received up to her brothei-s death 
and (11) as heir to her brother himself to the 
share which he had inherited. It was conte'nr? 
ed on her. behalf that the deed of gift waffn 
any case ineffectual as an assignment of more 
than the donor sown interest, Md further tS 
it-was inva id even as an assignment of Hs 
own share, inasmuch as under the Pensions Act 
the pension could not be made the subject of 

gift, and under the Muhammadan law It was 

musha and not transferable and actual 
delivery or transfer of possession vvas under 

ufffthe 

that It was doubtful whethefin such a cas^lnd 

fecond schedu)^ ’ 3 ‘ 

secona sciieduie should be applied, and the 

y^L^Te® her'^'^shai^e® within 

^.fi that the%fed oTlifWL/“ ‘‘“I,- 

assignment in law of tl« fntUst of thlpSn- 

lenaant couia take nothing more than the 

“f liS s ^uS ol t^ff itf 

tion that the gift bicame void%ecause fhe' 
cafe o'fanvTi* inasmuch as fn 

nf fhf in-r ® a pension the rights 

li oncf Sf 'f " becSme 

Of tTp ^ ^ separate a.: the death 

ot tiie sole owner; and in this ca<^p 

Sd and.ascertaii^d and t 

effected nnnn sspf ation than was already 

^ owners death 

he invalidhv o ‘^“Muhammadan law atlf 
more t » ,1 ^ purporting to pass. 

,1 • ® was entitled to, was based 

principle of musAa or undivided part 
and had no application lo cases where the 
donor s.uiterest itself, was separate : aSd^ that 
even if u were the strict ^Tihammadan law that 
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I MU]^MMADA]NrLA'W,-Gift. 

I having a definite ascertained in- 

, terest in a pension, and intending at any rafe to 
» pass his interest to his wife, purported to live 
her more than he was entitled to, he failed to 
give her any interest at ail. s. 24 of the Beni^ 
Civil Courts Act (VI of 1871) did not 
obligatory to apply the strict Muhammadan 
transactions of modern tir^s 
.aitnough according to the Muham- 
madan law possession was necessary to ner 
feet a gitt where the nature of the tmnsaefion 
vvas such that possession was possible, posses- 
sion of a right to receive pension could only be 
given by handmg over the documents of ?ifle 
connected with the peugion or assi,.nin^'ihe 
right to receive the pension, that 1* gfft ' ® 
this case was perfect as soon as the deed was 
executed and handed over with the otiier papers 
to the donee; and that thei»mutation ’of names 
was merely a thing which would follow on the 
perfection of tne title, and did not in itself eo to 
make or form part of the title. Hafiza BiSr 
V , Sahibunnissa Bibi. 

[^11-22 

( 30 ) . A hsoluie irmisf — Ltfe interest^ 

€onsinictio?i,\ In 3841 certain land was purchase 
ed in the nameofiVI-F, son of Z>A^. In 1S61 a dis 
pute arose between AW and DH as to the ei^trv 
of names in respect of such land. In 1S60 NW 
preferred a petition in which, after reciting ‘that 
he was the actual purchaser of the land fn dis- 
pute, that his lather had no claim in it, that his 
father improperly wanted to give it to two of 
his other sons and that his father had threaten- 
ed him with the curse of his displeasure in the 

next world, he stated as follows, --v ' Therefo> 
with a view to avert the displeasure of my 
father, and also an order to protect the rights of 
other co-sharers, I myself have relinquished in 
favor of my fathers person all the rights I have 
an the land/* DH subsequently sold the land 
to the wives of his two other sons. The widow 
and son ol NW, who bad died in the meantime* 
brought this suit against DH mid his vendees 
for a declaration that the transfer in favor of DH 
enured for DHs life only. Held that taking all 
the circumstances into consideration, it was an 
absolute transfer an favor of the father and not a 
life-interest only. Khairunnissa Bmi and an- 
other V . Didruba Husain and others. 


(4). Guardian. 


[ii-ies 


txfu ivrt \Gtmrdian — P ower of oUenationlX 

Where a Muhammadan sold immoveable proi 
perty in which his'minor Tlaughterwas entitled 
to a three anna share, and it was found that the 
sale was for the beni|fit of the father alone and 

benefited by it. 

Held that the daughter on attaining maioritv 
was entitled to have the sale so far as it afiected 

Dili/ yAa T.Addui AU (/. L. R., iS Calc.,) 627 
referred to; Girraj Bakhsh v. Kazi H^mid AU 
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MtJHAMMABAlf LAW, -Guardian. 

{contimud^ ^ r ^ 

{L Z. R, 9 AlLi 340) distinguished. Bjshnath 
Singh v, As?iraf-uN“Nissa. 

[XIV-88 

(32) . .] BeM 

that the mother of a Muhammadan minor could 

^ not alienate his share of the paternal estate in 
order to pay debts incurred by herself and not 
for the benefit of the minor and that the minor 
could avoid it without paying the debt. Zohra 
Bibi and another V, Ajudhia and others. 

[11-130 

(33) ^ .] One 

a Muhammadan, left at his death two sons 

and two daughters, by<ra. deceased wife, a wife 
and four sons by her. Sometime after the death of 
SR, his second wife, on behalf of herself and her 
4 sons, re^inquished^their shares in the inherb 
tance, in favor of thebwo sons of the first wiie% 
This suit was brought by one of the 4 sons of 
the second \\.nfe for the recoverey of one third of 
the property left by on the allegation that his 

mother had no right to relinquish his share of 
the inheritance. that A was not bound 

by the relinquishment, but that he could recover 
his share only, z, e, what would have been his 
share at the death of his father, the relinqu- 
ishflient being good as to the remainder. 
Yakub Ati and anothers v, Havat Khan. 

[III-115 


(34). .] Held 

that a Muhammadan widow is not entitled to 
deal with the property of the other members of 
^the family, though her name alone might be re- 
*^^^T^ded in the revenue papers in respect of the 
whole property left by her husband. Her posi- 
tion is like that of any other heir and even where 
her children are minors she can not exercise any 
power of disposition with reference to their 
property. Sita Ram v, Wilayati Begam and 

OTHERS. 

[VI-101 

(5). iDbieritanee. 


(3S). Shia law— Barren widow). Ac- 

cording to the Muhammadan law governing the 
Shia sect, a wido\v to be entitled to inherit out 
of her husband’s land, must have a child of 
her husband living at the date of his death. 
Asloo V. Umdakm-nissa (20 W, R, Civ. R., 
300) referred to. Ram Prasad v. Abdul Karim 
</. Z. i?., 9 513) distinguished. Husain 

Khan v. Umedi Bibi and another. 

" [IX-182 




h] Held 

loilowing Mmammat Toonhnjan v, Musammat 
Mekndt Begum P, H» C.Rep, 1868,^. 137) 
that the childless widow of a Shia Muhammadan, 
though she takes nothing out of her deceas- 
ed husband'^s land, inherits a share of the 
buildingSfJ.eft by him. Umardaraz Adi Khan 


MIJHAMMABAlir LAW,-lEli0rita2ica. 
(^contmued») 

AND OTHERS V, WiLAYAT ALI KhAN AND 
ANOTHER. 


[XVII-34 

(37\ Residuary — Distant kindred."] 

Held that a. maternal half-uncle, being ‘'dis- 
tant kindred of the lowest degree ” cannot 
succeed to the property of the deceased 
in the presence of a paternal second cousin 
who is a residuary. Syed Ali v. Naiz Ali. 

CV-277 

{3S). ,] One B, a Muham- 

madan lady, was in possession of two out 
of nine sihams in a certain village, of one 
siham as a mutawalli and of the other in 
her own right of inheritance, On her death 
her husband AR got his name recorded in 
the revenue registers as the sole heir of his 
wife. Thereupon the plaintiffs brought this 
suit for proprietary possession of one of the 
two sihams by right of inheritance and by 
cancellation of a mortgage-deed executed by 
A Ria favor of certain persons, and also for 
possession of the other siham as mutawalUs^ 
The plaintiffs came into Court on the allegation 
that they were the reversionary heirs of B 
and that A R had no right to inherit from the 
lady as he had divorced her before her death. 
The suit was resisted hy A R on the grounds 
that the plaintiffs were not the reversionary 
heirs of B and that the plaintiffs’ allegation 
as to his having divorced B was false. It 
was resisted by the mortgagors on the ground 
that the mortgage was executed bona fide for 
a valuable consideration. The lower Court 
dismissed the suit as against the mortgagees ; 
but as against A R it, dismissed the suit in 
respect oi | siham finding that the divorce was 
not proved and A R was therefore entitled to 
a half in the proprietary right of his wufe. The 
rest of the plaintiffs’ claim was decreed as 
against A R. A R appealed to the High Court. 
Held (on the evidence) that the plaintiffs had 
failed to prove that they were the residuary 
heirs of B or in the line of male descent from 
A S, B's grandfather, for the expenses of 
whose urs the other one siham had been 
dedicated, the plaintiff was therefore not 
entitled to any part of the property sued either 
as an heir or as a muiawallL The suit must 
therefore be dismissed m toto. Abdul Rah- 
man V, Kamr-ud-din and others. 

(39),_ Missing person.] Held that 

where a person dies to whom one who is 
‘‘missing” is an heir, his share is to be Reserved 
until it is determined whether he is dead or 
alive and it is not until the time has arrived 
when his death may be presumed tmder the 
Muhammadan law the share can be 

f: 
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, { contmued,) 

claimed or divided among his heirs. GirdhAri 
Lal and another V, Lado Beg am. 

[11-105 

Acknowledgmefii of Held 

by Peiheram^ C. that, according to the 
Muhammadan law, the eftect of an acknow- 
ledgment by a Muhammadan that a particular 
person, born of the acknowledger’s wife before 
marriage, is his 2on in fact, though the acknow- 
ledger may never have tneated him as a legitimate 
son or intended to give him the status of legitima- 
cy, is to confer upon such person the status of a 
son capable of inheriting as legitimate, unless 
conditions exist which make it impossit)le that 
such person can have been the acknowledger’s 
son in fact. Ashruf-ood-Dowlak Ahmad 
Hossein v. Hyder Hossei 7 i K/ian {ii Moo, I, 
A*) 94); Muhammad Azmat All Khan v. Lalli 
Begtim (h L. S Calc., 422); Sadakat Hosoem 
V, Mahomed Yusuf (4 L. R., 10 Calc. 663) 
referred to. In a suit for possession by right of 
inheritance, of a share of the property of a deceas- 
ed xMuhammadan by a person alleging himself 
to be a son of the deceased the defendants plead- 
ed that the plaintitt was not a son but step-son, 
having been born of the deceased’s wife before 
her marriage. The plaintiff filed certain letters 
and other documents in which the deceased in 
express terms referred to him as his son; and 
he contended that these references amounted to 
acknowledgments of him as a son made by the 
deceased, which, under the Muhammadan law, 
entitled him to inherit as a legitimate son. 
Held by Pethera^n^ C.y., {Brod hurst, J, dis- 
senting) that the acknowledgment by the deceas- 
ed of the plaintiff as his son in fact conferred 
upon the latter the status of a legitimate son 
capable of inheriting the deceased’s estate 
although the evidence showed that the deceased 
never treated him as a legitimate son, or intend- 
ed to give him the status of legitimacy. Held 
by B rodhurst, j., contra, that the documents 
above referred to did not show more than that 
the deceased regarded the plaintiff as his step- 
son ; that the plaintiff was never called ins son 
except by courtesy and in the sense in which a 
European would ordinarily describe his step- 
son as his son ; and that there was no sufficient 
evidence of the acknowledgment from which an 
inference was fairly to be deduced that the 
deceased ever intended to recognise the plain- 
tiff, and give him the status of a son capable 
of inheriting. Sadakat Hossein v. Mahomed 
Yusuf (/. L. R., io Calc., 633) referred to, 
Muhammad Allahadad Khan v, Ismail Khan 

AND OTHERS, 

[YI-78 

.] Held 

that a Muhammadan could not, by acknowledg- 
ing him as his son, render legitimate a child 
whose mother at the time of his birth he could 
not have married by reason of her being the 
wife of another mB,n..*Muhammad Aladad 


MTJHAMMABAlSr LAW, -Inherit aucCT. 

{con>i 7 iti^.) 

Khanw Muha 7 nntad Ismail Khan, (I. Z, R,, 
10 AIL, 289; followed* Liaq.It Ali and 
OTHERS Z>. KARfM-UN-NESSA AND OTHERS, 

[XIII-167 

(12). Agree^nanl between JieHs to alter 

shared^ The parties to this suit, Muhammad-^ 
ans, who were disputing as to the right of suc- 
cession to the estate of two deceased persons, 
came to an arrangement amongst themselves 
by which they divided the property. Held 
that though the distribution thus made was con- 
trary^ to what the parties would have got under 
the fixed rules of inheritance, was nevertheless 
valid. Nur Ale and others v, Imaman.,^ 

^ > [IV-40 

(6) Khula. 

(43) . Held til St a suit by a Muham- 

madan wife to compel her husband to give her 
a khula divorce is not maintainable. Mariam 
Bibi V. Nur Muhammad. ’ 

Cir-83 

(7) Marriage. 

(44) . Gitardian.] Held that the mar- 

riage of a Muhammadan minor (girl) wiCiliout 
the consent of her legal guardian (paternal 
uncle) though contracted by her mother and 
sequenced in by the guardian was illegal and 
could be set aside at the instance of the legal 
guardian Muhammad Ale v, Nidhi Bibi. 

[III-248 

(E5). Shia law — Marriage 

Muha^iimadan W 07 na 7 t afid christiafi.l A Mu- 
hammadan woman of the Shla sect cannot con- 
tract a valid marriage according to Muhamma- 
dan rites with a Christian. Bakhshi Kishen 
Prasad and others v. Thaicur Das and 

OTHERS. 

[XVIL81 

(8) Pre-emption. 

See cases under pre-emption. 

(9.) Bestitution of conjugal rights. 

{ 4 B). —-'Payme 7 tt of dower — Co 7 idUio 7 t 

firecede 7 it.\ According to the Muhammdan law, 
marriage is a civil contract upon the comple- 
tion of which by proposal and acceptance, all 
the rights and obligations which it creates, 
arise immediate^ and ^Simultaneously, There 
is no authority for the proposition that all or 
any of these rights and obligations are depend- 
ent upon any condition precedent as to the 
payment of dower by the husband to the 
wife. Dower can only be regarded as the 
consideration for connubial intercourse by way 
of analogy to price under the contract of sale. 
Although prpmpt dower may be deraanded at 
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mCTHAMMA-BAir L AW, - Bestitution 
of conjugal rigMs, (continumif) t 

any time after marriage, the wife is under no 
obligation W make such demand at any speci- 
fied time during coverture, and- it is only upon 
such demand being made that it becomes 
payable. This claim may be used by her as 
a means of obtaining payment of the dower, 
and as a defence to a claim for co-habitation 
on the part of the husband without her con- 
sent; but, although she may plead non-pay- 
ment, the husband’s right to claim co-habitation 
is antecedent to the plea, and it cannot be said 
that until he has paid prompt dower his right 
to co-habitation does not accrue. The sole 
object of the rule allowing the plea of non-pay- 
ment of dower is to enable the wife to secure 
paytnent ^ Her right tg resist her husband so 
long as the dower remains unpaid is analogous 
to the lien of a vendor upon the sold goods 
while thej^ remain in his possession and so long 
as the price or any ^art of it is unpaid ; and 
her surrender to her husband resembles the 
delivery of the goods to the vendee. Her 
ifen for unpaid dower ceases to exist after 
consummation, unless at such time she is a 
minor or insane or has been forced, in which 
case her father may refuse to surrender her 
until payment. It cannot in any case be 
pleaded so as to defeat altogether the suit for 
rest^.tution of conjugal rights, which is maintain- 
able upon the refusal of either party to co-habit 
with the other, and it can only operate in 
modification of the decree for restitution by 
rendering its enforcement conditional upon 
payment of so much of the dower as may be 
regarded as prompt, in accordance with the 
principles recognised by Courts of Equity under 
general ^category of compensation or lien 
wnen pleaded by a defendant in resistance or 
modification of the plaintiff's claim. It is 
a general rule of interpretation of the Muham- 
madmi law, that, in cases of difference of 
opinion among the Jurisconsults Imam Abu 
Hanifa and his two disciples Oazi Abu Yusuf 
and imam Muhammad, the "^opinion of the 
majority must be followed; and, in the 
application of le^al principles, to temporal 
matters, the opinion of Qazi Abu Yusuf is 
^titled to the greatest weight. Moons he e 
Buzloor Ruheem v. S/mms-oon-nissa Begitni 
(ii, A A, 551) ; Mulleeka v, Jumeela 

(A. R* Sup, Vol.^ hid, Ap.t Ranee Kha- 
joof'oo?ussa V. Ranee Ryeesoonissa (A. R, 2 
Ind . App , 235); Nawab Bahadur Ja^ig Khan v. 
UzeezBegthn P., S. D, A. Rep., 1843. 

46, p, 180); Jaim Beebee v. Sheikh Moons hee Be- 
pareeKi IV, R, C R„g^);Gaiha Ram Mistree 

Y. Mookzia Kochm A^tteah Boomoonee (14 B, 

Z. R., 298) and Eidan v. Mazhar Husain (/. 
Z. i*?., 1 All,, 483) referred to. Sheikh Abdool 
Shukkoarv. Raheem-oon-n%sa {Al.-lV. P, H, C, 
Rep., 1874,^. 95)5 Wiiayat Husainv. Allah Rakhi 
(/. Z. R.y 2 All,, S31); Nasrat Husain v. Ha- 
midan{i, L.R.,^All., 205) and Nasir Khan 
V. UmrmiW.H, 1882, 96) overrwled. in a 
suit brought by a husband for restitution of 


f 

MUHAMMABAH BAW^-BestitutiQH 
of COD Jugal rights, (continued.) 
conjugal right, the parties bein§ Sunni Muham- 
madans governed by the Hanafi Law the defen- 
dant pleaded that the suit was not maintainable 
as the plaintiff had not paid her dower-debt. 
The plaintiff thereupon deposited the whole 
of the dower -debt in Court It appeared that 
the defendant's dower had been fixed without 
any specification as to whether it was to be 
wholly or partly prompt. It also., appeared that 
she had attained majority befm-e the marriage 
and that she had cohabited with the plaintiff 
for three months after marriage and there was 
no evidence that she had ever demanded pay- 
ment of her dower before the suit was filed or 
that she had refused cohabitation on the ground 
of non-payment. Besides the plea already men- 
tioned, she also relied upon allegations of 
divorce and cruelty, but these allegations were 
found to be untrue. The lower appellate Court 
dismissed the suit, holding that inasmuch as 
the plaintiff had not paid the dower-debt at the 
time when he brought his suit, he had no cause 
of action under the provisions of the Muham- 
madan law. Held hy the Full Bench that the 
lower appellate Court’s view of the Muhammad^ 
an law relating to conjugal rights and the hus- 
band’s obligation to pay dower, was erroneous ; 
and that the plaintin, under the circumstances 
of the case, had a right to maintain the suit, 
Abdul Kadir v, Salima and another. 

LVI-53 


.j ffeld 

that a suit for the recovery of a wife, where the 
plaintiff has not before the institution of the 
suit, paid or tendered her dower was not main- 
tainable and the proper course was to dismiss 
the suit and not to give the plaintift a decree 
conditional on the payment of the same. Sheikh 
Abdool Shukkoarv, Raheemoonnissa, P, 
H, C, Rep,, 1S74, Z* 94) '"and PVilayal Husam 
V. Allak^Raklu {/. Z. R,, 2 All., S311 followed, 
Nazir Khan v, Umrao and another. 

[11-80 


^Tinnrr..rmi.u m l , " - — - ,■ --i 

wommt—Shia Jmsband.^ A woman of the 
Sunni sect of Muhammadans marrying a 
man of the Shia sect is entitled to the privi- 
lege secured to her married position by the 
law of her sect, and does not thereby be- 
come governed by the Shia law. Held therefore 
where a husband sued to recover his wife, the 
one being a Shia, and the other a Sunni, that, 
the wife’s do^ver being “exigible ” dower, and 
not having been paid, the suit was not maintain- 
able under Sunni law, Nasrat Husain v, 
Hamidan and others. 

[II-I5 

^ (49^, — Violence.] Held that, there hav- 
ing been a valid marriage, cohabitatfon after 
marriage of a peaceful character for a year, 
an offer on the part of the plaintiff, no proof 
01 violence and no proof of apprehension of 
danger, the plaintiff’s ^suit for restitution must 
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,Mtri±AMM:ADAH LAW-Besbitution of 
Conjugal Tights— {coniinued.) 

be decreed. IVIahbub Jax and others v. 
Abdul Karim. 

[VI-218 

(50) . .] In a suit for res- 

titiicion of conjugal rights brought by the hus- 
band the plaintiff’s claim ought not to be dec- 
reed when it, appears that there is imminent 
danger of the wife being subjected to bodily 
violence if compelled t,o return to her husband. 
Begam V. Khuda Bakiish. 

[XII-77 

(10) Sister. 

(51) . Possession of brother — A d nerse 

possession^l 'fhis was a suit by a Muham- 
madan sister against her brother for her sliare in 
the estate left by her father. The lower appel- 
late Courr dismissed the claim holding that the 
burden of proving possession within twelve 
Shears from the dare of the institution of the suit 
was on her, and that, she had failed to satisfy 
it. Held that it was for the defendant to show 
that his possession was for twelve years, prior to 
the insciiuLion of the suit adverse to his sister. ' 
IZZATUNNISSA V. MuIIAMMAD TaQI, 

[1-90 

(52) . .] .y, 

a Muhammadan lady and owner of a house, leit 
after her death two sons A and B and two 
daughters C and A Subsequently B's rights and 
interests in the house were sold in execution of 
a decree against him and purchased by A. A 
was however resisted in taking possession of 
the house purchased by him, by his sister C who 
claimed Ith share of the house as her inheritance 
from her mother. Hence this suit under s. 331 
of the Code of Civil l^roccJure, between A as 
plaintiff and C as defendant. It has been found 
as a fact that X had divided the house b}^ a 
partition wall between her two sons and that 
the brothers had exercised rights of ownership 
over it by making repairs, &c. Held that the 
possession of the brothers after the death of the 
mother would under the circumstances of tlie 
case be presumed to be adverse, and more than 
12 years having elapsed since her death the 
right of the sisters in the house was extinguish- 
ed. Hidayat-uk-nissa V. Ahsan Ali, 

[IV-29e 

(53) . .] Held 

that the circumstance that the name of a brother 
alone is entered in the Government records as the 
owner of the estate does not go verj?- far and is 
certainly not conclusi^^e to show that his sisters 
had no engagement of their sliares. Fazl 
Karim^?7. Umda Bibi and others. 

[IV-171 

INAYAT HuSEN AND OTHERS V. ALI HuSEN 
AND OTHERS. » 

' [xvm-i9 


LiAW — Kestitiition of 
Conjugal Ti^ts—(co?itmued,) 

(11) Wakf. 

(51). Shia law D! yecto?y pt'oinsions 

'—Brovisio7is in derogaiio7i of endowmc/i/.i] A 
Muhammadan of the Shia sect while creating 
an endowment of certain portions i f his 2 a?nrn- 
dari property, after stating specificah ’ the uses 
to which the income arising from t.w endowed 
property was to be anplied, we* r ;jii to sr.y ; 
“The said Musammat, the ?nutazvall/^ (who v/.s 
the childless wife of the waqif) shall be hound 
to maintain herself as well as myself with rhe 
money that r< -nains after the 7n?iha?‘/'a?pi e.c- 
penses and 1 oc to allow me to be it-icon- 
venienced in any way and to live wllh me uiuii 
my death leading a respectable aiid pure life, 
ar^d when i die to reside in my house.’’ PJcld 
that the clau.se above queued amouTited merely 
to a direciion on the part of the waqif as to 
the manner in which he wished the ?nufawalll 
to dispose of the wages paid to her as sl^:h* 
and was not a provision in derogation of the 
endowment — an “ eating out of the profits " by 
the waqif— which might be repugnant to the 
Shia law. ZuLFiQAR Ali Khan v. Shirin 
Begam, 

[IHV-5 

(55). Dedication for cJiaritahle 

f)7ir poses — To preserve the esfaict] Where a 
Muhammadan of the Shia sect during his last 
illness executed a document purporting to come 
into operation after his death, wiiich document 
provided in a most complete manner of th--*. 
devolution of his ])roperty, with“»the inteb*ri^5a' 
apparently for preserving the estate in per- 
petuity intact under 'he headship of some 
male member of the family, with provision 
by way of allowance for the other members^ 
and of maintaining the dignity of the riasat^ 
and in which no express mention of any sort 
of dedication of the property to charitable 
purposes was made, though there was some 
incidental reference to certain religious duties. 
Held that such a document could not be 
construed as creating a waqf. Though it was 
not impossible that a document creating a 
waqf might contain provision also for the 
family of the settler, the dedication to chari- 
table uses being postponed, yet here there 
was not even an ultimate dedication of llie 
property to charitable uses ; bui the object of 
the executant was evidently merely the main- 
tenance of the f|imiiy estate and of the dig^ ’ty 
of the 7'iasat, ^ Sheik/i Mahoppted Ahsaniiifa 
Cho7(dh?y w Apnap'cha^id ICundn Ah, 17 /. 
A., 28) followed-* RaPtee Khujoo7'oo7iissa v, 
Mnssannnai RousJmnjckan {L. R. 3, /. A.f 291) 
and Nizajnuddln Gulappi v. A.bdnl Gafur (/. 
L, R,, 13, 264) referred to. Murta- 

zAi Bibi and another v, Jumna Bibi and 

OTHERS.'* 
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SCTTHA-MMADAH IiAW,-Wakf, ifonti-- 

nued.) 

(55). Provision for maintenance of km - 

dred.'\ The fact that the grantor of a waqf 
has in the deed of constituting the same made 
some provision for the maintenance of his kin- 
dred and descendants will not render the waqf 
invalid. Sheikh Mahomed Ahsanullah Chow- 
^dkry V. Amarchand Ktmdu (A 17 /. A,,, 28) 
zxii Mtmhurool Htiq-v, Pukraj Ditar ey Moka- 
paitur (13 W, R., 235) referred to. Deoki 
Prasad and others 2/, Inait-ullah. 

[XII-48 

(57) . ---Dedication to charitable purposes,] 

In determining whether a disposition of pro- 
perty made by a Muhalfimadan is or is not a 
valid waqif the intention of the waqif may be 
interpreted by reference to custom prevailing at 
the time the*^e»i2;^^/wa^ made ; and if there is 
found to be a substantial dedication of the pro- 
perty dealt with to charitable uses that dedication 
will constitute a valid waqif, Mahomed Ahsan- 
ullah Ckowdhry v, Amarcka^td Kmidu (/. L, 

17 CaL^ 498) and Abul Fata Mahomed 
Ishaq V, Russomoy Dlmr Ckowdhry (L, R., 22 
/. A,^ 76) referred to* Although under the Mu- 
hammadan ecclesiastical law it is not binding 
to distribute alms or to make any kindred 
charity in connection with the ceremonies of 
fateha and kadam skarif according to the cus- 
tom amongst Sunni Muhammadans in India the 
distribution of sweetmeats and other eatables to 
the poor and other visitors has become an 
entegraipart of the ceremony connected with 
fateha, Phul Chand v, Akbaryar Khan and 

„^^OTHER. 

' [XVII-49 

(58) , Dedication of tar and khafur trees. 

Held that intoxicating liquors cannot form a 
valid subject of under the Muhammadan 
law, but there is nothing in the principles of that 
law to prevent tar and khajur trees from form- 
ing a lawful subject of waqif Muhammad 
Z lA-UL-HAQ AND ANOTHER V, BaSANTA AND 
OTHERS, 

' [11-147 

(59) , Seisen], According to the law 

of Stmni Muhammadans it is essential to the 
validity of a waqf that the waqif should 
actually divest himself of possession of the 

property. Hence where a Sunni VLwh^m- 
maaan executed and registered what purported 
to be a deed of waqf but never acted upon it 
and retained possession %ntil hr® death of the 
property dealt with by the deedi which property 
subsequently passed to his two sons by inheri- 
tance. Held that no valid w%qf of the proper- 
ty mentioned in the deed was constituted. 
Muhammad Aziz-uddin Ahmad Khan v. The 
Legal Remembrancer to Government, 
N.-W. P. and'Oudh, 

-[xin-109 


MUHAMMADAN LAW,-Wakf, {conti - , 

dued.) 

(50) . Masjid— WakaMs—Amini] Ac" 

cording to the Muhammadan law, a mosque can* 
not be dedicated or appropriated exclusively to 
any particular school or sect of Sunni Muham- 
madans. It is a place where all Muhammadans 
are entitled to go and perform their devotions as 
of right, according to their conscience. No one 
sector portion of the Muhammadan community 
can restrain any other from the^ exercise of this 
right. Members of the Muhammadi or Wahabi 
sect are Muhammadans, and as such entitled to 
perform their devotions in a mosque, though 
they may differ from the majority of Sunni 
Muhammadans on particular points. But any 
Muhammadan would commit a criminal offence 
who not in the bond fide performance of his 
duties, but mala fide^ for the purpose of disturb- 
ing others engaged in their devotions, made any 
demonstration, oral or otherwise, in a mosque, 
and disturbance was the result So held by 
the Full Bench. Queen Empress v, Ramzan 
(/. L, R.j 7, 461) referred to. 

Per Mahmood, J.— According to thefMuham- 
madan ecclesiastical law, the word **Ami?P must 
be said and should be pronounced at the end 
of the prayer ending with Sura-i-Fateha ; but 
there is no authority for holding that it should 
be pronounced in a loud or in a low tone of 
voice, and (provided no disturbance of the 
public peace is caused) a Muhammadan pro- 
nouncing the word loudly, in the honest exercise 
of conscience, commits no offence or civil wrong. 
ATA-ULLAH and ANOTHER V, AZIM-ULLAH AND 
ANOTHER, 

[x-i7a 

(12) Wifo. 

(51) , Unity of 'interest] Held that 

the Muhammadan law does not recognize any 
such principle as the unity of ownership be- 
tween the husband and wife. Jamaluddin and 

ANOTHER V, KaMALUDDIN, 

[VII-260 

(13) Will. 

(52) , ^ Shia law^Words used to consti- 

tute will.] Under the law applicable to the 
Shia sect of Muhammadans a bequest may be 
constituted by the use of any expression that 
sufficiently indicates the intention of the testator, 
Bodha Bibi V Haidri Begam and others. 

[XIV-36 

(53) ,^ Consent of heirsi] This was a 

suit by a Muhammadan widow for her share of 
the estate left by her husband. It was resisted 
by the defendants, (the other heirs of the deceas- 
ed) on the ground that the deceased had made a 
will under which the plaintiff was entitled only 
to an allowance of Rs^2o per month, and that 
the plaintiff had acquiesced therein by receiving 
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T*. 

MUHAMMADAN DAW, -Will {c^n^z- 

the allowance for about 15 years. It appeared 
that the Court below did not insist on the pro- 
duction by the defendants of the account-books of 
the estate, which under s. 130 of Act X of 1877 they 
had been called upon to produce. The account- 
books, it was alleged by the plaintijff, disproved 
the fact of such acquiescence. Held that the 
disposition contained in the will was valid, if 
the heirs , after, the testator’s death, consented 
to it, but not otherwise. The plaintiff was 
entitled to the production of the account-books, 
Hamida Beg am v, Ahmad Shah and others, 

[1-163 

Waqf-bil-wasiat?^ 

According to the law applicable to the Shia 
sect of Muhammadans a wagf-bil-wasiyat or 
testamentary waqf is not valid unless actual 
delivery of possession of the appropriated pro- 
perty is made by the waqif (or appropriator) 
himself to the mutawalli (or superinetndent 
appointed by the waqif). According to the 
same law the death of the waqif before actual 
delivery of possession of the appropriated pro- 
perty by him to the mutawalli or the benefici- 
aries of the trust renders the waqf null and 
xoiAabinilio, Consequently, where the waqif 
dies, as mentioned above, before actual delivery 
of possession of the appropriated property, the 
consent of his heirs to the testamentary waqf 
cannot validate such waqf Distinction 
between waqf-bil-was iyat and wasiyai-bil^ 
explained. AghaAli Khan and another 
V, Aetaf Hasan Khan and another. 

[XII-187 

(65) , - Gift—MaraZ‘ ul-maufl 

See No. (24). " 

PBACTIOE-CIYID. 

Cl). Pleadings. 

(2) , Suit based on one ground, decree 

on aaotlier. 

(3) . Relief not asked for in plaint. 

(4) . Suit based on one ground, appeal 

on another. 

(6). Plea first raised in second ap- 
peal. 

(6) . Plea not taken in memorandum 

of appeal. 

(7) . '•Piea that judgment is perverse. 

(8) . Pardah ladies. 

(9) . Miscellaneous cases. 


PBAOTICE— CIVIL. (conthMted.) 

^ "S'SACTICB-CIVIL. 

(1). Pleadirgs. ^ 

(1) . Strictness in C 07 tstruingl\ Held 

that pleadings in the Indian Courts must not 
be construed with the same strictness as in 
English Courts. H, H, l^he Nawab Nazim v. 
Umrao Beg am (21 W. i?., 60) referred to. ^ 
Natha Singh and another v. Jodha Singh 
AND others, 

[IY-14Q 

(2) . Suit based on one ground, decree on 

another. 

(2) . - ■ E xclusive^itle— joint fitle.l ^bis 

was a suit for possession of certain land as the 
separate private property of the plaintiff and 
for the demolition of a wall erected 4 .hQieon by 
the defendant. The lowef'" Court's finding, that 
the land was the joint property of the plaintiff 
and the defendant, decreed the second relief 
claimed. It was contended in appeal that this 
was a relief which the Court could not give. 
Held that when a Court sees that a person is 
entitled to a relief which he asks, although on 
grounds other than those put forward in the 
plaint, it should give that relief, parti- 
cularly if the refusing to grant such relief nviil 
operate as a bar to any future claim. Ulfat 
RaI AND ANOTHER V, SUKHPAL RaI. 

[VII-43 

(3) . ‘ — > Titled-Possession . ] Held that in 

a suit for a declaration of title to be maintained 
in possession of certain property as 

fore, though the plaintiff fails to prove^'tlle 
allegation he came into Court with, he is never- 
theless competent to maintain the suit as 
against a trespasser, by falling back on the 
prima facie title shown by him by proof of his 
possession. Muhammad Yusuf v. Sukh Nath 

[YII-55 

(4) ,-- Fraud— U 7 idue infltmtce.l The 

plaintiffs in a suit denounced in the’ plaint their 
two signatures to a sale-deed as forgeries, and 
never alleged that they witnessed it under 
pressure. The Court of first instance found them 
to be genuine, and the lower appellate Court, 
while agreeing with the Court below in its find- 
ings upon the question of the genuineness of 
the signatures, observed that they were obtain- 
ed under pressure, and so reversed the decree 
of the Court below. second appeal to the 
HiglCCourt, held that Courts are not to raise 
important and serious issues in a case for the 
parties when they ?iave not raised it themselves 
by their own pleadings in the cause. Wali* 
unLAH Khan and another Muhammad 

ISRAR-ULEAH KhAN AND OTHERS, 

" ' ^ [YIII-242 
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PBACTICE, — civil!, — Suit-based on 
one ground, decree on anoljienr 

( co?ttinued*} 

^ 5 ^^ ^ One fraud — Different fraud 

Although in a suit based upon fraud it is, ordi- 
narily speaking, incumbent upon the plaintiff 
to substantiate completely by his evidence the 
precise fraud alleged in the plaint, it is neverthe- 
less competent to the Court to grant the plaintiff 
''a decree upon the basis of a fraud disclosed by 
the facts given in evidence, even if such facts do 
not constitute a fraud to the full extent alleged 
in the plaint, provided that the case so disclosed 
by the evidence is not inconsistent with the 
case set up in the plaint, Ganga Ram 
Dwarka Prasad and another. 

[XIV-6 

— Damages— Renti\ A sued B 
for the possession ot certain land by virtue 
of a deed of sale and for compensation for 
the period'' they were out of possession. The 
lower appellate Court finding that the proprie- 
tory rights alone in the land were sold dismiss- 
ed the suit for possession but gave him a decree 
for damages because B had paid no rent as 
tenant. Heid that to give such a decree would 
be to entirely change the nature of the suit. 
Nathu Rai and others Man Ram Rai And 
others. 

- [1167 

Account stated —General account i\ 
Held that where a suit on accounts stated failed 
because the plaintiff could not establish it, the 
plaintiff* was not on such ground debarred from 
recovering such suras of money as had been ad- 
vanced by him to the defendant within three 
next before the institution of the suit. 
Ram Prasad v, Jamna. 

[11-93 

Agency — Misfeasance^] A Bank 

sued its agent, who had appointed N to 
act in the matter of the agency;, for money 
belonging to it which H had paid N for the 
purposes of the agency and which was not 
accounted for by N claiming the same on the 
ground that cV liad been appointed to act as a 
sub-agent without authority. The lower ap- 
pellate Court found that N had been appointed 
by H to act in the matter of the agency 
with authority, but, instead of dismissing the 
suit with reference to this finding gave the 
plaintiff Bank a decree against Af on the ground 
that he had not exercised ordinary prudence in 
selecting N as an agent for his principal. Heldr 
that inasmuch as the p^laintiff** Bank had not 
claimed relief on the ground that H had failed 
in his duty in naming N as an agent for his 
principal, but on the grounds-that Jvhad been 
appointed without authority, and failed to prove 
its case, the suit should have been dismissed. 
Hamilton v. The land mortgage banko 
India, ^ 

[III-98 


PRACTICE. - CIVIL - Suit-based .on 
on© ground, decree on another, 

(continued* ) 

(9) Lease — Another title.] This was 

a suit to eject the defendant from certain rooms 
and to recover arrears of rent, on the allegation 
that the rooms belonged to a temple of which 
the plaintiff was a superintendent and that the 
defendant had taken a lease of the rooms from 
the plaintiff. Defendant denied the lease as 
well as plaintiffs title as superintendent. The 
original Court found both the issues in favor of 
the plaintiff and decreed the claim. The lower 
appellate Court on the other hand found the 
first allegation (lease) to be false but decreed 
the plaintiff’s claim on other grounds. Held 
that this was contrary to law and practice. A 
plaintiff who fails to prove the case he sets up, 
cannot be allowed to succeed upon another 
case not disclosed in his pleadings, Bajrang 
Das V* Nand Lal. 

[IV-2S5 

(10) Partition— A no I her ground.} 

The respondents sued the appellants for posses- 
sion or maintenance of possession of certain 
lands by virtue of a partition alleged to have 
taken place in 1868. The Court of first instance 
dismissed the suit on the ground that the res- 
pondent had failed to establish such partition. 
The lower appellate Court agreed with the 
Court of first instance that there had been no 
such partition, but gave the respondents a dec- 
ree upon grounds which they had not made the 
foundation of their suit. Held that the lower 
appellate Court was not competent when the res- 
pondents had failed to establish the case set up by 
them, to give them a decree upon grounds which 
they had not made the basis of their suit. 
Bisheshar Das v. Ram Jaiseri Das and 

OTHERS. 

^ [ 1-168 

(3) Relief not asked for in plaint. 

(11) Claim to redeem one mortgage — 

Decree to redeem another . ) A plaintiff is only 
entitled to succeed upon the cause of action 
alleged by him in his plaint. So where plaintiffs 
came into Court alleging a mortgage of the year 
1854 made by their predecessor in title in favor 
of the defendant and seeking to redeem the mort- 
gage of 1854, and it was found that the plaintiffs 
had failed to prove the mortgage of 1854, it was 
held that the plaintiffs were not entitled in that 
suit to a decree for redemption of other mort- 
gages which might be found to subsist between 
the parties, but which formed no part of the 
cause of action upon which the plaintiffs came 
in to Court. Read v. Brown ( L. R., 22 Q. B* 
D*i 128); Murtiv. Bhola Ram (I. L. R., 16 All., 
16$); Salima Bibiv. Sheik Muhammad (/. L. 
R. 12 AIL, 13 1) ; Ratan Kuar v. Jiwan Singh 
{/. L, R.f I AIL, 194); Parmanand Eiisr'^* 
Shi b Lal (/. L*R. i i AIL, 43S); Zingari Singh v, 
Bhagwan Singh {W, JV. 1889, p. 1S7I ; Hnshna 
Pillai V. Ranga Sami Pillai iL L* R.^ i8 Mad,, 
462); Govind Rav Deskmukh v* Raghu Desk* 
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PBA»GTIG11~CIVIL— Relief not asked 

’for in plaint, (contmuid) 
mukk (/. L. R, 8 Bo7n. 543) ; and Eshe^t 
Chunder Smghv. Shama Clmnt BJmtto (n 
Moo. /. -< 4 ., 7) referred to. Lakihmmt Bhisajl 
Sirsekar v. Hari Dmkar Desai, (/. L,R. 4 
Bo?n., 584); 2j\d.Chim?iajiv. Sakaram (/, L. R.^ 
17 Bofn., 365) dissented from. Sheo Pars ad 
AND ANOTHER V. LaLIT KuaR. 

* ^ [XVI-132 

(12) . *Suit for 'Exclusive possessiofi — 

Decree for joint posscssion.l It is competent 
to a Court in a suit in which the plaintiff claims 
exclusive possession of immoveable property to 
give a decree for joint possession thereof. 
Khagendra Nm'ain '’Ckowdhry v. Matangmi 
Debt (I. L. R.y 17 Calc.f 814 j foiiowed. See 
also Wahid Ala?n v. Sufai Alain ( W. N. 1890, 

p. 130 E, /).), Ram Chandar Rao and an- 

ofHER V. Madho Rao. 

[XI-45 

Rambhowan V. Rambaran. 

tX-106 

Wahid Alam v. Safat Adam and others. 

[X-130 

(13) . — — >.] Although 

under certain circumstances in a suit for ex- 
clusive possession of immoveable property a 
decree for joint possession may be given, never- 
theless such a decree should not be given unless 
the plaintiff asks for it and the evidence shows 
that he is entitled to it. Antu Singh and 

OTHERS V, MaNDIL SiNGH AND OTHERS. 

[XIII-177 

(14,, ^ Decree for partition.'] 

Where in a suit for possession of immoveable 
property each party claimed that he was enti- 
tled to sole and exclusive possession. Held that 
it was not competent to the Court to decree 
partition of the property in suit whether the 
pleadings were not amended. Gajadhar and 
ANOTHER V. GAYA DiN, 

[XIII-103 

(25). Redemption on payment of certain 

sum— Decree on payment of larger sum.] This 
was a suit by a mortgagor, for the redemption 
of certain property, on the payment of Rs. 20, 
which he alleged to be the mortgage money. 
The defendant mortgagee alleged that the land 
had been mortgaged for Rs. 400. The lower 
appellate Court dismissed the suit on the ground 
that the plaintiff had failed to substantiate his 
allegation that the land had been mortgaged 
for Rs. 20. Held that the decree of the Court 
below was correct. It was not bound to deter- 
mine what the actual a&om>t of the mortgage 


PRAGTICE-^CI'V'IIt-^Belief not askGd 

for i£ p^Mntj {continued.) 

money was as the plaintiff appellants did not 
ask for an account, nor did they offe^ to pay any 
such sum as would be found by the Court. Bhag- 
WANDIN AND OTHERS V. BaCHHU AND OTHERS. 

[11-137 

Suit for a whole house— Decree 

for half.] K S and f S were co-sharers by 
purchase of a certain house. KS gave the ap- 
pellant simple mortgage of the whole house 
and subsequently sold it to the respondent. This 
was a suit by the appellant against K S and 
the respondent, to enforce his mortgage on the 
house. The Court of first instance decreed^ke 
claim but the lower app'*^Uate Cour^ reversed 
that decree and dismissed the suit on the 
ground that the mortgage of the whole house 
without the consent of y .S, the otherico-sharer, 
was invalid. In second appeal the appellant 
contended that he should be granted a decree 
in respect of a moiety of the house. The Coiu;t 
observed that the lower appellate Court’s reasons 
for reversing the decree of the Court of first 
instance could not be approved. At the same 
time, however, "the appellant ought not to be 
given a decree for a moiety of the house as {i) 
there was nothing on the record to show what 
the extent of K Ss interest in the house was; 
(ii) to give a decree under the circumstances of 
this case for a moiety or other portion of the 
house would be practically to alter the character 
and plain terms of the contract on which the 
appellant based his claim in this suit. Chain 
SuKH V. Abu Ali. 

(17). -Suit for sale~-Personal decree.] 

Held that as the plaintiff in this case had asked 
only for the sale of the mortgaged property the 
lower Courts had travelled beyond the legitimate 
scope of the plaint by imposing a personal liabi- 
lity on the appellant, defendant. f 4 uR Muham- 
mad V. Rat AN Rai. 

. [1-139 

(Ig), f0Y money— Decree for en^ 

forcement of lien.] In a suit for money due 
on a bond in which certain immoveable pro- 
perty was hypothecated, although the plaintiffs 
made a subsequent auction -purchaser also a 
defendant and stated in the plaint the fact of 
its having been hypothecated and so purchased, 
they failed to for t^ie enforcement of the 
hypothecation. Held that although as a gene- 
ral rule no relief other than that asked for in 
the plaint should b^ given, but having regard 
to the circumstances of the case, the High 
Court would not interfere with the order of the 
lower appellate Court enforcing the hypothe- 
cation. Har Narain V. Budhu and an- 
other. 


[I-IO 
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^EACTICEt-CIVIL-Relief not asked 

for in plaint, {mitlnued.) 

(19) ^ — Su/t as mortgagee— Decree as 

proprietor:] This was a suit by a mortgagee un- 
der a usufructuary mortgage against the widow 
of the mortgagor and two patta holders from her, 
to be put in possession of the sir land of the 
mortgagor upon the ground that the widow 

r who had become an exproprietary tenant 
in respect of the sir lands had illegally trans- 
ferred her rights as occupancy tenant to the 
two other defendants. The suit was dismissed 
by the Court below on the ground that as a mort- 
gagee the plaintiff had no locus standi to 
maintain the suit. In second appeal it was 
contended by the plaintiff that he is really only 
sediing to protect his proprietary interest in 
the sif which may b/damaged by the transfer 
of the cultivation of the land, and that as a 
temporary zamindar the plaintiff has a right 
to restrain the widow from subdetting her 
occupancy right. Held that this is not the 
ground upon which the plaintiff has brought 
his suit nor is it the relief which he has asked 
for, Muhammad Aladat Khan v, Narpat 

AND OTHERS. 

[VIM30 

(20) ,- — • ^• Snii for possession —Declaratory 

dec^’eeP] On the death of one D D, his brother- 
in-law US succeeded to his estate by virtue 
of a will. On the death of U 5, his two widows 
and the widow oi D D took possession of the 
estate jointly. The present suit was brought 
against the three ladies by J M who claimed 
the property as heir \.q D D on the allegation 
that the will created only a life interest in 

asii^vor oiU S and that the widow oi D D had 
^ci&ntitled nerself to possession by disputing 
the plaintiff’s title. Held that if the will creat- 
ed only a life interest in favor oi U S the 
estate, on his death, would go to the widow of 
D D, otherwise to the widows oi U S and the 
plaintiff was on neither construction of the will 
entitled to succeed. Held further that in the 
suit as brought the plaintiff could not get a 
declaration that he ^viil be entitled to posses- 
sion of the estate after the death of D D's 
widow as fne declaration was not specifically 
claimed in the plaint. A mere vague prayer 
for “ any other relief which, in the opinion of 
the Court, may now or hereafter be necessary 
for the plaintiff” was not sufficient. Naulakki 
Kuar and others V, Jai Mangal Singh. 

[V-279 

(4). Biiit based onmm ground, appeal on 
another. 

(21) . Will—R^ertiofiary right] The 

appellant, whose suit for possession and es- 
tablishment of title as regards the estate of 
a deceased Hindu, against his widow and her 
brother, basM on a nuncupative wvll by the 
deceased rin favor of the plain^ff, was dis- 
missed by both the lower Courts, on the ground 


PBACTTCE,- CIVIL'- Suit based' on 
one ground, appeal on another, {co?tii- 
nued.) 

that the will was not proved, contended in se- 
cond appeal that he being the next and the 
only reversioner to the estate of the deceased 
was at least entitled to a decree in the terms 
of illustration (^) to s. 42 of the Specific Relief 
Act as the widow had made a gift of the estate 
in her brother's favor. Held that to grant the 
relief would be to decree in a" plaintiffs favor 
what he did not ask for in his plaint, and upon 
different grounds to thbse upon which he based 
his claim. Balbhaddar v. Surti and another. 

[I-9S 

(22) .- Tenancy — Trespass?^ The plain- 

tiff came into Court on the allegation that 
she was the owner of a certain house and 
that the defendants were her tenants at a certain 
rent, and she sought to eject the defendants for 
non-payment of rent. The Court of first in- 
stance having found her allegations of tenancy 
to be untrue, she then in appeal endeavoured 
to support a plea that the defendants were 
trespassers, such plea having formed no part of 
the original case. Held that the plaintiff could 
not under the circumstances be heard in sup- 

ort of a new plea of which the defendants had 
ad no notice until the case was in appeal. 
Lakshmihai v. Hari-bin Raoji (9 Bom^ //. C. 
Rep., 6) cited. Naiku Khan and another v. 
G.wani Kuar. 

[xiii-ea 

(23) . Adapt! an — Inheritance.] The 

respondents claimed possession of certain 
land as heir to one R R, deceased, who, they 
alleged, died without leaving issue. The ap- 
pellants resisted the suit on the ground that one 
A R, whom they represented, had been adopted 
by R R. The case turned on the question of 
this adoption. The Court of first instance found 
in favour of the appellants, and the lower 
appellate Court against them. On second appeal 
the appellants set up as a defence to the suit, 
for the first time, that one of them was a nearer 
heir to R R than the respondents, and had 
therefore a better title to^ R R^s estate than the 
respondents. Held that it was too late to raise 
an entirely new defence. Raghunandan Rai 
AND OTHERS V. SUT RaM RaI AND ANOTHER. 

[ 1-73 

(24) . Exclusive title— Joint .possession^ 

Where a plaintift who had sought to eject the 
defendants as trespassers from certain land, and 
whose suit bad been dismissed by both the lower 
Courts, pleaded in second appeal that the decrees 
of the lower Courts nevertheless showed that 
he was entitled to a decree for joint pc^ssessiou 
with the defendants of the property m suit; the 
Court under the circumstances declined to grant 
the plaintiffs prayer for a decree for joint posses- 
sion. Jai Raj Mal Niadar and others, 

[XIII490 
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PR 4 CTICE -CIVIL — Suit based on 
.one ground, appeal on another, (con- 

tiuned,} ’ 

(2o}*-“ Dower liq 7 udated — Dower lie 7 z.'\ 

This was a suit by the husband of a Muhani' 
madaii lady against her mother and brother to 
recover the share of his wife in the property left 
by her father on the allegation that the dower 
ot the widow was only 500 pice and 2 gold 
dinars and that it had been paid. It was found 
by the Court below that the dower was Rs, 
35,000 and that ft had not been paid. Held 
that the plaintiff could not in second appeal con- 
tend that the widow had only a limited interest 
iu the property in her possession, viz., to remain 
ill possession till the dower was paid. Muham- 
MADYAR and another V, VVlLAYAT ALI AND 
OTHERS. 

[11-139 

(26) . Transfer in liezi of dower — Pos- 

session i?i lieu of dowe?-''^ A brought this suit to 
have certain property declared not to be liable to 
be.sold in execution of a decree obtained against 
her husband, on the ground that the property 
had been transferred to her before the death of 
her husband, in consideration of a dower-debt 
and she was since then in possession. The 
lower Court held the transfer not proved. Held 
that /-/could not be allowed in appeal to change 
lier ground and say that she was lawfully in 
posssession and had a claim for a lawful dower- 
debt. Amir Bibi z'. Nathmal Das. 

[III-147 

(27) . Pre"e 7 npiio 7 i — No sale— No czts* 

lorn.] This suit for pre-emption founded on 
custom was resisted in the Court of first in- 
stance on the sole ground that the property was 
practically never sold, that the transaction did 
not really amount to a sale. On appeal by the 
vendee defendant from ’'the decree of the first 
Court in favor of the plaiatift, it was for the 
first time contended that the custom of pre- 
emption had not been proved by the plaintiff. 
The lower appellate Court allowed the conten- 
tion and dismissed the suit 011 the ground that 
the custom was not proved. The plaintiffs ap- 
pealed to the High Court on the ground that as 
the vendee defendant did not dispute the custom 
of pre-emption in the first Court the suit should 
not have been dismissed. The High Court 
thinking that the plaiiitiii might have been pre- 
judiced ill the trial of that issue remanded the 
case for the retrial of the issue. The lower 
appellate Court retried the issue and found that 
the custom was not proved. The plaintiffs- 
appellants objected to the finding on the 
ground that the issue should not have been re- 
manded as it was not raised in the pleadings in 
the Court of first instance. Held that as the 
existences of the custom was a very material 
question and as from the papers before him it 
ivas very doubtful whether the alleged custom 
prevailed in the locality, the District Judge was 
right iu framing and trying that issue and this 
Court in remitting that s^sue for retrial. The 


PBACTICE-CIVIli - Suit based on 
one ^^rqi^nd, appeal on another, {con- 
tinued.) 

appeal must be dismissed. Anj^ni Kumar 
Lae and another v. Shankar and others. 

\Y-vm 

(28). •‘ ^ Decree — Frattd.\ The property 

in dispute which originally belonged to one 
6* Dy was. after the death of his widow, taken 
possession of by A S who had married a daugh- 
ter of a brother oi S D. AS died and his first 
wife having predeceased him, his second wife, 
took possession of the property. Her right to 
do so was, in 1874, resisted by one ^ S', a col- 
lateral relation, and the then next heir of S Z). 
The dispute was put in suit but' by a conspfit 
decree the parties divided-4he property equally 
between them. Subsequently G S died and 
thereupon TZ took possession of the remaining 
moiety of the property and then trans^rred her 
rights and interests in it tff /< A, the present 
defendant. whovvas next in succession 

to S />, brought the present suit for possession 
of the property and mes 7 ie profits against M 
and her vendee K A. The suit was resisted by 
K A in the lower Courts on the grounds that 
the plaintiff was not the heir of G 5, and that 
the consent decree of 1874 was null and void 
by reason of fraud and collusion by the parties 
who suffered it The lower Courts decreed 
plaintiffs claim. In second appeal the defend- 
ant K A contended that a decree for the en- 
tire property was erroneous inasmuch as the 
the plaintiff’s suit in respect of half of it was 
barred by the consent decree of 1874. Held 
that the plea was not open to the defendant in 
second appeal. Khairat Aei v. Kxshen Lal, 

(20). 'Jol 7 it fa 77 iily.^ Exclusive iitle:] 

In this case 4 out of 5 joint owners of an ances- 
tral house united in selling a portion of it to A* 
The fifth, say, Dy resisted the vendee’s claim to 
possession on the single ground that the pro- 
perty originally belonged to one N and he had 
purchased it from N. This was found against 
him by both the lower Courts, and in second 
appeal, for the first time, he wanted to turn his 
ground and to plead that the house being joint, 
a sale without his co-parcener’s consent was 
illegal. Held that he could not at this stage of 
the suit be allowed to change his defence so 
radically. Fati Ram v, Amba Prasad. 

[VI-8S 

m — ]. The 

plaintiff alleging luraseil^o be joint in estate 
with Ay his grand uncle, sued to set aside an ab- 
solute gift of the h^use in suit made by A in 
favour of his wife, as also the subsequent sale 
of the house by the wife to the defendant. The 
lower appellate Court finding that A was 
separate in estate from plaintiff apd the sole 
and exclusive owner of the house, held the gift 
to the wife aiid the sale by her to defendant 
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ground, appeal on another, 

valid and dismissed the suit. On appeal to this 
Court plaintKd' contended that he was the heir of 
the donee, and that under the deed of gift she 
had no power to alienate. Held that the case put 
forward in second appeal being totally dif- 
ferent from that which was originally put for- 
ward and tried, the appeal should be dismissed. 
Held further that from the wording of the deed 
of gift it appeared that the husband intended 
to give and did give to his wife an heritable 
estate in, and power of alienation over, the pro- 
perty, the subject of the gift, and therefore the 
sale by the wife was valid. Kmijbehari Dhar v. 
Prem Ckand Dati (/. £. 5 Calc,<, 684) referred 
to. Kanhia Lal. 

r: [Vin-181 

(31 ) . j^o mortgage — P'oreclosure 

mvalidJ/Bhis wasa^uit for possession of certain 
property based on a conditional mortgage which 
had been foreclosed and on an agreement made at 
tlie time of the foreclosure by 'the defendant to 
transfer the land to the plaintiffs. The defend- 
ant met the suit in the Court belotv by denying 
the mortgage-deed as well as the agreement. 
In second appeal the defendant for the first time 
pleaded that the foreclosure proceedings were 
invalid. Held that the plea could not be for 
the iirst time urged in second appeal. Bhadorin 
GUARDIAN OF KuARMOHINDER SiNGH, A MINOR, 

Vb Lachman Singh. 

[11103 

( 32 ) . Respondent setting up new case in 

appeal,] A respondent to a second appeal, de- 

jgjggJeiidant in the suit, should not be allowed to 
S^p in a Second appeal a case involving find- 
ings of fact, which case he has never set up in 
either of the lower Courts, KeshoTewari v. 
Radhe Kishan. 

[X¥III-107 

(6) Plea first raised in second appeal. 

( 33 ) . Plea going to root of suit— 

Fresh evidence,] Although speaking generally, 
questions vShich have not been raised either in 
the Court of first instance or in the lower appel- 
late Court, and more particularly questions of 
law which involve findings of fact should not 
be allowed to be raised in second appeal before 
the High Court, yet where the question goes 
directly to the root of the plaintiff’s title to 
maintain the suit, and is a pure question of 
law arising upon admitted facts, the High Court 
should not, because id. was not raised in the 
Court below, refuse to consider it in second 
appeal. Dharam Das v, Nand Lal Singh 
and others. 

[IX-78 

Legal plea— Fresh evidence,] 
The uniform practice of the Court ts to allow 
legal plea^ for the first time to ^be taken in 


PBAOTICE^CIVIL-plea first raised 

|n second appeal, ( continued,) 

second appeal only when they require no new 
points of fact for determination and when those 
pleas can be disposed of on the materials on the 
record. Mahabir Tiwari and another v, 
Jhangurand another. 

[VII-2i3 

( 35 ). -" - ’ - Plea of res- judicata,] In this 

appeal the High Court allowed to be argued 
before it a ground of appeal raising a question 
of res-judicata which had not been raised in 
either of the Courts below, and referred issues 
to the lower appellate Court to ascertain if such 
plea were well-founded. Alnkammad J small 
V. Chattar Singh {/, L, R, 4 AIL^ 69) referred 
to. Tek Narain Rai and others V, Dhondh 
Bahadur Rai and others. 

[XVIII-104 

(315). Plea as to defiemtey in court- 

fees.] The plaintiffs suing in respect of cer- 
tain plots of land by mistake undervalued their 
claim with regard to the said land and in 
consequence paid an insufficient court-fee on 
their plaint. This mistake was not discovered 
until after limitation had expired, and wlien dis- 
covered the deficiency was at once made good. 
Held that no plea as to the deficiency in the court- 
fee having been raised by the defendant before 
the decision of the suit in the Court of first 
instance, such plea could not be raised for the 
first time in appeal. Wilayat Ah Khan 2/. 
Umar Daraz Ali Khan and others. 

[XVII-33 

(37) . — — < 2 jvas barred by 
s, 244, Civil P/ocedure Code,] An objection 
to the decree of the lowg:r appellate Court, and 
in accordace with the ruling of the Full Bench 
in Seth Cho.nd Mai v. Du/ga Dei (W, A% 
1890, 137) that under s. 244 ot the Code of Civil 
Procedure the plaintiff-respondent’s remedy was 
not by suit but by appeal in the execution 
department, was allowed as a matter of law 
going to the very root of the suit, though not 
taken in the memorandum of second appeal. 
But inasmuch as that Full Bench ruling reversed 
previous decisions of the High Court, in reli- 
ance on which the plaintiff had brought his suit 
and as the question of jurisdiction was only 
raised at the stage of second appeal, the High 
Court dismissed the suit without costs in every 
Court. ISHRi Dai v, Mahabir Prasad. 

[X-183 

( 38 ) . Plea of limitation— Fresh evi- 

dence, Held that a plea of limitation urged for 
the first time in second appeal, and whkh rests 
upon the interpretation of a particular instal- 
ment bond and which would render it necessary 
to take evidence as to special local usage of 
writing instalment bpnds could not be enter- 
tained. Held further#^ that a finding of fact 
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could not be disturbed in second appeal. Atma 
Ram V. Sardar Kuar and another. 

[IV-327 

(39) — -^Plea as 1 o frame of suit t 

This was a suit by one of the heirs of a Muham 
madaii wife against the heirs of her husband 
for his share ot» her dower. The plaintiff also 
was an heir of die husband and he therefore 
left out a portion of the^dower in consideration 
of the estate which had come to him. The par- 
ties \vere jointly in possession of the whole 
estate. The plaintiff had not obtained a certi- 
iicate under Act XXVil of iS6o qualifying him 
to collect the debts due on the wife's estate, nor 
had he brought the suit in the form of an ad- 
ministration suit. Held that the failure of the 
plaintiff to obtain a certificate, and to frame 
the suit as an administration suit, though 
serious objections, could not be given effect to, 
in second appeal, as the case had been heard 
out between the parties, on the merits, on 
apparently ample materials, and the suit had 
been tried by the District Judge as an admini- 
stration suit and the defendants had not taken 
those objections in the Courts below. Hakim- 
UN-NISSA AND ANOTHER ABDULLA, 

[VIII-202 

( 40 ) .] Held 

that a suit should not be dismissed on the 
simple ground that the plaint did not give the 
boundaries or limits of the land sued for, speci- 
ally where the objection was not taken in the 
Court of first instance, and the appellant had filed 
with his plaint a copy of the sale certificate 
which gave the particulars of the land out of 
which the appellant sought to obtain a share. 
The judge might have under the circum- 
stances examined the appellant to clear up the 
point. Awanda Rai Naigu Rai, 

[11-242 

(41) Plea that respondent had 0071- 

fessed judg 77 te 7 tt,\ Held that an objection 
taken for the first time in second appeal to the 
eftect that one of the respondents had confessed 
judgment and the suit against him should there- 
fore have been decreed, could not be entertain- 
ed. Dwarka and another V, Kamdhani and 
OTHERS. 

[III-158 

(6) Plea not taken in memorandum 
of appeal. 

( 42 ) .'» Plea of resfudicaiail A 

plea of res-judicata may be taken orally in se- 
cond appeal even though it is not entered on 
the memorandum of appeal, inasmuch as such 
a plea involves a que,stiQ,n of jurisdiction which 
a Court is bound to antertain whenever such 


pRAc*ricE— CIVlIi-Piea not taken In 

memor^sidum of appeal, (confhmedf 

question comes to its notice, ^rxjbasi Rai 
AND OTHERS V, ShivATAHLU RaI AND OTHERS. 

[XI-10 

(f 3 ).— Plea of deficie 7 ti court fees,\ A 

plea that the memorandum of appeal in the ^ 
lower appellate Court was insufficiently stamped 
and that such deficiency was not made good 
within* the period of limitation is not a plea 
which can be raised at the hearing of se- 
cond appeal when it has not been taken in the 
memorandum of appeal. Ram Kishan Upadhia 
V, Dipa Upadhia and others. 

[xioiae 

( 44 ). Plea as to fratTie of suiti\ At 

the hearing of the second appeal the appellants 
desired to urge that the suit was notj maintain- 
able with reference to thQ provisions of s. 43 
of Act X of 1877. The appellants bad taken 
this objection in the Court of first instance, but 
they had not taken it when they appealed frohi 
the decree of the Court of first instance and 
they had not taken it -in their memorandum of 
second appeal. The Court refused under these 
circumstances to entertain the objection. Jhim- 
MAL AND ANOTHER V. BeCHU NaRAIN SiNGH. 

[ 1^144 

( 15 ). Plea that 07 'der binder s» 32, 

Civil P/'ocedure Code, was badi] Where an order 
adding a defendant under s. 32 of the Code of 
Civil Procedure was not appealed against and 
no objection was taken thereto in the memo- 
randum of appeal from the decree in the suit 
in which it was passed, an oral ol^jection IrJ/ - 
ill appeal to such order was disallowed. I'lliiTi 
Raj Si 7 tgk V Chakardha 7 'i Stngh (/. Z. R. 
15 AIL, 119) referred to. Where there is a sub- 
sisting decree in a previous suit which as re- 
gards the subject matter of a subsequent suit 
would take effect under s. 13 of the Code of 
Civil Procedure, it is not open to the party 
whose rights are affected by such decree to 
question in the subsequent suit the validity of 
such decree, though it might have loeen open to 
such party in a separate suit to get the decree 
set aside. Karamalt RahhTtbhoy v, Rahunbkoy 
Hablbbhoy {I, L. R., 13 Bo 77 t,, 137) referred to. 
Bansi Lal and others V* Ramji Lal and an- 
other. 

[XVIII-75 

(7) Plea that judgment is perverse. 

( 46 ). ^ ,] In 

this second appeal the only plea was that “ the 
judgment of the lower appellate Court is based 
on mere conjecture^ and not supported by the 
evidence on the record.” The appellants how- 
ever had not caused the evidence relied upon 
by them to be translated. Held that the appeal 
must be ^iismissed, Ajudhia Prasad v, Mo- 
han Lal. 

’ ’ [VI-167 



c m3 ) 


DIGEST OF CASES. 


( m4 } 


PBACTICE-GITIL-Plea that Judg- 
ment is perverse, fco?Umusd.^^ 

(47). .] In 

this second appeal the plea taken is that “ The 
finding of the Court below on the of 
adoption is based on pure conjectures and is 
perverse’' aplea contemplated in Niimth Smg/i 
V. Bhikkl Singh (/, L. AIL^ ^ 49 )* Time 
was given to the appellant to prepare a paper- 
book containing all the evidence in the case 
in order to enable the Court to see if the cou- 
tention had force. That order was not complied 
with. Held that the appeal must under these 
circumstances be dismissed. Hemraj v . Par- 
tab Singh and another. 

[VI-166 


PRACTICE -GIVIIi-Parda Ladies. 

{^continued. ) 

alleged to have been executed by them or on 
their behalf by a third person, (i) unless clear 
and strict proof of the agent’s authority is giveii| 
(ii) {Azeezutmisan v. Baqtir Khan^ 2 Suther- 
land's Judgineftl of the P, C, p. 572) ; 
unless the Court is satisfied that the transaction 
was explained to her and that she knew what 
she was doing speoiaily when there was no 
consideration. Ashgaf Ah v. Behoos Banoo 
Bega?n (/. Z, , 3 Calc., 324 &^c. 13 Moo , 

/. A,, p 419)^17. W.dC,p. ^2i)\Bekari Lai 
V. Habiba Bibl IV, Al., 1886, p. 91 . | Kaniz 
Fatima o . Abbas Ali and others. 

[VII-84: 


(ig). — , j It 

is not competent to an appellant in second 
appeal under a ground that the judgment of the 
lower appehate Court is perverse, to raise any 
question of law. J«wala Prasad v, Binda 
Charan and another. 

r [XII-8 

( 49 ). ^ 

obtained a decree against B for 2 big has 5 
biswas lO dhurs out of the 3 bighas claimed. B 
appealed and the lower appellate Court modified 
the original decree by giving to the plaintiffs 
something more than was given to them bjr the 
first Court. Held that the lower appellate 
Court was not seized of the whole case, as 
the plaintiff had not appealed, and consequently 
could not award more than what had been given 
to the plaintiff by the first Court. Jshri Mal 
AND OTHERS V , BhAGWAN MaL AND OTHERS. 

[VII-214 

(S) Parda Ladies- 

( 50 ) . Fiduciary relation - Onus ) .] A 

sued B (a parda lady) on a bond executed 
and registered on her behalf by her husband 
under a registered nmkhta' na??mh~Am or gene- 
ral power of attorney The defence was that 
she had not borrowed any money from A, nor 
had her attorney given her any thing nor had 
she authorized him to execute the particular 
bond. Held that having regard to the facts that 
the defendant had never denied the execution of 
the power of attorney, nor had she ever said that 
she did not know what the power contained 
and also to the facts that the ?m^kktarnama was 
registered with all the formalities required by 
the law and after tiie necessary acknowledg- 
ment by the defendant, plaiiipffscase shoufd 
be decreed. Sudiskt Lat v. Sheobarat Koer (/. 
L R,, 7 Calc., 245) distinguished. Unix Ram 
V , Khatun Baulat. r 

CIII-24 

( 51 ) .. — - — — Held 

following the rulings of the Privy Coifncil that 
parda ladies are not bound by i^docunients 


(52) 

Raja Khairati Lai 


One 


... . — died in 1866 possessed 

of considerable property, both moveable and 
immoveable. He left surviving him a widow, 
Rani Huias Kuar, who died in 187S, a daughter 
Rani Achhan Kuar, married to one Raja Lalii 
and two grandsons, sons of Achhan Kuar, Kuar 
Inayet Singh and Kuar Shamsher Bahadur, the 
latter of whom died sometime subsequent to 
1881, as did also his father Raja Laiji. In 
December, I877, a mortgage-deed was executed 
over certain of the ancestral property of the 
iaiiiily ut Khairati Lai, ostensible executants 
being Raja Laiji for himself, and Hulas Kuar, 
Achhan Kuar and Inayet bingh through Lalii 
as their general attorney . This deed was to 
secure a debt ol Rs 10,000 stated to be to some 
small extent for an advance in cash, and as to 
the balance in respect of certain previous debts 
and interest thereon. At the date of this bond 
both inayet Singh and Shamsher Bahadur were 
miuors. In April, 18S1, Hulas Kuar having in 
the mean while died, and Inayet Singh having 
attained majority, but Shamsher Bahadur be* 
lug still a minor, a seebnd bond of a similar 
nature to the former was executed by Lalii 
Achhan Kuar, and Inayet Singh for Rs. 20,000,’ 
tins sum being recited as composed of various 
debts ol earlier date with interest thereon, of 
an advance to pay Government revenue, an 
advance lor expenses of the marriage of Lalfi’s 
daughter and a very small balance in cash, 
it was not shown that the debts secured 
by either ol these two bonds were debts in- 
5?^^- ^^?,^®ssity by the widow or 
Q Khairatilal, or that the mortgagees 

alter due inquiry had had reasonable grounds 
lor believing that such necessity existed, nor 
was It shown that the mortgages were en- 

I-Inrt! ‘ of all the husband’s 

ivuidieu under circumstancesfwhich might raise 
a valid presumption that the debts secured by 
them were properly incurred. It was further not 
Shown that the power of attorney under which 
^alj! purported to act in executing thC bond 
ol 1877 , oil behalf of Hulas Rai, Achhan Kuar 
and inayet Snigh was ever properly explained 
to the proposed executants or that they under- 
stood its import; nor it shown that either of 
the bonds were duly ejsjilained to and compre^ 
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' {cont/nued.) 

bended by the professed executants other than 
Lalji himself, in manner required by law in the 
case of documents executed by pii?‘dah nasJmt 
women ; nor, though at the date of the execution 
of the second bond Inayet Singh had attained 
the age of majority, did it appear that he sign- 
ed the bond with any clear knowledge of its 
contents, or of the liability which he was pro- 
fessing to incur thereby, or otherwise, than . 
through the infTiience brought to bear on him ! 
by his father, Laiji. Hdd^ on suit by the mort- 
gagees to bring to sale thq^ancestral property 
which had been of Khairal'^lal in his life-time, 
in enforcement of the two mortgages above 
mentioned, that the mortgages were not binding 
on the alleged executants or on the ancestral 
property at the date of suit in the hands of 
Achhan Kiiar. it is absolutely necessary?, before 
holding that a purdah uashfn lady or her 
property is liable 011 a contract alleged to have 
been made by her, or in consequence of an 
alleged execution b}' her of a general power of 
attorney, to be reasonably satisfied that the 
liability she was incurring and the nature of the 
transaction were explained to her ; and more 
particularly is this the case if it is sought, by rea- 
son of her having executed a documeut, to fix her 
and her property with a liabilit}" to pay a debt, 
which, if the document had not been executed 
by her or by an agent appointed by her with 
adejquate power, could not liave been enforced 
against her or her property. It is also necessary 
when-money[ lenders in this country seek to 
enforce against the property of a Hindu family 
a contract of mortgage made by a reversioner 
who, although of age at the time, was then still 
of tender years and without experience of 
business, tor the Court, when the question is 
raised, to be satisfied that the rev^ersioner under- 
stood the nature of ’*the transaction and the 
effect of the contract which he was entering into, 
or that the reversioner or the family property, 
in which the reversioner had an estate in expec- 
tancy only, was liable for the debt in respect of 
which the mortgage is sought to be enforced 
and that no unfair advantage was taken of the 
reversioner s youth and inexperience. Achhan 
Kqar and another V, Thakur Das and 

OTHERS. 

[XV-24 

See also 

Mariam Bibi v, Sakina and others. 

[XI-213 

Behari Lal V, Habiba Bibi and others. 

[VI-9i 

(9) Miscellaneous. 

(53^, — Plea first raised in revisionl\ 

A suit for Rs. 219-5 brought in the Munsifs 
Court and decreed. On appeal the lower 
appellate Court affirmed the decree of the first 
Court. The defendant applied to the High 


j PBACTICE— GIVTii-Miscellaneous, > 

Court for revision and for the first time objected 
that the Munsif had no jurisdicNon inasmuch 
as at the time of the inkitutioa of the suit, 

I neither the defendant was actual!}^ and vol- 
untarily residing, nor did the cause of action 
arise, within his jurisdiction. Held that this was 
a question that could only be decided upon 
evidence, and for this reason also should have'^ 
been raised in the Courts below. Sham Suk- 
DAR V, Mendhaj. 

[VI-188 

(54 ). Inco7tsisie7it 7’el/e/s.] Held that 

the fact that a jdaintiff claims in his plaint 
two ahernative reliets which ^are inconsistent 
with each other is no ground in itself for’^the 
dismissal of the suit. Jyappa v Ru?7ialakhsh- 
ma^iima (/. L, R.^ 13. Mad., 549) dissented 
from. Mahonied Buksk Khan v. Hosshii 
Bibi {L, /i*., 15. /. referred to. Jino 

V* Manon, 

[XVI-1 

(55^, Power of appellate Court to 

7eve7’se pa7‘t of dec7’es 7tot appealed agamstl\ 
This stiit to recover money due under a bond 
by the sale of the hypothecated property 
against the obligees of the bond and one K, a 
transferee of the hypothecated property was 
dismissed as against K but decreed as against 
the obligees on a confession of judgment. On 
appeal by the plaintiff' as regards the exemp- 
tion of K from liability the whole suit was 
dismissed by the lower appellate Court. Held 
that the lower appellate Court was not justified 
in disturbing the decree against the. confessing 
defendants who were not before it in appeal. 
Mata Dayal v, Jokhu and others. 

[1-157 

See 

SiTA Ram and another v, Banno Bibi. 

[1-40 

^5 j PI ^pQsal of s. ult 071 prellfnlna^y 

poi7it — Trial o?i 7?ie7‘its,'\ Held tilat when tiie 
*Court is satisfied that a suit must be dismissed 
on a preliminary point it should not enter into 
the merits of the case. Radha v. Jagannath, 

[III-57 

Manna Lal and others v, Husain Ali 

AND OTHERS. 

" - [III-84 

Kesho Das and another v, Bankatesh* 

[IV-46 

(57^^ ^Q;iia7tUi7n of evide7icei\ When 

the quantum of evidence required from either 
party islo be considered, regard must be had 
to the opportunities which each* party may 
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naturally be supposed to have of giving evidence. 
Jiaja KisheftfiDuit Ram Pande v. N (trend at 
Bahadoor Singh (£.. A\, 3 / A. 85) and Parm^ 
anand Mist v. Sahib Alt (/. Z. i?., ii AU.^ 
438 j referred to. Janki Prasad v, Rai 
Fartab Chand Bahadur. 

[XVII 129 

J 5 S). Judge not bound by previou^ 

finding i\ A Judge who has to decide a case 
has seisin of the whole case, and is in no way 
bound by' any findings whether of fact or of 
law which may have been come to by his 
predecessor in office. Amir Kazim and an- 
other V, Zainab Begam. 

[XVII -162 

(59^,^ — -Rulings— Bindi ng on i<twer 

Courts i\ A Court subordinate to a High Court 
is bound lo follow^; the ruling of the High 
Court to which it is subordinate. Sheo NaRain 
Rai and others Sheopal Rai and 

CF’HERS. 

[XIV -14 

Imam Au and others v, Saadat Ali and 

OTHERS, 

[iiloe 

( 60 ) . --Suit on tampered oni\ This 

was a suit to recover the balance due on a 
bond. A receipt of Rs. 100 was endorsed on 
the bond. The plaintiffs contended that the 
defendants had altered the figures from Rs. 50 
to Rs. 100 while the defendants alleged that the 
original figures were Rs. 1,550. The first Court 
fou?i that life original figures were Rs. 1,550 
and had been altered by some one in the plain- 
tiff's interest. The Court accordingly struck out 
the sum of Rs. 1,550 and gave the plaintiff s a 
decree for the balance. The lower appellate 
Court dismissed the whole suit on the ground 
that the bond having been tampered with could 
not be made the basis of a suit at all. In this 
second appeal it was contended that the judge 
was wrong in wholly setting aside the decree of 
the first Court. Held that the lower appellate 
Court had jurisdiction to question the propriety 
of the entire decree of the first Court. The 
appeal must be dismissed. Bilaso v, Jhabba 
Lal and another. 

[V- 2 e 9 

(61) , Refund of talabanail While 

the appeal in this case, which related to 
the execution of a decree, wss pending, the 
appellants applied that execution of the decree 
might be stayed pending the appeal. Notice 
was directed to be given to'^ihe respondent to 
show cause why the application should not be 
granted. The appellants deposited the talabana 
leviable for the service of such notice. Before 
the notice was issued the appeal w^s heard 
andd?scide 4 An application on behalf of the 
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appellant was made for the refund of the tala- 
bana deposited. The Court observed that the 
talabanah had not been applied to its proper 
purpose, process not having been served, there 
was no objection to its being refunded. Nathu 
Singh and anoeher v. Bhopat Ram. 

[ 1-74 

( 62 ) .- P'iling petition without order of 

Court,] The vakils in Courts below sometimes 
file documents such as*a petition to summon 
witnesses without order by the judge, for the 
purpose of falsei/’suggesting to the appellate 
Court that the first Court has refused to hear 
evidence. Meid that such a practice was a 
contempt of this Court on behalf of the vakils 
below to attempt to impose upon this Court 
a plea in appeal false to the knowledge of that 
vakil Moti Gir and another v, Nidha. 

[VII-198 

( 63 ) , Advocate appearing as litiganti] 

In cases where .a barrister or pleader appears 
before the Court as a litigant in person he must 
not address the Court from the advocate’s table 
or in robes, but from the same place and in the 
same way as any ordinary member of the public 
In re West Hopetown Tea Company, Limited 

[VII-7 

( 64 ) . Vakaiafnama^Reference to arbi- 

tration,] The matters in dispute between the 
parties in this case were referred to the deter* 
mination of an arbitrator. The arbitrator not 
making his award within the time fixed by the 
Court, the Court took the case from the hands 
of the arbitrator and fixed a day for trying and 
deciding the case. The ,order fixing the date 
was signed by the pleaders for the parties. 
Upon the date fixed, neither party appearing 
either in person or by pleader, the suit was dis- 
missed under s, 157, Civil Procedure Code. That 
decree being confirmed on appeal the plaintiff 
preferred this second appeal to set aside the 
exparte decree on the ground that their vakil 
having become functus officio by reason of the 
reference to arbitration was incompetent to, 
take notice of the date fixed, Heid that the 
mere fact of a reference to arbitration made by 
a Court under s 508, Civil Procedure Code, 
would not have the effect of disabling the vakils 
of the parties from representing them further 
in the suit. Bhagwat Rai and others v, 
Nand Kumar. 

[VIII-198 

( 65) . Advocate-^Instructfons,} Held 

that an advocate admitted on the roll of life High 
Court can take instructions directly from the 
client and can ‘"act” for him. Bakhta war 
Singh v, Sant Lal and another. 

[VII-ISS 
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(03)^ Power of appellate Court to alter 

do cu7ne7it before sub ordi7iate Co?irt.] There is 
no authority by which a superior Court can 
amend or suggest aletrations in a document on 
the record of a suit pending in a Court subordi- 
nate to it* Gum AN Singh and others v, 
Kanhai Ram and others. 

[XII-57 

(154^, Wholesale rejection of oral test!- 

mo7iyi\ Held that nothing is more dangerous 
than for the idea to gain currency among the sub- 
ordinate judiciary, that because there is a good 
deal of false swearing in the Courts, therefore 
all oral evidence is necessarily to be disregarded 
except in very rare instances. Oral evidence if 
uncontradicted should not be thrown away on 
mere suspicion, Durga Prasad v. Ram Din 
Sahu and others. 

[VII-69 

( 65 ) — — Witnesses — Failure to examme.] 

In a suit for money due under a bond the plain- 
titftendered three witnesses in the Court of 
first instance to prove execution of the bond. 
That Court having examined one of such wit- 
nesses declined to examine the others, being 
satisfied on his evidence of the genuineness of 
the bond, and passed a decree in favour of the 
plaintiff. On appeal by the defendant the lower 
appellate Court disposed of the sole issue in 
the appeal, vi^, execution or non-execution in 
the following words “ I do not think the 
claim made out by the plaintifi on his own evi- 
dence.” Held that under the circumstances 
above described it was competent to the High 
Court in second appeal to act under s. 566 of 
the Civil Procedure Co^e, and refer an issue 
as to the execution or non-execution of the 
bond in suit to the lower appellate Court, that 
issue having practically not been tried at all by 
the said Court* Kafihai Lai v. Manorath Ram 
{W. N. 1S94, P- 19) \ Mad/to Slns^hv. Kashi 
Singh (/. L. 7 ?., 16 AIL, 342) and Durga Dihal 
Das V. A?ioraji {W. N. 1894, p, 190) referred 
to. Ganga Parsad V, Lal Bahadur Singh 

AND ANOTHER. 

[XV-21 

Oj, 

the application of the plaintiff in a Civil suit the 
Court adjourned the case to admit of the ap- 
pearance of certain witnesses for whom the 
Court granted summonses. On the day to 
which the case was so adjourned some of the 
witnesses summoned were present in Court, 
and the plaintiff also produced other witnesses 
who had^iiot been summoned, and tendered 
them for examination. The Court declined to 
examine such of the plaintiffs witnesses so 
produced as had not been summoned by it. 
Held that the refusal of the Court to examine 
such witnesses was a sitJiTstantial irregularity 
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which affected the merits of the case and was 
therefore a good ground of appeal. Ka^iahai 
Lal V, Ma^iof'ath Ram {IV. iV. 1S94, p. 19) 
referred to. Misri Lal and others v. Ma- 
SHUQ AlI and others* 

[XIV-5I ^ 

(67)* .] Ill 

this case the Munsif examined four ol the 
defendaiifs witnesses and released the others 
as unnecessary. He dismissed the plaintiffs' 
claim. In appeal the Subordinate Judge 
disbelieving these witnesses reversed the 
judgment of the lower Court*** and gave4i.lie 

f laintiffs a decree. Held^hdit the Subordinate 
udge before reversing the judgment of the 
lower Court should have caused the other wit« 
nesses to be examined. The case must have 
been regarded as one in wTlich the Court had 
refused to examine the witnesses tendered by 
the party. Khuda Bakhsh and others 27. 
Imam Ali Shah. » 

[VII-61 

D^dy of appellate Court to co^t-^ 

sider evide^ice indepe?ide 7 itly This is the 
duty of an appellate Court to take its own vi’^w 
of the evidence which is before it and not mere- 
ly to accept without question the opinion of the 
Court of first instance. Queen Empress z/. 
Bishan, 

[X -148 

Plea not seriously ur^ed.'] The 

plaintiffs in this suit alleging that they and one 
KS, were members of a joint Hindu family, 
that MK, the widow of KS^ was entitled only to 
maintenance, but that she had instituted a suit 
ill the Revenue Court for mesne profits on the 
basis of her being entitled to the share of her 
husband, prayed for the following reliefs: — 

(i). “That it may be declared that the widow, 
defendant, is only entitled to maintenance, 
(ii). That the defendant may be declared to 
have no right of possession or right to an 
amount of profits in certain villages belong- 
ing to KS deceased, (iii). That certain pro- 
ceedings taken by the Musamraat in the Revenue 
Court may be stayed.” Subsequent to the insti- 
tution of this suit the suit in the Revenue 
Court was dismissed. One of the defences to 
the suit was that there was no cause of action. 
Held that if the matter was res iniegra the 
Court should perhaps havc» held that there was 
no cause of action. But as the case stands now 
the plaintiffs claim could not be refused on that 
ground specially because the objection was 
not seriously urged when this appeal was 
heard on a former occasion and remanded 
for re-trial. Mahtab Kuar v. Daya Kishen 

AND OTHERS'. 

- " LV‘280 
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( 70 ) . Misdescription of appeal i] It is 

not a fatal o^'ecfcion to an appeal that the same is 
described in the memorandum as ‘‘first appeal 
from order” being in reality a first appeal from 
a decree, it not being shown that the respondent 
was in any \vay prejudiced by such misdescrip- 
tion or that by reason thereof an insufficient 
stamp was placed on the memorandum. Kedar 
Nath ¥. Lalji Sakai (/. L. i?., 12 AIL 61) quoad 
this point, and F, A. F, O No^ loop 1890, {deci- 
ded on the <^th January^ 1891) overruled. (jF. A, 
F. O, No. 15 0/ 1890, decided on the i%th 
Aprils 1890), followed. Sant Lal and others 
V* Sri Kishn and another. 

[xii-ee 

( 71 ) .' " — ’-Remad after appellanfs deatki\ 

Held that where an appellant was dead at the 
time a remand order was made and where on 
the hearing of the remand there was no proper 
party on the record to represent the deceased 
appellant, the proper course for the Court was to 
Sirther remand the case to the lower Court 
for determining the issue after bringing in the 
necessary parties. MOhan Das v, Radha 
Baelab. 

[V-164 

( 72 ) .— Jurisdiction of High Court). 

Where the High Court is the Court of appeal 
from any particular subordinate Court, and that 
Court acts without jurisdiction in the trial of a 
suit or an appeal before it, the High Court has 
power as an appellate Court to set right the 
proceedings of such subordinate Court. Kish- 
na Ram v. Hingu Lai (/. L, R.^ 4 AIL, 237) 
aM Tota Fam v. Ishur Das, {tV, N, 1887, p, 
76) overruled. Jwala Prasad v, Salig Ram. 

[XI-158 


( 73 ).— ‘Desintcfioft of record).'] Where 

pending an appeal in the lower appellate 
Court, the entire record of the first Court was 
destroyed, and the lower appellate Court, 
though it re-esamined the witnesses, never had 
before it the pleadings or the evidence as ori- 
ginally given, the High Court in second appeal 
set aside the proceedings and directed the first 
Court to re-try the case as a fresh suit. Ghu- 
LAMAN AND OTHERS V. KaRIMA AND ANOTHER. 

[VIII-117 


( 74 ). 


'•Ex-parte admission of appeal- 


Right of respondent object}^.] Held that cij 
order made ex-parte admitting an appeal afte 
the period of limitation prescribed therefoi 
must be considered provisv^tnal only, and it i 
competent for the respondent to raise th 
question of limitation at the hearing of sud 
appeal, Mitter Sen And another v, Barak 
ULEAH AND ciNOTHER. 

o " mi 
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(75) , Egtuty—Plamt iff must come with 

clean ha 7 tdsi\ Where a Court sees that the 
rights of one of two innocent parties must be 
sacrificed, it is entitled to consider, whether 
anything in the conduct of the party who comes 
into Court and seeks relief has debarred him 
from asserting his right. Thakuri v, Kuhdan 

AND ANOTHER. 

[xv-e9 

( 76 ) . .Cause j>j action,] A plaintiff is 

not entitled to^a ^cree in his suit unless by 
proof or admission or default of pleading he 
shows that when he instituted that suit he was 
entitled to a decree. One AT C, a zamindar^ 
sued in a Court of Revenue to recover an oc- 
cupancy holding from one B C, his occupancy- 
tenant, and that tenant's transferee, GS^ to whom 
by a transfer which was inoperative under sec- 
tion 9 of Act XII of 188 r, B Chad purported 
to make over his occupancy-holding. The oc- 
cupancy-tenant died after the suit was filed, 
but before he had received notice of it and the 
transferee being in sole possession of occupancy- 
holding defended the suit. Held under the 
above circumstances that the zamindar’s suit 
must fail inasmuch as at the time when it was 
filed, he was not entitled to immediate pos- 
session of the occupancy holding. Gulzar 
Singh v, Kalyan Chand. 

[xiii-i7a 

( 77 ) , Ad77zission .] A plaintiff suing 

two defendants, N and L, for the possession ot 
certain property by right of inheritance, admit - 
ed in his plaint the right of inheritance of the 
defendant M to a moiety of the property, and 
only made him a defendant because he would 
not join in bringing the^suit. The claim, how- 
ever, was for the entire property. The defend- 
ant Jld filed a written statement setting forth 
that he had long ago willingly resigned all his 
rights in favour of the plaintiffs, and that the 
suit had been instituted with his consent. 
Held that the statement was only an admission 
by M of the plaintiff’s title which could not be 
used against the other defendant L so as to 
entitle the plaintiff to a decree for the entire 
estate ; that since L did not set up Ms title 
to defeat the plaintiff, he could not be affected 
by Ms disclaimer ; and that the plaintiff could 
not be allowed in this suit to obtain M's share 
as his representative, for that would be to dec- 
ree him the share on a title he never set up. 
Lachman Singh v, Tansukh, 

( 78 ) .- ^ Decree awarding more than 

plaintiff was entitled i\ In a suit for possession 
of immoveable property brought by three Mu- 
hammadan brothers their three sisters ivere 
impleaded as defendants under s. 32, Civil 
Procedure Code, and, two of the latter subse- 
quently filed a writtdLstatement in which, after 
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stating that they were on good terms \\nth their 
brothers the plaintiffs and that the suit had 
been instituted with their consent, they prayed 
that the suit might be decreed subject to the 
condition that they would, on some future 
occasion " settle with their own brothers as to 
their rights and costs.” The third sister did not 
appear to defend the suit Held that the lower 
Courts were wrong in treating this admission 
as sufficient to entitle the plaintiffs to a decree 
for possession not only ^of their own shares but 
also of the shares of thehv ^hree sisters, it being 
a fundamental proposition '^"^jiiiected with the 
administration of justice that a plaintiff cannot 
sue for more than his own right and that no 
defendant can by an admission or consent of 
this kind convey the right or delegate the 
authority to one for more than his own share in 
property. Lachman v, Tansukh (7. Z. J?., 6 
Ali^^ 39S) referred to, Azizullah Khan and 
OTHERS Ahmad Ali Khan and others. 

[V-54 

(79) . ~r ^Plea not considered hy lower 

CourtJ] One of the pleas raised by the defend- 
ant in this suit for pre-emption was that the 
actual price paid for the property sold being Rs. 
1,500, the Munsif had no jurisdiction to try the 
suit. Held that none of the Courts below hav- 
ing determined the question of jurisdiction it 
could not be determined by the High Court in 
second appeal. Ramdial v, Bcjdh Sen and 

ANOTHER. 

[IV-123 

(80) . - —- 5/^ of civil proceedings pend- 
ing criminal.] One £ executed a hypothe- 
cation bond in favor of one but when u took 
it for registration before the Sub-Registrar B 
denied having executed the document, 1/ then ; 
applied to the Registrar to proceed under s. 
73, but his application was rejected. During this 
interval B brought a charge against U of forgery. 
Meanwhile U instituted a suit in the Munsifs 
Court praying for the registration of the docu- 
ment. He then applied to the Deputy Magis- 
trate to stay the criminal proceedings until the 
determination of the suit; but the Deputy Magis- 
trate rejected the application and committed 

to the Sessions Judge. He made a similar 
application to the Sessions Judge who not only 
refused to stay proceedings, but directed the 
Munsif to postpone the hearing of the civil suit. 
Held that the order of the Sessions J udge was 
ultra vires as the Munsif was not subordinate 
to the Sessions Judge. Held further that the 
criminal prosecution should be postponed till 
the decision of the civil suit. Empress v, 
Unkar Das. 

^ [VII-102 

(31). — Person entitled to raise a plea.] 

One B R adopted N the son of his nephew 
R Pi and confirmed the adoption by making a 
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gift to N R oi a i anna 4 pie out of a 2 annas 
8 pies share, the joint property of^himseif and 
R P. Sometime after the adoption, R R and R 
P made a simple mortgage of the 2 annas and 8 
pies share to the plaintifi. The plaintiff brought 
this suit for the sale of the mortgaged pro- 
perty against H' R and R P, NR set up as a 
defence that R R having made a gift of the " 
share to him was not competent to mortgage it 
to the plaintiff. The lower appellate Court 
allowed the defence set up by N' R. In this 
second appeal by the plaintiff it is contended : — 
(i). That the lower appellate Court had failed 
to notice that mutation of names had not taken 
place, (ii). That the family b^ng joint a deed 
of gift executed by one member could not 'pre- 
vail over a deed executea by all the" competent 
members. Held that as regards the first plea 
the Court below finds that N R obtained pos- 
session of the property tlircugh his guardian, a 
finding of fact which this Court was not prepar- 
ed to disturb. As regards the second plea R Pt 
the only other competent member of the joi**»t 
family who could object to the gift, not having 
objected then or now to the gift, there is no 
force in the contention. The appeal is dismiss- 
ed. Raghubansx Kuari V , Narbada Ram, 

[VI-86 

I (82) . -^Letters Patent appea I — Pomt not 

I argued before Single Judge')'^ 

See Letters Patent, s. 10, No. (8), 

(83) Deficiency of cotifi- fees— In res- 

pect of lower Court l\ Where it was discovered in 
second appeal in the High Court that the respon- 
dent, when appellant in the lower appellate 
Court, had not paid a sufficient court-fee on his 
memorandum of appeal in that Court, and up to 
the date of the hearing of the appeal in the High 
Court, though called upon to do so, had not 
made good the deficiency, it was held that the 
proper procedure was not to dismiss the res- 
pondent’s appeal to the lower appellate Court, 
but to stay the issuing of the decree, if any, of the 
High Court in favour of the respondent until 
such time as the additional court-fee due by 
him might be paid in. Narain Singh and 
OTHERS V . CHATURBHUJ SiNGH. 

[XVIII-72 

pbactice,-chim:ihaii. 

{%i^.-~~^Murder— ’Exception— Plea not 
raised,] 

See Penal Code, s. 300, oNo, (6). 

(S4), Eftquiry after close of trial 1] Held 

that it is very improper on the part of a judge 
to make inquiries after the trial had closed and 
to act upon statements and matters not made 
evidence on the record. Empress v, Indar 
Singh. 

. [V-3i 
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(SO).- Witness— Refusal of^dge to exa- 

mine,] In aerial before a Court of Session, 
the Judge reiused to examine ii out of 17 wit- 
nesses produced on behalf of the prosecution. 
Meld on appeal by the Government, that it was 
such an irregularity as was likely to have pro- 
duced a failure of justice and made it necessary 
rthat further proceedings, more regularly con- 
ducted# should be taken. Empress v, Nathua. 

[VI-68 

^S7). It is 

the duty of a Sessions Court to examine all the 
witnesses sent by the Committing Magistrate. 

Court is not justified in rejecting any of 
the witnesses so SQTdi up unless it has good 
reason to believe that such witness came into the 
Court-house with a predetermined intention of 

f lving false evidetKe. Queen Empress v» 

•ANKHANDI. 

CXII-114 

(?* 

(gS). Observations on the exa- 

minational Observations' on the improper 
manner in which the evidence in cases is 
generally taken in the subordinate Courts, and 
in which it was taken in this case, Phul 
KUA'R V, SURJAN PaNDEY AND OTHERS. 

[11-40 

" — - Duty oj prosecntio 7 i to 

examined] It is the duty of the public prose- 
cutor at a trial before the Court of Session to 
call and examine ail material witnesses sent up 
to the Cour| on behalf of the prosecution, and 
the"^udge is’^bouiid to hear all the evidence 
upon the charge. The public prosecutor is not 
bound to call any witnesses who will not in his 
opinion speak the truth or support the points he 
desires to establish by their evidence ; but in 
such circumstances he should explain to the 
Court that this is his reason for not calling these 
witnesses, and he should offer to put them in 
the box for cross-examination by the accused at 
their discretion. In the absence of any such 
expianatioii^ or of other reasonable grounds 
apparent on the face of proceedings, inferences 
unfavourable to the prosecution must be drawn 
from the non-production of its witnesses. 
Impress Tuli,a and others, 

[V-284 

(go), Retracted confesston^Police,'] 

Meld that where a c^nfessiefn once made is 
afterwards retracted, and the police is charged 
with misconduct in extracting the confession, 
some step at least should oe taken to test the 
truth of such charge, and it would be unsafe to 
convict upon such confession alone. Empress 
V, Eamananj . 
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%s to the admissibility and value of such con- 
fession see : — 

Empress v, Chattar Singh and others. 

[IV-84 

Empress v, Tii-la Ram. 

[VI-22 

Queen Empress v, Binda. 

[X-173 

Empress v, Bhagua* 

[1-80 

Empress v, Madap^^and another, 

^ [V-59 

(91) , Weight of. I 

It is unsafe for a Court to rely on and act upon 
a confession which has been retracted unless 
upon a consideration of the whole evidence in 
the case the Court is in a position to come to 
the unhesitating conclusion that the confession 
is true ; that is to say, usually unless the con- 
fession is corroborated by credible independent 
evidence. Queen E?nd}ress v. Rangi (/. L. R., 
10 Alad., 295) referred to, QueenEmpress v. 
Mahabir. 

[XV-227 

(92) , Uncorroborated testimony of 

complaina?iLl Held that the uncorroborated 
evidence of the complainant if believed, was 
sufficient for a conviction. Further, if a witness 
has perjured as to one part of his statement it is 
unsafe to rely on his statement as to other mat- 
ters. Empress v. Sarfakaz Ali and another, 

[V'264 

( 93 ) , .--Power of High Court to alter con- 

vlctionil Where, on appeal against a conviction 
for an offence, it became apparent that, although 
there was not sufficiei^ evidence to support 
the conviction, there was evidence which might 
have led to the conviction of the appellants for 
a totally distinct offence, with which they had 
not been charged, the Court declined to consi- 
der that evidence with a view to altering the 
conviction of the appellants. Queen Empress 
V. Parbati {W, W., 1897, p, 130) referred to. 
Queen Empress v, Yusuf and others, 

[XVII-210 


(94), piQa of guilty,} In capital cases 

where there is any doubt as to whether an ac- 
cused person fully understood the meaning 
and effect of a plea of guilty it is advisable 
for the Court to take evidence and not to con- 
vict solely on the plea of the accused. Queen 
Empress v, Bhadu, 

[XVI-I02 

Explained in Queen Empress v. Dhian Singh, 

[xvni-16 

(Q-), Oral confession — Exact words* 

VYhere witnesses depose to some statement a 


[V-22I 



< I3S7 ) 


DIGEST-- OF CASES.- 


( 1258 ) 


PEACTICE-CRIMIIfAIi, (conthmed.) 

"having been made to them by the accused, they 
should be required by the Court to give 
the precise words alleged to have been 
used by the accused. Empress v. Balwant 
Singh. 

[III-12 

(9(3),. .Judge elecimg himself into an 

expertly Remarked that a judge should not elect 
himself into an e^cpert, nor should he slightly treat 
proper medical evidence. That it was no part of a 
Judge's duty to examlN^ a prisoner's witness 
when his pleader had re^^ed to do so. Em- 
press v. Harpat. 

[m-189 

(97) . Medical evidence^ Observed that 

it was the duty of the medical witness to 
describe the nature of the injuries sustained 
by the person or persons with regard to 
whom his evidence was being recorded, and 
(hat it was not for such a witness to express 
any opinion as to whether these injuries did 
or did not amount to grievous hurt under the 
provisions of the Penal Code, Empress 2/, Bal- 
want AND OTHERS. 

[V-28e 

( 98 ) . .] A Judge 

is not entitled to discord the whole of the 
direct evidence of credible and unimpeached 
witnesses who depose that with their own eyes 
they saw certain things done ; upon the strength 
of the opinion of a medical witness to the effect 
that those things could not have been done. 
Queen Empress v, Wazir All 

[IX-74 

(00). Comt inspector to act as public 

pj osecuto? i] The Court observed with refer- 
ence to the allegation, that in this, case the 
Court Inspector had been permitted by the 
Magistrate to assume the functions and part of 
a public prosecutor, suggesting questions in the 
examination of witnesses, and otherwise travel- 
ling out of the range of his purely ministerial 
duties as prescribed and limited in the Govern- 
ment Orders on the subject, — that if the Court 
Inspector acted in this way he was not within 
“ the commonest rules in authorized procedure.” 
It was also injudicious, and it was to be hoped 
unusual, that the subordinate police officer 
who had investigated the case should have had 
a seat on the Bench or at the table of the 
Magistrate presiding at the trial. It was obvious 
that this was not the proper place for such a 
person under the circumstances but also that 
his presence in such a position might con- 
ceivab^ exercise an influence over weak and 
ignorant witnesses prejudicial to their integrity 
to the interests of justice and to the persons 
under trial. Empress 2/. Ram Prasad. 


PKAOTIOE-CBIMIHAL, (continuedl) 

» Collector 7?ioving High Court 
to j'evise Sessiofts Judge's orderi] Held that 
District Magistrates are* not competent to invoke 
the High Court as a Court of Revision, because 
they disapprove of the order of the Sessions 
Judge as a Court of appeal The Magistrate, 
if he thinks there has been a miscarriage of 
justice, should communicate with the public 
prosecutor and invite his assistance to move' 
the High Court. Empress v, SIiere Singh, 

[VII-64 

(101) . Commitments^ Held that where 

an accused is charged before a Magistrate of 
the first class with two offences, one of which 
he is competent to try and TTe other not; the 
proper course for him i-; to commits the accused 
lor trial for both the offences, though there is 
nothing in the law to make it illegal for him 
to try the one he is competent to try. Empress 
V, Ramanand. 

[III-180 

(1 02) . False information-Frosecuiion 

bejote disposal of complamt^ J complained to 
the police that she had been raped by R» The 
police having reported the charge to be .false# 
criminal proceedings were instituted against 
her under s. 182 ol the Penal Code. In the 
meantime J made a complaint in Court, again 
charging R with rape. This complaint was not 
disposed of, but the proceedings against her 
under s. 182 of the Penal Code were continued, 
and she was eventually convicted under that 
section. Heldy setting aside the conviction and 
directing that j's complaint should be disposed 
of, that such complaint should have been dis- 
posed of before proceedings werD taken against 
her under s. 182 . Empress Jamni. 

Empress v, Radpia Kishen, 

[11-145 

Per €07itra 

Queen Empress v. Raghu T 1W4R1. 

[xnMii 

(103) . Se7tfence—Discretioft ) .] Where 

the law provides a maximum punishment for an 
offence leaving it to the discretion of the Court 
to inflict such punishment or any less punish- 
ment which it may think will suffice in the par- 
ticular instance# the Court should exercise such 
discretion upon judioial grounds, and after 
consideration of the principles intended by the 
Legislature to be applied. The maximum 
penalty should oiTy be inflicted for the maxi- 
mum offence, and in every gradation from the 
maximum downwards that principle ought 
to be kept in sight. Queen Empress v, Rajju. 

4;xni-i84 


[11-24 
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PBSLCTICE-CBIMIIi’AL, {contmued.) 

(104). Two homf fiftpri- 

sonmmt?^ Where, on a conviction for an offence 
nnder s. 193 oftfiie Penal Code, the Court inflicted 
a fine and also sentenced the accused to undergo 
two hours’ simple imprisonment, held that the 
Court had no power to inflict such a sentence 
as two hours’ simple imprisonment. Empress 
Parmeshar. 

[IX-208 

Parda ladles — Appearance in 

Courts Although there is no provision in the 
Criminal Procedure Code which protects par- 
danasheen ladies from appearing in a Court of 
Justice, neverth^ss it is very undesirable to 
compel the attendance of such persons. It can 
not be adifiitted as a general principle that 
pardanasheen ladies whose evidence is required 
in criminal trials are to be allowed to compel 
the Courts to examine^hem at some other place 
than the Court-house itself. In the matter op 
the petetion of Din Tarim Debt (/. L, i?., 15 
775) and in re Farid-un^nissa (/. L, i?., 
5 AIL^ 92) referred to. Where a Magsitrate 
considered it necessary to- take the evidence of 
a pardanasheen lady, who objected to appear 
in Court the High Court directed him to make 
arrangements so as to take her evidence either 
in an^empty Court-room in the presence of him- 
self, the accused, and the pleader for the pro- 
secution, or if no empty Court-room were avail- 
able, in his own private room or some other 
room in the Court -building. In the matter of 
THE PETITION OF BaSANT BiBI. 

[IX-202 

--Evidence taken by one— Judgment by 
another Magistrate l\ The evidence.for the pro- 
secution was taken before one Magistrate, and 
the evidence for the defence before his successor, 
who convicted the accused. No objection was 
taken before the convicting Magistrate to his 
acting on the evidence recorded by his pre- 
decessor* nor was any demand made that the 
ivitnesses for the prosecution should be re- 
examined, nor was any objection in this respect 
taken on appeal before the Sessions Judge; 
but it was objected for the first time before the 
High Court in revision that the procedure 
adopted by the convicting Magistrate was illegal. 
Held that although the practice of one Magis- 
trate hearing part of a case, and a second heanng 
the rest and acting on the statements of wit- 
nesses he had not seen or heard, was one which 
the Court would not ordinarily be disposed to 
favour. In the present case the accused had not 
been materially prejudiced, and the Court 
would therefore not interefere in revision. 
Queen Empress Bansi Sj^'gh and others, 

[ix-iei 

(107). -- — y ^ Submission of record ^to High 

Court.] A Sessions Court in forwarding to the 


PBAGTIGB-CBIMIHAL, (continued,^ 
High Court the record of a criminal case in' 
which an appeal has been preferred to that 
Court, should forivard as part of such record 
all objects connected with the commission of 
the offence in question, which were placed 
before the Sessions Court as part of the evidence 
at the trial. Queen Empress v, Ramadhin. 

[XIV-205 

(108). Loss of recordl\^ln p appeal 

before the High Court from a conviction and 
sentence for murder, il^ppeared that the entire 
record of the procQ^ings of the trial had been 
lost, and that no trace of it could be discovered. 
The Court directed that the conviction and 
sentence and all other proceedings in the trial 
should be set aside, and a new trial of the 
accused held by the Sessions Judge. Queen 
Empress Khimat Singh, 

[IX-55 

(X09). Evidenced] The appellants ia 

the case were one of the two parties to a riot, 
the other party was separately tried, but both 
the parties were committed to the Sessions 
Judge at the same time. The trial of the first 
party lasted from 5th August and lasted till the 
8th August and that of the second from 8th 
August to iith August when the opinion of the 
assessors was taken in both the cases and 
judgment was given on the 12th August in 
both. Held that as the Judge allowed himself 
to consider in one case evidence given in an- 
other the whole proceeding was void and a 
new trial should be held. Empress v. Zauwar 
Husain and others. 

rv-28 

PBE-EMPTIOH. 

(1) Conditional decree. 

(2) Loss, waiver or forfeiture of 
right. 

fB) Persons entitled to the right. 

(4) Preliminaries. 

(5) Purchase-money. 

(6) Transfers giving rise to- 

(7) Wajib ul-arz. 

(8) Miscellaneous cases. 

(1) Conditional decree. 

(I), Construction^^^ Decree becomes 

finaT — Appeal l\ A obtained a decree for 
pre-emption, dated the 14th September, 1882, 
which directed that the purchase-money was 
to be deposited ’within a month from the time 
when the decree became final An appeal was 
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PBE-E3ff PTI O C ondit ional decree, 

( coHtinued^ ) 

preferred from the decree, but ivas dismissed 
on the 5th April, 1883* The purchase-money 
was deposited on the 7th May, ((Uh May being 
a close holiday). Held that the deposit was 
within time, Bisheshar Naik v, Sahebuddin^ 

[IV-217 

^2). — — — — — * .] Held 

that when the decree pf the appellate Court had 
confirmed that of the lower Court, in a pre-emp- 
tion suit, except that it Ind increased the 
purchase-money, the period \vNim which the 
money must be deposited was to Ten from the 
Appellate decree. Mahesh v. Biddya. 

[VI-30D 

— Tlme-re- 

quisite for obtaining copy. \ A decree for pre- 
emption dated the 28th September, 1880, and 
drawn up in the terms of s. 114, Civil Procedure 
Code, directed that the amount of the purchase- 
money should be paid into Court “within one 
month from the date the decree became final.” 
It appeared that in consequence of delays in the 
preparation of copies of the decree and judg- 
ment which had been applied for by the defend- 
ants and the intervention of holidays, the 
period within which the defendants might have 
appealed expired on the Kith December, 1S80. 
Neither of the parties to the suit appealed from 
the decree. On the 16th December, 1880, the de- 
fendants applied for execution of the decree for 
costs, on the ground that the plaintiff had failed 
to comply with the condition of the decree. On 
the same date plaintiff appeared in Court and 
expressed himself ready to comply with the 
condition of the decree. Held that the decree 
in question not having been appealed against 
became final on the 29th October, iSSo, and the 
plaintiffs appeal, was therefore beyond time, 
Hingan Kha?i v. Ganga Parshad (/. L, /?., x 
AIL^ 293) followed, Disa Singh -z/, Juala 
Singh and others. 

[ 1-165 

( 4 ). * .] 

Held that a decree tor pre-emption conditional 
on payment, by the plaintiff, of the purchase- 
money within 15 days from that date on 
which the decree became final, where no 
appeal ^vas preferred therefrom, thirty days 
after it was passed, and the time occupied 
in furnishing the defendant with a copy of 
the judgment and decree could not be de- 
ducted. A deposit by the plaintiff* more than 
forty-five days after the date of the decree, 
could not therefore, be regarded as made 
within time. Disa SmghY, Juala Singh {W. 
iV., i88i,/. 201) followed. Karam Khan and 
ANOTHER ^ATHAN KhAN. 

[III-4 

^5^, Comp 7 itation of 

time.] The decree in a suit tp'enforce a right of 


PBE-EMPMTIOIsr— Conditional decree, 

f coniiimedn) ^<2 

pre-emption, dated the 12th December, JS79, de- 
clared that the plaintiff should obtain possession 
of the property on payment of the purchase-money 
“ within thirty days”, but that if such money 
was not so paid the suit should stand dismissed. 
The period specified in the decree for the pay- 
ment of the purchase-money, the day on which 
the decree was made not being computed, ex- 
pired on the iith January, following. That day 
was a Sunday. The plaintiff paid the purchase- 
money into Court on the next day, the 12th 
January. Held that inasmuch as the day on 
which the decree was made should not be taken 
into account in computing the period specified 
ill the decree for the payment of thL?^>urchase- 
money, nor the last day of thatc. period, that day 
being a Sunday, the plaintiff* had complied with 
the condition imposed on him by the decree. 
Setnble that, if the plaintiff had actually-failed 
to deposit the purchase-mo nep- within thirty 
days as directed by the decree, his suit would 
have been liable to be dismissed, as he could 
not have claimed to have such period computed 
from the date the decree became final. Debi- 
din Rai V, Muhammad ALi and others, 

[I-lOO . 

((]), Purchase-money not paid within ^ 

time— Appeal l\ Held that plaintiffs in a pre-emp- " 
tion suit who had obtained a decree conditioned 
on pa5^ment by them of the pre-emptive price 
within a certain fixed period could, after the expi- 
ration of such period, appeal against such decree 
on the ground that a condition of the contract 
out of which their right to pre-empt arose had 
not been embodied in the decree. Kodai Smgk 
V. Jaisri Singh (4 Z, i?., 13 All,^ 376) referred 
to. 'VV/\2iR Khan and others Kale Khan 
AND another, 

[XIV-3 

^75, Deposit of p%irchase-mQ 7 iey in 

Court effect Where a decree is given for pre- 
emption upon payment of a specified sum on 
or before a certain date, the moment the 
pre-emptor complies with the terms of the decree 
in his favor by payment into Court of the 
amount due from him, he acquires a title to the 
property and the money becomes that of the 
person for payment to whom it was deposited. 
Hakim Vilayat Ali v. Abdus-salam and 
others. 

[XV-IS 

(2) Loss, waiver or forfeiture of right. 

(S). Ref used" to ptnHiase— Price de- 

?na?zded excessive.] A person having a right of 
pre-emption does not lose it by refusing to pur- 
chase the property at thG price stated in the con- 
veyance to the vendee, because he believes that 
such price is in excess of the real price ivhere 
such belief is entertained and expressed in good 
faith, Mawash^ v. Nabi Bakhsh and aInother. 

- "[1-21 
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Amir Chand z/.Ishar Das ’and others. 

[11-46 

Bholi Bibi and another V. Fahima Bibi 

AND ANOTHER. 

[11-137 

Mahi:deo Prasad and others v, Sahiba 
Bibi and another, 

[vii- 2 eo 

Bhairon Singh v, Lalman and another. 

[IV-216 

(9 ^ Prior to partictdar tran- 

saction?^ Held that as the right to use for 
pre-emption accrues after the sale, plaintiff's 
refusal to purchase prior to the transaction can- 
not defeat his right. Ramdial v. Budh Sen and 

ANOTHER. 

[IV-123 

(10). •Prior reli nquishment?\ The re- 

linquishment of the right of pre-emption in 
respect of any accrual thereof does not involve 
the relinquishment of the right to enforce pre- 
■ emption in respect of any other accrual subse- 
quent to the accrual in respect of which the 
right has been thus relinquished. Askik Ali 
V. Mathura Kandu (/. L, 5 AIL^ 187) ; Rup 
N a rain v. Awadh Prasad (/. L, 7 AIL^ 478) 

and Sheoraian Knar v. Mahipal Kuar (/. Z. 
R., 7 All.i 258) referred to, Sheobaran v. 
Mango Rai. 

> [XI-i85 

(llj^ Failure to claim after know- 

ledge? The plaintiff in a suit to enforce the 
right of pre-emption alleged that the true con- 
sideration for the sale was less than the amount 
stated in the sale-deed. It was found that he 
made no communication to the vendor after he 
became aware that a sale was being negotiated, 
nor did he make it known to him that while 
he st(fbd upon his pre-emptive right he declined 
to pay the price stated in the deed, because it 
was not the consideration agreed on between 
the vendor and the vendee. Held that the 
plaintiff was bound, instead of remaining silent 
to communicate to the vendor that he was pre- 
pared to purchase at the price within a reason- 
able time and that not having done so he must 
be taken to have countenanced the completion 
of the bargain wath the^ vendee and to have 
waived his right of pre-emption. Bhairon 
Singh v. Lalman and another, 

[iv-2ie 

(12). .] The 

wajib-uharz of a village provitied that a co- 
sharer wishing to sell fais share must give notice 
to the*"' other co-sharers, and that first a near 


EBE-BMPTIOH— lEioss, waives or for- 
feiture of riglit, (continued.) 
co-sharer and next a more distant co-sharer 
should have a right of pre-emption. Where such 
notice having been given, the co-sharer receiv- 
ing notice took no action thereon within a 
reasonable time. Held that as his inactions 
would lead the vendor to conclude that he 
would not interfere or become a purchaser it 
was equivalent to declining to purchase. Mu- 
HAMMAD WiLAYAT AlI ICS AN V, ABDUL RaB 
and another. 

[IX.17 

(13) , ^ General notice.'] Ip 

order to entitle a co-sharer to assert a right of 
pre-emption based on the wajib*ul-arz,t\x^\% 
must, as a condition precedent to such assertion, 
be a sale of a share already negotiated with a 
stranger, and a price fixed with the stranger 
by the co-sharer desiring to sell. The only 
mode in which a pre-emptive claim can then 
be defeated is by proof of a distinct intimation 
to the co-sharer seeking to maintain such claim 
of the contemplated sale, and of the price 
agreed to be paid by the stranger, of an offer to 
him (the co-sharer) at such price and of his 
refusal to purchase. Where the sale in respect 
of which the pre-emptive claim was raised was 
one made by the Collector as Manager of the 
Court of Wards, and the Collector, before sell- 
ing the property, issued a proclamation through 
the Tahsildar notifying to all the share-holders 
that the property was for sale, and that sharers 
intending to purchase should make offers. 
Held that such a notification was not a suffi- 
ciently distinct and definite notice of a nego- 
tiated and intended^ sale to a stranger, so as to 
estop co-sharers failing to make^ an ofier to 
purchase from subsequently asserting their pre- 
emptive rights. SUBHAGI AND OTHERS V. 
Muhammad Ishbak and others. 

[IV-174 

(14) , Joining in^ the suit of a stranger ?\ 

Held applying the doctrine of the Muhammadan 
law of pre-emption such doctrine being in 
accordance with justice, equity and good con- 
science that a co-sharer in a village who had 
under the wajib-ul-a 7 ‘z a right of pre-emption 
in respect of the sale of a share who joined a 
‘‘stranger” (that is, a person wdio had not 
such right) with himself in suing to enforce such 
right thereby forfeited sucli right. Sheo Dayal 
Ramw Bhyro Ram Z., S. D. A., Rep.t 

iS 6 o,p. 53); GtmeshceLallv. Zarant Ali{A^-lV, 
P. H. C. Rep., 1870, p. 343); Fakir Rawat 
V. Sheikh Emambaksh {B. Z, R,y F. B. Rule 
35) referred to, Bhav7ani Prasad v. Damru* 

[11-217. 

c 

(15) . Memb er of family J] 

A co-sharer of an estate who has a right of 
pre-emption, does not, merely by joining with 

I himself member^ of his family who were not 
I co-sharers in sucbr estate, in a suit to enforce 
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such right? defeat such right. Ma 7 ma Si?igh 
V. Rainadimi Shigh (/. Z,. /Z 41 AIL, 252] dis- 
tinguished. Bhurai Mal z/. Naval Singh. 

[1116 

See also 

Ganbharp Singh and another v. Sahib 
Singh and another. 

[IV-328 

(15). TTj .] Under 

the terms of a Wajib-uAarz successive pre- 
emptive rights were given. first to ^‘owii brothers” 
secondly, to "‘near cousins’" and thirdly to “share- 
holders.” Held, the parties being Muhammadans, 
that in regard to a sale of land to which this 
VVajib-ul->arz applied a nephew (brother’s son) 
of the vendee was a “stranger” and his joinder as 
co-vendee would vitiate the sale and let in other 
persons having a right of pre-emption . Bhurev 
Mai V. Nawal Shig/i (/. Z. R,, 4 AIL, 259} dis- 
tinguished. AMJ AD ALI and OTHERS V, MUSH- 
TAQ Ahmad and another. 

[XY-95 

(17), Mistake L\ Held that a 

pre-emptor who joins with a stranger even 
under a mistake of fact, e.g. that he is a co- 
sharer, loses his right and the suit must be 
dismissed. Bhawani Kuar and another v. 
Narain Singh and others. 


[VII-247 

(IS). A me^idfncfzt of f laint, ] 

Where a plaintiff having a right to pre-empt 
joins with himself in a-, suit for pre-emption a 
stranger, /. e. a person who has no such riglit, 
lie thereby forfeits his right to pre-empt and 
this disability cannot be overcome by amending 
the plaint by striking out the name of the 
stranger, Bhawatti Rrasad v. Da'mru (/. Z. 
R.i s AIL, 197); Rizm Nath v. Badri Naraf 7 t {IV. 
lY. 1897, p. 20, /, Z. R., 19 AIL, 14S) and Bzda 
Aliv, Muzaffar All {L Z. R. 5 AIL 65), refer- 
red to. Bhupal Singh v, Mohan Singh. 

[XX^II-72 

{l 9 ).—yommg in the stui of u 7 iquallficd pep'^ 
sofi — Muhaprmiadapz law.'] The mere joining by 
a person having a right of pre-emption of persons 
who have an equal right of pre-emption but 
have not qualified themselves according to 
the Muhammadan law to enforce it, and who 
are not strangers, will not disentitle the person 
entitled to maintain a suit for pre-emption, if 
he had^sued alone from maintaining a suit 
brought by him so far as he himself is concern- 
ed, Choth and others V, Husain Bakhsh 

AND OTHERS. 

[XIII-25 


PBE-EMPTION— Loss, waiver or for- 

feitfire^pf right, (coiitmited.) 

(20) .— 710 f ipichulhtg whole pp’ofepiy 

trapis/erred.] Every suit for pre-etnption must 
include the whole of the property, subject to the 
plaintiff’s pre-emption, conveyed by one bargain 
of sale to one stranger ; and a suit by a plaintiff 
pre-emptor, which does not include within its 
scope the whole of such pre-eniptional property, 
is unmaintainable as being inconsistent with'^ 
the nature and essence of the preemptive right. 
Izzutoollah V. Bikharec Mollah (14 IV. Ah, 469) 
and Balsim Thakoop'aptee v. Rappi Smgh (A'.-fK 
P. 5. D, A. Rep., 1863, p. 394) followed. OoTpmp" 
Kha?i V. Moop-ad Khapi A. S. Z>, Ae 

Rep,, 1S65, p. 173) and Salig Razpi v. Debi Pp'a- 
sad (NAV P. H, C. Rep„ 38) distin- 

guished. Cazee All v. Sheikh Masseeulodtlah 
(2 W. A., 2S5), Abdool Gajfoorv. Ndorbapioo (10 
W. A., Ill); Shcodyal Rappi v. Bhyp^oo Rapfi 
(.V.-fF. P. S. D. A, Rep., i860, p, 53) ; Gapie- 
shee Lai v. Zap-azd All {N^W, P* H. C. Rep., 
1870,^.343.) and Bhawapil Prasad v. Dappirti 
(Z Z. R-, 5 AIL, 197) referred to. Durga 
Pr.asad V, Munsi and others. 

. [IV-146 

(21) . VePidof'S bad title.'] A per- 

son claiming pre-emption can not, except uiider 
very special circumstances, exclude a portion of • 
the property sold from his claim. If he doe^s so 
on the ground, for instance, that the vendor’s 
title is defective, it is incumbent on him to 
prove conclusively that the vendor has no title 
to the portion which he seeks to exclude. 
Baddri Prasad v, Khwaja Muhammad 
Husein and others. 

[XI-44 

'I 

(22) . Sale to strapiger along 

with co-sharer.] If a co-sharer associated a 
stranger with him in the purchase of a share, 
another co-sharer is entitled to pre-empt the 
whole of the properly sold, but it is not obligatory 
upon him to impeach the sale, so far as the 
co-sharer vendee is concerned, Harjas 
Kanhya. 

. [IV-271 

(23) . Disqaalificatlopi as to 

porizopt — DiS'PPtlssal of whole s-nit.] The princi- 
ple of the rule that a pre-emptor must claim the 
whole of the property included in the sale tran- 
saction and for which one price was paid, if he 
is entitled to claim it, and cannot obtain a decree 
for part only of such property, applies to the 
case* of a pre-emptor who claims the whole, but 
who is at the tinfe, disentitled by his own act 
or laches to maintain the claim as to a part. 
Such a disqualifica|lon prevents the pre-emptor 
from maintaining his suit for any portion of the 
property included in the sale. Where therefore 
a pre-emptor was disqualilied from claiming a 
portion otThe property sold, by not having made 
a prompt demand in accordance with theMuham- 
madan law hi respect of such portiuiC held that 
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lie was thereby prevented from mainti’ining his 
suit for another portion claimed under the pro- 
visions of the of a village, though 

he was willing to pay the full purchase-money 
and to leave in the vendee’s hands the portion 
as to which he was disqualified. Muhammad 
W iLAYAT Ali Khan v. Abduj- Rab and an- 
other, 

[IX-17 

( 24 ) . N'o right in 7 'espect of a 

portioni] One A hy b. simple mortgage- deed 
for a period of 5 years for Rs, 200 mort- 
gaged his shares in mausas and F to C 
brought a suifcjbr pre-emption in respect of both 
vilhges on t!ie“ payment of Rs. 200. It was 
found by the Court that the zvajib-nl-a7’z of 
mama Y allowed no pre-emption in mortgages. 
Held that the mortgage being Joint his claim 
must fail iE? respect the other village also. 
Aedui, Rahim and another v. Suchit Misra. 

[V^243 

(25) ..^ Claimmg poiiion by in 

henta7icsi\ The plaintifts claimed a portion 
of the property in dispute as their own by 
right of inheritance and the remainder by 
right of pre-emption, it was found that he 
hadjio right of inheritance in respect of any 
portion. Held that the whole suit must fail 
as a suit for pre-emption cannot be brought 
in respect of a portion of the property sold and 
that the plaintiifs could not in second appeal 
alter the ground of their claim so as to claim 
the whole property by pre-emption. Arzani 
Bakhsh and another Shere Aei and 

OTHERS. 

[11-79 

(20)., ^Prior instiiutio^i of rival 

s,uiti\ The prior institution of a suit by rival 
pre-emptors in no way entitles a pre-emption 
to depart from the general rule of pre- 
emption, by suing for a portion only of the 
property sold. Kashi Nath v. Mzekhta Pra- 
sad (/. L. K, 6, AlL,p, 370) referred to. Hueasx 
and others V. Sheo Prasad and others. 

( 27 ),- Offer to purchase from vend eel] 

Where a pre-*einptor continues to assert his 
pre-emptive right and on the strength of that 
right, and in his character of pre-emptor offers 
to take the property from the purchaser by 
paying him the sale price, without resorting 
to and with a view to a»oid litigation, he can 
nut be said to have acquiesced in the sale and 
waived his right of pre-emption. Muhammad 
NaSIRUDDIN V, ABUL HaS'^'N, 

tXIV^91 

Muhammad Junis Khan and another v, 
Muhammad Yusuf, ^ 

.p [:x¥n-93 


DKE-EMDTIOlf— Loss, waiver or |or- 

j^eiture of rigbitj {co?timued,) 

Munna Lal V, Lal Bahadur and others. 

IIII-2I9 

(28). Co 7 npro 77 iise with vendee-^ 

Muhammadaft lawi\ According to the Mu- 
hammadan law, ii a pre-emptor enters into 
a compromise with the vendee, or allows him- 
self to take any benefit from him in respect of 
the property which is the subject «f pre-emption, 
he by so doing is taken to hat^e acquiesced in 
the sale and to have reiinquished' his pre-emp- 
tive right. In a to enforce the right of 
pre-emption founds on the Muhammadan law 
it appeared that the purchasers, by an agree- 
ment made with the plaintiffs on the same date 
as the sale in respect of which the suit was 
brought, agreed to sell the property to the 
plaintiffs any time within a year, and if the latter 
paid the price and purchased the property for 
themselves. Held that by the very fact of their 
taking the agreement, the plaintiffs had relin- 
quished their right of pre-emption, and were 
precluded from enforcing it. Habib-un-nissa 
AND ANOTHER V. AbDUL KaHLM AND ANOTHER. 

[VI-110 

{fyS),—Appllcalio7i for partiti07t by vcfidec-^ 
Acq 7 ues 87 ice mi\ Subsequently to the sale of a 
one-third share in a village, the vendee applied 
for partition of the share. A co-sharer, who had 
a right of pre-emption in respect of the sale, 
made no objection to this application, and "the 
partition was effected. The co-sharer afterwards 
set up a claim to pre-emption. Held that there 
was nothing in the conduct of the pre-emptor 
which could amount to estoppel or to a waiver 
of his right of pre-emption. Moiee Sah v. 
GoJclee {H. IV. P. S. A. Rep, mhp. 506) 
distinguished and dissented lron5, and Pka/ 707 i 
S/fighv. Lal7na7i{lV. iV. 38S4, p,2i6) referred 
to by Mahmood, J. Thamman Singh^-z^. Jamal, 

UDDINo 

[V -70 

{ZO). -^Acceptance of p 7 trchase- 77 ioney m satis* 
factmt of decreed] A and P were co-sharers 
in a certain village, R to satisfy a standing 
decree of A against him sold a part of his sliare, 
in the village to C for Rs. 1,500. Thereupon A 
brought this suit to pre-empt the property sold 
to C. The suit was founded on the wafib-ul* 
ars of the village. The actual price was said to 
be Rs. 750 only. The suit was resisted by the 
vendee on the following grounds. That the 
plaintiff had no superior right of pre-emption. 
That the actual price being Ks. 1,500, the Mun- 
sif had no jurisdiction. That the plaintiff 
had refused to purchase when the share was 
offered to him. That the plaintiff had not 
made the demands, Takib-mawasilat^ dfc. Held 
that ail immediate demand was not necessary 
when the claim was founded on tmjib^uiar^* 
That his acceptance of the money in satisfac- 
tion of his decree c%iiot deprive him of his 
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DIGEST OF CASES*. ^ 


PBE JjMPTIOIS’— L oss, waiver or forfei- 
ture of right, ( contimicd.) ^ 

right to pre-empt the property. Ramdial v, 
Budh Sen and another, 

[IV-123 

(31) . — ^Pre-empto r 7 n C 7 't gaging his share 

to strang€ri\ Held that a claimanf for pre-emption 
under a wajib-td-arz would not forfeit his right 
to pre-emption if upon a former occasion he had 
violated the provisions of the wajib-ul-aj-z by 
mortga ging his share to a stranger, Gokid Chavid 
V. Ram Prasad {W. yV., 127) followed. 

Bhajjo V. Lahnan (/. L, R., 180) refer- 

red to. UjAGAR LAL V, JiA LaL^ND OTHERS. 

[XVI-il2 

Gokul Chand and another 2/. Ram Prasad. 

[IX-i27 

( 32 ) . Pre-empfor mortgaging share 

claimed m aniicipationi\ Held applying the 
doctrine of the Muhammadan law of pre-emp- 
tion, such doctrine being in accordance with jus- 
tice, equity and good conscience, that co-sharer 
in a village who had under the wajib-ul~arz z. 
right to the mortgage of a share in such village 
who in anticipation of obtaining the mortgage, 
mortgaged such share to a “stranger'*’ (that is, a 
person who had not preferential right to the 
mortgage), thereby forfeited such right. Rajo 
V. Lalmun and another, ^ 

[ 11-210 

(23). Sale subsequent to decree.] The 

holder of a decree enforcing a right of pre-emp- 
tion who subsequently to the date of the decree 
sells the property to a “stranger*' and permits 
the latter to pay the purchase-money decreed 
into Court, does not by^ such conduct debar 
himself from obtaining pTossession of the pro- 
perty in execution of the decree. Rafjo v. 
Lahnan (/. L. R., 5 AlLy 780) and Surjti Prasad 
V, Ja^nna Prasad {S. A. from order No. 45 of 
2883, decided 21st November, 1883, 7 iot reported') 
distinguished. Ram Sahai v. Gaya and 
OTHERS. 

[IV-224 

(24', •^Loss of ow 7 zersJiip subseque?tt 

tosuiti\ The suit out of which this appeal has 
arisen ’was a suit for pre-emption based on the 
wafib»uharz of the village which provided that 
sales by CO -sharers of shares should be govern- 
ed by the Muhammadan law of pre-emption. It 
appeared that the plaintiff was not in possession 
of her share and that after she had filed this 
second appeal her share was sold in execution 
of a decree. It was contended on behalf of the 
rival pre-egiptors respondents that as the plain- 
tifi* was not in possession of her share she had no 
right ofpre-emption under the Muhammadan law 
and reliance was made on Tagore Law Lectures 
for 1873, P- 535 * it was also contended that the 
share out of which plaintiff^s*right arose having 


PRE-EMPTION-Loss, waiver or forfei'' 
ture ri^t, {contmuediy 

been sold no decree can be passed in her favor. 
Held that both the contentions wer<r unsound. 
It is the ownership, and not physical possession 
which gives to a co-sharer his right of pre-emp- 
tion ; and a Court of appeal has to see whether 
the decree appealed against is a correct decree 
and not to matters which have happened since 
the decree was passed. Khzida Bakli^h v. Ram- 
lautan Lai {PV. N. i 884 , p, 169) referred to. 
Sakina Bibi V. Amiran and others. 

[VIII -177 

Per contra 

Khuda Bakhsh V. Ramlautan Lal, 

IIV -169 

( 3 ).— persons entitled to the right. 

(35) Ekjaddi— VRajib-ul-arz — Con- 

st rtictions.] The pre-emption clause of a wajib- 
td-arz gave a right of pre-emption, first to 
“brothers of the same stock” {ekjaddl) With the-' 
vendor, and next to other co-sharers \ — R sold, 
to 5 a share in the village, and certain relativ^es 
of R sold another share to J, after which 5 sold 
to J. the share originally held by R. D who was 
of the same stock with R, sued for pre-emption 
in respect of this last sale, contending that 
though in fact, a stranger in blood, had, by 
virtue of his purchase from R, stepped into 
place, and must be treated for the purposes of 
pre-emption the wajib-nl-arz, as a brother 
of the same stock with D. Held that this 
contention could not be allowed, that the plaintiff 
could not sue as one of the same stock with 
nor could he claim as an ordinary co-sharer, 
y having, by a previous sale, also "become 'k 
co-sharer, and one co-sharer not being entitled 
under the wajib-ul-arz in the case, to maintain 
a suit for pre-emption against another, unless 
his rights were higher ,*than that of the other. 
Ram Dai Ktiarv. Hem7'aj {W. N. 18S2, p, 72) 
distinguished. Man Khafi v. Ma 7 ?i 7 c Khan 
{W. N, 1SS6, p. $ 6 ) referred to. Darab and 
ANOTHER Z' JaI DyaL SiNGH AND OTHERS. 

. [IX -16 

(3<5). The 

wajib-7d-arz of a village gave the persons of 
the same stock {ekjaddi) as the co-sharer de- 
sirous of selling his share a right of pre-emption. 
The vendor of land in suit had previously sold 
to the plaintiffs a part of his land, the plain- 
tiffs thereby becoming co-sharer in the same 
thoke as the vendor. T|je defendants were 
co-sharers in another thoke. Held that the plain- 
tiffs were, as regards the right of pre-emption, ■ 
ill the same position 3^ their vendor of the por- 
tion they had formerly purchased, would have 
been and had thereupon under the wajib-ul-arz 
a preferential right. Ramdai Kuar and others 
V. Hem Raj and others. 


- [ 11 - 72 . 
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Persons entitled to | 
the right, iconlinued.) ' 

— — .] The 

plaintiff, pre-emptor in this suit, though a co- 
sharer, was not “ ekjaddr with 
The vendees were mere strangers. According 
to the wajih’-MUarz “brothers” had preferential 
rights, then would come those who were ^^htssa^ 
daran ekjaddi thokd\ After providing this 
wa,iib-%l-arz ran as follows:— “In case of 
dispute as to price... and that 
do not take at the amount fixed by the arbitra- 
tors then he may transfer Jo ^ stranger. 
The defendants contended that the plaintins not 
being ^^ekfaddi" they had no right of pre-emp- 
tion. Held that they had, against a stranger, a 
right of Sabir Ati and others 

7 /. Yad Ram and others. [VII-226 

-.] In 


(SS). 


z.wiib-ul-arz the^^following provision was en- 
tered with reference to pre-emption 
intigal haqmat kisi hissedar ka us pmat parjo 
^shakhs ghdir de tehqaq khandan awal fhur- 
ka ekjaddi bad-d-hu shurkat makal ka snatifis 
ghaiv faK tnuqaddaM Jdoga *. Held that the term 
shakks ghair in the above context meant merely 
a person not of the family of the transferer and 
not necessarily a person other than a co-sharer. 
Ar.i Jan ». Pheku. 

rxv-e 


( 30 ). Nazdiki — Wajib-ul-atz — 

iniction.) The expression '^Nazdiki hUsadar 
occurring in the pre-emption clause of the wapb- 
ul-arz oi a pure zamindaH village must be taken 
to relate to nearness of blood or relationship. 
Gorsaran'^Singh V , Akhandanand Singh and 


OTHERS. 


[X-227 


, 4o\ — ICarabat’-dari-bald-^ Wajib^ul^arz 

^Constfuction,\ Held, in a suit of pre-emption 
based on a wajib-ul-arz, that a person who was 
the father of the wife of a person alleged to be 
the brother of the vendor, or a person whose 
mother’s sister had married the son of the vendor 
did not come within the category 04 , ^^karabat- 
dari haid'd Gopal Singh and others v. Ghu- 


PRE-EMPTION— Persons, entitled to 
. tlie right, (continued). 

share-holders “near" to the vendor, is ambi- 
guous and inadequate to express the intentions 
of the share-holders. The pre-emptive clause 
in the wajib-ul-arz of a village gave a right ot 
pre-emption, in cases of sale by share-holders, 
first to ^^bhui tiakikt^' (own brothers), next to 
'^Mdfibi” (near), and next co-sharers in the same 
"thoke" as the vendor. H eld that although the 
word ''karibi ” must be read inr connection with 
the preceding word ''bhai' the words bhat 
karibi" could not r^sonably be confined to 
cousins, but mustJX^oustrued as meaning “M®- 
band' ox “ so as to include all near 

relatives both male and female. Held a^lso that 
a vendor’s father’s brother’s widow, holding a 
share in the village absolutely and as heir or her 
deceased husband, was entitled to pre-emption 
in preference to the vendees who were only 
sharers in the same thoke as the vendor. Khu- 
MAN Singh and others v, Har Dai. 

\lp\ 

(43). — ; — .] Held 

that the words ^^hissadar-i-karibt in the parti- 
cular wajib-ul’'arz before the Court has no 
reference to consanguinity. It meant co-sharer 
in the same thoke, Mahadeo Prasad and 
OTHERS Vt SaBIHA BiBI AND ANOTHER. 

[vii-seo 


(44). — "■ '’3 The 

pre-emption clause of th^ wajib-ul-arz oX a vil- 
lage held under the bigha dam tenure provided 
that if a co-sharer wished to sell or mortgage 
his land he was competent to do so, first to a 
^jtissadar kanbH" next to a co-sharer in the 
mahaj and in the event of no co-slrarer taking 
it, to stranger. It also provided that if a per- 
son selling or mortgaging his share failed to 
comply with the above conditions, the '*‘hissa- 
dar karibi’ in their order would have a right 
of pre-emption. Held that the term *^hissadar 
karibf as used in the wajib-ul-arz did not 
refer to nearness in blood but to nearness as 
regard the holding of shares in the village. 
Balzar Rai and others V. Madho Rai and 


OTHERS. 


[XV-7S 


LAM Husain. 

[XW-S8 

(41) — Bhaiband ■ Wajib-ul-arz— Con- 

struction,} Held that the word bhai-band in 
the wajib-ul-arz in this case meant the brother- 
hood of the village and not, merely those persons 
who were related by blood. (5- A, 1054 of 188 1 
decided the 1 st April f 1882) referred to. Hira 
Lal V , Ramjas. 

[III-206 

(42) . -Karibi— Wajib-ul-arz-^Construc- 

tidn,] The word ^^kariU” used by ftself in the 
pre-emptive clause of a wajib-ul-arz to indicate 


— -] HeM- 

that a Muhammadan co-sharer could not be 
said to be a “near sharer” kisadar kartbt ) 
of a Hindu vendor in pre-emption to a Hindu co- 
sharer under the terms of the wajib-ul-arz^ 
Sarabsukh Lal v. Majibullah. 

III-X67 

(45). Balihaz-i-Makarlbat — Wajib-> 

ul-arz — Construction}* The wajib-u*i-arz of a 
pure zamindari village contained a clause 
giving a preferential right of purchase to a 
co-sharer offering the same price as a stranger 
{jbaUhaz maqaribai^,^ Held that the words 
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PBE-EMPTION— Persons entitled to 
, tife rigM, ( continued.) 

balihaz muqaribat" must under the circum- 
stances having reference to propinquity ^ in 
respect of relationship, not of locality. 
Mahadeo Pj'asad v. Sahiba Bibi SV. 18S7, 
p, 260) distinguished, Mlthamimad Sadi and 
ANOTHER t/. Muhammad Abd;;r Razzak. 

[XI-I37 

( 17 ). - ^attidar — Chakday — Wajlb-ul- 

Held that the word in the pre- 
emption clause of the did not in- 

clude chaMa)', consequently there was no 
pre-emption either between the chakdars 
perse or as against the patlidars. Balwant 
Singh v, Subhak Ali and another, 

[VII -290 

— Sharikdtolder of grove 

Wajlb~ul-arz*\ The proprietor of two groves 
in a certain village who did not own a zemm- 
darl^XrexQ, in the village sold them to the 
appellant, a stranger to the village. The respond- 
ent who owned a zemindarl share in the village 
thereupon brought the present suit to enforce 
his right of pre-emption. The wajib-nl-arz con- 
tained the following provision as to the right 
of pre-emption. “At the time of a transfer of 
haqiyaty a sharik in a pattl ihoke^ and after- 
wards in the mahal will have a preferential 
right of purchase to a stranger &c. ” The suit 
was resisted on the ground that the sale was 
not governed by the wajlb-iil-arz as the vendor 
was not a Held that he was a 

“ sharik ” and the fact that he is entered in the 
khewat ill the list which bears the heading “ the 
names of sharers ” clearly shows that he was a 

sharzkP Balwant Smgh v. Subhan All {IV. 
j \\ 1887, p. 290) distinguished. Inayat Husain 
V , Aminuddxn Ahmad. 

[Vm -182 

(49) , Co -sharer-^ Arazidar-^ Wajib^uP 

arz.l This was a case for pre-emption based 
on the waJlb-uBarz of the village which gave 
a right of pre-emption on the transfer of a share 
to any other than the co -sharers, the plaintiS 
was an arazidar while the defendant was a 
zemindar oi the village. The land claimed was 
a share of the plot in which the plaintiff was 
an owner. The defendant contended that the 
arazidar had no right of pre-emption in the 
village. Held that they had. Ram Sarup v* 
Dalip Singh, 

[Y -54 

( 50 ) . — Purchaser of sir land--- 

Wajib-ul-arz)J] Held that where the pre-emp- 
tor was the purchaser and owner of a portion 
,of a,?/>hoIdiiigouiy and his rights were confined 
to the land purchased by him and did not affect 
other rights in the 77 iahal^ he was not a share- 
holder within the meaning of the wajib-ul-arz^ 
so as to entitle him to right of pre-emption. 


PBE“EMPTl 03 J!r— person entitled to t|^© 

right, f contzmied .} 

To be a s^are-holder wrthiii the meaning of 
the wajib*2cl-arz a person must h^ve all rights 
and be subject to all the obligations and liabili- 
ties attaching to the proprietary holding in the 
mahal ov path'. Raghunath Singh u, Gopad 
Singh and another. 

[VI-144 

( 51 ) . — ),] The 

wajib-ul'arz of a village gave a right of pre- 
emption to “co-sharers in the ??iahaT\ One of 
the co-sharers brought a suit for pre-emption 
which the vendee defendant resisted on the 
ground that he also was a c^harer in the 
mahal, and the plaintiff had tnerefore no pre- 
ferential right. This contention was based on 
a former purchase by the defendant under a 
deed of sale executed by a co-sharer, com- 
prising (i) an isolated plot^f land in*the mahal, 
(ii) sir lands in the 77 iahaL Held by the Full 
Bench that the vendee defendant, by reason of 
his prior purchase, was a co-sharer in the QnaJi^l 
within the meaning of the zvajlb-zil-arz, and 
the plaintiff had therefore no preferential right 
of pre-emption. 

Per Mahmood, J.— The decisions of the Full 
Bench \\\ N iamat All,, v. As mat Bibi { 1 . L. R, 
7 All,, 626) and Sital Prasad v Ajzitul f^ibi 
(/. L. R., 7 All., 633) have overruled Hazarl 
Lalw Ugznk Rai {W. N'. 1884, Rzzp 

Ramv. hla 7 ig 7 ii {W. N. iSS 6 ,p. 136). Safdar 
Ali V, Dost Muhammad and another, 

CX-il 7 

See Nos. (u8) (125), ^ ^ 

(52) . •Hmdu S 071 - Wajib-ul-arz,'\ The 

wajib- 7 il-arz oi z. village contained the follow- 
ing entry regarding the right of pre-emption : 
“ When any co-sharer &c,” Held that a Hindu 
son living jointly with his father and having no 
separate property of his own, was not a “ co- 
sharer “within the meaning of the waJib-’Ul-a 7 'z 
and was not entitled to pre-empt the property 
transferred by his father. JanaR^ v, Ganga 
Bishen and another, 

[IV-13 

BIahadeo Singh v, Nanda Singh. 

[IV-100 

( 53 ) ^ Member of joi 7 tt Hmdzz 

fa7nily—Wajib-uParz.\ The members of a 
joint and undivided Hindu family other than 
that member who is recorded in the Collectox''s 
book as a sharer i tithe 7 nahal, are “ co-sharers ” 
for the purposes of pre-emption in the sense of 
the wajib-ul-a7‘Z. Gandharp Singh and 
ANOTHER V, SAHIB SinGH AND ANOTHER, 

* • * _ [IV-326 
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PBE-EMPTIOH-Persons entitled to 
the Tigh% ^ 

See also 

BinTRAi Nawal Singh. 

[11*16 

^5 ^ Member of a M tihamma- 

daufdPiily — W(ijib^ul~arz,\ The heirs to a Mu- 
hammadati have no legal interest or share in his 
'property so long as he is alive and cannot 
therefore be ?»garded as in any sense co-sharers 
or co-parceners in his property, so as to be 
entitled to claim the right of pre-emption in 
case of sale by him of his property. Held 
therefore, where a husband sold his share of 
an undivided estate to his wife, that, although 
one of his heir^she had not on that account 
aright of pre-eEJption in respect of such sale. 
A husband transferred' certain property to his 
wife in consideration of a certain sum which 
was due by him to her as dower. Held that 
such transfer was a ‘Isale ” within the meaning 
of the Muhammadan'' law of pre-emption and 
gave rise to the right of pre-enrption. Pedree 
Bega?}i V. Sheikh Has 7 ?iai Ali^ (iV. P., S» D% 
A’. Rep . IS6-I-, Vol i, p. 475I followed. The mean- 
ing of “stranger,” and “saj^e” as used in Muham- 
madan law of pre-emption, explained. Fida Ali 
AND OTHERS V, MUZAFFAR AlI AND ANOTHER. 

[11-175 

Sei also 

Amjad Ali and others v, Mushtaq Ahmad 

AND ANOTHERS. 

[XY.95 

Mushtaq Ahmad and another v. Amjad- 

Ali and others, 

[XVII-121 

? - ’^^ Hindu widow in posses^ 

sion^Wajib-fiParz.] A Hindu wife or widow 
who on partition of the property of the joint family 
of which she was a member has obtained a 
share in such property, does not become entitled 
to pre-emptive rights by virtue of her posses- 
sion of that share. The principle of Dila Kuari 
V, Jagarnatk Kuari (L L, P., 6 AIL^ \*!) 
followed. Phulma 7 t Rai v. Dmti Kuari (/. L. R, 

I All, 452) referred to, Phopi Ram and others 
V, Rukmin Muar. 

[XV-84 

(36). .] A 

Hindu widow in possession of the immoveable 
property of her deceased husband but not as his 
heir, there being a son living, has no right of 
pre-emption as a co-sharer by virtue of such 
possession even though she may be recorded as 
a co-sharer in the village papers. Phopi Ram 
V. Rukmiu Kuar [IV, iV'.ri895, pf\ ^4) Imam- 
uddin V. Surjaiti {W. 1895,,^, 85) followed. 

Bhupal Singh v, Mohan Singh. 

[XYII-72 

(57J, : ,] xhe 

plaintiffs iu a suit to enforce a right of pre-emp- 
tion based on the wajib-td-arz of ft village 
which gave nthe right to “ co-sharer|,’' alleged 


PBE-EMPTIOH— Persons entitle^ to 

tbi^ right, (co 7 Umued,J 

themselves to be jointly interested hi the village, 
and, in their plaint, claimed relief jointly. One 
of the two plaintiffs was the widow of a co- 
sharer in the village, who, at the time of his 
death, was a member of a joint Hindu family. 
Held that inasmuch as the widow had only a 
right of maintenance out of the estate of her 
husband she was not a co-sharer in the village 
and therefore had no right claim pre- 
emption. Held further witK reference to 
the manner plaint was framed, that the 
other plaintiff coul^^not claim pre-emption 
entirely on his ovwi account without amending 
the plaint, but that it was too late for liini to 
take such a course. Daniodar Das v. Gokal 
Chand (/. L. R.^ 7 AIL^ 79) referred to. Karan 
Singh and another v. Muhammad Ismail 
Khan and others. 

[V-247 

(58>.- -,] Possession 

for life by a Hindu widow of a share of a 
village in lieu of maintenance under a decree 
of Court does not give her such an interest 
in the share as to entitle her to enforce the 
right of pre-emption on the sale of another 
share of the village. Dila Kuari v. Jagar- 
NATH Kuari and others. 

[III-177 

( 59 ) . .]Two 

Hindu brothers were in possession of a cer- 
tain share in a village, On the death of one 
of them the survivor entered into a compromise 
with his widow whereby the widow was put 
into possession of a quarter of the said share for 
her life with strict provisions against her alien- 
ating it in anyway. Held that the possession of 
the widow under the above circumstances was 
not such as would entitle her to claim pre- 
emption as being a proprietor in the mahal, 
but that her position was analogous to that of 
a Hindu widow in possession ot immoveable 
property in lieu of maintenance. Phidman Rai 
Y.Dafii Kuari (/. L, R*, 1 AIL^ 452); Dda Kuari 
V. Jagarfiath Kuari (/. Z.. Z., 6 AIL, 17) and 
Phopi Ram Src. v. Rukmm Kuar {Supra, SI, 
referred to, Imam-ud*din and others v, Sur- 

JAITI. 

[XV-85 

(60) . — Muhinmadan widow in 

possession itt lieu of dower-- Wa;ib-ul-arz,] 
Held that a person in possession of property in 
lieu of dower is not a co-sharer within the mean- 
ing of the wajib-ul-arz for the purpose of 
pre-emption. Her possession is liable to be 
determined at any time by the satisfaction of 
the dower-debt. Such a person can not be in 
a better position than that of a mortgagee in 
possession. Khairunnissa Bibi v. Amin Bibi 

AND ANOTHER, 

[tlI-08 

( 61 ) . ilniQ saie-^ 

Wajib-uharzi\ Where there is a right of pte- 
emption under the wapb-td^arz which a share- 
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PBiJ-EMPTlOH— Persons entitled to 
" tlie right, {continued,) 

holder could claim and enforce in respect of a 
sale of property, a person purchasing the said 
share-holder’s interest in the village subsequent- 
ly to the sale cannot claim and enforce pre- 
emption as his vendor might have done. Sheo 
Narain Pande V, Hira Pande. 

[V-142 

See also " r 

Lachmi Narain and -.another v. Manog 
Dat. 

[V-47 

(t5 2) . Mutation— Wajid*ut-arz.] 

In a suit for pre-emption under a wajib-ul-ars 
which gave a right of pre-emption to “co- 
sharers” in the village. Held that the word 
“co-sharer” included a person who had ac- 
quired lauds in the village, which were not 
merely sir of a co-sharer and were not grove 
lands held by a licensee from a zemindar but 
lands belonging to a zemindar and in his occu- 
pation, notwithstanding the fact that he 
had not yet obtained mutation of names in 
respect thereof. Held also that the mere fact 
of the owner of land having erected a temple 
and planted a grove thereon did not of itself 
without any further evidence indicate a dedi- 
cation to the God and a cessation of the right 
of private ownership in respect of such land, 
Dakhkhni Din v. Rahim-un-nissa and an- 
other, 

[XIV-134 

See No. (38). 

( 03 ). — Deuami purchaser ) ,] 

The plaiiitifis (recorded co-sharers) brought 
this suit of pre-emptioj^ against the vendees who 
were admittedly not recorded co- sharers, but 
they allege that they had bought shares in the 
village in the name of their gumashta^ who 
was recorded as a co-sharer. Held that even 
if their history be true the defendants were 
equitably estopped from asserting their claim. 
Beni Shankar Shelhat and others Mah 
Pal Bahadur Singh. 

[VII-71 

( 04 ) Khalit-- SJiamilat land — Wajib- 

til-arz — Mu/ia?j2?nadan law. j The waj/d^?d^arz 
of a makal to which certain Shamilat land apper- 
tained in common with another ?nahal contained 
a provision that the right of pre-emption should 
foe exercised according to the rules of Muham- 
madan law. Held that such provisiondid not give 
a right of pre-emption to the sharers in the se- 
cond ? 7 iahal in respect of land in the first, as 
again^ sharers in the first ? 7 iahalt merely by 
virtue of their sharing in the common appurte- 
nances. Nazjr-ud-din V. Kadir Baksh and 

ANOTHER, 


PEE-EMPTIOlT- Persons entitled Jo 

thejight, (cofithmed.) 

(G5) . Vicinage— Muha^jtmadan 

taw.] Where an estate, originally xine, has been 
divided into two separate mahals no right of pre- 
emption under the Muhammadan law will sub- 
sist on behalf of one of such mahals in respect 
of the other merely by reason of vicinage : nor 
will any right of pre-emption arise from the fact 
that certain appurtenances to the oxigmdiX makal ^ 
are still enjoyed in common by tli^t^wners of the 
separate 7 nahals. Abdul Rahim Khan v, 
Kharag Singh and another 

[XII-240] 

(gg), Private road— Mu- 

]ia7mnada7t lawi\ In order that persons may 
become Shafid-kkaliis, orpersons having a nght 
of pre-emption in virtue of the common enjoy- 
ment, e g* a road, it is necessary that such road 
should be a private road and not a thoroughfare. 
Among persons who are ShZjid-khaUts by reason 
of being sharers in a right of way, ail those who 
are sharers in such right of way have equal rights 
of pre-emption, although one of them may be 
a contiguous neighbour. Karim Bakhsh ?/. 
Khuda Bakhsh. - 

[XIV-70 

( 67 ) .— — Pu7‘chaser of a co-shai'eVs shaf‘el\ 

Held that one of three co-sharers in a 77tahal 
did not by purchase of one moiety of the share 
of another co-sharer acquire a preferential right 
of pre-emption over the third co-sharer in res- 
pect of the remaining moiety of the said share. 
Manik Raj Kuari v* Amina Bibi and another, 

[XV-5 

(68) . Co7tditio7t ve7tdee---Dxicree forbore- 

closure— Order absohdei] Held that where a 
right of pre-emption arises on the foreclosure of 
a mortgage under the Transfer of Property Act, 
1882, the right to sue for pre-emption accrues, 
not from the date fixed in the decree under s, 86 
as the date upon which the payment is to be 
made by the mortgagor, but trora the date on 
which the mortgagee obtains an order absolute 
under s. 87 of the said Act. Raghubir Shigh v, 
Nandu St7igh {PV.H, 1891,^. 134); <ll Abbas v, 
Kalka Prasad (/. L. R.^ 14 AIL, 405) and Poresh 
Nath Majtwtdar Ra7?ijodu Mojiirndar (/.A, 
R„ 16 Calc., 246) referred to, An warul Haq z/ . 
JwALA Prasad. 

[XVIII-67 

(4) Preliminaries of pre-emption. 

(69) . Talab-i-77mas i bat— Muha77i 77iadan 

law.'] A claimant for pre-emption under 
Muhammadan law does not comply with the 
requirements of tlf»e law as to lalabd-muatibal 
if he allows a right to elapse after hearing of the 
sale before making his demand for pre-emption. 
Nazir Khan Inayat Ullah and others. 

• " [XII-24 


[XIV-183 
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:pllE EMPTIOB* --Pralimiiiaries of 

Qm'ption^— {CO uimued*) ^ 

(70) . ^ Wajlh-ul-arz 1 

A sale of proTjerty, to which the Muhammadan 
law of pre-emption was applicable, took place 
in October, 1884. The plaintiff pre-emptor and 
liis agent became aware of the sale shortly after 
it took place, and many months prior to July, 
r885. He did not allege that he had given 

^ notice that he claimed to exercise his right of 
pre-emptionT^fore July, 1885, It was found 
as a fact that no such notice was given. Held 
that even if such notice was given, it was too 
late, and was not a prompt demand in accord- 
ance with the Muhammadan law. Muham- 
mad Wilayat Ali Khan Abdul Rab anp 

ANOTHER. 

ClX-17 

( 71 ) . . -IHeld 

that, in the>.absence of a local custom to the 
contrary, the burdenCif proving which (custom) 
lies upon the person alleging it, pre-emption 
would be presumed to be governed by the 
Mtihammadan law with all the incidents 
attached thereto, e g- {talab-l-nmasibat &c)., 
so far so that where the ^ajib-ul-ars contained 
the following words : “ The custom of pre- 
emption prevails according to the usage of the 

. country” it was held that unless proof is 
given to the contrary it must be presumed 
to be the pre-emption of the Muhammadan 
law, Fakit ^ Rawoi v. Sheikh Emambakksh 
L. It Sup, VoL^ 35) ; Ckoudluy Bnj 
Ball V, Rajah Go or Sakai {F, B ridings 
from July to December, 1867, for N,-WP.,p, 
i2%)\ Jai Ktiar v. Heem Lai P,HC, 

Rep,, 1875, P' Ea??iir Husai?i v. Daulat 
RamKhL^ii’^ 5 LllL, no); Govind Dayal 
x, Inayaiullah (A L, R,, 7 All., 775) ; Ram 
Dialx, Budh Sen 18S4, p, 123) refer- 

red to. Ram Prasad v. Abdul Karim. 

[Vn-146 


(72). .] A 

brought a pre-emption suit against B, The suit 
was found on the wajib-ul-arz and custom. Every 
issue was found in favour of the pre-emptor 
except that ^le did not notify his desire to 
purchase when he heard of the sale. Held that 
no such demand was essential to a pre-emption 
suit founded on wajib-td-arz, the case being 
different in cases founded on Muhammadan law. 
The cause of action in pre-emption suit was 
not the demand but the sale impeached. 
Muhammad Rustam Ali Khan v, Niadar 
Singh and another. 

♦ • CVI-114 


(73)^ — — ^Talah-iJshad ^ MuJiamniadan 
lwml\ In a suit to establish a right to pre-emption 
under the Muhammadandaw the requirement of 
talabidshtishhad is sufficiently complied with if 
witnesses are brought by the plaintiff, pre-emp- 
tor, for the purpose of witnessing the demand 
and are actually present when the ilemand is 


PBB-BMPTIOH— preliminaries of pre- 

^mptloyk-icoiiUmied.) 

made though they are not specifically invoked. 
Chotu and others V, liussAiN Bakhsh and 
OTHERS. 

[XIII-IOI 

(74) . £ — .] Held 

that in the making of the talabd-ishtlshhad the 
servants of the pre-emptor are competent witnes- 
ses. The disability in this respect: -imposed by the 
Muhammadan law is limited to minors and 
persons convicted of slider. Muhammad Nas^ 
sir Uddin v. Abdul Hussain (/, L, R., 16 AIL, 
300) followed. Hd^blb^un-n/ssa V, Abdul Rahim 
{I'K iV.r 1SS6, p. 119) referred to. Muhammad 
Tunis Khan and another v. Muhammad 
Yusuf, 

[xvii^ea 

(75) .] In 

making laiabidshlishhad under the Muham- 
madan law it is essential to the validity of that 
proceeding that the person making the demand 
should in some form or another distinctly state 
that he had prior thereto, made what is known 
as the immediate demand {talabd-mawasibat ), 
Rujjub Ali Chopedarx. Chuftdi Churn Bhadnz 
(I, L, R., 17 Calc., 5439 referred to. Akbar 
Husain z/. Abdul Jalil and another. 

(;XlV-i22 

(7<5). .] A 

would-be pre-emptor, who was a pardanashln 
lady upon hearing of the sale of certain pro- 
perty in respect of which she had a right of 
pre-emption, at once declared her intention to 
pre-empt. She then sent to the purchaser her 
agent, who declared to him her intention in tiie 
following terms : ‘ ‘ Merl Mumani kahatl hai kl 
7nain is ahate kl shaft hunf At the same time 
taking the persons preseitt to witness that he 
had told the purchaser what his aunt had said 
in the matter of the pre-emption. Held that 
his was a sufficient compliance with the re- 
quirements of the talab-'i-ishtishhad according 
to the Muhammadan law, RaJjab Ali Chope- 
darx, Cha7idi Charan B had fa (L L. R,, ly 
Calc,, 542 j and Akbar Husam v. Abdul yalll 
(IV, iV., 1894, p. 122) referred to. Ahmad Shah 
Khan v, Abadi Begam, 

[xvii« 2 a 

r77). .] Held 

that if the talabd-ishtlshhad is made in the 
presence of the vendee it is not necessary that 
such vendee should at the time the demand is 
made be actually in possession of the property 
in respect of which pre-emption is claimed. 
Held also that the ceremony of talabd-ishllsh- 
had need not necessarily be performed by the 
claimant for pre-emption in person, but nury be 
performed by a duly constituted agent on his 
behalf. Ali Muhammad Khan v, Muhammad 
Said Husain. 

[XVI-76 
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PBfl-EMPTIOH -preliminaries, (co 7 iU- 

> 7 med^) , 

(78) . .] Where 

certaiQ person claimed pre-emption in respect of 
a share in an undivided village and proved that 
they made an immediate assertion of their 
intention to pre-empt in the presence of \yit- 
nesses within the area of the mmmdari to which 
the share sold belonged, it was held that in the 
absence of any indication that the demand \vas 
not made bomt^fide^ the demand of pre-emption 
was a good derAand “made on the premises” 
within the meaning ^of Muhammadan law, 
Kulsum Bibi V, Faqir "'Muhammad Khan and 
OTHERS. » 

[XVI-7.1 

(79) , Talab4-IsMiad--Local C[isto-m.\ A 

Muhammadan sued to enforce a right of pre-emp- 
tion in respect of a sale between Hindus, found- 
ing such right on local custom. The formality of 

ish’had'' Qx express invocation of witnesses, 
required by the Muhammadan law of pre-emp- 
tjon, was not one of the incidents of such 
custom. Held that the circumstances that the 
plaintiff was a Muhammadan did not preclude 
him from claiming to enforce such right against 
the defendants who were Hindus ; and that the 
formality of *^ls/i-had'* not being one of the 
incidents of such custom, it was not necessary 
that the plaintiff should have observed that 
formality as a condition precedent to the enforce- 
ment of such right. Fakir Rawot v. Sheikh 
Eniambaksh (B. L, R. SiiJ?* Vol., 35) ; Bhodo 
Mahomed v. Rad he Churn Bolia (13 f'K. R-, 
332) referred to. Sheikh Kudratulla v. Mahmi 
Moha 7 t Shaha (4 B. L, R., F, B., 134 ; 13 W. R, 
F. B.<i 2 i) and Dwarka Das v, Husain Bakksh 
(/. L. R.f i All., 564) distinguished. Chowdluee 
Birj Lalv. Raja Goor Sahai {F. B.Rule, Jzme — 
Dec. 1867, p. 1 28) and Jai Kua 7 ‘^. HeeraLal {N. 
W. P. H. C\ Rep,, i87|» p, i) followed. Zamir 
Husain v, Daulat Ram and others. 

[11-198 

(6 } Purohase-money . 

(SO), Price fixed hi wajib-uUarz.~\ 

This was a suit to enforce the right of pre- 
emption on payment of the price fixed in the 
wajib-ul~a/z. Tho. xm\q m the wajib-uharz ran 
thus:— “In the event of any dispute arising 
between the vendor and pre-emptor, the price 
shall be fixed in the following way— In 
sales Rs. 2 per bigha and in case of mort- 
gages 3 bighas for" i rupee/’ Held that the 
clause of the wajib-ul-ai^z was not applicable 
to the present case. Here there is a completed 
sale (without any dispute having arisen) to 
a stranger for a fair consideration and a claim 
preferred for the first time six months after the 
sale. Akbar Singh v. Juala Singh and 
others. 

[V-2i6 

(81). ,] _The 

of a villa^^ contained a provision 


PRE-EMPTIOH— Pnrebase money, 

that any co-sharer desiring to sell his share 
should offer it to the other co-:?harers before 
selling it to a stranger, and further, that, in 
case of sale to a co-snarer, the price to be paid 
should be calculated in proportion to the price 
for which a particular share had been sold in 
i860. One of the co-sharers, without first offering 
his share to the other co-share rs, sold it to 
stranger, for a price higher that which 

would be payable according to the above men- 
tioned provision. A suit for pre-emption was 
brought by a co-sharer against the vendor and 
the purchaser, and the plaintiff claimed the 
benefit of the sale upon payment of a sum 
calculated according to the ^^^idition of the 
wajib-ul~arz relating to sales betweerT co* 
sharers. Held by the Vull Bench that the 
condition of the wajib-ul-arz regarding the 
price to be paid for the share was^till binding 
on the land, notwithstanding the sale ; that a 
co-sharer was entitled to purchase the share at 
the price agreed before it could be sold to any 
one else, and, in case of sale to a stranger, 
could call on the vendor and the purchaser to 
hand it over on pa^'toent of such price ; .and 
that, if the stranger vendee had paid more than 
was payable according to the wajib^uharz, he 
was entitled to recover it from the vendor,, 
Akbar Smghv. Juala Smgh {IV. N., 18^5, p. 
216) distinguished. Karim Bakhsh Khan and 

OTHERS V. PHULA BiBI. 

[VI-24 

Hasrat Khan Jeobadh Upadhia and 

OTHERS. 

[vii-7e 

• ip 

Upmani Kuar V. Ram Din and others. 

[VIII-243 

(82). Foreclostire wider Regulatio 7 i of 

1806 — Conclusive against pre-e'mptor.\ Held that 
a proceeding under Regulation XVI II of i8o6 fore- 
closing a mortgage by conditional sale was not 
conclusive as to the amount of the mortgage* 
money against persons subsequently claiming 
to enlorce a right of pre-emption an^ raising the 
question as to the amount of the purchase- 
money. Forbes v. Ai^ieerooimissa Begu 77 t (10 
Moo. /. A.^ 340) referred to. Also that, on 
general principles, a decree in a suit to foreclose 
a mortgage by conditional sale cannot bind a 
person not a party to the suit claiming to enforce 
a right of pre-emption and raising a similar ques-' 
tion. Held also that a person claiming a right 
of pre-emption respect of a mortgage by con- 
ditional sale was bound to pay as the price of 
the property the entire amount due on such 
mortgage at the ti«ie it became absolute. Also 
that on the expiration of the year of grace 
allowed by Regulation XVII of 1806 the owner- 
ship of the mortgaged property vested absolute- 
ly in thei»mortgagee, even thougn he might not 
have obtaitjed a decree establish! nguor declaring 


82 
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(coniinued.) 

his light. Forbes v. Ameeroonnissa 'Begam ( 10 
Moo. I, A. -340) referred to, Ashik All v. 
Malkura Kandu (/. L. i?, 5 AIL, 187); Khub 
Chandv.Leeia Dhur (NAV. P. H. C\ Rep.. 
1868, p. 103); Jeorakhan Singh v. Hookufn 
Singh (NAV. P. //, €. Rep., 186S. p. 358); 
Suroof Chnnder Royv, Mokender Chnnder Roy 
%22 W. R* 539) andZw// /f ossein v. Abdool All, 
(8 W, R., followed, Bhagwan Smgh v, 
Mahabir Singh (I. Z. i?., 5 184) followed. 

As to the rule of onus probandi, where the plain- 
tiff in a suit to enforce a right of pre-emption 
Impugns the correctness of the price stated in 
the instrument of sale, in determining the 
amount of tha^rice which a pre-emptor has 
to pay, the Comt is not called upon to assess 
the amount^ which woftld be a fair and reason- 
able price for the property, but to ascertain what 
amount actually changed hands as consideration 
for the sal^. TAWi^iHUL Rai and another 
Mahabir Rai and others and TAWAiiHUL 
Rai and another v. Sheoghulam Rai. 

[IV-IXO 

— Conditional sale mou 7 iti\ T he 

pre-emptor, in the case of a mortgage by 
conditional sale which has become absolute, is 
. bound to pay as the price of the property the 
entire amount due on such mortgage at the time 
it became absolute, Ashik Ali v- Mathura 
Kandu. 

[11-212 

Qmtsi\ In a suit for pre-emption 

in which the plaintift impugns the correctness 
of the price stated in the instrument of sale al- 
thoufijh the busden of proof prima-facieisoxi him 
yet very slight evidence is ordinarily sufficient to 
shift the burden on the defendant. Rajah Kishen 
J)uttRa 7 n Pafideyv. Nare^idar Bahadoor Singh 
(Z. R. $/» A., 85); Sheikh Mahomed Naorsd 
Jtiossein v. Sheikh Hyder Buxsh ( R , ya?i. 
—yuly, 1864. 304) and Sheikh Gola?n Ayhya v, 
yoy Mtmgul Singh (13 VV. R., 435) referred 
to, Bhagwan Singh and others v. Mahabir 
Singh and others* 

= [I 1^213 

— .] 

that in pre-emption cases the rule is that in the 
first instance the pre-emptor (plaintiff) who 
alleges the price to be fictitious must give some 
prima facie %si\AQXiZQ., which would lead to the 
presumption that the price mentioned in the sale- 
deed was not the real price. Having done that 
it lies upon the vendor a^id vendiee to give such 
an explanation by evide 7 ice as will go to rebut 
the presumption raised by the plaintiff’s evi- 
dence. Sheofargash Dube*2^. Dhakraj Dube 

AND OTHERS. 

[VII-39 

|SRI Rai and another v, Hanwanta Misrain. 

^ / [n-1^ 


PEE'EMpTIOH-pureliasa-money, ^ 

(xontinued. ) 

Ram Prasad v. Abdul Karim, 

[VII-146 

(gg). Evide 7 tce'\. This was a pre-emp- 

tion suit. The unly question was as to the 
amount of the purchase-money. The vendee 
defendant alleged that it was Rs. 5,000 and pro- 
duced the sale-deeds as well as a prior bond for 
Rs. 2,000 due by the vendor \’\Alfich the vfendee 
alleged to have paid oh, the remaining Rs. 3,000 
he alleged to have pai£ in cash. The plaintiff 
pre-emptor, on the [other hand, alleged that the 
consideration was^only Rs. 500, but he failed to 
establish such allegation. The Court below dis- 
credited the evidence produced by the vendor 
and decided that the plaintiff should pay the 
market price. Me/d that the defendant's evidence 
should not have been rejected without very good 
reasons and the Court must determine the price 
paid for the properties* Nur Bhari 2/. Ghisi, 

[11-9 

, Market price.'] Held that in pre- 

emption cases, when the question is as to what 
is the real,.amount of the purchase-money and 
the Court cannot ascertain from the evidence 
before it, what in fact, was the contract price, 
it should ascertain, if possible, \vhat was the 
market price at the time of the sale, agar 
Singh v. Raghuraj Singh and another. 

lVII -99 

(§8). Suleknamai] One R baibiL 

wafa mortgagee of a 5 a 7 pia share, took proceed- 
ings for foreclosure which ended on a robkar 
bai^Aat, dated in 1882, wherein it was declared 
that the money due on the mortgage was 
Rs. 333-11 and that in default of the payment 
thereot within the proper time, the share was 
to be foreclosed. Subsequently in a suit brought 
by R B for proprietary possession of the whole 
5 pies share the parties came to an agreement, 
dated 4th July, 1882, under the terms whereof 
half the share (2| pies) was to remain in posses- 
sion of the defendant and the other half was to 
be held and finally foreclosed in favor of R B in 
lieu of Rs. 737-iS* In execution of the decree 
based on this agreement R B obtained possession 
over the 2-| pies share. Thereupon this suit 
for pre-emption was brought by the plaiotifi^ in 
respect of the 2f pies share which under tlie 
snlehnama came* into proprietary possession^ 
of R B» The lower appellate Court gave the 
plaintiff a decree conditional on the payment of 
Ks. 737-15. In this second appeal the amount of the 
purchase-money ordered to be paid is questioned 
by the plaintiff-appellant. Held that as the suit 
was brought on the sulelmay^ta the plain^ff wa$ 
bound to pay the amount mentioned in the 
suleknama as the purchase-money. Jagat 
SWQH V, l^AM BaKHSH and OTHERS, 


[¥11-833* 
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, {cofutznued.) ^ I 

title of vendor.— Gromid 
/of reduction^] Certain persons sold an eight 
anna share of a inllage. G sued the vendors of 
purchasers of the share to enforce his right of 
pre-emption in respect of the sale and obtained 
decree, M claiming one anna* four pies of the 
share as his property, sued the vendors and 
purchasers of the share, and G for such one 
anna four pies,^and obtained a decree He then 
sued the same*parties to enforce his right of 
pre-emption in respect of the remainder of the 
share, that is, six annas ‘eight pies, claiming to 
pay only a proportionate ^ amount of the 
price paid for the whole share. Held that M 
was not bound to pay the price paid for the 
whole share, but only the porportionate amount 
of such price. Muhammad Latif v, Gobind 
S iKGH AND OTHERS. 

rni-66 

( 90 ). Joint sale-- Proportionate amountl\ 

The owner of a one biswa snare of a village and 
tlie owners of a i-| biswas share joined in selling 
the biswas. The present suit was brought 
to enfore a right of pre-emption in respect of the 
x|- biswa share. The question was as to the 
amount of the purchase-money he was bound 
to pay for the i| biswa share. The purchase- 
money of the entire biswa was Rs. 4,000, 
made up of sums due from the two vendors 
on prior bonds, in difterent amounts, a sum 
paid to a prior mortgagee of the land, and a sum 
paid to the vendees themselves. Held that in 
order to determine what sum the pre-emptor 
should pay, the price paid by the vendees for 
both shares should be ascertained and then 
what was the proportionate amount of that sum 
chargeable to the biswa share. In order to 
ascertain that amount reference to the debts 
originally due on the bonds was outside the 
case. SiTA Ram and others v. Nand Ram. 

[1-80 

Covenant in sale deed — Pre^emp- 

tor eiiUtled to benefitl\ A pre-emptor is entitled 
to all the benefits which the vendee takes under 
the contract of sale. Pleld therefore, where a 
certain* ’sum w'as fixed as the price of the pro- 
perty and such sum was paid by the vendee, 
but it was subsequently agreed between him 
and the vendor, as part of the sale contract, 
that the vendee should recover for his own 
benefit certain moneys due to the vendor at the 
time of the sale, and the vendee recovered such 
moneys, that the pre-einptqr was entitled to a 
deduction of the amount of such moneys from 
the sum originally fixed as the price of the 
• property.. Tajammal Husain v* Uda and 

ANOTHER. 

• [1-44 

(6). Transfers giving rise to, 

( 92 ), Mortgage by oonditional sale,] 

The wajlb-ul-arz of a certain village provided 


PBE-EMPTIOH— Transfers giving rise 

to, fconimnedj 

that when^ny co»sharer wished to alienate his 
share, he must ofier it first to th^ nearest co- 
sharer, then to the co-sharer in the &c... 

“ and that in case of mortgage or other kind of 
transfer which did not extinguish the proprie- 
tary right, the pre-emptor, &c. ” Held that 
these expressions in the wajib-ul-arz must be 
taken to contemplate, all alienations, not only ^ 
by sale and ordinary mortgage,^ut by con- 
ditional sale, and that the term “ co-sharer " 
must be taken to mean the transferee for the 
time being of a co-sharer’s interest. Salik Sa- 
HU Jafar Ali and others. 

[1-84 

( 03 ). — .] " A 

clause in the wajib-ul-arz of a village gave 
right of pre-emption in respect of ** transfer^" by 
the sharers of their rights and interests by, sale 
and mortgage. Held that > 9 l deed of conditional 
sale of a share in the village, which did not 
transfer possession, was a transfer of an interest 
in the village, and was sufficient to let in tl^ 
right of pre-emption. Slzeorata?z Kuar v. 
Mahipal Kuar {L 7 .^ 4 //., 25S) followed. 

Aziman Bibi and another Amir Ali and 

OTHERS. 

[Y“46 

( 94 ) . Foreclosure— Waji b-ul-^ 

arz prepared after mortgage.] In the case of a 
mortgage by conditional sale there is no room 
for the exercise of the right of pre-emption 
until the conditional sale becomes absolute. 
Where therefore a mortgage by conditional sale 
has been executed before, but the sale has not 
become absolute until after the ffreparation of 
the wajib-ul-arz of the village in which the 
mortgaged property is situated, on the sale be- 
coming absolute, the rights of the parties will 
be subject 10 the provisions of the pre-emp- 
tive clause of such wajib-tU-arz. Raghubir 
Singh v. Nandu Singh and others, 

[XI-134 

( 95 ) ^ :•] The 

conditional vendees of a share in a* village ob- 
tained a decree lor foreclosure against the con- 
ditional vendors ex-parte. In October, 1S83, the 
conditional vendors applied to have this decree 
set aside. In January 18S4, while this appli- 
cation was pending one G R brought the pre- 
sent suit against the conditional vendors, and 
vendees to enforce the right of pre-emption, his 
cause of action being the ex-parte decree for 
foreclosure. I» February 1884, this foreclosure 
decree was set aside and the suit for foreclosure 
ordered to be proceeded with. On the first oi 
April, 1S84, the co#ditional vendee obtained a 
decree in the foreclosure suit. In July, 1S84, the 
conditional vendors s'atisfied the decree foi 
fox*eclosure. Held that the sale upon the basis oi 
which tli« plaintiff had brought Tiis suit having 
come to end the suit must dismissed 
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The defendants iviil pay the plaintiff's cost in 
the first Coin^ and the parties will pay their own 
costs in this and the lower appellate Court. 
Karan Sinch and others v, Ganesh Ram. 

[VI-67 

(DG). .] On 

the I2th B mortgaged, by way of con- 

ditional sale, a share of a village to a stranger. 
Such mortgage having been foreclosed, A 
sued B for possession of such_ share, and ob- 
tained a decree on the i6th April, i87B, in exe- 
cution of which he obtained possession of such 
share on the 9lh September, 1S7S. On the 
isU SepteniLTryf 1879, 5, a co-sharer, sued A 
and B to .enforce hi^ right of pre-emption in 
respect of such share founding his suit upon the 
following clause in the administration paper 
of the village : — “ When a share-holder desires 
to transfer his shardj a near relative shall have 
the first right ; the share-holders of the other 
pattis if all these refuse to take, the vendor 
shall have power to sell and mortgage, etc. to 
whomsoever he likes,”. Held (Pearson, J., 
dissenting) having regard to the terms of the 
administration paper that a cause of action 
accrued to 5, when such mortgage was fore- 
. closed. 

Per Spankie, J., Oldfield, J., and Straight, 
J., (Stuart C., J., dissenting) that a cause of 
action also accrued to S when such share was 
mortgaged hy^ way of conditional sale to A, 
B stipulated in the instrument of mortgage to 
pay the interest annually, and in case of default 
to pay compound interest. Held per Stuart, 
CJ., Spankie^ J., and Straight, J., that, inas- 
much as would have been obliged to pay 
compound interest had he desired to redeem 
the mortgage property, A was entitled to re- 
ceive from S compound interest up to the 
date of foreclosure. Alu Prasad v, Sakhan 

[1-31 

(97). .] The 

wafio-ul’-arz of a village provided that the 
right of pre-emption should accrue “ not only in 
respect of absolute sale, but also in regard to 
conditional sales and “ thika ” leases.” Held 
that under its terms the right of pre-emption 
accrued on a mortgage by conditional sale 
becoming absolute, The ratio decidendi in. 
Alu Prasad v. Sakhan^ (/. L. R., 3 AIL, 610) 
relied on. Ashik Ali v, Mathura Kandu. 

o ^ [11-212 

(OS) ]. The 

mortgagee under a deed of crnditional sale exe- 
cuted in 1878, took foreclosure proceedings under 
Regulation XVII of 1806, and, the year of grace 
having expired^ a foreclosure proceeding was re- 
corded on the 1 8th September, 1882, 'declaring 
the mortgi^e to have been foredosed. In 
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August, 1885, the mortgagee instituted a suit for 
possession of the mortgaged property. On the 
19th September, 1885, the suit was compromised 
the mortgagee accepting a part of the mortgaged 
property, and relinquishing the remainder. A 
decree was passed in the terms of the compro- 
mise. Subsequently, a suit for pre-emption was 
brought against the mortgagor and mortgagee to 
enforce pre-emption in respect OS' the alienation. 
The plaintift claimed to pre-empt the whole of 
the property to which tlm deed of 187S related, 
including the portion relinquished by the con- 
ditional vendee mnder the compromise and 
decree of the 19th September, 1S85. Held that 
although upon the expiration of the year of 
grace, the ownership of the mortgaged property 
vested in a conditional vendee even though he 
might not have obtained a decree establishing or 
declaring his right, and the right of pre-emption 
accrued on the date when the conditional sale 
thus became aboslute, yet foreclosure proceed- 
ings under the Regulation, being Jof a purely 
ministerial character, were not conclusive or 
even prima facie evidence in a subsequent 
litigation against the conditional vendor that a 
valid foreclosure had been duly effected ; that 
strict observance of the requirements of the 
Regulation were conditions precedent to the 
right of foreclosure ; and that, in the present 
case, as the plaintifi had not asserted or attempt- 
ed to prove that all those requirements had 
been fulfilled so as to result in an actual fore- 
closure and consequent accrual of pre-emption 
at the end of the year of grace, no foreclosure 
was shown to have taken place prior to the com- 
promise of the 19th September, 1885, and the 
plaintiff^s right of pre-emption accrued on and 
must be referred to that date, and consequently 
extended only to the property to which the com- 
promise related, and the^price payable by the 
plaintiff was the amount specified in the com- 
promise. Bkadu Mahomed v. Radha C/m?n 
Bella (4 B,L,R.A,C,y 219); Sheodeenv. Saokit {5. 
D, A. N,-IV. P., i864, voL Lp. 624) and Tawak^ 
kul Rai V. Lachma^t Rai (/« Z. 6 AIL, 344) 
distinguished. Norender Narain Sin^h v. 
Dwarka Lai Mundur (Z. R., 5 I A,, 18); Madho 
Prashad v. Gazadhar (Z. R* 11 /, A,, 186); Sitla 
Bakhsh V. La I la Prasad (Z Z. 7?., 8 AIL^ 388) 
and Jagat Singh v. Ram Bakhsh ( Weekly Notes 
1887, p, 233) referred to. Acquiescence in a 
mortgage by conditional sale does not involve 
relinquishment of the right of pre-emption upon 
the conditional sale eventually becoming abso- 
lute. Ajaib Nath and others v, Mathura 
Prasad. 

[XX-48 

(99). ] The 

two joint owners of a two annas eight picjSi share 
in a village jointly executed two deeds of mort- 
gage by conditional sale, each for a share of one 
anna four pies in favour respectively of R and Af 
co-sharers in the village and related to the ven- 
dors. In 1875, the conttUional sale in favour of 
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R became absolute and he was recorded as 
proprietor of half the share of the vendors, and 
obtained possession thereof. In 1882, .<4 foreclosed 
his mortgage, and obtained possession of the 
other half share. R thereupon claimed the right 
to purchase the half share so acquired by A, on 
the allegation that he had a right ot pre-emption 
in respect thereof having become the vendee in 
187'; of the othcT half-share, and thereiore being 
the ** nearer co-sharer’' of the vendors within 
the meaning of the wajih^^ul^arz and also being 
nearer in relationship to the vendors than A, 
The wajib-td-arz provided tiii^t each co-sharer 
\vas competent to transfer his own share, but 
that, when making a transter it was incumbent 
on him to notify the same to his near co-sharer, 
and on his refusal, to other sharers in the village. 
The lower appellate Court held that the plain- 
tiff was estopped from preferring a claim to pre- 
emption on the ground that he had acquiesced 
in the conditional sale in favour of the deiend- 
ant, and also that he had no right jo pre-emp- 
tion under the wajib*ul-arz. Held that mas- 
much as from 1875 to 1S82 the only owners of 
the two annas eight pies share were the plain- 
tiff and the mortgagors, they were only the co- 
sharers in respect of this particular share, 
although, there were other co-sharers m the 
village; that the plaintiff must therefore be 
regarded as “ nearer co-sharer” of the vendors 
than the defendant within the meaning of the 
wadib-td-arz and that, as such, he was entitled to 
claim pre-emption. Held also that the right 01 
pre-emption which arose upon the sale was a 
new right, and not the same as that which arose 
at the time of the mortgage inasmuch as the 
wa-jib-ul-arz distinctly contemplated the right oi 
pre-emption as arising upon the two different 
events of mortgage and sale; that the alleged ac- 
quiescence of the piaii^iff pre-emptor therefore 
occurred at a time when the right claimed by 
him was not yet in existence ; and that conse- 
quently the claim was not barred. Rup Narain 
V , Awadh Prasad. 

[V -85 


(100). .] ‘"When 

any co-sharer wishes to make a sale or mort- 
gage of his share, it is incumbent on him to do 
so, first, in favour of a near co-sharer, next, in 
favour of a co -sharer of his thok^ and, lastly, m 
favour of a co-sharer of another thok^ at the 
rate of Rs. 20 per big ha of cultivated land and 
Rs. 5 per bigha of waste land. If none of these 
take it, then he may transfer it to an outsider. 
If any co-sharer (2. e. any co-sharer who wishes 
to sell or mortgage) fail to act as above directed, 
another co-sharer has the right of enforcing pre- 
empti<¥i in respect of the property. If the term 
of the mortgaged share of any co-sharer is 
about to expire and notice of foreclosure has 
been issued, and the co-sharer mortgagor has 
not the means to redeem^then another co-sharer, 
after paying up the money, may take back the 
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share, and when the original mortgagor has the 
means, he, after paying the money, may take 
possession of the share.” Held that, in the case 
of a conditional sale of property to which this 
wajib-id-arz applied, there were only two stages 
contemplated by the wajtb-ul*arz, and not 
three. The first stage was at or about the time 
of the execution of the deed of conditional sale, 
and at that time pre-emption migSTbe had by a 
co-sharer at the rate indicated in the wajib-td- 
arz. The second stage was when the con- 
ditional vendee had brought his suit for fore- 
closure, and at that time the pre-emptor would 
have to pay the amount found to be due under 
the deed of conditional sal^-rWheii once, 
however, the order for foreclosure, had been 
made absolute, the co-sl?arer’s rig?it of pre- 
emption was gone and extinguished. Gaya 
Bharthi V , Lakhnath Rai. . 

’ [XVII-208 

(jOl). Sale out and out — Agreeme^?^ 

to retmnsfer.\ in July, 1870, R, the owner of 
a share of a village, executed in favour oi i/, an 
instrument whereby he transferred by sale his 
share to absolutely. In November, 1870,2)/ 
agreed to retransfer the share to R, if at any 
time within 13 years, R desired to repurchase 
it, on payment of the sum which /)/ had paid 
for it during the term mentioned in the agree- 
ment of November, 1870. R not having taken 
advantage of the agreement, M sued as owner 
of the share, to enforce the right of pre- 
emption in respect of a sale of another share 
of the village. Held that, M having become 
under the transfer of July, 1870, the out and out 
proprietor of the share until R availed hinarself 
of the option given by the agreement of 
November, 1870, the full state of an owner, 
carrying with it the right of pre-emption, vested 
ill and it was competent for him to en- 
force such right by suit. Ram Sara?i Lai v. 
Amirta Kuar (/. L, 2?., 3 AIL, 369) distin- 
guished, Bhajan and another V , Mushtak 
Ahmad. 

(102). -] On 

the 6th of June, 1887, one RK sold a certain 
zamindavi share to .S. On the iSth of May, 
1888, B brought a suit for pre-emption of that 
share. Pending the suit, on the 6th of July, 
18S8, the vendor, the vendee and the pre-emptor 
entered into an agreement by which the vendee, 
recognising the pre-emptive right of plaintiff, 
agreed to re-traifsfer th^ property to the vendor 
or the pre-emptor on payment by either of them 
on the full moon of Jeth in any year of the 
price paid by him.* On the 20th of June, 1891, 
the vendor, affecting to .treat the transaction of 
the 6th of June, 1887, as a mortgage, made an 
application purporting to be undea s. 83 of the 
Transfer '**of Property Act accompanied by 
payment of the price of the pi^perty into 
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Court and prayed ' for redemption. The 
vendee refuced to take out the money de- 
posited by the vendor; and subsequently, 
on the 13th of November, 1891, R K applied 
for repayment to him of the said money stating 
that he wished the vendee to remain in pos- 
session and asking that the agreement of 6th of 
^ July, 1888, might be considered null and void. 
On the sst oSeptember, 1S92, one R S filed a 
suit for pre-emption of the said property. Held 
that the original transaction of the 6th of June, 
i887, was an out and out sale and was not and 
could not be, by the subsequent agreement 
between the parties turned into a mortgage by 
conditional and in consequence that the 

suit brought hy R S was barred by limi- 
tation. Ram Din a§d others v. Rang Lal 
Singh. 

. ^ [XV-103 

(im), Bai-hil-wafa.l The transaction 

known to Muhammadan law as a bavbil'Wafa 
is' a mortgage within the meaning of s. 58 of 
Act IV of 1882 and not a. sale. The plaintiff in 
a suit for pre-emption had, prior to the sale of the 
property claimed, executed a deed in respect 
of his share in the village in virtue of which he 
- claimed the right to pre-empt, the material 
portion of which deed was as follows;— 
Thirdly, if I, the vendor, or the heirs of me, 
the vendor, Ali Jan alias Aii Ahmed, should pay 
off the entire consideration money mentioned 
above on the Puranmashi of Jeth Sudi, 1299 
Fasli, to the said purchaser, she should without 
any objection or hesitation receive the money, 
and, returning the property sold described 
aboye in the document to me the vendor, revoke 
the sale. Held that this deed was a bai-bil- 
wafa or mortgage by conditional sale and 4hat 
as the conditional sale had not become absolute 
at the time when the right of pre-emption accrued 
the conditional vendor or mortgagor had still a 
subsisting right of pre-emption. Bhagwan 
Sahai V, Bhagwan Din {L, R. LA. 98, S. 
C, /. Z. i?., 12 AIL^ 387) distinguished, Ali 
Rahmat-ullah, 

[XII-42 

( 104 ). Simfi/e mortgage.] The wajib* 

uLarz of a village gave a right of pre-emption 
to co-sharers on a transfer intikal by sale or 
mortgage [rahn) by a co-sharer of “rights and 
interests” (hakkiyat). 

Per Petheram, CJ., that as a simple mort- 

P age as defined in srs^ of "die Transfer of 
roperty Act, 18S2, by giving a right to sell, trans- 
fers an interest in the propery mortgaged, a 
simple mortgage of his shS*e by a co-sharer 
created a right of pre-emption under the terms 
of the wajb-ul-arz. 

Per Mahm5od, J. The circumstance that 
possession «had not been transferred to the 
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mortgagee was one which had no bearing on 
the question whether a right of pre-emption 
arose under the terms of the wajib^uLarz 
ill the case of a simple mortgage. The word 
^HntikalL as used in Hindustani has the broadest 
meaning in conrrection with alienation, ” 
“conveyance” “ assignment ” or transfer of rights 
in immoveable property. The words “ kakkL 
yaf* means rights and interest^ in the legal 
sense of the phrase. The wGrd ^^rahn"^ is a 
generic word indicating all that is included in 
the English word “mortgage ” and is not limit- 
ed to usufructuary mortgages, but includes 
simple mortgages also. When general words 
are used in a document they must be under- 
stood in a general sense, unless they are 
accompanied by any expression limiting or 
restricting their ordinary meaning or unless 
such limitation or restriction arises from neces- 
sary implication. The words '‘Hntikalp 
kiayap" and in the wajib^uParz 

could be understood only in the most general 
use. “Mortgage” as understood in Indian 
Law, includes simple mortgage as well as^ 
usufructuary and one is as much as a transfer of 
an interest in specific “ immoveable property,” 
as the other. A simple mortgage is a “ transfer ” 
being the transfer of the right of sale. Held 
therefore by Mahmood, J., that a right of pre- 
emption accrued under the terms of the wajib-uL 
arz in the case of a simple mortgage by a co- 
sharer of his share to a “stranger.’^ 

Brodhurst, J. That one of the entries 
in a statement showing the transfer which had 
taken place in the village at or about the time 
the wajib^ul-arz was framed, which statement 
was connected with the wajib-td^arz^ related to 
a simple mortgage from which it appeared 
that it was the intentio^i that the co-sharers 
should have the right of pre-emption in all cases 
of mortgage whether usufructuray or other- 
wise and therefore a right of pre-emption 
accrued under the terms of the wajib-uLarz in 
the case of a simple mortgage. 

Duthoit, J., that a pre-emptive right was 
raised by the terms of the wajib-uLarz only 
upon the occurrence of a transfer of a share 
in the property of the ma/ial, and a simple 
mortgage was not a transfer of property. 

Oldfield, J., The words “ transfer ” used in the 
wajib-ul>*arz was not intended to refer to a sim- 
ple mortgage but to mortgages where possession 
of the property passes to the mortgagee. 
The obligors of a bond for the payment of 
money covenanted as follows : — “To secure 
this money we have mortgaged a five gandas 
share out of a ten gandas share in each of 
the villages, eU. So long as the pnncipal 
amount with interest is not paid, the hypothe- 
cated share will not be sold or mortgaged to 
any one,” Held (Petherara, C. J., dissenting) 
^;hat the bond created i pimple mortgage* 
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Per Petheram, C. J.— That the bond gave 
the obligee a charge only on the property. 
Sheoratan Kuar and others M ah pal 

Kuar, 

IV-S 

( 1 05 ). Lease.] 

One G M execOt^d a lease of a three pies share 
in mauza B and B M in favor of M S and 
M M* On the same day he made a simple 
mortgage of a three pies share in iiiauza B 
and a ten and three-quarters pi^s share in rnauza 
B M for Rs. 200 in favor ai A R and 6* M, 
The plaintiffs in this suit, alleging that the 
deed of lease and the deed of mortgage were 
intended by the parties to constitute one 
mortgage transaction, claimed possession of 
the properties by right of pre-emption on pay- 
ment of Rs. 200. Held that the plaintiff had 
obviously no right of pre-emption in respect 
of the lease without premium effected. As to 
the claim based on the deed of mortgage the 
wajib-uLafz of manza B restricts the right of 
pre-emption to transfers of absolute sale only, 
and as the mortgage was joint and indivisible 
and the plaintiffs claimed the whole of the pro- 
perty mortgaged, he could not get a decree 
even in respect of the share of mauza B M. 
Abdul Rahim and another v. Suchit 

Mi SR A. 

[V-243 

Tainllknama — Sale,] On the 

1 2th August, 1S73, one N executed a deed of 
sale transferring certain land to L, On the 6tli 
November, 1878, L executed an instrument in 
favour of B^ called a tamliknama^ in which he 
declared himself to be the purchaser of an 
eighth (f) only, for the remaining -}th he being 
only benami tor B, They obtained possession 
of the property on 17th J uiy, 1879. A thereupon 
brought this suit for pre-emption against B and 
Z., in respect of the |th share, founding his 
claim on the tamliknaina which he discharged 
as a deed of sale. Held that the tamliknaina 
was not a deed of sale and the suit could 
not be founded on it. Zauki Kundan 
Lal. 

[ 1^6 

^ 207 ), Exchange.] The wajlb-ul-arz 

of a village gave a right of pre-emption by a 
clause providing ihat in case of transfer by any 
co-sharer of his righrs and interests [liaqlyal) 
bis partners should have a right to purchase 
at the same price {qlmat) as the vendee had 
given. One of the co-sharers transferred to a 
stranger, one blswa and six dimes of a grove 
or garden in exchange for another piece of land. 
Held by the Full Bench that this transaction was 
a transfer of haqiyat within the terms of the 
wajib-ul-arz,, Held also"* that the plot of land 
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which was given ill exchange for the one blswa 
and six dhnrs must be considereci as a price 
iqimal) within the terms of the wajld~uU 
arz. 

Per Mahmood, J., that the word qlniai'' 
must be interpreted in the sense given .to it by 
the Muhammadan law, including not only 
money but other kinds of proper^^capable of 
being valued at a definite sum of money, and 
covering the consideration of “ sale ” as well of 
exchange as defined in ss. 54 and 1 1 8 of the Trans- 
fer of Property Act (IV of 1882) respectively. 
Sahib Ram V,. Klshen Singh (fF. A'^., 1S82, p. 
192) referred to. Hazarl Lal v. UgraJt Rai {W 
N, 1884, p. 103) dissented frorS;' r^iAMAT Ali 
2/, ASMAT BiBI and ANOIT^R. ^ 

[¥-183 

% 

(108). Compromise— Salel] An appeal 

having been preferred Irom a decree in a 
suit for pre-emption, based on the wajib* 
ul^arz of a village, the parties to the suit ente?- 
ed into a compromise jvhereby the plaintiff pre- 
emptor relinquished his claim to a part ot t 4 ie 
property in dispute in favour of the defendants 
vendees, and the latter admitted his claim with 
respect of the remainder of the property. Upon 
this compromise a decree was passed. Subse- 
quently a co-sharer in the village where the pro- 
perty was situate brought a suit for pre-emption 
upon the contention that the compromise and 
the decree passed thereon amounted to a trans- 
fer to the plaintiff in the former suit, within the 
wajibmLarz. Held that the suit ivas not 
maintainable. Hanuman Rai v. Udit Narain 
Rai and others, * ^ 

^ [V-295 

( 10 . 9 ). -~Agreemet— Transfer.] On the 

17th March, 1883, the owners of a moiety of a 
shop executed an instrument in favor of one Z A, 
the material portions of which were to this 
effect; ~“As we have made a contract with ZA 
for the sale of the share of a shop and the price 
is settled and have received the ean:iest money, 
we promise to execute the sale-deed within a 
week &c ” On the 28th May, 1883, the owner 
of the other moiety sold it to the plaintiffs. 
After this on the 23rd December, the owners 
ol the other moiety sold the other half in 
pursuance of the agreement. The plaintiff 
thereupon brought the suit to pre-empt the 
other half sold to the deteiidant. Held that 
the suit did lie.., as the^ agreement of the 17th 
March did not amount to sale. Zahur Muham- 
mad AND OTHERS V. ZaHUR AHMAD AND 
OTHERS, ^ 

[VI-27S 

(110), Compromlsel] On the 

jst SepteiUber, 1S81, L and R entered into an 
agreement iwhich was duly registertd) with B, 
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that in consideration of their brin^fng a suit for 
recovery of twelve annas share in a village 
%vh!ch B claimed by right of inheritance against 
they should receive a moiety of the share. 
L and R found funds for the prosecution of two 
suits in respect of the share, which on the 5th 
April, 1^,82, were compromised, B getting one 
^ anna and three pies out of the twelve annas 
originally ch^ed by her. In that compromise 
B stated as' toliows I make over one anna 
to L and R my partners, in lieu of the prose- 
cution of the two cases. I, the plaintift, shall 
remain in possession of the remaining three 
pies.” Meanwhile on the 3rd September, 1881, 
G had sold three annas out of the twelv^e annas 
shf^re to the 3rd April, 1883, M brought 

a suit agaipst L and rX, claiming the right of 
pre-emption in respect of the one anna which 
they had acquired from on the allegation 
that the trf.asfer of the share had taken place 
on the 5th April, 1802. The claim was based 
on the wajih-ul-arz of the village, which gave 
a right of pre-emption to the co-sharers of any 
snares wishing to ** transfer ” his share. Held 
that the compromise of the 5th April, 1882, was 
on^y a re-adjustment of the amount of the 
interest in the share between B and L and R\ 
that the real transfer to L and R was given 
- effect to on the ist September, x88t; and that, 
this^ having been prior to the acquisition by 
M of any right in the village he was not a co- 
sharer at the lime of the transfer ; and that he 
had consequently no right as against L and R 
by ^vay of claim for pre-emption. Lachmi 
Narazn and another z/. Manog Dat. 

[V -47 


(111) . Shankalap.] No right of ^pre- 

emption arises where land is assigned without 
consideration as skaukalap, Har NaRaian 
Fande V. Kam Prasad Misr and another. 

[XII -39 

(112) . Gifi.] This was a suit for 

pre-emption in respect of a transfer dated 
the 27th "February, 1885. The suit was 
based both upon the wajib-uUarz of the 
village and upon the general rule of the Muham- 
madan Law. The deed by which the transfer 
was made purports to be a hiba-bil'-iwazs and 
but for the foilovvuig passage would undoubted- 
ly be a gift without consideration. The passage 
in question was as follows:— “There exist debts 
due by me, the executant, to Mahajans which 
debts are secured by roistered lieeds. The pay- 
ment of such debts will devolve upon the donee 
aforesaid.” It was contended on the strength 
of this passage that the tran^hction was a Juba- 
biMwaz and is therefore liable to a claim for 
pre-emption. Held that the passage intimated 
only a wish oFrexpectation that the donee should 
pay the donor’s debts. The paym«?iit of the 
debts was trot however a condition- of the gift 
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and the transaction was therefore not of the 
nature of a sale or kiba-bildwaz and was not 
liable to a claim of pre-emption. Amiran and 
ANOTHER V, SaDAR ALI AND ANOTHER. 

r [VIII .228 

( 113 ) , Sale of property over Rs, 100 

without sale deed,] The wajib-tj^l-^arz of a village 
gave the co-sharers a right of pre-emption in cases 
where any of them should wish to “ transfer his 
share wholly or partly by sale or mortgage. ” One 
of the co-sharers filtered into a transaction by 
which he transferred the possession of his share 
to a stranger for Rs. 300 and had mutation of 
names elfected, but in order to avoid the right of 
pre-emption the parties omitted to execute or 
register a deed of sale in respect of the property. 
Held that the transaction gave rise to the right 
of pre-emption within the meaning of the wajib- 
ul-arz, Janki Misr v, Girjadat Misr and 

ANOTHER. 

[F -97 

( 114 ) , .] Where 

a Sunni Muhammadan transferred certain im- 
moveable property exceeding in value Rs, 100 
under such circumstances that the price was 
paid and possession of the property delivered 
to the transferee but no sale deed was executed; 
on a suit for pre-emption based upon such 
transfer being brought it was held that the 
Muhammadan law was to be applied in consi- 
dering whether or not a right of pre-emption 
arose and that inasmuch as the transaction in 
question was a complete transfer under that law 
a right of pre-emption did arise. Begam and 
OTHERS V. Muhammad Yakub and another. 

" [XIV-IOI 

( 115 ) . Invalid sale-- Sale to minor,] 

This suit for pre-emption against t^vo minors 
was instituted on the first of June, 1880, and on 
the 14th June, 1880, an application for the 
appointment of certain persons as guardians for 
the suit for the minors was made and granted 
by the Court on the 15th. The sale deed in 
favor of the minors was executed and registered 
on the 9th lune, 1879, The suit was decreed by 
the first Court. In appeal it was contended 
that the sale to the minors who were incompetent 
to contract was invalid and therefore no claim 
for pre-emption could arise. Held that the point 
was not taken in the lower Court and it certainly 
did not lie in the mouths of ibe minors to urge it 
now. They had paid their money to the vendors, 
the conveyance of the property had been per- 
fected and they were admittedly in possession 
of it. Ganesh Rai and another v. Bardial, 

[i-im 

(11/5 Sale of exproprietary 

right]. Held that th^^trausfer of ex- proprietary 
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rights being iiiegai no pre-emption can be 
brought in respect of such transfer, nor could the 
wajw*ul-arz contemplate, such a case. Par- 
SHAD Singh v. Sadhari Lal and another. 

[V‘220 

(117) . Fictitious sale\ One GA sold 

his house to one son. Thereupon MA 

brought this suit for pre-emption. The defence 
was that “ in orlier to secure his property, he 
has executed a nominal sale deed to his son, 
without receiving the sale consideration.” The 
lower Court though of opinion that the sale 
was really a fictitious one. decreed the claim on 
the ground that the defendants cannot be allow- 
ed to set up their own fraud as a defence. It 
relied upon the following rulings. Ram Pershad 
V. Shiva Pershad, {N. W. P, H. C,Rep,, 1866, 
p, 71) and Sookhmanee v. Ckundee Seekur 
By as (iV. IV, P* S, D^A^Rep,^ i860, p, 599.) 
Held that the rulings were modified by Parant 
Singh V, Lalji Mai (/. L, R., 1 AIL, 403) that 
whatever estoppel there was between vendor 
and vendee, there was none as between the 
defendants and the plaintiff. The suit must 
therefore be dismissed. Mansur Ali v, Haidar 
Husain and another, 

[IV-i28 

(118) . --^Sale of resumed muafi land.'] 

The plaintiff, a co-sharer in a certain village, 
sued to pre-empt certain land being ^resumed 
revenue free land ’in the village, which had been 
sold to a stranger. The clause of the wajib^uL 
arz under which pre-emption was claimed was 
as follows: — “ When any co-sharer {hissadar) 
is bent upon selling or mortgaging his right 
ihaqqiyat) then first that co-sharer who is 
nearest to the sharer bent on transfer can take 
it. After that any other person who is interested 
{Shariq) in the village ''rank b3?’ rank can take it. 
If no person interested in the village takes it 
then a stranger may take it.” Held that under 
the circumstances of the case the plaintiff had 
no right of pre-emption in respect of the land 
claimed by him. hiayat Husam v. Amin-ud-din 
Ahmed {W. N., 1888, p. 182,) ; Safdar Ali v. 
Dost Mtiha?n 7 nad {JV. N,, 1S90, 117) and 

Niamat Ali v. Asmat Bibi (/. L. R., 7 AIL, 626) 
referred to. Kallian Mal v. Madan Mohan. 

[XV-93 

(139). .] The 

co-sharers in a mahal and the owners ot sepa- 
rate plots of mtmfi land included in the area of 
the ?nakal have as a rule no connection with 
one another, and it by no means follows that 
the custom adopted by or existing among the 
members of the khalisa coparcenary bod}^ 
would be applicable to the owners of the muafi 
plots. “’Strict evidence is always necessary to 
prove that the same custom is applicable to 
each. Narain Das and another v. Ram 
Saran Das, 

^ cxviii-a4 
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(120) .^? — ^^Sale of Isolated plot .] A certain 
zemmdari village contained a plot of land 
which had at one time been hela on a muafi 
tenure, but had been resumed and become 
ze 77 ttndari. The plot was separately assessed 
with revenue, but had no separate wajlb-tiLarz, 
A co-sharer in this plot sold his share to a 
stranger upon which the plaintiff, a co-sharer 
in the village, but not in the pji^cular plot, 
brought the present suit, for pre-emption. He 
based his suit on the wajib-iiLarz of the village, 
which provided (i) That an uterine brother 
if he, be a co-sharer in the zemhida 7 'iL (ii) 
co-sharers from a common stock and (iii) 
co-sharers in the village should be entitled to 
pre-empt.” Held that the right>or^re-emptipn 
\vas not limited to the ze7ni71djq.fi lands 
but also extended to the plot mentioned above. 
The phrase “ in the zcffiindarl ’* was used only 
to limit the qualification of a brothe^r by blood 
and not to circumscribe th^ area of the village 
to be governed by the pre-emption clause in the 
wajtb-^uLarz . Lauta Prasad z/, Lauta Prasad 

AND OTHERS. 

' [1-165 

(121) . Sale of parcel of land i\ The 

term “ hissa ” as it is generally used includes 
all and every class of interest possessed by 
the hissadar in the fnahal in which the “ hissd* 
is situate. It will therefore include separate 
parcels of land and is not confined to the whole 
or a fractional part of the share of the hissadar, 
Indar Rai V. Daulat Rai and another. 

[XY-S 

(122) . Sale of sirdaftd^ Tips was 

a suit for pre-emption founded bn the 
waj^b-fiLarz of the village which ran as 
follows : — “ ...should any sharer wish to trans- 
fer his own share he must first ofter it to 
sharers in the village. ” Held that the sale of 
specific sir land was not transfer of a share 
within the meaning of the wajib-fd-arz and no 
right of pre-emption accrued in respect of such 
transfer. Hazari Lal v, Ugrah Rai. 

[IY-103 

(123) .—— Sale of fiaTikar laftd.] The 

appellant sued under the wajib-uLarz of a 
certain 7naJial, to enforce her right of pre-emp- 
tion, as a co-sharer of such mahal, in respect 
of certain shares of such mahal, and in respect 
of certain 7 ia 7 ikar land situate in such fnahal 
belonging to M H, M H and the owner of 
such sharers had joinecl in selling their respec- 
tive properties to the vendee. The condition 
in the wajib-uLarz relating to the right of 
pre-emption was ^^to the following effect : — 
“ At the time of sale of a zemindari property, 
first, a sharer of the same kin and after such, 
sharers of the mahal have a priqr right to its 
purchase'^for a price which a stranger would 
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give.'’ The .land was on'^ heid reve- 

nue free by M H, but at the last settlement 
liad been assessed. It was quite distinct from 
the mahal and its zemindari» The holder of 
it was not mentioned in the list of the co- 
sharers. He was mentioned in a separate 
paragraph of the wajib-'iil-'dfz us a nankar 
holder and had a hhewat to himself to that 
effect. Under these circumstances the lower 
appellate '^urt held that the appellant had 
no title to claim pre-emption in respect of the 
fiankar land* not being of the same kin as 
M H and not being a co-sharer of such mahal 
with him. The appellant appealed to the 
High Court. Held that the nankar land was 
not aftecf^d^yf^the pre-emptive clause in the 
%ifajib-ul-arZi such l^id being, though assessed 
no part of the zemindaH ?nahaL Badrun- 
- i^issA V, Murad Hasan and others. 

^ r . [1-9 

(124) . Sale of abadUland, ] This was 

a suit brought by a co -parcener to obtain 
Dy right of pre-emption proprietary possession 
oi^^^ biswas of land comprised in the village 
site, with a partly ruinous dwelling house built 
thereon, and also the houses of certain tenants” 
in the village. The claim was based on the con- 
tract embodied in the wajib-ul-arz, viz,^ every 
co-^jarcener has power to sell and part with 
his own share {Jmkkiyafi but so long as one 
entitled to pre-emption comes forward as pur- 
chaser, the transfer shall not be made to a 
stranger. Held hy the Full Bench (Mahmood 
j. dissenting) that the share {hakklyal) con- 
notes exclusively the co-parcener’s state in the 
cultivated area of the mahal and that the vil- 
lage site wifo its houses and other tenements 
cannot be governed by the contract embodied 
in the wajib-uLarz\ consequently no suiC- for 
pre-emption lay in the case. Sahib Ram v, 
Kishen Singh and others. 

[11-192 

Hup Ram v, Mangni and another. 

[Vi-i3e 

(125) . — . Statement 

contained in a wajib-uUarz or Khewat with 
reference to rights of pre-emption possessed by 
the co-sharers do not under ordinary circum- 
stances have any reference to land situated 
within the area of the village site. Ishi’i v. 
Thakurdin {W* N, 1882, p. 192) referred to. 
Jadunath Rai V, Mahadeo Prasad Singh 

and others. 


[XVI-99 

See Nos. (47) (SO* 

^ = ]. The 


principle of denying the right of pre-emption 
except as to die whole of the property sold, is 
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tnat by breaking up the bargain the pre-emptor 
would be at. liberty to take the best portion of 
the property and leavq the worst part of it with 
the vendee. The rule applies only to those tran- 
sactions which, while contained in one deed can 
not be broken vp or separated. It should be 
limited to such transactions, and the reason of it 
does not exist whei'e the shares sold are separate- 
ly specified, and the sale to thq stranger is dis- 
tinct and divisible, though confined in the same 
deed as the sale to the co-sharers. The ratio 
desidendl of Bhawani Prasad v. Damru (/. L, 
B., 5 AIL, 197) explained. Sheodyal Ram v, 
Bhyro P. S.D,A. Rep., iB 6 o,p. 53) 

distinguished. Guneshee Lai v. Zaraui AU (A^.- 
W. P, H, C. Rep, 1870, p, 343) and Ma?ma Sin^h 
V. Ratnadhin Singh (l. L, /f., 4 AIL, 252) dis- 
sented from. A co-sharer in a village conveyed 
by deed of sale certain land to four persons three 
of whom were co-sharers in the same paiii as 
the vendor. The deed contained a specification 
of the interests purchased and the consideration 
paid by the co-sharers and the stranger vendees 
respectively. In a suit for pre-emption by 
certain co-sharers of the samepatti as the vendor, 
the lower appellate Court held that although the 
co-sharers vendees had a pre-emptive right of the 
same degree as the plaintiff, nevertheless they, 
having joined a stranger with them in purchas- 
ing the ‘property had forefeited their right, and 
could not resist the claim even in respect of such 
portions as they had purchased under the sale- 
deed Held that this view was erroneous, and 
that inasmuch as the deed of sale contained an 
exact specification of the shares purchased by 
the co-sharers vendees, who had an equal right 
of purchase to that of the plaintiffs in respect 
of such shares, and as the shares purchased and 
the consideration paid by the stranger vendee 
were also exactly specified, the lower Comt 
should not have decreed the claim for pre-emp- 
tion as to that portion of the property which had 
been purchased by the co-sharers. Sheo- 
BHARos Rai and others v, Jiach Rai and 

OTHERS. 

[¥1-214 

(127). — Sale to stranger along 

with co-sharer i\ A co-sharer of an estate sold 
his share to R who was also a co-sharer in such 
estate and to two other persons who were not 
cq-sharers but “strangers” sellingit to all of them 
jointly and collectively, for one integral sum as 
the consideration for the whole. The deed of 
sale specified that each of the purchasers took 
a one-third share of the property sold. The co- 
sharers of the estate were eirtitied, on the sale 
by a co-sharer of his share to the right df pre- 
emption. Held that such specification could 
not alter the joint nature of the sale transaction 
or permit of its being broken up and treated as 
involving three separate contracts so as to en- 
title Ra^ a co-sharer having an equal right of 
pre-emption, resist so far as one-third of the 
property was concerned a claim by another 
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co-sharer to enforce a right of pre-emption in res- 
pect of such sale, but R must be regarded as a | 
“stranger” in respect of the whole of the pro- 
perty sold by reason of'*his having associated 
himself with ^‘stranger.” Gafteshee Lai v. Zaraut 
All P. H. C. iSyq, p. 343) observed 

on. Manna Singh v. Ramadin Singh. 

[1-151 

X 

(128). ]. Where 

in the purchase of immoveable property in res- 
pect of which a right of pre-emption exists a 
vendee, being a person entitled to purchase, 
joins with himself in the purchase a stranger, 
then in the event of a suit for pre-emption being 
brought, if the interest of the co-sharer vendee 
can be separated from the interest of the 
stranger vendee, the plaintiff pre-emptor can 
succeed only as against the stranger. If how- 
ever, the interest of the co -sharer vendee cannot 
be separated from the interest of the stranger 
vendee, then the plaintiff pre-emptor can suc- 
ceed as against both. Sheobharos Rat v. jiach 
Rai (A A. 8 AIL^ 462) approved. Sheo Dyal 
Ra?n V, B/iyroo Ram A.^NAV. P.i 1S60, 

53) ; Gtmeshee Lai v. Zaraut All {N.’-IV. P» H, 
C, Rep,^ 1873, P- ZAZ ) ; Mafma Smgh v. Ra 7 H'- 
ad km Smgh (L L, if., 4 All,y 452) referred to. 
Ram jMath and others v. Badri Narain and 
OTHERS, 

[XVII-20 

Mushtaq Ahmad and another v, Amjad Ali 
AND OrHEKS. 

[XVII-12i 

See also 

Harjas z/. Kanhya. , 

[IV-27i 

(129) , Sale to perso 7 t havl 7 tg equal 

rights with pre-e 77 tptor.'\ Held that where the 
vendee and the pre-emptor were equally entitled 
and the pre-emption was founded on waJib-uL 
arz, no suit would lie nor could the pre-emptor 
recover half the property* Man Khan v. Ma- 
MUR Khan. 

[¥I-53 

(130) . M 7 iha 77 t 7 ?iadau la^.l 

Under the Muhammadan law, even when the 
buyer is himself a pre-emptor, that is, a person 
who would have the right of pre-emption against 
an outsider, otlier persons having a similar 
right of pre-emption are entitled to claim pre- 
emption against the buyer ; and, in such a case 
the ri^its of the claimants to pre-emption should 
be determined in the same way in which they 
would have been determined had the buyer 
acquired the property by enforcing his right of 
pre-emption against a stranger, in the absence of 
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the otBer psne-emptors, and the absentee pre- 
emptors had appeared subsequently and claimed 
pre-emption. Baboo Moheshee Y.al v. Mr, 
G, Ch 7 ^istLa 7 t (6 W, R., 250); I'eeka Dhaii 
Smgh V. MoJmr Smgh (7 W, R. 260); Lalla 
Nowbut Lall v* Lalla Jewa 7 i Lal^ (/. L 
R,t 4 Cale., 831) dissented from. In ^ cases of 
pre-emption to which the Muhammadan law 
applies the rules of that law to be ad- 
ministered in their entirety wilete they are 
not inconsistent with the principles of justice, 
equity and good conscience. Chimdo v. Hakee 77 i 
Ali 77 t-ood-dee 7 i (N.-W, P, H, C, Rep.^ 1S74, 
p. 28) and Gobmd Dayal v. hiayat Ullah 
(I, L, R,i 7 AIL^ 775) referred to. Amir 
Hasan Rahim Bakhsh and:Pt::^S^s. 

^ [XVII-118 

^131). ,] In 

cases of pre-emption based^upon a iBajibmUaij 
the right of pre-emption does not survive if 
the land which is subject to pre-emption having 
been sold to a stranger, is subsequently i'e-solii 
by the stranger vendee, before suit, to a co- 
sharer having equal rights with those seeking 
pre-emption. Serh Mal and others v, Hu- 
KUM Singh. 

[XVII-206 

(132) . Sale where there are 77 ia 7 tyi co- 

sharers-Shia law.l The prevalent doctrine 
of the Muhammadan law governing the Shia 
sect is that no right of pre-emption exists in 
the case of property owned by more than two 
co-sharers. Sheikh Dahfi v. Asooha Beebce{N.’' 
W, P, H, C. Rep.^ i^qo^p. 360) and Tafazz 7 il 
Hus am v. Hadi Hasa 7 i (W, W, 1S86, ^.139) 
dissented from. Abbas Ali M^ya Ram^and 
OTHERS. 

’ [X-93 

Per C 07 it 7 'a 

Tafazzul Husain and others v, Hadi 
Hasan. 

[VI-139 

(133) ^ Sale by 77 iorigagee to shmtge?'.'] 

Where the other co- sharers in a ^lahal were 
given by the waJlb-uLarz a right of pre-emp- 
tion or pre-mortgage in the case of a sale or 
mortgage by a co-sharer to a stranger, it was 
held, that no such right of pre-mortgage could 
be claimed where, the original mortgage having 
been by a co-sharer to a stranger, the mortgagee 
assigned or sub-mortgaged his mortgagee in- 
terest to another stranger. The principle laid 
down ill KhairAm- 7 usc»Bibi v. A 7 ?im Bibi {VV, 
N, iZi'jip* 93) and in A^li Ahmad v. RahfnaU 
Ul 4 ah (5. C V/, JV., 1892, p. 42) followed. 
Hand Lal v, Ban3i. 

[XVn-160 

(JB4). Sale m cxecutlQ 7 ii\ A sale iu 

executioc'of a decree does not give rise to a 
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right of pre-emption under the Mciharhinadan 
law, Raj B^ibi Sukhi and another. 

[I X475 

of^^Sitereable property by order ol Court 
in execution of a decree does not give rise to 
any right of pre-emption. Mahabal Singh and 
ANOTHER MaJID KhaN AND OTHERS. 

[XVIII115 

(7) Wajib-nl-arz. 

(136), AtiestatiQ 7 t,'\ This was 

a pre-emp^i^suil founded on wajih-ul-arz ox 
on^contract^.d'lustom as evidenced by the wa~ 
jib-uUarz, Both the lewer Courts dismissed the 
suit on the ground that as the wajib-til-arz did 
not bear the signature of the vendor it was not 
binding onTiim and ^o far as it was relied upon 
as a proof of the custom it deserved^ no weight 
as it was drawn up when Regulation VI i of 
1^822 was in force and at that time there was 
■&0 legal presumption of its accuracy. Held 
that the public character of the document 
raised a strong presumption that the custom 
existed and shifted the burden of proof on the 
other party. The suit must consequently be 
decreed. Muhammad Hasan v. Munna Lal 

AND? ANOTHER. 

[VM66 

C 1 S 7 ). .] This 

suit for pre-emption was brought by two bro- 
thers, co-sharers in a village in respect of a 
sale to a stranger,^ The claim was based on the 
terms of ihQ^wajid-ul'arz. Subsequently one 
of tre brothers withdrew from the case. It ivas 
contended on behalf of the defendants (i) That 
the wajib-ul-arz not having been signed by the 
vendor he was not bound by its terms, (ii). 
One of the plaintiffs having withdrawn from the 
suit, the part which he claimed must be deem- 
ed to have been abandoned and a suit to pre- 
empt a portion of the property sold would not 
lie. Held that the first question wasjset at rest 
by the ruling in {Isn Singh v. Ganga, /. Z. 

2 AIL^ 876)7 As to the secoifd it must be observ- 
ed that the scope of every pre-emptive suit 
must necessarily be co-extensive with the 
whole property which has been sold and is sub- 
ject to the plaintiff's pre-emption, and when a 
suit like the present is brought by more than one 
pre-emptor, the claim is necessarily a joint one 
and each pre-emptor must be taken to claim the 
whole jointly with the other. Bhawafti Prasad 
V. Damru, (/. L, i?., 5 p, *^197,) and {Raj jo 
V. LalmaUt (/. Z. i?., 5 AIL. 180) distinguished. 
Eashinath v. Mukhta Prasad (Z Z. 6 AIL 
370); Ganga Prasad v. MunB (Z Z. i?., 6 AlLy 
423), and Hulasi v. Sh^o Prasad (I, L, i?., 6 
^ 455?) referred to. UdeyRam v, Maula 

AND ANOTHER* 


( 1304 ) 
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nued,) 

'■( 13 S}. ]. Held 

that the simple fact that the vendor had not sign« 
ed the wajib-uLarz was not a sufficient answer 
to a suit for pre-emption founded on the wajib-ul>- 
arz. The defendant must show that the vendor 
was no party to it^^or had no knowledge of its con- 
tents or had repudiated it as not binding on her. 
Bhawani Singh v, Shib Singh and others, 

^ [ 11-87 

( 139 ) . : ]. Thm 

was a suit for pre-emption based upon the wajib- 
tiLarz of the village. The first Court dismiss- 
ed the suit on the ground that it was not signed 
by the vendor. In first appeal the pre-emptor 
contended that the suit was based upon custom 
as recorded in the wajib-ul-arz^ and not upon 
a special agreement recorded in that document. 
The lower appellate Court held that as the appel- 
lant had allowed the suit to be treated in the first 
Court as based upon a special agreement he 
could not now in appeal treat it as based upon 
custom. Held following Isrl v. Ganga (L Z, 
R., 2 AIL, 876) that the plea of the respondent 
that he was not a party to the signing of the 
document was immaterial and irrelevant The 
appellant was entitled to a decree. LacHMAN 
Das V, Nirbhey Ram and another, 

[ 1-114 

(140) . ]. In 

a suit to enforce a right of pre-emption based 
upon an agreement recorded in the wajib-ul^ 
arz of the village in which the property urns 
situated, it appeared that the wajib’-ul-arz 
was not signed by the vendor, or attested by 
any authorized agent on his behalf. The ven- 
dor, however, was present when that document 
was attested, and for ten years after the attest- 
ation of that document ''he never raised any 
objection to its contents. Held that the vendor 
must be taken to have accepted the *majib-tiParz 
as binding on him. Badal Ram Dial and 
another. 

[ 1-26 

(111). .] The 

appellants claimed to enforce their right of pre- 
emption in respect of certain land, basing their 
suit on an agreement recorded in the wajib^ 
tiLarz of the village in which such land was 
situate. That document was framed in the 
year 1863, and at the time it was framed the 
vendor was absent from the village, and it 
was not attested by him. He only returned 
to the village a short time be|bre he sold the 
property. The lower appellate Court held that 
the vendee was not bound by the agreement, 
refusing to infer from his silence on his re- 
turn his assent thereto, as he had been short 
a time in the village. The Court concurred in 
the lower appellate Court’s ruling, jAi Ram 
AND OTHERS V. BAHADUK AND OTHERS 
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PBE-EMPTIOISf '— ( conii- 

^ (142). Tne 

circumstance that a co-sharer of a village was 
minor at the time of the preparation of the 
wajib-uUars "and that tlie document was not 
attested on his behalf by a guardian or duly 
authorized representative, is-, not a reason for 
excluding from the benefit of the provisions of 
that document relating to pre-emption* The 
guardian of a minor is competent to assert 
a right of pre-emption and to refuse or accept 
an offer of a share in pursuance of such a right, 
and the minor is bound by his guardian’s act if 
done in good faith and in his interest. hAL 
Bahadur Singh v, Durga Singh . 

[1-4 

(143) , Where 

a wajib»ttl-a7'z was not signed by the lamhar'dar 
or by any of the co-sharers of the village for 
which it was framed, but was found to have been 
in existence without having been questioned 
by any of the parties who might have been 
affected thereby for a period of some thirteen 
years: Held that the wajibml-arz might be 
taken ^%prima facie evidence of the custom 
of the village for which it was framed. The 
said wajib-ul-arz contained a clause relative 
to pre-emption rights to the following effect : — 
“When any muafidarvo. the palli desires to 
transfer his share, then first a share-holder 
in the patti takes it, and if he does not take it 
then another man who desires to take it takes 
it,” Held that this clause was declaratory of the 
village custom and that it was not intended 
thereby to adopt the Muhammadan law of 
pre-emption, Rustam Ali Khan v» Abbasi 
Beg AM, 

, [xi-i4e 

(144) . .] The 

plaintiff sued for pre-emption, basing his suit 
upon the wajib-ul-arz, but not stating whether 
he relied on a custom or on a contract. The de- 
fendant objected that the plaintift had refused 
to sign the wajib-ul-arz and therefore could 
not sue upon it. The chapter of the wajib-ul- 
arz upon which the plaintift relied was head- 
ed : — “ The private rights of the sharers and 
the particular customs and agreement, and 
detailed the practice in the village as to pre- 
emption first, in the case of sales, and, secondly, 
in the case of mortgages. The defendant gave 
no evidence as to the non-existence of any 
custom of pre-emption in the village. Held 
that the recital Contained in the wajib-ul-arz 
was good evidence of a custom of pre-emption 
prevailing in the village, and that the mere 
fact of the plaintiff not having signed the wajib- 
ul-arz would not disentitle him from suing 
upon it. Majidan Bibi v. Sheikh Hayatan 

AND ANOTHER, 


PBE-EMETlOH-Wajib-ul-ar^, (cont^ 

nued, ) 

(145/. — ^PariitionJl 

The wajib-ul^arz of a village contained a co- 
venant among the co-sharers that, iTl the event of 
any one of them selling his share, a right of 
pre-emption should be enforceable, first by a 
“ near share-holder” next, by a partner in the 
ihoke and thirdly by a partner in the village. 
The village was subsequently divMed into 
three separate mahals by means of a perfect ^ 
partition, under the North-Westcri? Provinces 
Land Revenue Act (XIX of 1873). Held that 
the agreement regarding pre-emption remained 
in force after the partition. The term “ village ” 
as used in the wajib-td-arz means a definite 
area of land with houses upon it, and does not 
necessarily imply a joint owi|errtTSp of such 
land, inasmuch as after partition there may ^re- 
main some community of interest, and things 
held and used in common by ali the inhabitants. 
Every one who lives in that area ha%a share in 
it, and may therefore be regarded as a ** share- 
holder” within the meaning of the wajib-ul-arz, . 
Gokal Singh and another v, Mannu Lae and 

ANOTHER. > 

, [V-26‘3 

(146) . .] The 

wajilh%l-arz of a village contained a covenant 
between the co-sharers giving rights of pre- . 
emption. The village was, lor revenue pur- 
poses, divided into two separate mahals but no ' 
ixesh wajld-7d-arz prepared. Subsequent 
to the division, a suit for pre-emption was 
brought by the owner of the property situate in 
one of the mahals in respect of a sale of pro- 
perty situate in the other. Held that the cove- 
nant in the wajib-ul-arz giving the right 
of pre-emption attached to and ran^vith the land, 
and was not put an end to by the divisiu^n of 
the^village for revenue purposes into two areas 
and that the suit was maintainable upon the 
wajib-ul-arz. In suits for pre-emption, where 
the plaintift alleges that the consideration stated 
in the deed of sale has been fraudulently over- 
stated he is bound to give prima. facie proof at 
least of such overstatement. Ramjiwan Sahu 
V. Raturaj Singh and another. 

- [IX-81 

(147) . The 

wajib- 7 d*arz of a village which consisted of _a 
single mahal contained the following _ provi- 
sion Every co-sharer may transfer his pro- 
perty either wholly or in part having regard 

to the right ei^xe-em'fC\QXx{^''balehazhaqqshafdsf 
The village was subsequently partitioned into 
two 7 nahais. Meld th^t the partition of the vil- 
lage did not render the previously framed wajih-> 
ul^arz inapplicable. Gakal Singh v. Mamtu 
Lai {L L. 7^11, 772) and Mnhammad 
Wilayai Ali Khanv. Abdul Rab {W» A’'., 1S89, 
p. 17). referred to. Abbas Aei and others v. 
Ghueam Nabi. 
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DiGEST 

PEE-EMPTION-Wajib-ul-arz, - (conti- 

(IIS), Partition ^‘When 

a viahal is divided by perfect partition into two 
or more separate mahals a separate record of 
rights should be framed for each of the new ma- 
hats. Where under such circumstances no fresh 
records of rights are framed for the new fnahals 
the co-sharers in any one of the new mahals 
cannot, unless under very exceptional circum- 
stancesi claim, under the terms of the old record 
of rights aPt^abie to the original undivided 
mahals pre-emption in respect of land situated 
in any of the other new fnahals, Ghure v. Man 
Singh (L L. R., 17 AIL, 226) referred to, Abdul 
Hai and others. l!^AIN SiNGH AND AN- 
OTHER, 

, [xvn-202 

(149) . ]. Cases 

where, after^the division of a village area into 
separate 7na'hals for which no new wajib-td'-ai'Z 
is drawn up, the old 'ivajib-uLarz for the whole 

■ area has been held to apply generally to the 
new fnahals, and such division has been held 
not to ahect covenants existing betw^een the 
co-sharers under such wajH^^ul-arz. distinguish- 
ed from cases where a new wajib^nLarz has 
after the division, been drawn up for each 
mahaL Gokal Smgh v. Mamm Lai (/. Z. R , 
•7 AIL, 772) and Jai Ram v. Mahabir Rat (/. Z. 
jR,, 720) referred to. Kuar Dat Prasad 

Singh v, Nahar Singh and others, 

[IX-79 

(150) . ; .] The 

wajib-ul*arz framed in 1856 of a village consist- 
ing of several paltis or tkokes gave a right of 
pre-emption the owners of each tkoke in 
respect of property situate in every other thoke, 
when such property was sold to any one haVlng 
no share in the village co-parcenery. The 
mahal subsequently became the subject of per- 
fect partition under the N.-W. P- Land Revenue 
Act (XIX of 1873), one of the was 
constituted a separate ?nahal and a new wajib- 
uLarz was framed for it. Prior to the partition, 
a proprietor of land both in the paltis which 
remained in Mie original ?nahal and in the paltis 
which formed the fiew fnahal, sold property in 
both to a stranger. Thereupon a co-sharer in 
the original mahal brought a suit for pre-emp- 
tion in respect of the property situate therein 
which had been sold, excluding the property 
situate in the new mahaL Held that the effect 
of the partition was to include property situate 
in the new ?mhal from the operation of the 
wajib-uLarz framed in #4856, amd to place it 
under new conditions as to the right of pre- 
emption ; that the plaintiff could, after the 
separation, exercise no such iwght against and 
in i^espect of share-holders and property so 
separated, nor could the ‘separate share-holders 
exercise any right of pre-emption against 
plaintiff and his property remaining^ in the 
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fined,) 

mlchal from which they had separated ; and that 
the suit to pre-empt that portion only of the 
property sold which was situate in the original 
mahal was maintainable. Durga Prasad v. 
Munsi (Z Z. R,, 6 All, 423); Hulasi v. Sheo Pra- 
sad (/. L. R., 6 AIL 45S); Kashmath v. Mnkkta 
Prasad (Z Z. R„ 6 AIL, $jo)]Molee Sah v. Mu- 
sammai Goklee {N,-W,Pn S,D, A* Rep., 1861, p, 
506); Ram Prasad v. Bui j eel Singh, {N.-W, P, 
H, C. Rep*, 1867, p. 252); Oomtrf Khan v. Moo- 
rad Khan {N,-W*P, 5. Z>. A, Rep,, 1865, A ^73) 
2in6. Sail g Ram v, Debt Prasad {N.-W, P* 
H. C. Rep., 1875, P’ 3^) referred to. 

n 

Mahmood. J.— The rule of the Muham- 
madan law that where more persons than one 
owning the property in virtue of which the pre- 
emptive right exists appear for the purpose ol 
suing, their rights are to be taken as equal 
per capita with reference to the number of 
pre-emptors, and not with reference to the 
number of the shares of each pre-emptor in such 
property, is so consistent with justice, equity and 
good conscience, that it must be followed in 
cases of rival suits for pre-emption under the 
wajib-uLarz where there is nothing to show 
that the rival pre-emptors are not equally 
entitled, Jairam v, Mahabir Kai and 
OTHERS, 

[¥-208 

(151) . .] Where 

a maiiza originally consisting of one mahal was 
divided by perfect partition into three mahals 
and a separate wa/ib-uLarz was prepared for 
each of them in which was inserted the follow- 
ing clause relating to pre-emption “ The 
co-sharers of the manza, provided they pay the 
proper price, can become pre-emptoi*s when a 
transfer of property is mftde." Held that the 
right of pre-emption was not limited to co- 
sharers in the mahal in which the property 
sold was situated. Mata Din and others v, 
Mahesh Prasad, 

[XII-100 

(152) . ,] Where 

at the settlement of a village constituting a 
single mahal a record of rights was framed 
giving certain pre-emptive rights to the co- 
sharers in the village, but subsequently the 
village was divided by perfect partition into 
three separate mahals, and in accordance with 
the rules of the Board of Revenue of the i3th 
November, 1875, issued under g. 257 of Act No, 
XiX of 1878 new record of village customs 
was framed which did not give to the sharers in' 
the different mahals any right of pre-emption 
inter se, it was held that the latter reci>rd of 
village customs \vas a valid and binding docu- 
ment and no right of pre-emption existed in 
favour of the co-sharers in any one mahal in 
respect of land situated Ip. another mahaL 



PBl^-EMPTIOST-Wajib-ul-arz, {conii- 

, ?med.) 

P^rAiKMAN, J.— Unless at the time of parti- 
tion a right of pre-emption is specifically 
reserved by the co-shar^rs in respect of lands 
lying in the other mahals, such right of pre-emp- 
tion is not to be presumed from the mere fact 
that when the village formed^but one 7nahal the 
co-sharers bad pre-emptive rights against each 
other. Ghure and another v. Man Singh 

AND ANOTHER. ^ 

* [XV-70 

(153) . ,] Where 

a village originally forming one mahal is 
divided by perfect partition into two or more 
separate mahals unless at the time of partition 
a right of pre-emption is specifically reserved 
by the co-sharers in respect of land lying in 
other mahali such right of pre-emption is not 
to be presumed from the fact that when the 
village formed but one 7 nahal the co-sharers 
had pre-emptive rights against each other. 
Ghure v. Ma 7 i Smgh (/. L. i?., 17 All , 226) 
followed. Abdul Aziz Khan and others v, 
Husen Ali Khan and another. 

[XV-233 

( 154) , — — Superseded-^ VVajib-^il- 

a 7 zl] The plaintiffs brought their suits in 1890 to 
pre-empt certain property situated in the Gorakh- 
pur district. Their claim was based upon two 
grounds one an alleged contract said to be re- 
corded in and approved by a %vajtb-7d-arz of 
i860, relating to the village in question, and the 
other a custom of pre-emption alleged to be 
existing in the village. The period during 
which the wajib-ul-arz of i860 was in force 
expired prior to the sale which gave rise to the 
right of pre-emption sought to be enforced. 
Subsequently to the expiration of the wajib-ul- 

certain rules had been framed with re- 
ference to the settlement of the Gorakhpore 
and Basti districts the material portions of 
which for the purposes of the present case were 
as follows : — “A memorandum of the village cus- 
toms will be appended to each khewat by the 
Assistant Settlement Officer when he verifies the 
jaf 7 taba 7 zdl and it will take the place of the 
document hitherto known as the wajib-ul-arzA 
In regard to any custom or cnstitution pecu- 
liar to the mahal the following matters should be 
noticed [clause(i 3 f), s. 25]. — (<2:) pre-emption (as 
regards 77 iahals which belong to other than 
Muhamadan proprietors) when the proprietors 
expressly demand that it may be noted and 
prove conclusively that the custom exists.” At 
the new settlement made in accordance with 
these rules no mention of the right of pre-emp- 
tion as obtaining in the 77 tahal in question w’as 
^corded. Upon these facts it was held by Edge, 
CJ., jfnd Burkitt, J., that having regard to the 
rules abovementioned framed by the Board 
of Revenue for the settlement of the Go- 
rakhpore and Basti districts the mere absence 
of any mention of the :^ght of pre-emption in 


PBE-EMPTIOH-Wajib-nl-arz, conii- ^ 

7i7ied) 

the n^w m’^^orandum of village customs was 
in itself no evidence that the ciistojp of pre-emp- 
tion had ceased to exist and that the wajlb- 7 d~ 
^zr0ofi86o might be used as evidence of the 
existence of such custom. 

Per Airman, J.—The absence from the new 
memorandum of village customs of any mention ^ 
of the existence of a right of prere!r*ption was a 
circumstance which the Court would be entitled 
to take into consideration in any conflict 
evidence as to whether or no the custom of 

S re-emption did exist. Sadhu Sahu v. Raja 
1am and others. 

3 '^[xiiiaoo 

( 1 55) . Retrospective effect. ] 

The pre-emption of rights of the parties to a 
deed of conditional sale c^n not affected by 
a wajib-7d~arz prepared subsequently to the 
execution of the deed of conditional sale, but 
prior to the sale becoming absolute they not 
being parties to the wajib-^d-aj^z, and tne 
wajib-ul-arz not apparently indicating any 
pre-existing custom of pre-emption in the *vil- 
Ige. Bechan Rai and others v, Nand Ki- 
SHORE Rai. 

[Xn-18^' 

( 15 G). Frafned when there was 07ily 

07te p7'op7ietor),] Held that a document pur- 
porting to be a wajib-ul-arz which was drawn 
up at a time when the 7 nakal to which it rela- 
ted was owned by one single proprietor could 
not be regarded as any evidence of a custom 
of pre-emption prevailing in X\i^.i 97 nahaL V 7 na 7 i 
Prasad w &a7iddha7‘p Si7tgh {L. i?,, 14 V. 

12*). Jaiman Bibi V, Mir Ali Husen and 

ANOTHER. 

[XVIII-89 

(8). Miscellaneons eases. 

(J57), M7iha77imada7i law — Su7t7ii — 

Shia.] A Shza Muhammadan ^cannot avail 
himself of the Su 7 mi law so as to maintain a 
successful suit for pre-emption against a Szizmi 
vendee. PiR Bakhsh v, Sughra Bibi. 

[XII-34- 

Hi7tdu vendoKl Held 

that a suit for pre-emption founded on the Mu- 
hammadan law wc3Kld not lie where the 
vendor was a Hindu (though the vendee and 
the pre-emptor are Muhammadans) but one 
founded on custiMn wotild lie. That where the 
plaintiff had founded his claim on both, both 
must be looked into. Muhammad Habib Ullah 
V. Abdullah. 
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BBE-EMPTIOIT— Miscellaneous, {conti- 

nued.) 

059). -.When to Bi' applied ^ 

Held by the ^uil Bench that, in a case of pre- 
emption, where the pre-emptor and vendor are 
Muhammadans and the vendee a non-Muham- 
madan, the Muhammadan law is to be applied 
to the matters, in advertance to the terms of 
s. 24 of |;he Bengal Civil Courts Act (vl of 
1871). Sheikh Kudratulla v. Mohini Mohuti 
Skaka (4. R., 134) dissented from. 

Per Petheram, C. and Oldfied J that 
by provisions of s. 24 of the Bengal Civil Courts 
Act, the Court was not bound to administer 
the Muhammadan law in claims for pre-emp- 
tion; but that on grounds of equity that law 
had a}way(?»4^egi administered in respect of 
such claims as between Muhammadans and it 
would not equitable that persons who were 
not Muhammadans but who had dealt with 
Muhammadans in respect of property knowing 
the conditions and obligations under vyhicfa the 
property was held, should, merely by reason 
that they were not themselves subject to 
thf Muhammadan law, be permitted to evade 
those conditions and obligations. 

Pf,f Mahmood J., thaf by a liberal con- 
struction, the rule of the Muhammadan Law as 
to pre-emption is a “religious usage or institu- 
,tion” within the meaning of s. 24 of the Bengal 
Civilr, Courts Act, and, as such, is binding 
“bn the Courts. Also per Mahmood, J., that 
the word “parties ''as used in s. 24 of the 
Bengal Civil Courts Act, does not mean the 
parties to an action, but must be interpreted 
with the reference to the inception of the right 
to be adjudicated upon. Also per Mahmood, 
J., the right of pre-emption is not a right of 
“ repurchase ” either from the vendor or from 
the vAdee, involving any new contract of sale, 
but it is simply a right of substitution, entitl^ig 
the pre-emptor, by reason of a legal incident 
to which the sale itself was subject, to stand 
in the shoes of the vendee in respect of all the 
rights and obligations arising from^ the sale 
under which he has derived his title. The 
history and nature of the right of pre-emption 
discussed by Mahmood, J. Shmnsk-ool- 
nissa V. Zohra Bibi (N.-UK P, H. C, Rep,^ 
1874, p^ 2); Chundo V. Hakeem Alim-ood^deen 
{N.-W. P^ H. C. Rep.y 1874, p. 28); Ibrahim 
Said V. Muni Mir Uddin {Maa.^ H. C. 
Rep,t p, 26); Moti Chand v. Mahomed Hossein 
Khan P. H. C Rep., 1875, H?) 

and Dwarka Das v. Husain Bakhsh (/. L R., 

I AIL^ 564) referred to, Gobind DaVal v, 
Inatatullah and Brij Mohan Lal v, Abul 
Hasan Khan. 

[V-228 

(leO).- .] In 

cases of pre-emption to which the Muhammadan 
law applies, the rules 'of that law are to be 
administered in their entirety where they are not 
inconsistent witK the principles of iusticor. equity 
and good coas/^ience, . Chundo v, nakepn AUm^ 


Miscellaneous, 

nued.) 

ood-din (N. W, P. C. Rep,, 1874, 28) and 
Gobind Dayalv, Inyat-ullah\l , HR., 7 AIL, 
775) refered to. Amir Hasan- Rahim 
Bakhsh and others. 

[XVII -118 

( 161 ) . Wajib-ul'^arz.l Held 

that where a pre-emption suit is founded on the 
Muhammdan law as well as tlje wajib-ul-mz 
the latter would govern \he suit. Tafazeul 
Husain and others v, Hadi Hasan. 

[VI -139 

( 162 ) . ^ .] In 

a suit for pre-emption based on a wajib-ul- 
arz the material words of the wajib-td-arz under 
the heading of “ custom for pre-emption” were 
as follows “ At the time a proprietary share is 
transferred a right of purchase will vest, first, 
in a co-sharer of the same family,^ and then in 
the other co-sharers of the village in preference 
to a stranger, provided that the same prices 
paid by the co-sharer as is offered by the 
stranger.” Held that these -^vords were intended 
to define a special custom of pre-emption, and 
did not merely mean that the custom of pre- 
emption according to the Muhammadan law 
was to be followed. Ram Prasad v. Abdul 
Karim (/. L. R., 9 AIL, 513.) distinguished. 
Jasoda Nand and another V, Kandhaiya 
Lae.. 

[XI -136 

( 163 ) .*— ~ — WaJib-uLarz ---Evidence of cus* 
toml\ Although a wajib-ul-arz as a general 
rule, is some evidence of a custom in the village 
to which it relates, a wajib-ul-af z of 1874 Is not 
satisfactory evidence of what was the custom in 
1816. Queere whether a custom that Muham- 
madan daughters did nc?t inherit from their 
fathers would not be bad, as overriding the 
Muhammadan law. Musammat Sarupi v. 
Mtikh Ram (iV. W. P. AT. C. Rep.,, 1870,/, 227) 
referred to. Ramzan Ali Bechai and 

ANOTHER. 

[VIII-IIS 

(164) . Confraci— Custom .] The right of 

pre-emption, when it exists among Hindus, is 
a matter of contract or custom agreed to by the 
members of a village or community. Such a 
custom is not properly described as attached to 
the land, and as soon as any members of a 
Hindu community, who have agreed to be 
governed by it, sell to any one who is a 
stranger to the agreement, the land is no longer 
sulriect to pre-emption. Hira and another 
V, Kallu and others. 

[V-295 

( 185 ). Ofer to purchase at fixed sum-* 

Decree on pay?neut of price found by Court f\ 
The Court of first instance dismissed a suit to 
enforce a right of pre-em^)rioo, although it found 
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that the plaintiff had such right, on the ground 
that the actual price of the property was a 
larger amount than the aiBount which the plaintiff 
alleged it in his plaint to be, and the plaintiff , 
had not in his plaint expressed his readiness and 
willingness to pay any amount which the Court 
might find to be the actual price. On appeal 
by the plaintiff the lower appellate Court gave 
him a decree cojjditional on the payment of such 
larger amount w^xthin* a fixed time. Held that 
it was not necessary to interfere within the 
exercise of the lower appellate Court’s discretion 
in the matter, particularly as ^he defendant had 
not objected to such exercise in his memorandum 
of second appeal, Dtirga Prasad v. Nawazish 
All (/. Z. i?., I All.i 591) distinguished. 
Naxfbat Singh v, Kishen Singh. 

[1-54 

... 

that, where a plaintiff in a pre-emption suit, 
claiming the property on payment of a certain 
fixed sum which he alleged to be the real price 
did not allege his readiness to pay whatever sum 
the Court might find to be the actual price and 
the Court found the actual price to be higher 
than that ofiered, the plaintift could not get a 
decree on the payment of the higher price, 
Lachman Singh Ram Prasad. 

[11-244 

Necessary parlies--- Vendor."] In 

a suit for pre-emption it was objected by the 
vendee in second appeal that the vendor had 
not been made a party. Held that, whether the 
omission to make the vendor a party in a suit 
to enforce the right of pre-emption renders the 
suit unmaintainable or not as the vendee had 
not been prejudiced t>y such omission in this 
case, the objection taken, at such a late stage of 
the case could not be allowed. Hira Lal v, 
Ramjas. 

[III-208 

(168), — In this suit for pre- 

emption the plaintiff’s allegation, that the price 
entered in the sale-deed was fictitious, was 
decided adversely to plaintiff. Accordingly the 
Court decreed the claim but ordered the parties 
to bear their own costs. Against this order for 
costs the defendant (vendee) appealed. Held 
that, as in answer to the pre-emptive demand 
(through a notice) the vendees gave clear and 
precise notice that they (the plaintiffs) might take 
the property on payment of the full price 
entered in the sal^-deed and as that was found 
to be the correct price, and the defendants were 
entitled to get their costs from the plaintiff. 
Maxwell and others v. Himanchal Singh 
AND oAiERS. 

[IV-34 

(1(59). >Ageul.] It^is a general rule of 

pre-emption that any or omission on the 
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part of a 3uly authorized agent or manager 
of the pre-emptor has the sam« effect upon 
pre-emption as if such act or omission had 
been made by the pre-emptor himself. Hari- 
HAR Datt V, Sheo Prasad and others. 

,[IV-256 

(170).- — ^ --‘ ••Rlgkl of pre»empto^ to recover * 

mesne pro fits Although a succe'ssful pre-emp- 
tor becomes substituted for the original trans- 
feree and thus becomes entitled to the benefits 
of the transfer those benefits cannot be claimed 
by him for any period antecedent to such sub- 
stitution itself and a pre-emptor^efore his 
pre-emption, is actually enforced, '^Ssesses^no 
such right in the subject of pre-eymption as 
would entitle him to any benefits arising out 
of the property which he is entitled to take 
but has not yet taken. The origkial vendee 
cannot, whilst he is in possession, be regard- 
ed as trespasser ^vho would have no right 
to enjoy the usufruct of the property which 
he has purchased. Uffdan Singh v. Afif- 
neri Khan (2 Calc. S* D. A. Rep,^ 85) dissent- 
ed from, Manik Chand v, Rameshur Rae 
{N-W. P. S. D. A. Rep., 1865, Vol //.. 171); 
Buldeo Pershad v. Mohun {N.^W. P» S\ C. 
Rep., 1^66, Rev, Ap.^yS^zw^Ajudhia v. Baldeo . 
Singh (/. Z, R. 7 AIL, 674) followed. In i'eb- 
ruary, 1883, a decree for pre-emption was ob- ^ 
tained in respect of a mortgage by conditional 
sale executed in August, i882. On the 23rdi 
August, 1883, the decree-holder executed his 
decree by depositing the principal amount of the 
mortgage-money and obtained possession of the 
property in substitution for the original mort- 
gagee. In June, 1884, the mortgagor, proceed- 
ing under s. 83 of the Transfer of Proper tjmct, 
deposited in Court the sum of Rs. 699, claiming 
the same to be adequate for redemption . The 
case was, however, struck off in consequence 
of the pre-emptor’s objection to receiving the 
deposit on the ground that it did not include 
the interest due on the mortgage. The deposit 
remained in Court, and on the 21st August, 
1884, the mortgagor deposited a further sum on 
account of interest, but this also the pre- 
emptor refused to receive, for the sime reason 
as before. In a suit by the mortgagor for re- 
demption of the mortgage, it was found that the 
amount deposited was all that ivas due on the 
mortgage on the 21st August, 1884. Held that 
until the 23rd August, 1883, when the defendant 
enforced his pre-emptive decree by depositing 
the consideration for the conditional sale of 
August, 1882, he had no such interest in the 
subject of pre-eAption would entitle him to 
any benefits arising therefrom, and that the 
defendant was not entitled to claim any in- 
terest on the mdftgage-money for the period 
antecedent to the 23rd August, 1883. Semble 
that the proper person entitled to receive the 
interest for that period was ■•the original 
condition^ vendee and the Court which passed 
the decree for pre-emption should h^e allowed 
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him the amount of sttOh interest in' addition to 
the principal mortgage-money. Ashik Ali v. 
Mathura Kandu (/. L.R,,S AIL^ 187) referred 
to. Held^ with reference to s. 84 of the Trans- 
fer of Property Act (IV of 1882) that the Courts 
below were right in not allowing interest to the 
defendant after the 21st August, iS8^ when 
r the plaintiff, to his knowledge deposited the 
whole moiij^due on the mortgage, Held^ with 
reference to the last paragraph of s. 51 of the 
same Act that the Courts below were wrong 
in subjecting their decrees in favor of the plaintiff 
to the condition that the defendant should 
not be evicted till the crops he had sown were 
cut. DeoJ^t Ram Autar. 

" « [VI-149 

( 171 ). ,] Held 

that a pre-eraptor who had obtained a decree 
for pre-emption in nsspect of a share in a pure 
mmindarl village could not successfully main- 
tain a suit against the judgment-debtor co-sharer 
fCr the.profits of the pre-empted share accruing 
between the date of the original decree and the 
date of his obtaining mutation of names, such 
profits having been collected by the lambardar 
but -not paid over to the judgment-debtor ; inas- 
much as neither could the Lambardar be con- 
sid^ed as an agent of the co-sharer, whose 
possession of the profits was the possession of 
fiis principal, nor was there any obligation on 
the co-sharer to collect the profits and hold 
them to the use of the plaintiff. Sri Kishen 
Lae V. Atma Ram. 

CXVII-45 

{lg2). .] B 

purchased a share in a mahal on the 3rd January, 
i%Zo^{Pm, 1287 Fatli). A sued ^ and the ve^ndor 
to enforce his right of pre-emption, and, on the 
24th March, 1882, {Chait^ 1289 Fasli) obtained 
a final decree enforcing the right. Subse- 
quently B, as a co-sharer in the mahal, during 
1288 Faslh claimed from A, as lambardar 
of the mahal^ the profits of the share for 1288 
Fasll Held that the pre-emptive right which 
was declared in the suit instituted by A, when 
it was once established, existed, and must be 
presumed to have taken effect on the date when 
the subsequently awarded sale to B took place 
and therefore there was no period of time during 
• which B vras properly in possession of the 
share and entitled to profits from A in his 
character of lambardar, but A must be presum- 
ed to have been in possession and entitled to 
the profits from the date of^the sale to B^ 
AjUDHiA V, Baldeo Singh. 

[V-177 

(173), Pre-emptor entitled to benefits 

of covemnll In this suit for pre-emption the 
plaintift claimed the benefit of an agreement, 
entered into between the vendors and vendees, 
that a pori^on of .the purchase-moittey should 
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/continued.) 

remain on credit. Held that the plaintiff was 
not entitled to it, as the wajib-ul-ars gave only 
a right of pre-emption md not t© stand in the 
position of the purchaser so as to take advan- 
tage of ev&vy particular arrangement which may 
have been made between the parties. Nihal 
Singh and others v. Kokaee Singh and 
OTHERS. 

,, [V-314 

See No. (93). 

(174) . - - • Rights and liabilities of pre^ 

emptori] Under a registered deed of mortgage, 
dated in May, 1869, the mortgagee had a ri^it to 
immediate possession ; but by arrangement 
between the parties, the mortgagors remained 
in possession, the right of the mortgagee to 
obtain possession as against them being, how- 
ever, kept alive. In October, 1869, the mort- 
gagors sold the property and thereupon one R 
brought a suit to enforce the right of pre-emp- 
tion in respect of the sale and obtained a decree 
and got the property and sold it in 1871 to Z). 
In 1883, the mortgagee brought a suit against 
D to obtain possession under his mortgage. 
Held, with reference to a plea of adverse pos- 
session for more than twelve years set up by 
the defendant, that the position of a person ^ who 
purchased property by asserting a right of pre- 
emption was not analogous to that of an auction- 
purchaser in execution of a decree, but that 
such person merely took the place of the original 
purchaser and entered into the same contract 
of sale with the vendor, that the purchaser 
was making. There was privity between him 
and the vendor, and he came in under the 
vendor and his holding must be taken to be in 
acknowledgment of alTobligations created by his 
vendor. Anundoo Moyee Dossee v. Dhoncndro 
Chunder Mookerjee (14 Moo. /. A., \m\% B. L. 
R., 122) distinguished. Held, also, that although 
it would be material to show that the defendant 
had in any way by fraud been kept out of know- 
ledge of the mortgage, his not having notice of 
it would not otherwise affect his liability inas- 
much as the principle on which Courts of Equity 
in England refuse to interfere against bon^ fide 
purchasers for a valuable consideration, without 
notice, when clothed with the legal title, had no 
applicability in the Courts of British India. 
Held, under these circumstances, that there was 
no equitable ground why the plaintiff's right 
under the mortgage, which had priority, 
should be defeated by the defendant's purchase. 
Durga Prasad z#. Shambhu Nath and. 

OTHERS. 

[VI-Il 

(175) , — suits for pre-emptionl\ 
Where two rival pre-emptors* each haying an 
equal right to claim pre-emption under a 

arz, bring suits to enforce their rights,' in the 
absence of anything in the wajib-ufarz to the 
contrary, the rule ol Muhammadan law must be 
observed, and however^ the property may be 
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(co?itmued^) ^ 

divided by the decree of the Court between the 
successful pre-emptors, the Court must take care 
that the whols share muat be purchased by both 
pre-emptors, or on the default of one, by the 
other, or that neither of them should obtain any 
interest in the property in respect of which the 
suits were brought. In two rival suits for pre- 
emption, the Court gave one claimant a decree 
in respect of a three annas share, and the other 
a decree in respect* of a two annas six pies 
share of certain property, each decree being 
conditional on payment of the price within thirty 
days. The Court further directed that in case 
of either pre-emptor making default of payment 
within the thirty days, the other should be enti- 
tled to pre-empt his share on payment of the 
price thereof within fifteen days of such default. 
Both pre-emptors made default of payment with 
in the thirty days. One of them, within the fur- 
ther period of fifteen days, paid into Court the 
price of the share decreed in favor of the other, 
;^nd claimed to pre-empt such share. Held 
(affirming the judgment ot Mahmood, J.) that the 
claim was inadmissible, since to allow it would 
have the effect of defeating the rule of law 
that a pre-emptor must buy the whole and not 
part only of the property which he is entitled to 
pre-empt. Arjun Singh v, Sarfraz Singh, 

[VIII-55 

(176) . .] AandB 

were two rival pre-emptors. A's suit was dis- 
missed on the sole ground that it was barred 
by s. 13, Civil Procedure Code. He preferred 
an appeal to the lower appellate Court. In the 
meantime B’s suit was decreed and it was 
declared that he had a preferential right than 
A^ The lower appellate Court therefore dis- 
missed the appeal on the ground that B having 
a preferential right nothing remained of the 
appeal to be decided. Held that the loiver 
appellate Court was wrong. It should have 
given an alternative decree, Kashi Nath v. 
Mukia Prasad {W. N 1884,^. 119) referred to. 
Lekhraj Singh and others v. Sripat Dial 

AND OTHERS, 

CV-329 

( 177 ) . Appeal,} 

A and Bt two rival pre-emptors, brought two suits 
to enforce their rights of pre-emption and made 
the vendors, the vendees and the rival pre-emptor 
parties to the suit. Both the suits were tried to- 
gether but resulted in two decrees. In the first 
it was held that A had a preferential right than 
B, in the other B obtained a decree subject to 
the right of A» ¥0 appeal was preferred from 
thefitst. From the second B preferred an appeal 
upon the ground that the consideration was 
excessive and that .d! had lost his right of pre- 
emption. Held thdit no appeal having been pre- 
ferred from the first decree it became final be- 
tween the parties and any issue decided therein 
could not be re-opened, Chajju v, Sheo Sahai. 

♦ lVII-301 
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( 178 ) . — — Custom-^Evidence — Previous 
judgment.} In a suit for pre-emfitioii based on 
custom, evidence of decrees passed in favour 
of such a custom, in suits in which it was alleged 
and denied is admissible evidence to prove its 
existence. The most satisfactory evidence of 
an enforcement of a custom is a final decree 
based on the custom. Gajju Lai v. Fateh Lai n 
(/. L, R, 6 Calc., 17 1) distinguished. Koo* 
doottoollah.t v. Mohmee MoJum Shaha (5 Rev, 
Czv. and Cr. Rep., 290); Sheo Churzi v, Goodur 
(N.-JV . P, H.C, Rep., 1 868, ^.138) dind. Lachm-Ufi 
Rat V. AkdarKhan (/. L. R., i All., 440) re- 
ferred to. Gurdayax. Mal 2;^. Jhandu Mal. 

" [VIII-a42 

( 179 ) .-^ Personal right.} According to 

the Muhammadan law applicable t» the Sunni 
sect if a pre-emptor h2m not obtained his 
decree for pre-emption in his life-time the 
right to sue does not survive to his heirs. 
Muhammad Husain v. Niamat-un-nis^ia 

AND OTHERS. 

[XVII-i93 

( 180 ) . - IVajid-ul-arsi — Construction,} 

The clause relating to pre-emption in a village • 
wajib-uLarz ran as follows : — “ At the tiffie 
the transfer of a zammdari right a right of pre- 
emption will accrue against a stranger, on 
payment of the price paid by him, firstly, to a 
co-sharer, who is descended from an ancestor 
from whom the vendor is descended ; secondly, 
to joint sharers, and, thirdly, to sharers in the 
mahall' Heldhy Blair, J., that under this wajib- 
ul-arz the right of pre-emption w#uld OLiIy#arise 
where the sale was to a “ stranger ” in the 
se^e of a person not included in any of the 
three classes of pre-emptors specified. Held by 
Aikman, J., that under this voajib -ul-arz the 
right of pre-emption might arise also in favour 
of a higher class of the three classes of pre- 
emptors upon a sale by a member of a higher 
class to a member of a lower class. Ali Jan v. 
Pheku (W. N. 1895, p. 9) referred to. Ilahi 
Bakhsh V, Ghueam Abbas, ^ 

[XVIII-15 

(iSi). Right pleaded hi defeztee.} A 

co-sharer of a village, who is in possession, ■ 
can not plead the existence of a right of pre- 
emption in defence to a suit for possession by 
the purchaser of the rights and interests of an- 
other co-sharej. Ajudhia Bakhsh Singh v. 
Arab Ali Khan and^others. 

^ [V-29l 

Queen’s proclamation of 1st Novem- 
ber, ‘1858. 

Retrospective effect,} Held tSat the effect of 
the Queenis proclamation of the x«t of Novem- 
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iSSS, (continued,) ^ 

Ber, 1858, was prospective merely? '’and did not 
operate to rfstore property which had been 
confiscated. Ganga Bat v. Swinion (2 Ind, 
fur,, N, 5., 124) referred to. Janki Prasad 
Rai Partaf Chahd Bahadur, 

[XVII-129 

Eegulation No. XV of 1793. 

P) , — — Usufructuary mortgage-^ Wajib- 

ui-arZ'^Accotmt,} y, the usufructuary mort- 
gagee for Rs. 1,250 of certain land, of one-ninth 
of which he had purchased the equity of 
redemption, in 1854, gave a usufructuary mort- 
gage of theigpd to N tor Rs. 2,700 of which Rs. 
1,950 represented the mortgage-money of the 
land he held as mortgagee, and Rs. 750 of the 
land he held as proprietor. By the instrument 
of the mortgage it was provided that the mort- 
gagee should take ||1 the profits in lieu of 
interest and the mortgage should be redeemable 
on payment by the mortgagor of the principal 
money. In 1880 i% the representative of the origi- 
nal mortgagor in respect of eight-ninths of the 
land, sued, with reference ^to Regulation XV of 
1795, for possession of the land, on the ground that 
the mortgage had been redeemed, as the princi- 
pal money and interest at twelve per cent had 
been received out of the profits, and claimed an 
jaccornt N set up as a defence that the provisions 
of that Regulation were not applicable, as after 
its repeal, oy Act XXVIII of 1855 the mortgagor 
had agreed not to claim an account. This 
agreement, he alleged, was contained in the 
wajih'Ul^arz di Held that X\i<t wajib^ul- 
arz did not contain a new contract, or ratifica- 
tion of the old contract of 1854, between the 
parti^.s but ny^rely a recital of the mortgage 
and therefore F was entitled to an account, 
HeM also that the account should be calcul^ed 
on eight-ninths onij of the land. Observation 
by Stuart, C. J., on Regulation XV of 1793 and 
Statute 13, Geo. Ill C, 63. Skah Makhan Lai v. 
Sri Krishna Singh (2, B, L, i?., P, C., 44); Badri 
Prasad v. Murtidhar (L L, /?., 2 AIL, 593) 
referred to. Mahtab Kuar v. The Collector 
OF Shahjahanpur. 

[III-43 

Satisfaction of mortgage- 

money from usufruct---OnMs:\ The question 
in the suit was, whether the mortgage-money 
had been satisfied or not, out of the profits of 
the property mortgaged. The usufructuary 
mortgage was made on the 17th December, 1844. 
and was governed by Regulation XV of 1793' 
s. I !. Held that the burden of proving that it 
had not been satisfied ^ay on ^the mortgagee 
defendant in the suit., Abdul Ghani v. Durga 
Prasad and others, 

^ [in-90 

Eegulation XVn of 1800. 

^--^-Preliminary demand S. 8of 
Regulation ^ XVII of 1806 contemplates a 
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previous demand of payment of the mortgage- 
money and non-compliance therewith as a 
kind of cause of actioE for commencing fore- 
closure proceedings, and such demand must 
therefore necessarily be made before the 
mortgagee has the right of applying for 
foreclosure and the omission to make such 
demand vitiates the foreclosure proceedings 
altogether. Bekari Lai v, Bern Lai (/. L, R,, 

3 All,, 408) followed. Ka£an Singh v, Mohan 
Lal and another. 

[11-148 

See also 

SiTLA BAKHSH and ANOTHER V, LaLTA PrA- 
SAD. 

[VI -140 

Kubra Bibi V , Wajid Khan. 

Cxiii- 2 oe 

(2) .— ^^ - NoUce — Signature--^S€alI^ A 

notice issued under Regulation XVII of i8o6, 
which does not bear the signature of the Dis- 
trict Judge, but bears the seal of his Court only 
is informal and bad and the foreclosure proceed- 
ings in which such a notice has issued are in- 
valid ab initio, Basdeo Singh and another 
V . Matadin Singh and another. 

[11-25 

(3) ^ Signed by Munsarim,] The 

provisions as to the procedure to be followed in 
taking foreclosure proceedings under Regula- 
tions a VI I of 1806 are not merely directory, but 
strict satisfaction of the prescribed conditions 
therein laid down precedes the right of the con- 
ditional vendee to claim^ the forfeiture of the 
conditional vendor's right and the various require- 
ments of that section have to be strictly observ- 
ed in order to entitle a mortgagee to come into 
Court and, upon the basis oi the observance of 
those requirements, to assert an absolute title 
to the property of the mortgagor. Norender 
Narain Singh v. Dwarka Lal Mtmdur 
(A L, R, 3 Calc,^ 397) and Mad/io Pershad v, 
Gajadhar (/. L, R., ii Calc,, nx) followed. In 
a suit for possession of immoveable property 
by a conditional vendee under a deed of a con- 
ditional sale, alleged to have been foreclosed 
under Regulation aVI I of 1806, it appeared that 
except a recital in the application for foreclosure 
itselt, there was nothing to show that any pre- 
liminary demand was ever made upon the 
mortgagors for payment of nTortgage debt; that 
there was no proof of the ‘‘notice itself having 
been served upon the mortgagors, which it lay 
upon the plaintiff to establish ; that there was 
nothing to show that the notice which was^issued 
was signed by the J udge to whom the applica- 
tion was made ; and that it was not proved that 
a copy of the application was forwarded along 
with the notice to the m^>rlgagors or that its terms 
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were ever brought to their knowledge. Held 
applying to the case the principles stated above 
that the provisions of Steguiation XVIi of 1806 
had not been satisfied and that the plaintiff had 
not fulfilled his obligation, namely to prove 
affirmatively that those provisions were strictly 
followed. Held also that to treat the suit as 
one instituted under the Transfer of Property 
Act, and to alloty the 4>laintiff to obtain such relief 
as he would be entitled to by that Act would be 
to countenance an entire change in the nature 
and character of the suit as it was originally in- 
stituted, and that this was a course not sanc- 
tioned by the law. Sitla Baxhsh v, Lalta Pra- 
sad. 

[VI-140 

( 4 ) , .] Held 

that where the notice of foreclosure under s. 8 
of Regulation XVII of 1806 was signed not by 
the Judge but only by the Munsarim, the fore- 
piosure proceedings were void ab initio. Held 
also that the notice v/hich was upon the record 
of the foreclosure proceedings and bore the 
mortgagor’s signature must be regarded as the 
original notice in the matter ; and that the ac- 
knowledgment of receipt of notice by the mort- 
gagor did not cure the inherent defect of its 
non-signature by the Judge, Hanuman Saran 
Singh and anoiher v. Bhairon Singh. 

[IX-109 

( 5 ) . Signed by Subordinate 

Judgei] Held that a *^parwand* purporting 

to be issued under the provisions of s. 8 of 
Regulation XVII of 1806, but signed, not by the 
District Judge, but by the Subordinate Judge 
in charge of the current duties of the office of 
the District judge was not a good notice in law. 
PiRBHU Lad V, GANf^AT. 

[XIV-S3 

(5). Signaiure’^Initials.l In 

proceedings for foreclosure of a mortgage under 
Bengal Regulation, No. XVII of 1806, it is not 
necessary that the fact that a demand for pay- 
ment was made before the petition for fore- 
closure was presented should appear on the face 
of the proceedings ; it is sufficient if the plaintiff 
in his suit for possession shows that the demand 
was so made. A parwana issued under the 
provisions of s, 8 of the abovementioned 

Regulation is not signed as required by that 
section with the * ‘official signature” of the Judge 
when it bears merely the initials of that officer. 
Madho Persad^. Gajudhar il, L. Calc,^ 
in) referred to. The term ‘‘stipulated period” 
as used in s. 8 of Regulation No, XVII of 
1806, means the full term on the expiry of which 
the mt)rtgage-money is payable, notwithstanding 
that under the strict terms of the mortgage the 
mortgagee might be entitled to foreclose at an 
earlier period, Srimati Sarasibala Debt v, 
Nmd Lai Sen (S» £, R*% 3S9) imdad 
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Husmn Lai (/. Z. i?., 3 AIL^ 509) re- 

ferred to. Kubra Bibi Vt. WajibsiKhan. 

[XIII -209 

( 7 ) . Foreclosure before term fixed, 

An instrument of conditional sale provided that 
the conditional vendor should retain possession 
of the property to which it related paying in- ^ 
terest on the principal sum bur^ annually at 
twelve per cent, and should repay the principal 
sum but within seven years ; that by the fourth 
clause thereof, in the event of default of pay- 
ment of interest in any year, the term of seven 
years should be cancelled and the condi- 
tional sale should at once becci^ absolute; 
and that (by the fifth clausie thereof) in* the 
event of the principal s^m lent iK>t being re- 
paid at the end of seven years, the condi- 
tional sale should become absolute. Default 
having been made in th^ payment of interest 
annually as stipulated, the conditional vendee, 
the term of seven years not having expired, 
took proceedings to forclose, in pursuance^of 
the condition contained in the tourth clause 
of the deed, and the conditional sale was de- 
clared absolute. The conditional vendee tlien 
sued for possession of the property. Held that 
the fifth clause of the deed did not dispense 
with the necessity of complying with the pro-' 
visions of s* 8 of Regulation XV i I of iSoO an 4 „ 
was compatible with them, and on or after 
the expiry of the stipulated period application 
for the foreclosure ot the mortgage and render- 
ing the conditional sale absolute in the manner 

rescribed by that Regulation might and must 
e made ; that the condition contained in the 
fourth clause of the deed in effect defeated and 
violated the provisions of that Regulatioi^ and 
summarily converted a conditional into an ab- 
scf ute sale in disregard and’ defiance thereof, and 
the foreclosure proceedings taken by the con- 
ditional vendee before the expiry of the period 
stipulated for the repayment of the principal 
sum lent were irregular, and the sale could only 
be rendered conclusive in the manner prescribed 
by that Regulation in pursuance of the fifth clause 
of the deed; and that accordingly such suit was 
not maintainable. Imdad Husaki? v, Ladman 

AND ANOTHER. 

[I-IS 

(8) .-— Payment in Court— Conditional 

payment. ’I Heldth^X, in a suit for foreclosure,, 
payment in Court of the mortgage-money, by 
the mortgagor within the year of grace, but 
accompanied with a protest that the debt had 
been paid and^ that legal proceedings would be 
taken to recover tlffe money back, was not a 
valid payment (which must be unconditional) 
so as to prevent foreclosure, Makkhan Kuar 
and another z^5Jasoda Kuar and others. 

[IV- 138 ] 

^9). — Principal— Met ne profits, 

A deed of|:oaditional sale, after reciting that the 
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f mnlmued,) ^ 

vendor had received' the sale-cSSsideratioti 
(Rs. 199) and Hd put the vendee in such posses- 
sion ot the property as the vendor himself had, 
proceed as follows i'— “ I (vendor) shall not claim 
mesne profits, nor shall the vendee claim interest; 
in case the vendee does not obtain possession, 
he shall i;ecover mesne profits for the period 
out. of possession: and when, after the 
expi^ of thoi^erm fixed, I repay the entire sale- 
consideration in a lump sum, I shall get my 
share redeemed : in case of default in payment of 
the sale-consideration, the sale shall be deemed 
to become absolute. The vendee did not get 
possession of the property for some years, and 
on the expii^i^f the term took proceedi^s under 
Regulation XvII Cf 1806 to foreclose. The legal 
representative of the vj^ndor deposited the sale- 
consideration mentioned in the deed of condition- 
al sale iRs. 199) within the year of grace. In a 
suit by the vdndee for possession of the property, 
the sale having been declared absolute, the 
question arose whether or not the legal represen- 
tative of the vendor should have deposited, by 
of interest, in order to prevent the sale from 
becoming absolute, in addition to the sale-con- 
sideration, the amount of mesne profits for the 
period the vendee was out of possession of 
the property, Held (Spankie, J ,, dissenting) on 
the coastr action of the deed of conditional 
sale, ^hat the deposit of the sale-consideration 
^s. 199) was sufficient for the redemption of 
the property. Rameshar Singh v. Kanhaiya 

SAH0. 

[ 1-42 

s. %—Rejecli0tt of plaint'] The plaintifi- 
appellant, claiming to recover certain money on 
certaip Indigo contracts with interest, presented 
a plaifit, under Regulation VI of 1823, stamped 
with an eight-annas stamp. The District Judge 
rejected the plaint on the ground that the whole 
of the Regulation had been repealed or become 
obsolete. Held that it had not been repealed 
and the Court below was bound to receive the 
plaint. Martin v. Kaueeshar Rai. 

[VIII-155 
3Sro. XI Oi* 1825. 

ss. 2 ^ 4 i^DMrd/sura.'l The question whe- 
ther the custom of Dkardkura applies to lands 
gained by gradual accretion only, or also to 
lands which have been separated from a mausa^ 
by a sudden change of stream, must be deter- 
mined in each case on the evidence; for although 
the Court would be disposed to scrutinize with 
care evidence in regard to a /:ustom which 
would have the efiect di passing from one 
owner to another lands' long held and enjoyed ; 
and of which the character is in no way 
altered by river action, yet it^can not be said 
that such a custom can 4 a no case be estab- 
lished and given effect to, Ranee Katiyanee 
V. Mahomed ^hurfoodi^n^ P. H, 

C Rep.^ iSi8, \^)\ hkn Mirza 


XI of 1825 ,. 

^continued.) 

Shurfoodeen {NAV, P, H, C\ Rep,^ 1869, p, 
142) and Rajendnt Pertab Saheey, Laljee Sahoo 
(20 W. R*. 427) referred to. Sibt Ati and 
OTHERS V, MuNIRUDDIN. 

[IV- 1 S 5 

(1) . g. 4 t»-^Dhardkurai\ Held that the law 
in Regulation XI of 1825, s. 4 (i), as to gradual 
accession of land does not apply where the 
land is claimed according to "1:he custom of 
Dhardhura. Ishri Prasad and others v. 
Jag MOHAN Ram. 

. [ 1-2 

(2) ._ The appellants owned 

a two-annas share in a village called A and the 
respondent owned a village called D. The 
river Rapti flows between the two villages. 
The appellants sued the respondents to foe 
maintained in proprietary possession of cer- 
tain lands alleging that such land had apper- 
tained to their village that it had been 
submerged by the Rapti ^ and that it had re- 
appeared and accreted to their village. The 
respondents on the contrary alleged that such 
land had appertained to their village D ; that 
it had been cut off by the action of the river ; 
and that it had gradually been recovered by 
them. The lower appellate Court held that 
the land in suit had been the subject of fluvial 
action for ten years and in the course of that 
time had gradually accreted to Z 9 , and that there- 
fore under cl. i of s. 4 of Regulation XI of 1825, 
the defendants-respondents were entitled to it. 
Held that the judgment of the lower appellate 
Court proceeded on a misunderstanding and 
misapplication of the la\v of gradual accession 
in cl, I, s. 4 of Regulation Xt of 1825. That the 
Regulation referred only to cases of gain, of 
acquisition by means gradual accession, 
which an individual proprietor might make from 
that which was part of the public territory, the 
public domain, and not to the confiscation or 
destruction of any private person's property. 
Diluviated lands re-forming on their old sites 
remain the property of their original owner and 
it was immaterial whether the lands have re- 
formed gradually or otherwise. The case was 
remanded for a finding as to whether the site 
on which the alluvian has appeared is part of 
village A or D. Lopez v, Muamen Mohuu Thm^- 
hoor{t$ Moo.^ L A, 467); RadkaProskad Smgk 
V. Ram Comar Singh (/. L. 3 Calc.^ 796) ; 
Jogindro Ids /tore v. SuM B haw an Singh (S* 
A, j No ,6 decided on the T^rd December^ 1879) 
followed. Ramcharan Tiwari and others 
V, Jasai Pandey and others^ 

[II -8 

Clause i of s, 4 of 
Regulation XI of 1825 does not depend its 
operation on the capability of identification 
of the accreted lands. Whether the accreted 
lands are capable of identification or not, the 
clause applies where <ihe lands have been 



REQ-FlATIOHS— H o. XI ofl825, 

' (contmued.) * 

gained by gradual accession by the re- 
cession of the river. In the case of gradual 
accretions the ordinary* rule of acquisition by 
prescription does not apply, but each accretion 
as it occurs comes under the same title as that 
upon the land to which if^is made is held. 
Debi Bakhsh Sikgh and another V, Tir- 
BHAWAN Singh and others. 

% , [XVII-39 

.] Held that the 

ownership of land acquired by alluvian 
rests upon the title upon which the origi- 
nal village is held, so that if the riparian 
village is ancestral the other property must be 
ancestral too. Ram Prasad Rai and others 
Radha Prasad Singh. 

[v-es 

BEaULATIOK VII OP 1828. 

S. 20. — Family Domains of Maharaja of 
^e?taresl\ MB and others, the lessees of a 
village lying within the Family Domains of the 
Maharaja of Benares, constructed a dam across 
a stream running between that village and a 
village called A, lying doivn the stream, and 
within the jurisdiction of the Civil Court of 
Mirzapore. //)and others, the proprietors of 
village ICt objected to this and one of the Mirza- 
pore Magistrates made an order directing that 
an opening should be kept open in the dam. 
Thereupon MB s.nd. others sued J D and others, 
in a Court established by Regulation VII of 
1828 for the Family Domains, for a declaration 
of their right to construct the dam and the 
caiicelment of the Magistrate’s order. / D and 
others on the other hand, subsequently brought 
the present suit against MB and others in the 
Court of the Munsif of Mirzapore, claiming to 
restrain them from closing the opening which 
was to be left in the dam and from obstructing 
the flow of water. Held that the present suit 
was not barred by the provisions of s. 12 of 
of Act No. X of 1S77, as the injunction sought 
by the plaintiffs did not fall within the category 
of claims mentioned in s. 20 of Regulation VII 
of 1828. Maharaja of Benares and others 
V. Jaggannath Das and another. 

[I-1I6 

BEaUIiATIOlT XXVIII OP 1855. 

See Regulation XV of 1793, No. (i). 

GEHEBAI* BEOFIiATIOHS 
of 

THE aEHGAI* ARMY 
pablished in 1858 
corresponding to Regulations 
and orders 

for Ihe Army of the Bengal Presidency, 
1880, s. 17, Para. (42). 

^ S. 11, para (l^y-^Cantonmenf] Certain 
ground situate vvithin^tile limits of a cantonment 


BHOFIiATIOHS^-Of the Bengal Army 

18 § 8 . (contmued,) 

was gran?& for building purposes by the mili- 
tary authorities in 1S02. In 1873% such canton- 
ment was abandoned and the ground comprised 
therein was made over to the Collector of the 
district in which it was situate. The Govern- 
ment subsequently sued P who had succeeded 
to such grant, claiming (i) a declaration of its 
proprietary right to the ground comprised in 
such grant and to the alluvial accre:Hons to such 
ground, (ii) that P should be directed to pay % 
rent for such ground and such alluvial accre- 
tions, and (iii) that should P refuse to pay the ^ 

rents fixed, she might be ejected and the , 

Government put in possession. Held that, in- 
asmuch as under the military regqi%tions relat- 
ing to such grants such a graii?t can not be* re- 
sumed by the Governme^iit without a month’s 
notice and without payment of the value of such 
buildings which may have been authorised to 
be erected, and as the ,^ivil Courts had no 
jurisdiction in the matter of assessing rent on 
such alluvial accretions, which were outside 
the original grant the Government was i^ot 
entitled to the second and third reliefs it 
claimed but was efttitled only to a declaration 
of its proprietary title to such ground and to 
such alluvial accretions, Paterson v. The 
Secretary of State for India, 

|I -45 

REGFIiATIOH I OP 1877 . 

Ajmere Court,’] This was a reference 
by the Commissioner and District Judge 
of Ajmere and Merwara under s. 21 of the 
Ajmere Courts Regulation, No. I of 1877, The 
question referred to was,— “ Wh^her an attach- 
ment (in execution of a decree; ceases %vhen 
no|hing can be realized by .a sale, or whether 
the attachment remains in force till the pro- 
perty is formally released by the Court which 
caused the attachment to take effect.” Held 
that the question referred to was not properly 
coming within the scope of s. 17 of the Regula- 
tion, not being a question of law or usage 
having the force of law, but a question of fact 
to be decided by a consideration of the circum- 
stances of the cases of Puddo?no%ee Dossee v« 

Roy Muthoora Nath Chowdhrv {12 B* L, P^ 

C , 41 1) and Zaibtmnissa v, Jairamgir (/. X* 

R,, I AlU 6i6), Sham Lal v, Hamid. 

[V -57 

RULES AHD CIRCULAR ORDERS 

OP THE HIGH COURT, H.-W. P. 

Joint trial-^Commitme^zti] Held 

that the circular order, *dated 30th June, 1862, 

No. XIV (the oWect of which is that where 
several persons ^re jointly charged in respect 
of one transaction, but it appears from the facts 
implicating the whole of them, that one has 
commitUd an offence of a rffore aggravated 
character^ than the rest, which ^ither must or 
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BJTLBS AND CIECTTIiABS of the 
High Court, N.-W. P., (continued.)^ 

should be tried, by a Court of SSssion. the 
Magistrate iwestigating the case should, for 

pisrposes of convenience, send up the whole oi 
the accused for trial to the Court of Session), 
does mot apply to the case of an accused person 
who has been arrested after the others have 
been comuiitted and does not invalidate his 
^ trial and conviction by the Magistrate himself. 
Empress ^ JEChiali, 

11-64 


ETTLES aWd CIECiriiABS of t>e 

pigh Court, ]Sr.-W. P., (c&nfmmd.) 

number of marks qulifying for a pass certificate, 
some of the unsuccessful candidates petitioned 
the High Court that the result of the examin- 
ation might be reconsidered and the former 
standard reverted to. Held that the Court 
having delegated its powers in connection with 
the examination to the Board of Examiners, and 
the Board having exercised its powers legally, 
properly and for the benefij; of ^e public, there 
was no cause for interference^ Pjetition of 
Dwarka Prasad and others. 


-‘Brief holdingI\ Held that the 


rule of the Court allowing one legal practittoner 
to hold the brief of another was not ultra vires 
or ijlegal. "Is&ATApiM and others v. Ganoa 

^ [viiwa 


^3). ufudgmeni of High Caurt] Rule 

9 of the Rules made usder s. 633 in March, 1885, 
is not ultra vires of the Court. With reference 
to the terms of Rule 9, it is not necessary, in a 
caae where the High Court substantially adopts 
the whole judgment of thp Court below, or to 
go through the formality of re-stating the points 
at issue, the decision upon each point and the 
reason for the decision, Sundar Bibi v» 
Biseeshar Nath and others. 

^ ^ [VI-302 

(4)^ Power of Single fudge^ To enter- 

tain exfarte application for criminal revi- 
sion,] Heldthzt a judge setting as a Single 
Bench had power to entertain ex^arte appli- 
cation for criminal revision. Empress 
Raghubar Dial, 

" [VII-SOO 


(5). make order under 

s, 549 ] Under the Rules of Court of the nth 
June, 1887, a Single Judge of the High Court 
has no power to make an order under s. 549 of 
the Civil Procedure Code requiring an 
appellant to give security for the costs of the 
appeal. Farkhandatunnissa v^ The Col- 
lector OF J^tEERUT. 

[IX-i47 

(g). Costs,] Held that though orders 

passed under s. 244, Civil Procedure Code, 
fell within the definition of decrees, the scale of 
costs applicable to such orders is that given in 
article 57 of the Circular Order No. 19 of 1880 
of the Court. Boland Khan V. Ibrahim 
Husain. 

^ [IP2 


lVII-148 

r 

(8), — -‘ •‘Process fee*] It is competent to 

the Court upon sufficient cause shown to extend 
the time limited by Rule 45 of the Rules of Court 
of the 30th of November, 1889, for payment of 
process fee. Ram Lal v* J amn a Das. 

[XVII-167 

{ 9 ). - ».■ Limitation for appeals under. 

Letters Patent, 

See Letters Patent, s. 10, No, (9) 


(10). ---Bench hearing Letters Patent 

appeals — Constitution,] Held that Rule VI of 
2ist May, 1893, for the hearing of Letters Patent 
appeals, was a valid rule. Muhammad Allah- 
DAD Khan and another v, Ismail Khan and 
OTHERS. 

[Vn -190 


RYOT AHD JSAMIHBAB. 


(1), —Haq-i-ckaharum — Custom-^ Exe- 

cution sale,] A in execution of his decree 
against B, attached and sold his house which 
was bought by C, Thereupon JD (the mmindar 
of the mahal in which t^e house of B was 
situate) brought this suit against A , B and C 
for ith of the sale proceeds according to the 
custom alleged by them to prevail in the mahah 
The suit was decreed by the lower Court 
against A, The evidence adduced to prove the 
custom was that of some witnesses, and two 
decrees obtained bj? plaintiifs against other 

g arties in which the right (for haqq-i-chaharum j 
ad been allowed in the case of execution 
sale. Held that the evidence was insufficient 
to establish the custom. A custom, before it 
can have the force of law, must be proved to be 
immemorial continued and undisputed and in 
the particular case it must go to show that it 
is applicable to sales in execution of decrees. 
The suit must therefore be dismissed. Lach- 

MAN AND ANOTHER V, BBEOB^LAK SINGH AND 
OTHERS. 

[IV -161 


(7), ^ ^ * Board of Exdminers— Raising 

pass marks,] The Board of Examiners having 
ivithout giving any notice to the candidates at 
the annual exaihination for pieadershj^s of the 
Upper Subor^iiaate Grade, raised thq, minimum 


(2). 1 Yroof 

of a custom whereby the mmmmr of a 
village is entitled to one fourth of the pur- 
chase-money when a house in the village is 
sold privately is not pfbof of a similar custom 



EYOl^S AND 2J AMINBABS --(conU - ,, 

mr>edj 

in respect of sales in execution of decrees* 
Kalian Das€^. Bhagieati and others. 

[III-198 

(3). 1. .] This 

ivas a suit for haqq-i-chahamm based on 
custom as evidenced by the wajib-ul-arz of 
the mohalla, ^,'he ?*Brms of the wajib-ul-arz 
were as follows: — “in this mohalla the cus« 
tom of mohalladari dues is that the 
dars receive from all low caste people a house 
cess as settled by verbal contract ; and at the 
time of the sale of a house a cess called haqq-i^- 
chahamm, the amount of which is settled by 
mutual agreement. ” Held that the terms of 
the waijb-ul-arz did not contemplate and could 
not be applied to sales of a compulsory charac- 
ter such as a sale in execution of a decree. 
Gopal Misr V, Fazal Ali Khan. 

[1-165 

^ 4 ), ^ The zammdars 

of a certain fnokalla claimed from the pur- 
chaser of a house situated in such mohalla 
which had been sold in execution of a 
decree one-fourth of the sale proceeds of 
such house, such purchaser being the holder of 
such decree. Such suit was based upon the 
terms of the waflb-ul-arz. The document 
stated, inter alia that, when a house in such 
7nokalla was sold a cess called ckaharafn was 
received by such za^nmdars according to the 
understanding arrived at between the seller 
iXie za7mndars'\ Held that such zamht- 
dars were not entitled under the terms of the 
wajlihul-arz to one-fourth of the sale proceeds ; 
that the decree-holder because he happened 
to have become the auction-purchaser, could 
not be regarded as tlie “seller"’, and it was 
only the seller who was liable ; that the terms 
of the wajib-ul-arz were applicable only to 
private and voluntary sales and not to execu- 
tion-sales ; and that under these circumstances 
the suit must be dismissed, Beni Madho and 
ANOTHER AsGHAR ALX AND OTHERS. 

[1-72 

( 5 ). — — ]. This suit, for 

Hagqd-ckaktiram brought by the zammdars of 
a village against the seller and purchaser res- 
pectively of a house in their zamindari^ based 
on prevailing and operative local custom, was 
resisted by the vendor on the ground that the 
vendee had undertaken to meet the charge ; and 
by the vendee orf^the grounds that no such cus- 
tom prevailed in the mohalla, that the wajib-ul- 
arz of the village denied the existence of any 
such custom and that he had undertaken no 
such liability as alleged by the vendor. The 
Mutisif finding that the right was sanctioned 
by the wa/ib-ul-arz and established by suf- 
ficient and independent testimony, decreed the 
claim as against the v^&ndee. On appeal by 
the vendor the District*Judgc found erroneously 


BYOTS AND 

that the suit was based on the zoaub-uUarz and 
that there^ had been no sale and on these find* 
ings dismissed the suit and decreed the appeal, 
that the District Judge was wrong in be- 
lieving that the claim was based on the waiib^ 
ul-arz and that there had been no sale. The 
following issues must be tried and determined ^ 
by the Court below, (i) Whether these was valid 
evidence, that by custom, a vendee is liable in 
mohalla to p 2 >,yt\iQChaharaml (ii) Whether 
the claim of the vendee operates to make any 
difference in respect of such liability ? (iii) What 
the qtiota payable should be ? Asghar Ali and 
ANOTHER V, RaM GhOLAM AND ANQ^ER. 

[1-137 

( 5 )^ ^Hotisa biiilf dy ie7tani on zamht- 

dar's land— ‘Right to make miprozmnents], A 
tenant of a building site iwtheabadio^ a village 
may make what improvements he likes in his 
house so long as he can do so without injury or 
interference with the rights of the zamindd^» 
Balkishen and OTHEiis z', Muhammad Ismail 
Khan and others. 

[XVni-44 

( 7 ), Right fo cofivert it htto < 

tetnplel\ Held that a tenant cannot conveit his 
house, (which is given him by the za^nlndar for*^ 
residential purposes) into a ma7idir or for other 
non-residential purposes. Gosardhan and 
orHERS V. Abdul Ghafur and others. 

CYII-106 

(S)^ Auction-sale— ‘Right of ^ 

purchaser to repair]^ The purchefter of a liouse 
at a sale in execution of a money-decree against 
a tdiant, on attempting to put the same in re- 
pair, and to re-build a part of it which had fallen 
down, was resisted by the land-holder, who 
alleged that the occupier was entitled only to 
the materials existing at the time of sale, and 
to occupy the house as it then stood, and not to 
repair or renew it. Held that the occupier as 
owner of the house was entitled to keep it in 
good repair and to possess it as lon^as it main- 
tained the character of a habitation, and that 
although when it had fallen into ruins the land- 
holders would be entitled to enter into possess- 
ion of the land, he could not take any action to 
accelerate the house falling into ruins, Narian 
Prasad v. Dammar and others. 

[Vni-125 

* # 

(9). , * private sale— Right of 

purchaser l\ This was a suit for the possession 
of a house and sos^e trees standing in the en- 
closure of such house, purchased by the plain- 
tiff from an agricultural* tenant. The suit was 
brought against the tenant and ^tbe zamindars 
of the vilL%ge. It appeared that by the custom 
of the village an agricultural, tenaig could sell 
materials of his house and the trees which stood 



( «33> > 


DIGEST Of CASES 


( >332 ) 


BYOTS and ZAMINDAES-r-^tf^wfi- 

Mued.) . 5* , 

in its enclosure. If he vacated his house or left 
the village, he could carry away the materials, 
but the site, which belonged to the zammdar, 
reverted to the zaniindar. H eld th at the pur- 
chaser took nothing by his purchase, but the 
materials of the house and the wood of the 
trees. He could not retain possession oi tne 
■ house and occupy the site. Gang a Prasad and 
another V, Kanji. 

[1-82 

(10) „^Right lo sell- Audi on- 

sakJi ‘ According to the general custom pre- 
valent ill thaJSortli-Western Provinces, a person, 
asrieulturist ’ or ^agricultural tenant, who is 

allowed by a zamindar to build a house for his 
occupation in the ohadh obtains, if there is no 
special contract to the contrary, a mere right to 
use that hotise for himself and his family so 
long as he maintains ?lie house, that is, prevents, 
its failing down, and so long as he does not 
abandon the house by leaving the village. As 
such occupier of a house in the aoaai occupy- 
ing under the zofftiudut'^ kc has, unless he has 
obtained by special grant from the zamindar an 
interest which he can sell, no interest which he 
can sell by private sale, or which can be sold 
in execution of a decree against him, 
bis iciterest in the timber, rooting and wood work 
of the house. Narain Prasad^ v. Dammar 
(IV. iV„ i88S, p. 125) and Chajjn Smgn v. 
Kanhia {W. N., 1881, 114) reterred to. Sri 

Girdhariji Maharaj V. Chote Lal and 
OTHERS, 

[XVI 11-27 


(llfr 


resumption.'] The plain- 

e in Court on the allegation 

• 


EYOTS AND ZA.WL'Sl'DAB,Q-(c0tai^ , 

^ued.) 

(12) — —Right to recover posses- 

sion \ Held that where^a tenant \^as entitled to 
the possession of his house so long as it stood, 
and the zamindar had wrongfully taken pos- 
session of it and ^demolished, the tenant was 
entitled to recover possession of the site (tnough 
the house no longer existed) and the damages. 
Tara Singh and others v. Umed Singh and 

ANOTHER. ^ 

[11-35 

^Land tn possession of tenant— 


liffs in this suit came i.. -o- 

that they were the zammdars of a certian vil- 
lage, that a tenement in the village fell vacant 
seven years ago, that they then allowed the 
defendants, who had no right or title to the 
house, to lodge in it rent-free, and that they 
now wished to eject them. The defendants 
answered that the tenure had come to them 
seven years ago by inheritance from the preyious 
occupant, vfuo had occupied it for generations. 
Through him they set up a title to hold the 
house, and an occupation of more than 12 years. 
This allegation of inheritance and of adverse 
occupation was found on the evidence against 
■ the defendant. But the plaintiffs also did not 
prove their allegation that the house had been 
built by them. Held that as a natural conse- 
quence of the finding that the house did not 
come to the defendants by inheritance and that 
their occupation of i^ had not been adverse, 
it followed that their occupancy was permissive. 
As a house left unoccupied ^^y a tenant lapses 
to the landlord in the absence of heirs or other 
lawful assignees of the last occupant, plaintiffs' 
claim must b« decreed. Chajju Singh and 
OTHERS V. Kanhia and others, 


^13)* 

Ri^ht of te?mnt over such land,] On evidence 
that a tenant has for a great number of ^ years 
used a particular piece of the zammdars UM 
along with other tenants as a threshing floor it is 
competent to the Court to find, there being 
no evidence to the contrary, that the right to use 
the plot of land for that purpose was part ot t he 
contract of tenancy. Udit Singh v. Raskt Ram 
(/. L. R.t 14 ail, 186; distinguished. Daeel v, 
Bhajju and another. 

[XIV-16 

Held 


(14). 

that a sanction by zamindar to the use of a por- 
tion of his waste land by a community of persons 
for the purpose of saying their prayers, does not 
entitle them to the construction upon it of an 
erection such as a chabutra &c., and the zamin- 
dar may successfully sue to have the waste 
lands restored to their normal condition Reh- 
MAT Ullah V. Badam Singh and others. 

[V-325 
-.] There 


(15).- 

is no universal rule of law that a rjot can not 
build upon land purchased by him, without the 
consent of the zammdar erf the village. Ganga 
BiSHAN V, BiNDESHRI PRASAD SINGH. 

[IX- 172 
%] This 


(1(5), :n .,, - '' 1"- - ^ ^ ™ 

was a suit by the zamindars of a certain village 
against the tenants for possession of land on the 
allegation that the defendants were entitled to 
hold such land only so long as certain clumps 
of bamboos existed thereon that such clumps 
having been removed they were entitled to the 
land, The defence was that the defendants 
were entitled by custom to plant new bamboos 
as the old died out and that there were many 
clumps of young bamboos self-planted and 
many fruit trees on such land. Held that the 
contentions raised by the d^>fendants shall be 
framed into issues and decided. Ram Sahai 
and others V, Agar Singh and others. 

[Il-ia 

(I7\ — Orchard in possession of temni 

—Presumptlofu] It may ordinarily be presumed 
that, when an orchard of guava or^ similar 
fruit trees that conti^^;^e to bear fruit for a 
long period is found to be held by a tenant, the 


[1-114 



EYOTS AHB ZAWmBARS-^lcan^mued.) 
orchard was planted with the consent of the 
land-holder on the understanding that the tenant 
should remain in po^ession of the land on 
payment of the stipulated rent as long as the 
trees stand upon it* But the facts in evidence 
in particular cases may show that the presum- 
tion in the tenant's favor may not reasonably be 
made. Badri Prasad v. Bhim Sen and others 
iS, D, No 2 of 1892; W. N.t 1893, p. I) re- 
ferred to. lVfA"KUN3 Prasad and others, v, 
Debi. 

[XIII-117 

(IS).— Self-sown trees on occupancy 

holding^ A zaniindar claiming a right to the 
fallen wood of self-sown trees which had been 
growing on an occupancy holding must prove 
some custom or contract by which he is entitled 
to take such wood. The English law as to 
ownership under similar circumstances cannot 
be applied, and, gucere). There is no 

general rule in India to decide that there is a 
right in the land-lord or a right in the tenant by 
general custom to the fallen woods of self-sown 
trees. Nathan and another v, Kamla Kuar 
AND ANOTHER. 

[XI-167 

(PI). --Lamhardar-^Power to grant 

perpetual leasei] A lambardar has no general 
power to grant any lease of co-parcenary land 
beyond such as the circumstances of the parti- 
cular year or the particular season may require. 
Jagan Nath and another Hardy al and 

OTHERS. 

[XVII-207 

(20).- Lease of land in Cwalior^Snit for 

rent’-^Jurlsdictio?i\ ^ieid that a suit by a lessor 
against his lessee to recover rent which had ac- 
crued due in respect of agricultural land situated 
in Gwalior, the piaintilf being a subject of the 
Gwalior State, but the defendant a British sub- 
ject resident in the Distritt of Jhansi, was pro- 
perly brought in Civil Court in the district of 
Jhansi. Gurdyal Singh v. The Raja oj 
F'aridkot (/. L* 7 ^?., 22 Calc,^ 222) referred to. 
Bhujbax, and ANorHER V, Nanheju. 

[XVII'88 


STATUTE 11 AFD 12 VIG. 

Oh.. 21 , s. 7 -^^/nsolventy proceedings i\ A 
decree-holder having attached the property of 
his judgment debtor in execution of the decree, 
obtained an order for sale of the attached 
property. Prior to sale, the judgment-debtors 
anade an application to be declared insolvents, 
and obtained an order under Statute ii and 12, 
Vic., C, 21, s. 7, by which their property was 
vested in the Official Asseignee. An application 
was then made by tlm Official Assignee to the 


STATUTE 11 AHB 12 Y 10 -fcontmu?dJ 

Cour? in \> 5 iich the execution of the decree was 
pending for the release of the prsj^perty from at- 
tachment, and that the property might be made 
over to him. The Court dismissed the appli- 
cation. On appeal the District Judge reversed 
the first Court’s order. Held that the matter 
did not come before the Court of first instance 
under s. 49 of Statute ii and 12, Vic., C. 21, 
inasmuch as that section refers tq^jases where** 
the insolvent’s schedule has been ‘ Sled, and to 
debts or demands admitted therein, and in the 
present case no schedule had been filed at the 
time of the Official Assignee’s application; and the 
Court could therefore only entertain the applica- 
tion under the provisions' of Civil Procedure Code 
relating to the execution of de^reesT Held 4 hat 
the Official Assignee coi^d not bejield to be a 
representative ot the judgment debtors within 
the meaning of s. 244 of the Civil Procedure 
Code, and his application was no? one relating 
to the execution, discharge", or satisfaction of the 
decree. Held that the Court of first instance 
had only jurisdiction in the matter under s, 27S 
of the Code, and disposed of it under tliat 
section, and that Uiq District Judge had no 
jurisdiction to entertain the appeal. Kashi 
Prasad and another v. Miller. 

[V-i66^ 

(1) , Oh- 21 , 8 . 24 :— Insolvency proceedings.} 
On the I2th March, 1881, a firm, the partners of 
which were subsequently within two months, 
from that date, adjudicated insolvents under 1 1 
and 12, Vic., C. 21, suspended payment On the 
night of the previous day, the nth March, 
one of the creditors of the firm, the impend- 
ing bankruptcy of the firm lUiving bucome 
known, urged the latter to make over a part 
of^heir stock-in-trade as security for the debt, 
and to this the insolvents consented. The only 
pressure which appeared to have been exercised 
was that, on the nth March, security was 
demanded from the insolvent. Held ihu thore 
having been no pressure which could not be 
resisted, and no legal proceedings having exist- 
ed against the insolvents or which they could 
have feared, the transaction was<»a voluntary 
transfer, and therefore void under s. 24 of n 
and 12, Vic., C. 21, Phulchand and others 
V. Miller. 

LY-33 • 

(2) . — — A firm 

which failed m business on the i6th March, 
and was ad] i*dicate<V insolvent on the nth 
April, conveyed, on the §th and 7th April, to a 
creditor, property almost sufficient to dis- 
charge his claim, ^mounting to Rs. i,ioo in full. 
The Official Assignee brought a suit to recover 
the properly, on the ground that the transfer 
was a voluntary one, and void un,der s. 24 of the 
IiisolventWVct, 11 and 12, Vic., C. 21. Held that, 
looking to, the nature Of a proceeding in insol- 
vency under the statute, and to the position 
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STATtTTE 11 AITD 12 

nueii.} \ 

orcuoiedby t.be Official Assignee in regard to 
the estate of the insolvent, the Official Assignee 
is entitled to the whole of such estate, where- 
everit may be ; and that any person m posses- 
sion of a portion of the estate or claiming 
hffid it under a conveyance or transfer made 
within the period prohibited 
such circumstances as were disclosed *n this 
SL. must defend that conveyance ?/ trans- 
fer aS establish that it was not within the 
mischief contemplated by the section. S«Kh » 
conveyance or transfer should primarily be 
nresumedto have been voluntarily made ; and 
?t rests upott. those who seek to uphold it and 
who must S^cesnarily behest able to prove 
the facts, -to estabMsh that it was rnade 
under such pressure as would remove it from 
the operation^ of the section, ffelf also, apart 
from the qu&tion of burden of proof, and looking 
to Se fuagments ofthe Courts below, in con- 
iunctiorwith the. facts and dates proved, that 
there were materials which justified the finding 
that the transfer in the present case was a vo- 
limtary transaction of the Hind contemplated by 
s and as such unsustainable. 

V. Miller (L L. R., 7 ^ 4 .' 340 /. 
rex f T Ch. Z).» 556 )\ Baimath v. Elhs{W,N*y 
’ A 187) and Mata Mat v. RadheLall 

r3S7, p* 93) referred to, Bhola Nath and 
another V, MACGREGOR. [IX-24 

Ch. 21 . S- 4.9- Insolvency proceedings]. 

See Ch, 21, c. 7 « 

STATUTE 24 A!N'B 25 VIC. 

nhr m ^rower of Governor-General to 
tSf-ATkvil 7 '^m Act XVII of 1886 (the 
ftensi and Morar Act) is not ultra vires of Che 
Knor-General in .Counci ; and the town and 

gik°‘'S"to th^N^rS 

S‘®the^same manner as the rest, of the J.hans 
district. The Governor-General in Council has 
power to make lavvs and regulations binding 
on all persons within the f udian territories un- 
der thi dominion of Her Majesty, no. matter 
when such territories were acquired. His legis- 
lative powers are not limited to those Indian 
teritories which were, at the date when the 
Indian Councils Act, i86i, 24 and 25 Vic C. 67. 
received the royal asse“t (the ist August, 1861), 
under the dominion of Her M^esty. In the 
preamble to the 2^ and 29 Vic. C. 17, and in s. 
1 of the 32 and 33 Vic. C. 98, Parliament has 
placed this constructioOf, upon ^s. 22 of the 
Indian Councils Act. .Even it that construction 
was erroneous, it has been so dedared by 
Parliament as to make its adaption obligatory. 
Though a mistaken opinion of the Legislature 
concefning the law does not make the law, 
yet it may be SP declared as to operate m fu- 
ture. The Postmaster General of thA' United 
States V, E<r-ly iCurti^, 86), referred to. It 
must be presumed that the laws and regula- 


STATUTE 24 AND 25 ’SflQ-iconth^ , 

nued.) 

tions of the Governor-General in Council are 
known to Parliament, impress jj.hurah (/. 
Z. A., 3 Calc, atp, 143) and (/. Z. R., 4 
at p. 183) referred to. Abdulla v, Mohan 
G iR AND OTHERS. «« 

[IX-194 

(1.) Ch. 104 , s. 1 -Judge 
Power oT Local Govermm£d to^appomt] 1 he 
words “Upon the happening ol a vacancy m 
the office of any other Judge m s. 7 of the 
24 and 25 Vic. Chap. 104 mean upon the happen- 
ing of a vacancy in the office of a judge appoint- 
ed to his office by Her Majesty. They are not 
applicable to the case of a vacancy caused by 
a person appointed to act as a judge under the 
provisions of the second part ot the above-men- 
tioned section ceasing to perform 

such office. The words above quoted further 

mean that the power conferred by s. 7 ^^ust be 
exercised within a reasonable time, that is to 
say, a practicable time, after the happening 01 a 
vacancy. It cannot be held ^ that the ^ power 
conferred by the above-mentioned section can 
be held in suspense lor several years and then 
be legally exercised. Where a person had, in 
fact for a period of more than a year, been 
exercising all the functions of a judge oi the 
High Court in virtue of an appointment pur- 
porting to be made by the Lieutenant-Governor 
of the North-Western Provinces and Chief 
Commissioner of Oudh under sanction 01 Her 
Maiesty’s Secretary of State for India : it was 
held that, though, so far as the vahdily of the 
appointment depended upon the provisions of 
ss. 7 and 16 of the 24 and 25 Vic. Chap. 104, the 
appointment was apparently ultra vires ^ it 
must nevertheless be presumed that the appoint- 
ment was legally made in the exercise ot some 
power unknown to the Court vested in the 
Secretary of State for India. Queen Empress 
v^ Ganga Ram. 

[XIV-39 


Held 


^Constitution of High Couft.] 
N.-W. P High Court \vas not 


neia that the *. ---- 

illegally constituted because it consisted ot a 
Chief Justice and four Judges only. Lal Singh 
and others V, Ghansham Singh. 

[VII-I79 

(1)— Cb. 104., s. \%-High Court's power of 

superintendence Held by Edge, C. j., and 
Oldfield and Brodhurst, J that under s, 15 of 
24 and 25 Vic. C. 104 it is competent tot he 
High Court, in the exercise of its power of 
superintendence to direct a subordinate Court 
to do its duty or to abstain from taking action 
in matters of which it has nocognizanc'e; but 
the High Court is not competent, in the exercise 
of this authority to interfere tvith and set right 
the orders of a subordinate Court on the ground 
that order of the subordinate Court has proceed'^ 
ed on an error of law or an error of fact. The 



STATUTE 24 ASTB 25 YIO- {continued). 
High Court's power to direct a Subordinate Judge 
to do his duty is not limited to cases in which 
such Judge declines to hear or determine a suit 
or application, within his jurisdiction. Held by 
Straight and Tyrrell, J J., that the word ** super- 
intendence” used in s. 15, of the Charter Act 
contemplated and now includes powers of a 
judicial or quasi judicial character, apart from 
those conferred on the Court by s. 622 of the 
Civil Procedure G^de ; but that the last men- 
tioned provisions may properly be accepted as 
indicating the extent to which the Court should 
ordinarily interfere with the findings of such 
subordinate tribunals as ars invested with ex- 
clusive jurisdiction to try and determine all 
questions of law and fact arising in suits within 
their exclusive cognizance and in which their 
decisions are declared by law to be final. 
Tej Ram v. Hatsukh (/.Z. A\, i AIL^ loi, atpp. 
104 and 105) ; Girdhari Shtgh v. Hurdeo 
rain Smgh (Z. 3 230) and In the matter 

of the petition of Mathura Parshad (/. Z. 

iAti,,2g6) referred to. The pidgme^it of 
i 'etheram^ C, y in Badami Kuar v. Dma Rai 
(/, Z. 8 /i/A, ui) explained. Muham- 
mad SuLEMAN Khan and others v. Fatima. 

[VI-309 

^2). -Dissolution of partner- 

shipf\ One Abdullah was plaintiff in a suit for 
dissolution of partnership. He framed his plaint 
upon the lines laid down in form No. 113 of sche- 
dule IV of the Code of Civil Procedure. On the 
25th of September, 1889, the Subordinate Judge of 
Cavvnpore passed an order to the effect that the 
partnership should be considered dissolved from 
that day and that Manohar Das and Sheo Pra- 
sad be appointed Commissioners to examine 
the accounts and find out the balance of each 
sharer. After this had been accomplished the 
case was to be brouglit up on the 3rd of Decem- 
ber, 1SS9. An appeal was filed from this order 
to the Court of the District Judge of Cawnpore 
with the result that the order dissolving the 
partnership was confirmed and a receiver was 
appointed. Upon the 6th of May, 1890, the 
District J udge directed that the decree should 
be prepared in the Court of the Subordinate 
Judge after the Commissioners appointed by the 
Subordinate J udge had adjusted the accounts. 
The case went back to the Court of the Subordi- 
nate Judge for adjustment of the accounts with a 
receiver appointed for realization of the assets 
found to be due upon those accounts. There 
was further a distinct order directing the 
Subordinate Judge to prepare a decree accord- 
ing to forms N^, 132 and 133 of schedule IV of 
the’ Code of Civil Procedure. The record 
appears to have reached the Subordinate Judge 
on the 7th of May, 1890, and, apparently- the 
term« of the District Judge’s order were lost 
sight of altogether. What did happen there- 
after was that the Commissioners examined the 
accounts, objections were taken to their report, 
these objections were -considered by the Subor- 
dinate Judge, and lihea an order was passed 


statute 24 AHB 25 continuM f 

whic^l as follows.:— “ it is ordered and 

decreed that out of the assets of the joint firm 
the parties to this suit shall recoV^r (has^ 2aHta) 
in due course, Rs. 30,107*7-3, the outstanding 
debt, and should divide the whole of the assets 
amounting to Rs. 3 j 7974 as follows.” The mode 
of division was then made out, and a further 
order was passed that until jhe plahitiff paid a 
certain sum due as court-fees*"the decree should^ 
not be executed. After a vain atleUipt to execute 
this inoperative decree Abdullah went back 
to the Court of the Subordinate Judge of Cawn- 
pore and asked that Court to grant him, either 
by way of amendment or review or in some 
shape, a decree which he could put into exe- 
cution. The Subordinate Judgcr^held that a 
final decree had been passed in the case’ that 
he could not do anything further '’and rejected 
the application. Held, under the above circum- 
stances, that the Court was competent to exer- 
cise the powers conferred^y s. 15 of 24 and 25 
Viet. Chap. 104 and to send back the case to the 
Subordinate Judge to be completed according 
to law. Muhant?nad Suleman Khan v. Fatmna 
(/. Z. /?., 9 All.^ 104^ referred to. Abdullah v, 
Salarc and others. 

[XV*124 

Ch. 104, s. \B.--Judgeof High Court— Power 
of Local Gavernmenf to appoint ^ 

See Ch. 104, s. 7, No. (i). 

S. 17 , — Constitution of High Courti\ See clu 

104, s. 7, No, (2). 

STATUTE 28 AKB 29 VIC. 

Ch. VI Power of Governor-General tg pass 
Act KV// of 1SS6.] 

^See 24 and 25 Vic. Ch. 67. * 

STATUTE 32 AND 33 ITIC. 

Oh. 98, s. V—Powef of Governor-General to 
pass Act XVIJ of 1886.] 

See 24 and 25 Vic. Ch, 67. 

STATUTE 42 AHB 43^10. 

Oh. 33, ss. 141 and 14 A,— Canto mnent Court 
of S?nal I Causes~Jurisdictio7t.\ Held that the 
Cantonment Court of Small Causes at Cawnpore 
had, according to ss. 141 and 144 of the Army 
Discipline Act, 1879, no jurisdiction to entertain 
a suit for money brought against a military 
officer, residirJg at Usfrbala, and subject to the 
Act mentioned above. ISoy v, MACRTUii, 

» [1-79 

Sa?ATUTE 4k AND 45 VIC. 

Oh. 53, s. 14 A. — Ce^7itonment Court of Small 
Causes -^Jurisdictional Meld tiSat a Barrack 



C J339 ) 


r DIGEST CT CASES. ' I 1340 ) 


Sf ATUTE 44 AKTD 45 continued.) 

Sergeant could be sued in the Coufl of Gmail 
Causes for a sum of less than £ 30 and s. 144 (i) 
of the Army Att of iSSi was no bar to the smt. 
Nagar Mal V, Berry* 

[III-170 

STATUTE 51 AUD 52 VIC. 

Oh. IV, s* B.-~dfficen holding Queen's com» 
mission. Stab ilitv to be sued in Civil Courts l\ 
There is now no ii : itation on the gerieral juris- 
diction conferrred by the Code of Civil Proce- 
dure upon Courts in India in respect of suits for 
debt against officers holding the Queen’s com- 
mission. T. G. Pike v. LrEUx. R. C. L. Cary. 

tXVII-203 

STATUTE 58 AIXB 59 VIC. 

Ch. YII1 holding^ Qtteen's com^ 

mission^Llability io be sued in Civil Courts 

See 51 and 52 Vic. C. IV, s. 6. 

SUITS. 

n 

—Suit for removal of building-^ 
Erected on plaintiffs land — Acquiescence . 1 
This was a suit to demolish certain buildings 
erected by the defendants on open land situate 
the limits of a village belonging to the 
plaintifts. it appears that the principal plain- 
tiff M in the performance of his office as 
Municipal Commissioner, had to report on the 
petition of the defendants for permission to 
build and he reported to the Municipality that 
he had visited the spot and could find no 
objection to the defendant’s application to erect 
the buildings ir> question. Held that it was 
clear ‘from this that the plaintiffs were well 
aware of what the defendant was doing and thfoy 
never interfered. Under these circumstances 
the plaintiffs were not entitled to the relief 
they claimed. Uda Begatn v, Imant’-ud din^ 
(/. L. R.i I AlL-i p. S2) followed. Munka v. 
Madat Aei and others. 

CVI-i23 

( 2 ).-.- .] B, 

the resident of a certain village, about 12 
years before the date of this suit built a temple 
on As land in the village, with the permission 
of his agent, as --4 himself was in 'service in 
a foreign territory and seldom visited the village. 
Again about 5 years before the siiiti? built 
another temple and a tank on a piece of waste 
land situate in the village of the larger part of 
which A was the proffietor. “^The present 
suit was hJ^ought for the demolition of 

the second temple and the tank. Held thB.t 
as the terms of the power of/^attorney under 
which the agent of ^ had given his consent to 
the building of the temple and the tank were 
very^ general itvtheir nature, as a temple had 
previously been built and not objected to, as 
part only of tl?e tank belonged to A atfd as the 


f 

BXIITB-A^t^ntmmdj 

appellant A had not acted in good faith his 
cmm should be dismissed. Imdad Ali Khan 
V. SoBHA Ram and another, 

" [1-87 

(3) . — — Erected on common 

land-^Acquiescence.l The plaintiffs in this 
suit sued for the removal of a building erected 
by the defendant upon certain l^nd over which 
all the residents of the fMohOlta exercised a 
right of way, besides using it for social gather- 
ings, &c. Held that the court-yard was not 
such a public plctce as to prevent an action 
being brought in the Civil Court. Held fur- 
ther that the principle of acquiescence also 
did not apply. The principle applies when a 
stranger builds on the land of another suppos- 
ing it to be his own, and the owner does not 
interfere otherwise. Fatehyab Khan and 
OTHERS V. Muhammad Yusuf and another. 
Muhamhad Yusuf and another v. Fatehyab 
Khan and others. 

[VII-82 

(4) . .] This 

was a suit for the demolition of indigo 
vats and other buildings and constructed upon 
land jointly owned by the plaintiff and the 
defendant. Held that as the plaintiffs did not 
immediately apply for an iniunctioii and allowed 
the construction of the buildings costing thou- 
sands of rupees and as the pliantiffs had not 
shown that they had sustained any injury (for 
they were competent to have their share parti- 
tioned and the deficiency made up), they 
were not entitled to any relief. Girdhari Lal 
AND OTHERS V. VELAYaT ALI AND OTHERS, 

[V-277 

(5) . 1 .] Held 

that where a joint owner of land^ as distin- 
guished from a mere trespasser without obtaining 
the permission of his co-owners, builds upon 
such land such buildings should not be demo- 
lished at the instance of such co-owners unless 
they prove that the action of their joint-owners 
in building upon the joint land has caused them 
a material and substantial injury such as can- 
not be remedied by partition of the Joint land. 
Held further that some injury %'vhich materially 
aftects his position must be shown by the 

laintiff even in cases where the building 

as been erected in spite of the protests of the 
co-owners (plaintifis), Faras Ram and others 
V. Sherjix and others, 

* [VII-253 

(6) ,] One 

of Several joint-oivners of land is not entitled 
to erect a building upon the joint property 
without the consent of the other joint owners, 
notwithstanding that the erection of such 
building may cause no djrect loss to the other 
joint owners. Shadi v. A^mp Singh (A L. R 



continued. ) 


!2 AIL, 436) referred to. Najju Khan v, Imtiaz 

UD-DIN. 

[XV-243 

^7^ ,, Suit for remo'dal of trees — Plants 

ed on common landi] in this case the plaintids 
and the defendants were co-sharers in certain 
lands and entitled joint possession. The pre- 
sent suit was brought by the plaintiff for the re- 
moval of trees said to have been planted by the 
defendants, without the plaintiff^s consent on 
the land in question, for a .share of crops said 
to have been Jointly sown on the land and for 
a partition thereof. The first claim was decreed 
by the lower Court on the ground that there 
was no evidence as to the plaintiff’s consent 
and under the circumstances such consent could 
not be implied. The remaining two claims were 
dismissed. Held on appeal by the defendants 
that the Subordinate Judge ought to have found 
.whether the defendants in planting the trees, 
had ousted the plaintiffs from joint possession 
or whether the planting of the trees had 
caused any material injury to the plaintiffs. 
The case must therefore be remanded for a 
finding on those issues. Lala Biswambhar 
Lai V. Raja Ram, (3 B. Z. i?., append, 67) 
followed, Wahid Ali Khan and others v, 
Ghansham Naraxn and others, 

[VII-116 

Suit for joint possession of build- 
ing erected by trespassers on common land,} 
Wliere .a stranger to the property built upon cer- 
tain land jointly held by several co-parceners and 
some of the co-parceners purchased from the 
stranger, the building so erected it was held 
that tile purchasers ^yere quoad the building in 
suit, trespassers, and that a suit might be main- 
tained by the remaining co-parcener to be put 
into joint possession of the land covered by the 
building ; and this though it was not shown that 
any siDecial damage had been suffered by the 
plaintiff by reason of the building. Paras Ram 
V, SherjU (/. Z. R., 9 AIL, 661) and Najju Kkan 
V. ImUaz-ud-dln {/ Z. R„ 18 AIL, 115) referred 
to. Muhammad Ali Jan v, Faiz Bakhsh and 

OTHERS. 

[XVI-137 

(9), Suil to have door opened on 

plaintiffs land closed,} A whose land ran up 
to and bordered on the wall of the defendant’s 
house, brought £?suit to have a door which the 
defendant had recently made in the wall closed. 
Held that they were entitled to get the door 
closed. But as they did not object to the door 
remaining open they can get it declared that 
the door may remain open but not so as to 
create any easement in favor of the defendant, 
Ameit Lal and others V, Gopl. . 

' [Vll-Sie 


continued,) 

(10) ._22.- 1 — .] This 

\v2ls a suit for an injunction t* restrain the 
defendants from passing and repassing over a 
piece of land and also lor closing a newly con- 
structed door opened by the defendants in a 
wail of their house for egress and ingress across 
the land. The defendants denied the plaintiff’s 
title to the land. Both the lower Courts fiad--^ 
ing that the plaintiff was the owne^of the land ^ 
decreed the suit by ordering the defendants to 
shut up the newly constructed door. Held 
that no right of privacy or other easement being 
alleged or proved by the plaintiff the decree of 
the Court below directing the door to be closed 
was bad in law. The plaintiff was entitled to 
obtain a perpetual injunction restraining' the 
defendants from using their newly constructed 
door in such a manner as by egress and ingress 
to pass and repass over the plaintiffs land. 
Komatki v. Gtirunnada ff^illai, (3 Mad, H. C, 
Rep. 141 ) zxiAJoogul Lalvijasoda Bebee, {N.-IV, 
P, H. C\ Rep., 1S71, 311) foMow&d. Judgments 

mS,A,^oz of 1887 and 5 . A.A^o,s^ 7 * i^7, 
decided on June, 188S, and Gokui Prasad 
v.Radko, (Z L,R 7 , 10 All, 358) referred to. 
Durga Prasad and another v, Sbeo 
Prasad. 

cvnr-270- 

(11) . Suit to prevent encroachment on 

land— Plaintiff s title unperfect, ] The plaintiff, 
with the permission of the Municipality, opened 
a new door to allow egress from his house to 
the public street in front. Between the plain- 
tiff’s house, where the new door was opened and 
the public street, it appeared that a small portion 
of nazul land intervened. ihis^nazul 

land, the defendant had for considerable time, 
b»»t without license from the .owner or any other 
person, been in the habit of tethering some 
cattle. He had also built a chabtUra thereupon 
and planted a nim tree. On the strength of 
these encroachments upon this naztil land the 
defendant claimed the right to debar the 
plaintiff from exit or ingress through his new 
door, over the portion of the nazul land opposite 
that door. Held that the defencj^nt had not 
acquired any such possession as would justify 
him in restraining the plaintiff or other members 
of the public from a legitimate use of the land 
in question. Kalidas v. The Municipality of 
Dhandhuka (/. Z. 7 ?., 6 686) and Asher- 

V. IVhztlock (Z. R, Q. B,, VoL /, p. 1) distin- 
guished. Saadullah V, Kadir Bakhsh. 

, ^ [VIII-265 

(22.)- Suit for^ refund of purchase^ 

money— Failure of consideration,} Where a 
decree-holder 's<l(d his rights under the decree 
pending the decision of an application made by 
him for execution, with a warranty that he 
would qot interfere with the*’ power of the 
vendee tp realize the decretal amount, and 
subsequently to the sale withdrew that appli- 
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cation, by reason of which with^^tl’awJl the 
decree became time-barred. Held^ that, so far 
as the decree itself was concerned, that vyas 
dead and the vendee had no remedy ; but that 
the vendee could recover the purchase-m<mey 
of the decree by an action on his contract. Rup 
Ram 2/, Makhan Lal. 

LX-ie9 

m 

ng) .] K conveyed 

certain land to certain persons who conveyed 
the same with ail their rights to K L and 
others. In the former conveyance K cove- 
nanted that if the land conveyed by him 
provjsd defit?ient ^in quantity the purchasers 
should be entitled'to a. proportionate retund ot 
the purchase-money. K L and others brought 
the present suit to recover by way of damages 
a refund ofcthe purchase-money in proportion 
to the deficiency #?vhich they alleged had 
occurred and interest on the amount claimed 
from the date of their purchase to that of t^ 
inCtitution of the suit. Held that the plaintiffs 
were entitled to have their c}aim decreed. Kishen 
LaIt^and others Kinloch. 


[ 1-164 


•Suit for damages by vendee— 


(14 , - „ 

'deficiency in area of land soId.\ A purchaser 
of certain immoveable property sued his vendors 
to recover compensation or damages on account 
of a deficiency in the actual area of land pur- 
chased by him as compared with area stated in 
his sale-deed. There was no covenant in the 
sale-deed to make compensation in case of mis- 
description. IHldihdX the plaintiff in order to 
succeed must Tnake out a fraudulent mis-re- 
presentation which - he accepted as true 
which induced him to enter into the contract 
and which caused him damage. Derry v. Peek 
(£, H 3S7) referred to. Abdul- 

lah Rhan and another V, Abdur Rahman 
Beg. 


^ 15 ^) — Caused by imperfect 

title of vendor,} R M and another sold and 
conveyed certain land to JC R and others and 
the latter obtained possession of such land. 
Subsequently R M's brothers sued K R and 
•others for possession of a portion of such land 
alleging that it belonged to them. They ob- 
tained a decree for possession of such portion 
and the cancelment of the conveyance so far as 
it related to such portion. Thereppon K R and 
others instituted the prSent suit against R M 
claimingby way of dafaages the value of such 
portion and also by way of damages the costs 
incurred by them in defending^che suit brought 
against them. It \vas found as a fact that R M 
had not been guilty of fraud or concealment 
in the matter. ^Held that the defenjjpnt was 
not liable for jjie costs inwrred by thq, plaintiffs 
in defending the suit^brought for the recovery 


^ continued f 

of the property. Kesho Raw at and others 
V. Raghunandan Misr. 

' ^ [1-160 

(16) . ”^ Suit for declaration of right to 

land purchased — Purchase-money,} The ven- 
dees of certain land a portion of which only 
was in their possession by virtue of sale, the 
rest being in the possessionf?3f mortgagees, sued 
for a declaration of their right to such land 
and to have a sale of a portion of such land, 
made after it had been sold to them, set aside. 

that inasmuda as the sale to them had 
taken effect they were entitled, notwithstanding 
the whole of the purchase- money might not 
have been paid to, a decree as claimed, and 
the vendors, if they had any claim in respect 
of the purchase-money, should be left to seek 
their remedy. Kesri and another v, Ganga 
Prasad and another. 

[1-176 

( 17 ) , ,„^Sult to enforce contract of sale — 

Purchase-money 1} A agreed to purchase and B 
agreed to sell a certian share of a certain village. 
A portion of the price was paid as earnest money 
and the balance was sent to C to be paid to B, 
but C misappropriated the money. B having 
sold the share to Z>, A brought this suit for 
specific performance of the contract of sale, 
making -S, C and defendants. Held that the 
plaintiff having failed to fulfil the conditions of 
payment and having not proposed even in this 
suit to pay the balance the suit must fail, 
Tafazzul Husain v, Ali Husain and an- 
other. 

[III-146 

(Ig). Suit for refund of purchase- 

money on sale being set asidei} Certain im- 
moveable property was put up for sale in exe« 
cution of a hypothecation decree held by K L 
against ///.and was purchased by G, The 
sale was subsequently set aside at the suit of 
a prior auction-purchaser and G was obliged 
to surrender such property. He consequently 
brought the present suit against //£ to recover 
the purchase- money, alleging that the bond 
given hy H Lio K L and the decree obtained 
thereon were of a " collusive nature.” The 
lower appellate Court found that the decree 
was the result of collusive proceedings between 
K L and H L, Held that on that finding the 
plaintiff was entitled to recover the money from 
the decree-holder K as money had and re- 
ceived for his use. Kishori ^^'Lal v, Ghan 

SHAM# 

[1-126 

A 

(10). - — Suit for money paid under legal 

compulsion.} Held that where money has 
been paid oy the plaintift to the defendant 
under the 'compulsion of legal process which 
is afterwards discovered pot to i^ve been due# 



the plaiutift cannot recover ft back in an action 
for money had and rec^jved. Gaya Prasad v. 
SiKHAR Prasad. 

[11-144 

n 

(20) . ’^Sult for mo 7 tey paid for defen- 

dant.\ A brought a suit for redemption of cer- 
tain properties usufructuarily mortgaged by him 
to i?, on the aflegatiJa that the mortgage-money 
had been paid off from the usufruct, A ob- 
tained a decree, the accounts were taken to the 
end oi Samdaf, During the pendency of 
the suit, and before A had obtained possession 
under his decree, B had to pay the Government 
revenue for 1884. The present suit has been 
brought by B against A to recover this amount 
which he was bound to pay under the terms of 
the mortgage, Ho/d that the suit for money 
paid for the defendants (which it really was) 
was maintainable. But that the defendants 
were entitled to set off any sum collected by the 
{plaintiff as rent subsequently to 1933 and also 
any sum found due to the mortgagor on taking 
of accounts. Chand Mal z/. Raghunaxh and 
others, 

[III-4 

(21) . SuiiS for accounts^ For^n of 

decree.^ A, the owner eid^zainhidari estate, sued 
If his karluda, for account. The lower appellate 
Court made a decree in the following terms : — 

That B should, on or before a certain date, 
render to A proper accounts or should pa^ to A 
Rs. 100 as money compensation for his failure 
to do so, A appealed from the latter part of 
the decree. Held that the decree was open to 
the objection, and that the decree ought to have 
been framed a:3 indicated in Ga^/a Pfasad v. 
Bihari, {W, N. 1883,^^*149) and in Sheoram v. 
Ganeshi Lai {IF. iV?? 1883, p. 176). Ajudhia 
Bakush Singh v Sheomangal Singh, 

[111-218 

(22) . Suit for dissolutlo 7 i of par hie r- 

ship Proceedmgsi] Held that the course to be 
followed by a Court entertaining an original suit 
for dissolution of partnership and for an account 
on the lines of form 113 of sch. IV of the Civil 
Procedure Code, has been pointed out in 
Bam Chmtder Shaha v. Manik Chundar Ba?u- 
kya{l. L. R.y 7 Calc,, 428), Lekiiraj v, Sauda- 
GAR MaL and another. 

[in-220 

(23) . Suit for rent^Form of suit i\ A, 

the son of one by his second wife, sued B, 
his son by the first wife, for Rs. 96 odd as his 
share of the rents of certain houses which had 
belonged to X He claimed as co-sharer in 
the feouses by right of inheritance from X B 
set up as a defence that X had transferred the 
houses by gift to his mother, and he was in 
possession on his mother’s account. The suit 
was dismissed on tht% ground that was ad- 
mittedly in possession of the houses and that A 


BUVIlB--{contmned . ) 

had never received the rents either in the life- 
time of X or on his decease ; he therefore could 
not obtain a decree unless his right of inherit- 
ance and possession of the property were dec- 
reed by the Court in their favour, claims which 
they had not sued for. Held in revision that 
the decree made by the Court below nvas right. 
Ashik Muhammad and another v. AlIi 
Muhammad and another. ** 

[11-208 

(24) . ’ S uit for physical pos Sessions- 

Formal possession i\ When formal possession of 
immoveable property has been delivered accord- 
ing to law to a person holding a decree fos the 
delivery of the same, thq. subsequent continu- 
ance in actual possession of the judgment-debt- 
or does not give the decree-holder a right to a 
fresh order for delivery of possession 111 execu- 
tion of the decree, but Jives him a right to 
institute a fresh suit for possession of such 
property. Gopai. Das and another v. Than 
Singh, * 

[II-4 

(25) ,— Suit on contract superseding 

decreei\ In the course of proceedings in-exe- 
cution of a decree, by which a simple mortgage 
of immoveable property was enforced, the piclg- ' 
ment-debtor made an application to the Courts 
executing the decree, dated in April, 1S77, stating 
that the decree had been partially satisfied by 
the sale of a pari of the mortgaged property ; 
that the decree-holder had remitted a portion 
of the decree ; that the balance should be paid 
by a certain date; and that a certain banker 
had given a note of hand for the payment of in- 
terest on the balance at a certain rale.*’ The 
judgment-debtor then stated as follows “So 
long as the petitioner does not pay the money 
to the decree-holder, i.e. during the term fixed 
above, the banker shall pay interest to the dec- 
ree-holder : the decree-holder shall not have 
power to take out execution within the said 
term, but after the expiry thereof he should be 
at liberty to realize his money together with 
interest from the petitioner and his property by 
executing the decree : excepting t?he property 
sold all the property mortgaged and attached 
under the decree shall continue so mortgaged 
and attached : the decree-holder’s pleader has 
affixed his signature at the foot of this petition 
showing that he consents to it; the petitioner 
therefore prays that the case may be struck off 
as partially executed.” The decree-holder sub- 
sequently sued the judgment-debtor to recover 
the balance of the demee, claiming under the 
arrangement set forth in 4he petition of April 
1877, as a contract superseding the decree. Held^ 
having regard to terms of that petition, that 
no new contract superseding the decree was 
either intended or effected and the suit was 
consequently not maintainable. Billhigs v. The 
Uncoven uhited Service Bank (/ L, R., 3 AIL., 
781) distinguished ; Gaugchw Mu^Ii iJha? (/. 
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L. i?., 4 Ail., 240); 5 . A. No. 25 of 1882 {Wf.ekiy 
Notes ^ 1883, p. 93) and’ Champ at ^ai v. Pi~ 
tambarDas (4 C* R^i ^ 16) followed. Mu- 

KAND Ram and others v, Puran Prasad and 
OTHERS* 

[IV-41 

(26). — Suit on compromise superseding 

decree.] One X had two decrees for money 
against dated June 1872. In 1874, the parties 
entered info a compromise that the decretal 
money should be paid by instalment and in 
case of default of any two instalments the whole 
amount should be .recoverable at once. Default 
was made and the decree-holder and afterwards 
A (to whom the decree had been transferred 
“with all t^e ri^ts”in June, 1875) sought to 
execute the peered in the terms of the compro- 
mise in the year 18&. The application was 
dismissed as time-barred. Thereupon A brought 
this suit against B to recover the amount of the 
decrees basing the mlt on the compromise. 
The Court of first instance dismissed the suit 
on the ground that the right to sue under the 
compromise not having been transferred the suit I 
was not maintainable. Held that the transfer of 
the decree with all the rights entitled the plain- 
tiff to maintain the suit. Chotey Lae and 
OTHERS V. UmED RaI AND ANOTHER, 

[III-I27 

^ (2f) — Suit for partition— ‘Parties having 

no estate in lam.] Held that where the parties 
had set up a false claim to an estate and had no 
estate in law which they could divide, a suit for 
partition of the estate was not maintainable 
merely by reason of the fact that they were in 
possession. Armory v. Heiamirie Smiths (i. Z. 
C., 6 th edition^ p, 313) and Asher v. Whitlock 
(Z, I Q, B. i) referred to. Parbati v. Scjn- 
DAR* ' c 

IVSIB 

(28 j. —-- — Suit for restitution of conjugal 
rights— Form of decree.] Held that the form of 
a decree in a suit for restitution of conjugal 
rights should be as follows “ That the defen- 
dant’s wife do within from the receipt of 

this order, return to cohabitation with her hus- 
band and Iwe with him as claimed.” That the 
other defendants be ordered to abstain from 
further harbouring defendants wife or otherwise 
interfering with the rights of the plaintiff as her 
husband. PAitHANDU v. Bisheshar and 
OTHERS* 

^ [11-243 

(29 ). — — - Suit— For malik^na allowaiice,] 
Certain property was sdld by S C to one M S 
absolutely, but witliC'the condition that M S 
should pay Rs. 25 to 6* C annually, as malikana. 

5 afterwards mortgaged fnis property to Z, 
the defendant in the smt ; B refused to pay the 
maHka 7 ia allowance alleging himself to be a 
transferee witlfout notice. This suit brought 
by the heirs of 5 C agaii>st B to recover 1 1 years 


arrtiars of iXiOi malikana due. Held^-‘ij\\ That 
the suit was not of the nature cognizable in 
Court of Small Causes, (ii) That the word 
77iaUkana cannot be rejected as k surplusage, 
but that they clearly indicated that the pay- 
ment of the Rs. 25 annually was intended by 
the parties to be ^^n annual charge upon the 
property and the profits arising from the pro- 
perty. (iii) That the sale-deed being registered i? 
could not be said to be transteree without 
notice. Pestofiji Bezonji v. Abdool Rahimaft 
(/. Z. i?., 5 Bo7n.^ 463) ; Quhib Husain v. Abut 
Hasan Kb- R., 4 All.^ 134); Ali Mazhar v. 
Gopi Nath (/, Z. R., 4 All., 152) ; Alogirisami 
Naikerv. hinasi Udaya7t (/. Z# R., 3 Mad., 
Kadaresssuf Mooketjeev. Gooroo Churls 
Mookerjee {2 Cal., L. Bhawan Singh 

V. Chattar Ktmr {W. N., 1882, p . 114); Mahofned 
KaramtiUoollah V . Abdool Majeed {N.-W.P. 
H. C. Rep, 1869, p. 205); Gob in a Chtmder Roy 
Chomdhry V. Ra7n Chtmder Chowdhty {i<^ W. 
R., p. 94) ; Herratmnd Shoo v. Ozeenm 
(9 R., 102); Bhoalee Singh v. Neemo Behoa 

{12 W. R, 498); Hurmut Begum v. Birday 
Narain {J.L. R., 5 Cal., 9^1 ) ; Abadi Be gufn v. 
Asa Ratn {I.L.R., 2 AIL, 162) ; The Collector of 
Thana v, Krishna Nath Gobind { 2 . Z. R*, 5 Bom. 

I xi2)\Gu7tga Dmv. Zachmafi Pars had {NrW, 
P» R., iS69,p. 147); Zakshmandas Sancp Chand 
V. Dasrat {/. Z. R., 6 Bo7n., i6ii) and Vasudeo 
Bhat V. Naraya7t Dajl Damle (I. Z, R., 7 
Bom., 131). Churaman 2^, Balli* 

tYII-121 

(30) .--— for damages— ‘Cause of 
actioti.] A held a decree of a competent Court 
of revenue for possession of certain land as 
against B, and obtained under that decree for- 
mal possession of the land. B, however, vvas 
allowed to remain in such necessary possession 
of the land as was requisite to enable him to 
remove a crop which was on the land. B 
removed his crop, and thereafter sued in a Civil 
Court for a declaration that he was As tenant 
of the land in question, holding occupancy 
rights. A did not defend the suit, and the Civil 
Court passed a declaratory decree in favor of 
the plaintiff, and further proceeded to execute 
that declaratory decree by putting B in posses- 
sion. Subsequently B sued A for damages in 
respect of the alleged removal by of a second 
crop which he asserted that he (Z) had sown 
upon the said land. Pleld that B had no cause 
oi action, and that even if in fact he had sown 
the crop in respect of which damages were 
claimed he did so at his own peril and as a tres- 
passer. Udit Narain Singj^I and others v. 
Sahib Rai, 

[X¥ni-21 

(31) . Property sold 

in execution of decree j\ A zammdar applied to 
a revenue officer to commute the rent hitherto 
paid in land by certain of his tenants to 
a fixed money-rent "'to be paid in future 



The Assistant Collector made the order asl^d 
for and fixed the money-rent to be paid in future. 
After that order had been made the zamhidar 
brought a STait for ari^ears of rent against the 
tenants in a Revenue Court and obtained a 
decree for rent at the rate which had been 
fixed by the order of the Assistant Collector. 
That decree was put into execution : property 
of the tenants was attached and sold, and the 
decree was partial^- satisfied out of the sale 
proceeds. Subsequently to the passing of the 
decree for rent the Board of Revenue set aside 
the order of the Assistant Collector commuting 
the rent in kind to a fixed ^money-rent. The 
tenants thereupon sued to recover compensa- 
tion on account of the sale of their property 
under the decree for rent. Held that the suit 
would not lie inasmuch as the decree for rent 
under which the plaintiff’s property was sold 
was unreversed and not superseded by any 
competent Court. Marriot v, Hampton (2 
Smith L. C., 409, loth editiony^ Shama Par- 
jshad Roy Chowdhery v. Hu 7 7‘0 Par shad Roy 
Chowdhe/y (lo Moo,, LA., 20^)] Jog esh Chtmder 
DiUtv. ICall Chur 7 i Duit{,L L. R., 3 Calc, 30) 
and Raja NUmo 7 iey Smgh Deo Bahadoor v. 
Sharoda Parshad Mookerjee (18 W> R. C. i?., 
434) referred to. Kishen Sahai v , Bakhtawar 
Singh and others. 

[XVIII-24 

(32) . Suit for mesfte profils-T/'es- 

Jfasseri] Held that a trespasser, who after 
having been for some time in possession of 
immoveable property, was ejected in execution 
of a decree obtained by the rightful owner, 
could not have allowed to him in reduction of 
mesne profits expenses incurred by him in 
obtaining decrees for rent against tenants on 
the property in suit. Sharaf-ud-din Khan v. 
Fatehyab Khan, t 

[XVIII-23 

(33) .- Cause of acUo 7 i.'\ In 

the case of a suit for 7 nesne profits a separate 
cause of action arises on each occasion of the 
receipt by the defendant of rent or profits of 
land belonging to the plaintiff. U 7 moda Go- 
bind{ Chowdhry v. Ra 7 tee Su 7 ‘ 7 io 77 ioye {W. R. 
Full Be^ich R 7 tli 7 ig, 1862—1864, p, 163) re- 
ferred to. JiWAN Singh 2/. Misri JLal. 

[XIV-48 

.] The 

plaintiff, who \vas a second mortgagee, brought 
the rights and interests of the mortgagors to sale 
and purchased them himself, but without mak- 
ing tlie defendant who was a prior mortgagee, 
a party to those proceedings. He then brought 
a smt for redemption against the defendant 
and obtained a decree conditioned on his pay- 
ing into Court the sum of Rs. 12,000. That sum 
was paid in on the 22nd June, 188.5. The de- 
fendant appealed, and^nder the circumstances 


^TSVLl^--{contimtedt^ 

of the case a conditional decree was given in his 
iavoifi*. condition, was not fulfilled, and 
thQ plaintiff s decree accordingly; became final. 
The plaintiff obtained actual possession of the 
mortgaged property on the isth June, 1887, and 
on the 22nd June, 1S87, he sued the defendant 
for two years’ mesne profits. LLeid, that the 
plaintiffs title to the property being good at 
any rate from the time of payment Into Court 
under his decree for redemption, the defendant 
was liable for mesne profits just ab^much as if 
he were a trespasser being sued in ejectment 
and his liability extended to the amount of the 
normal profits of the property, and not merely 
to the actual sums which had come into his 
hands. He was not, however, liable for interest 
on such profits. Sami-ud-din Kh.7n v. Kuar 
Man Singh. 


[XI-38 

, T •] Held 

that where a decree for possession of immove- 
able property has been made but the decree- 
holder does not choose to execute it, the juAg^ 
ment-debtor would not be liable to damages 
in the way of mesne profits for the period the 
decree- holder did not execute his decree 
Shimbhu Narain Singh v . Hasina Bibl and 
others. 


(3(5).- 


[in-199^ 
-5^4// o 7 t tampered bond.] The 


obligee of a bond for the payment of money, in 
which a certian share of a village had been hypo- 
thecated as collateral security, having fraudu- 
lently altered such bond so as to make it appear 
that a larger share of such village was hypothe- 
cated, sued the obligor to recovqftthe money due 
on such bond, by the sale of such larger share 
T^e obligor admitted the execution of the bond 
and that a certain sum was due thereon. Hetd 
on the question whether under these circum- 
stances the obligee was entitled to relief as 
regards his claim for money, that he was not so 
entitled, inasmuch as the bond on which his 
suit was brought must be discorded, being a 
forgery, and therefore the suit as brought failed 
( 5 . No 1037 of 1879, " tmrepar^ed’\ decided 
the Mill March, 1880) distinguished, Ganga 
Ram V. Chandan Singh. 


[riis 

(37), S 7 iit by co-sharer against lessee]. 

Where one co-sharer in a thohe sued the lessee 
of another co-sharer in the thohe^ the said lessee 
being in actuaj physical possession of a portion 
of the land comprise in the thohe for joint 
possession and for 7 nes 7 C profits. Held that the 
only decree which could be given was a decla- 
ration that plaintiff was entitled to an undivided 
share in the thoke and for rents and profits of 
the share in proportion, and that the plaintiff 
was not ..entitled to get**a decree"" for mesfte pro- 
fits against the lessee defendants. Watson a7td 



SUITS— r cmimned,) 

Co, V. C/ifmd Dutt (/. L* R.y iS Calc*, lo) 
folIowecL Bhola Nath is'. M, Busi^^. r* 

[XIV-127 

^uii to set aside lease '] . This was 

a suit by the lessee of one KS lambardar^ for 
possession of two pieces of land. The defen- 
dant asserted that the land was situate in a 5 
biswa thoke which was owned by the predeces- 
^sors in title^sf the defendants and was the sir- 
land of the defendants. It was further contend- 
ed by the defendants that KS^ had no right as 
lambardar in this thoke of 5 biswas^ and that 
even if he had, he had no legal right to dealwith 
the land by giving a lease to the plaintiff. The 
following isgie history of the transactions re- 
lating to the property given by the defendants. 
That the owners of ther5 biswa thoke mortgaged 
it, with 43 big has as sir to SL in 1859. The 
mortgage was redeemed in 1S70, In 1871 the 
same persons® mortgaged 101 bighas including 
the 43 bighas sir to M*1ind DC for nine years, by 
way of usufructuary mortgage. This last mort- 
gage was redeemed in 1881 ; then one yi? was 
allowed to cultivate the land as shikmit in 1882. 
KS^ the lessor, successfully took proceedings in 
the Revenue Court to eject yR and then gave a 
lease of the land to the plaintiff. The first Court 
dismissed the suit ; and the lower appellete Court 
has decreed it. The Judge admits that the pro- 
c^edii]|gs taken by KS in the Revenue Court are 
•iiot conclusive as to the title now set up and he 
addresses himself to determine the question 
whether the land is sir of the defendants. On 
this point, however, he arrives at no definite con- 
clusion. He seems to hold that any portion of 
lljc loi mortgaged in 1871, which was sin 

, lost its character of sir in the hands of the 
mortgagee. ffeldihoX the judgment of the Court 
below was defective. The case will therefore 
be remanded for trial of the following issues :-<‘' 
(i). Was any portion of the land in suit, and 
if so what portion, the sir of the defendants when 
they mortgaged it in 1871? (ii). Is KS the 
lambardar of the thoke in which this land 
is situate, and has he as a lambaf^dar a right 
to eject defendants and give a lease of the 
land or any portion of it to plaintiff? Sham 
Lal and others V* Umed Singh, 

[VI-124 

(30). Suityar d?ossessio 7 t of sir land,] 

The appellant alleging that he had purchased a 
4 gaudas \ hat i sat share at an execution-sale 
the share in a certain zammdari estate of one 
6' P, arid that the iV>'land appertaining to such 
shave was bighas Q biswas and jo dhurs oi 
land, sued the respondent Irr possession of such 
sir land. He paid court^fees according to the 
value of ea di land. The defendant contended 
that 5 P's share in such estate tpas only 2 gan- 
das 2 sais and that the sir land appertaining to 
such share was 5 bighas 2| biswas of land. 
Both the lower Courts refused to entertain the 
suit on the ground that ihe appellaifTshould 
r r ^ 
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fir^ sue to have the extent of his sharq deter-, 
mined and should pay court-fees accordingly. 
Held that the lower Courts must decide Uie 
claim on the merits and that the giiit was pro- 
perly valued with referen’ce to the claim in the 
plaint, Manog Gir v, Birta Kuar, 

[i-iei 

(40). Suit for partition of court-yard,] 

In 1853 certain buildings us^^d for'^habitation, in 
which PD owned a two-third share and DS 
a one-third share were divided between them. 
A court-yard appertaining to the premises was 
not partitioned. P(D brought the present suit 
against l/S, in which, alleging that his share in 
the court-yard was two-thirds, he prayed that 
a certain portion might be assigned for com- 
mon use and a certain other portion might be 
partitioned and a portion thereof representing 
his two-thirds share, be assigned to his separate 
use. He did not indicate in what way the 
partition was to be made. Both the lower Courts 
dismissed the claim on the ground that the * 
partition would inconvenience both the parties. 
Held that the lower Courts were right in refus- 
ing the relief in the very peculiar, inconvenient 
and unpractical shape in which the plaintifit 
sought to enforce it.' Paras Das v* Umrao 
Singh. 

[VII-249 

(41,) Suit for partitio?i by mortgaged] 

Two mortgagees held separate usufructuary 
mortgages, the one of a t\vo-thirds share, the 
other of one-»third share in an undivided area of 
muafi land granted by the owners of those 
shares respectively. Held that one mortgagee 
could not, in a suit to which neither of the 
mortgagors was a party, obtain partition of the 
share mortgaged to him. Mangdi Parshad v* 
ISHRi Prasad. 

[XVI-158 

(42.) ^^Suit for exclusive use of ghati] 

Certain Brahmans, on the allegation that a 
custom existed whereby they had an exclusive 
right to use a ghat for the purpose of collecting 
aims, the land of which did not belong to them, 
sued for a declaration of their exclusive right 
to the use of the ghat for that purpose. Held 
that, as the plaintiff had no right of any kind 
in the land of the ghat^ the suit was not main*^ 
tainable. Husain Ali and another v, Matuk- 
MAN and others. 

[III-185 

(43.) Suit to recover money deposited 

in Court and realized by the defendant,] A 
mortgagee after he had obtained a decree for 
foreclosure and possession, agreed with 4he 
mortgagor that if he (the mortgagor), deposited 
the mortgage^money before tlie isth April, tlse 
mortgagee would surrender the property and 
accept the nloney. Thereupon the mortgagor 



BVlTB-fcoHimued.p 
raised R«. i,cx>o by mortgaging the same proper- 
ty to A but he tailed to deposit the money 
within the time stipulated and the Court put the 
mortgagee in possession pf the property. B, who 
had a money decree against the mortgagor out 
of the Rs. 1,000 deposited in Court, attached a 
portion. A then brought the p^iesent suit against 
B for the recovery of the money attached and 
realized by the latter on the allegation that it 
belonged to hijn and not to the mortgagor* 
Held that it belonged^to the plaintift. Chunni 
Lal V, Lachman Prasad. 

[III-258 

( 44 ) . Suit on a bondJ\ One RS died 

leaving a son called M D and .S', the widow of 
a deceased son. M D died leaving a widow 
M, R D claimed to be the adopted son of M D, 
In 18740116 SR executed a bond in favor of S 
and in her name alone, for debts incurred by 
him in favour of RS and M D, la this bond he 
hypothecated his estate in a certain village. 
In 1S76 S obtained a certificate under Act 
X’XVii of i860, the claim of RD as an adopted 
son oi M D being overruled. M and S were 
recorded in the revenue registers as represen- 
tatives and possessors of the estates of their de- 
ceased husbands and in and after 1877 name 
was substituted for that of Mu In 1880 .S sued 
SR on the bond mentioned above, RD was also 
made a defendant on the ground that he had 
purchased from 6*/^ the property hypothecated in 
the bond. SRs defence was that he had been 
deceived into giving .S the bond and that on 
hearing RD's superior claim had paid off the 
bond by selling him the hypothecated property. 
RD set up his adoption. Held that SR was not 
competent to withdraw from his contract under 
the bond with 5 or to sell the property to RD 
and that the question of the adoption could not 
be determined in the suit. Ram Das v. Suddi. 

[11-32 

(45) . Suit to set aside decree forfratcdi] 

On the s8th July, 18S3, a decree was passed 
against the plaintiff (a minor) on a compromise 
entered into by his guardian ad.liie?n^ to which 
the consent of the Court had been duly obtained 
under s. 562, Civil Procedure Code, The 
present suit was instituted by the plaintift to 
set aside that decree on the allegation that the 
guardian ad di fern had entered into the com- 
promise mala fide^ atid by reason of collusion, 
fraud, and improper pecuniary inducement. 
Held that on the allegation made in the 
plaint the suit was maintainable. Blbcc Solo- 
mon V. Abdool A zees (/. L. R., 6 Calc^t 687) 
cited.* Behari Lal z/. Mumtaz Khan, 

[iv-3ie 

^4$)..- Buit against one representative 

of a deceased debtor-- Liability of others.] D 
tvas the creditor of one S on a simple money- 
bond, ,S died, !eaving-s four representatives. 


B'UlTB--(co7ziinmdu) 

yD, sued upon his bond, making one only of such 
represcntatilfBS, A", defendant, and obtained,;^ 
decree, which was a siuiple ^^oney-decree, 
against K only. In execution of that decree 
y D attached and brought to sale property which 
had been of 5 in his life-time and had since 
devolved on his four representatives jointly. 
On suit by the three representatives of 6* other 
than against the auction-purchaser fb recover 
their shares of the property sold, it vvas held 
that y D was entitled under the de 3 ee which 
he had obtained to get execution only as against 
ICs share in the property sold. Prem Sukh 
AND OTHERS V. KeDAR NaTH. 

[xiv-ao 

(47) . -S tUtfor rent agaifisti ntef meddler 

•^Liability for re^U actually collected^] One 
the purchaser of the rights and interests of 
three co-sharers P, L and B^ brought this suit 
against Balvvant, the lessee oi P anti A (before 
the sale) for recovery of rtbt collected by him 
in respect of the share of B. The claim was 
not confined to the rents actually collected by 
him but extended to those which he might Iieto 
collected, but neglect-ed to collect. Held that 
as he must be regarded as a volunteer or inter- 
meddler he is liable only for the rents actually 
collected. Balwant Singh v. Gokaran 
Prasad. 

' [VII-135r> 

( 48 ) . Stilt for possessio 7 z of burial 

ground.] This was a suit for joint posses- 
sion of a certain plot of ground formerly 
used as a burial ground together with trees 
thereon. The Munsif decreed the claim. The 
lower appellate Court reversed the decree 
on the ground that by an ordei^of the Muni- 
cipality the plot had ceased to be a b^urial 
gro’^nd and the plaintiff 'therefore had no 
right or interest therein. Held that the Court 
was wrong in dismissing the suit as the land 
might be used for purposes other than those 
prohibited by the Municipality. Mehr Bakhsh 
AND OTHERS MUHAMMAD BaKHSH AND 

OTHERS. 

[IV-S 

(40), Suit for a declaration of right 

and to have ground-rent assessed.] Certain 
land situate within the limits of a cantonment 
was granted free of rent for building purposes 
by the military authorities. Under the Military 
Regulations relating to such grant could not be 
resumed by the Government wthouc a month’s 
notice and without the payment of the value of 
such buildings v^/hich have been autho- 

rized to be erected. Thejand was subsequent-, 
ly resumed by the civil authorities, and, the 
land being within.Municipal limits, the ground- 
rents on it were assigned to the Municipa- 
lity. The Municipal Committee having ^ de- 
manded ground-rent in ^^spect o&,the buildings 
erected orrsuch land un^gr such grant from the 
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">,|;epresentative in title of the original grantee, 
ai>l the latter having" refused to f the same 
or to vacate tt.e land, the Secretary ot State for 
India in Council sued him in the Civil Court 
for a declaration of proprietary right to the 
land, for its assessment to ground-rent, and, in 
the event of the refusal of the defendant to 
pay sucli rent, when fixed, for his ejectment 

, therefrom, and for mesne profits of the land 
for six yeafs. The cause of action was stated 
in the plaint to be the refusal of the defendant 
to pay ground-rent or to accept a lease or to 
surrender the land after a notice to that effect 
had been issued to him by the Municipal Com* 
mittee as the plaintiffs agents. Held that the 
Municipal fommittee were the plaintiff’s duly 
authorized ageiitrto lease and obtain rent for 
the land occupied by ‘^he defendant’s buildings 
with their compounds; that such notice was pro- 
perly issued in that character on behalf of the 
plaintiff ; an& that tj^e defendant’s subsequent 
refusal to pay rent or to accept a lease or eva- 
cuate 'ifie premises amounted to a sufficient 
of the plaintiff’s title to afford him a good 

cause of action that, assuming that no 

agreement to pay rent existed, the plaintiff was 
entitled to demand and recover reasonable com- 
pensation for the use and occupation of the land 
by the defendant that the suit was maintain- 

able in the Civil Court, and it had power to 

the pkintiff the reliefs sought that by 

the conditions of the grant by the military 
authorities the plaintiff was not disqualified 
from demanding ground-rent for the land before 
he had paid the defendant the value of the 
buildings but that looking to those conditions 
it would not be fair or equitable to grant the 
plaintiff a decree, pure and simple, for the 
ejectment of*r^he defendant, but he should be 
put under the condition that, if, in case of the 
defendant’s refusal to pay the rent fixed, *"’he 
desired to eject him, the value of the build- 
ings as cantonment residences must first be 
determined, and when determined, must be 
tendered to the defendant, and if the latter 
refused to accept it, the plaintiff would then be 
entitled to eject him. The Secretary of State 
FOR India in Council v, Jagan Prasad. 

[IV-6 

Qfi ^ cove 7 tanf — Cause of 
action,] This was a suit by a mortgagor to 
recover Rs. 303 from a mortgagee, who, as mort* 
gage consideration, had taken upon himself to 
pay two debts due from the mortgagor to third 
persons, on the ground that the mortgagee did 
not pay those debts till 6ryears after the mort- 
gage was entered in;fo. Held that there was 
no cause of action as tne whole debt, principal 
and interest, had been cle|i^ed off and no 
liability remained on the mortgagor. Har- 
NARAiN Singh and anqther zf, Zalim Singh 

AND ANOTHER, e g 

^[111-218 
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^Suitfar declaration that certain 

purchase was benamii] The holder of 
two decrees for money sold them, as the sale- 
deed indicated, to one /■?, who wa^ at the time 
of the sale the servant of M G, I n name 
was taken out the execution of the decrees. 
Subsequently R Sold the decrees to PR and 
another. Thereupon MG brought the present 
suit for a declaration that he was the real pur- 
chaser of the decrees af^.d that R was only 
benami for him and that the sale to PR and 
another may be set aside. The lower appel- 
late Court dismissed the suit on the single 
ground that PR^ and another had bought the 
decrees in good faith, for consideration, and 
without notice or means of cognizance of the 
fact that R was only a nominal purchaser. 
Held that the case must be remanded for a 
finding on the following issues : (i) Who was 
the real purchaser ? di) By whose funds were 
the decrees purchased? (iii) Did MG by any acts, 
declarations or omissions known to the last ven- 
dees intentionally cause, countenance, or favour 
the belief, before the date of the purchase by 
them, that not he, but his ex-servant R, was 
the real, as well as the ostensible, owner of the 
decrees ? Madan Gopal v, Parshadi Rai and 

ANOTHER. 

[1-126 

(52.) against Government-^ Act 

done in exercise of sovereign power*] Tlie 
plaintiff in this suit, alleging that the Govern- 
ment had granted him a lease of certain land 
with the rights of a proprietor, promising to 
confer on him the proprietary rights in such 
land if he did certain thing ; that Re had done 
such things ; that the Government had refused 
to perform such promise and had conferred the 
proprietary rights in such land on another 
person, claimed, by virtue’’" of the contract be- 
tween him and the Government and as against 
the Government and such person, proprietary 
possession of such land. Held Spankie, J.,) 
that assuming that the Government had entered 
into such a contract with the plaintiff as alleged, 
the suit would not lie, inasmuch as such con- 
tract was entered into, and the refusal of the 
Government to confer the proprietary rights in 
such land on the plaintiff and the grant by it of 
such rights to such person were acts done in 
the exercise of sovereign powers. Held (per 
Stuart, CJ.) that the Government had entered 
into the contract alleged by the plaintiff that 
the suit would lie as the Government had not 
entered into such contract in the exercise of 
sovereign powers, but in t^e capacity of a 
private owner ; but that the plaintiff’s case failed 
as he had not performed his part of such con- 
tract. Keshen Chand V, The Secretary of 
State for India, 

11-87 

(53) . .. — to enforce a contract against 
a minor •] The uncle 01 a minor Muhammadan 
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purporting, though without authority, to act 5 s 
the minor's guardian, made a mortgage of cer- 
tain propert:^ belonging to the minor, and 
subsequently took a lea^ in favour of the minor 
of the mortgaged property. The minor having 
made default in payment the mortgagee sued 
to recover rent. Held that the mortgagee was 
not entitled to recover, although had the minor 
sued the mortgagee to avoid the mortgage he 
might have notf beerf able to succeed without 
paying compensation to the mortgagee to the 
extent to which he or his property had bene- 
fitted by the moneys advanced on the security 
of the mortgagee. Ruttun v% Dhoomee Khan 
(yV. W. F. H. C. Rep^^ iS6S, p, 21) ; Bhuinatk 
Dey V. Ahmed Ho sain (/. Z. ^ , ii Calc.{ 4 * 7 ) » 
Auapurnabai v. Durgapa Mahalapa (/. L, 
7?., 20 X99) ; Baba v. Shivappa (/. Z. i?., 

20 Bom. 199) ; Mtissamui Bukhshun v. Mus- 
samut Doolhm (12 W. /?., 337) and Girra^ I 

Bakhsh V. Qazl Hamid AH (/. L R. 9 All.,, 
340) referred to. Nizam-ud-din Shah v. Anandi 
Prasad. 

[XVI-99 

(51). Suit for po$sessi 07 t of landr* 

Failm’e to prove recettt dispossession alleged l\ 
This suit by certain co-sharers of a village 
against other co-sharers for joint possession of 
ascertain field, in proportion to the extent of 
their shares in the village, on the allegation 
that they had been wrongfully dispossessed by 
the defendant in 1881, was resisted by the 
defendants on the ground that the field had 
been in their cultivation for 30 years. Both 
the lower Courts dismissed the suit on the 
finding that the defendant had been in posses- 
sion of the field for many years and that the 
plaintiff had failed to prove his recent dis- 
possession. Held that those findings were 
conclusive and sufficfent. The appeal must be 
dismissed. Ramman Mal and others 
Sheoratan Mal and another, 

[I¥-153 

(55). Suit by muafidars against the 

Zemindars on a contract The revenue of 
certain villages settled with the Zammdars was 
released by the Government in favor of certain 
muajidars for the support of a mosque^ con- 
senting that it should be paid to them by the 
Zammdars. In 1853 it was agreed between 
the muafidars and the managers of the mosque 
that the villages should remain in possession 
of tlie former who would pay to the managers 
for the support o| the mosque half the amount 
of the revenue payable by the Zamzndars, and 
that this should be the fixed sum payable 
until changes should be mutually agreed upon 
and sanctioned by the Government. At the 
receit settlement the amount fixed as revenue 
for the villages having been increased, the 
managers brought a suit against the mu* 
afidars for half the revenue fixed in the recent 
settlement. Held tiial^ the Government having 
I 
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no otljer object in increasing the revenue 
to fix I staifS^ard by whkh certain cesses , 

to be paid by the Zammdars the||fiaintiff could 
not recovei*at the increased rate. Muhammad 
Sadik V, Zahur Husain and others. 

[1-63 

(55). ‘Suit for possession of property 

on default to pay interest.] A bond tor money 
provided that on failure on the jjgirt of the * 
obligor to pay interest as agreed in the bond, 
and within a certain period from the date of the 
bond, the obligee might sue for possession of 
the immoveable property mortgaged in the bond. 
Default was made in the payment of interest as 
agreed, but the obligee deferred bri ngi.ag a suit 
for possession of the mortgagqid property so tong 
that the time mentioned ♦in the b^nd expired 
before he could obtain a decree. Held that 
under these circumstances a decree for posses- 
sion of the property should not Sfe granted to 
him. Bulwant Singh •and another v. 
Gumani Ram. 

[III-I42 

« 

(57}^, Suit for declaration ofproprie* 

tary title.] One who owned certain snare 
in a village, mortgaged 2 bigkas 2 biswas of his sir 
land to father and gave him possession. 
Subsequently a partition of the^viilage took’ 
place and this sir land was transferred tire « 
pattioi A. The mortgagee however remained 
in possession. Some time after, the proprietary 
rights of X in the village were sold by auction 
and purchased by B's father and M and A". 
M and A^then proceeded to dispossess the mort- 
gagee B's father, to the extent of their purchased 
share of the sir land. Upon this Hs father 
sued them for the mortgage^oney nitnus a 
abortion equal to the proprietary interest he 
h^ purchased, got a decree; put it to sale and 
purchased the whole of it himself. In the 
course of this sale-proceeding by B's father, 
A made his appearance, objected to the attach- 
ment and sale and when defeated, brought a 
regular suit to save the land from sale in exe- 
cution of B's decree which also failed. A then 
proceeded in the Revenue Court, obtained a 
decree for rent against B and alserobtained an 
order of ejectment. Upon this B brought the 
present suit against A in the Civil Court for a 
declaration of their proprietary title to the land. 
Held that under ail the circumstances of the 
' case B had by virtue of the auction-sale and 
I the decree arising out of the attachment pro- 
ceedings become absolute owner of the sir 
'\ land in question. Ramadhin Singh and 
! another V. Bagesh«k Singh and others. 

# [11-104 

(58) SMt for mortgaged property*^ 

After expiry o/tenn.]. A mortgagor covenanted 
to give the mortgagee possession of the mortg- 
aged premerty, but didmot do sol and the mortg- 
agee consequently suc%him for possession, but 
t * 
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tnitii the term of the mortgage hfd e.f^pired. 

' “1 j?f; mortgagor set up ’^s a defence^ to such suit 
that it was net maintaiaable after the expiration 
of the mortgage term. Held that tne defence 
must be rejected inasmuch as the mortgagor 
had, by his breach of the mortgage-contract, put 
himself out of Court. Harsahai v, Chunni 
Kuae an^ another. 

^ [1-105 

(50 j S?i/t for possession of land l\ A 

deceased Muhammadan left on his death a 
widow, a daughter and a sister. The widow took 
possession of the property in lieu of her dower. 
SubseouentlY the sister brought a suit against 
the^wi{!itewfor the recovery of her share and 
thaf of the daughter payment of the dower 
and got a decree. Bu’t she failed to execute the 
decree and it became time-barred. Subsequently 
the widow said her interest in the propertj^to 
the daughter who br«>».ight a suit for possession 
of the.p»9perty. The sister set up as a defence 
that the widow was not competent to alienate 
tl?e property. Held that the decree passed 
in favour of the sister leaving become time- 
barred she was not competent to object to the 
alienation. Sahibzadi and others v. Aziz 
Bibi. 

[lines 

m * 

^ Suit on bond and account stated 

^Novation.] The plaintiff sued (i> for registra- 
tion of a hypothecation bond executed by the 
defendant, (ii) in the alternative for recovery of 
the amount of the bond upon an account stated. 
The defendant denied execution of the bond 
and that she had had any dealings or stated 
any account the plaintiff. The Courts be* 
low dfsallowed^the first claim as barred by 
limitation and disallowed the second on the 
ground that the bond had effected a novation 
of the contract implied by the statement of ac- 
counts. Held that this decision was wrong, and 
that the plaintiff was entitled to sue upon the 
account stated. ^Sirdar Kuar v. Chandrawati 
(/. L. R ^ 4 AIL 330) distinguished. Where 
two parties enter into a contract of which 
registration is necessary, it is essential that each 
should do for the other all that is requisite 
towards such registration. Kiamuddin and 

ANOTHER 2/. RAJJO AND ANOTHER. 

[VIII-280 

TOBT. 

( I — Defamation — Privfdeged state- 

mentl] This was a suit foPdamages for defama- 
tion of character. The^ imputation complained 
of was made by the defendant while being 
cross-examined as a witness i-t a suit brought 
by the present plaintiff. . Held that, as the 
statement was made bp* the defendant as a 
witness and was not so i “elevant to tl^j matter 
in issue in the suit as to I ver that it \cas made 

* V 
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(continued.) ^ 

not in the character of a witness but xvitli 
some sinister motive foreign to the purpose of 
his answer, it was privileged. XuLsni Ram 
V, Harbans. 

[V-SOi 

(2). .] The 

plaintiff was cited as a witness by. oneS in a suit 
instituted by him against ciefendant. After plain- 
tiff’s evidence had been concluded, in which he 
stated that there was no enmity between him 
and defendant ; the defendant was examined by 
the Court, and stated that there was enmity 
between him and plaintiff, and on the Court 
inquiring to know what was the cause of 
enmity, defendant used words conveying the 
meaning that plaintiffs descent was illegiti- 
mate. Held by Brodhurst, J., that under the 
circumstances, the statement complained of 
was made by defendant while deposing in the 
witness-box, and therefore absolutely privif 
leged. 

Per Mahmood, J., {contra ) : — That the ques- 
tion whether or not the statement complained of 
was made by defendant in course of his de- 
position or after it was finished and when he 
was no longer in the witness-box has not been 
tried, and the order remanding the case for 
trial oil the merits was right. Further, that 
the English I^aw of slander as forming part of 
the law of defamation, and, as such, drawing 
somewhat arbitrary distinctions between words 
actionable and words requiring proof of 
special or actual damage, is not applicable to 
this country, either by reason of any statutory 
provision or by any uniform course of decision 
sufficient to establish such distinctions as part 
of the Common Law of British India. That 
whilst the English Law of defamation recog- 
nises no distinction between defamation as 
such and personal insult in civil liability the 
law of British India recognizes personal in- 
sult conveyed by abusive language as action- 
able without proof of special or actual 
damage. That such abusive and insulting lan- 
guage unless excused or protected by any 
other rule of law, is in itself a substantive 
cause of action and a civil injury apart from 
defamation and that malice is an element of 
lability for abusive and insulting language, and 
that such notice will be presnmecl or iiifcrrod 
unless the contrary is shown. That when the 
defendant is not absolutely privileged and 
protected by reason of the office or occasion 
on which he employed such Ig-ngnage be ren- 
ders himself subject to a civil* liability *for 
damage irrespective of any plea of justification 
based upon proving thetriilh of statements con- 
tained in the abusive and insulting langyiage 
complained of. That the rule of English i-,aw 
as to the privilege or protection of a witness in 
regard to defamatory statements made in tlie 
witness -box- is based upon a public j)o]icy which 
is equally applicable to intuiting and abusive 
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language used by such witness ; and such 
statmeiits when made in the witness-box are 
privileged and protected, even though made 
maliciously and falsely, so long as they are 
relevant to the inquiry in the broadest sense of 
the phrase. That even wh^e such statements 
have no reference to the inquiry, the defendant 
may prove the absence of malice and that they 
were made in^good faith for the public good. 
The following case# were referred to the judg- 
ments:— v. Stansfield f L, R.t 3 Ex, 22) ; 
Munster v,Lamb{L R., /?., sS 8 );Mae^aj/ 

V. Ford (29 Z.y., Ex. 404); Seaman v. Nether-- 
clift\L. R., 2 C. P, D. 53); Bawkius v. Rokeby 
\L. H*L, He 7 iderso 7 i v. Broomhead 
(28 X. y.-i Ex, 360); Srikant Roy v, Satcori 
Skaha (3 C. L. R.^ i 8 i)\Ibn Husain v, Haidar 
(/. L, R.^ 12 Calc.^ 109); Parvati v. Mannar 
(/. L, R., 8 Mad.i 175); Roberts v. Roberts (33 
L. y., Q B*i 248); Ly 7 tch v, Kfzight (g H Z., 
577); Abdul Hakhn v. Tej Chunder 
Mookarji (I, L, R,^ 3 AIL^ 815); Sri Raja 
•SitaraTna Krish 7 ta Rajyadappa Rang a Bas 
Bahadur Gam v. Szd Raja Sa 7 iyasi Razu 
Pedda Baliyara Shnbhula Bahadztr Garu {3 
Mad.^ H, C. Rep.^ p. 4) ; Oodai v. Bhowanee 
Pet shad {N-W. P, H, C. R^p.f t866, p. 264); 
Subbaiyarv, Kristftaiyar (/. Z, i?., i Mad*t 
^Ss); Pitamber Bass v Dmarka Pershad{N,-W, 
P. H, C* Rep.j 1870, p, 435); Queen Empress v. 
Dhu 7 n Smgh (/. Z, 6 AIL^ 220). Dawan 
Singh v, Mahib Singh* 

[VIII-157 

(3). .] The 

law of defamation which should be applied in 
suits in India for defamation is that laid down 
in the Indian Penal Code, and not the English 
law of libel and slander. Heldy therefore, that 
defamatory statements are not privileged mere- 
ly because they are flsed in a petition preferred 
in a judicial proceeding. It is not essential 
that, before a person can be held entitled to the 
privilege of having made a statement in good 
faith for the protection of his interests, he should 
establish that every word he has spoken or 
written is literally true. If, having regard to 
facts and circumstances within his knowledge, 
he might, as an ordinarily reasonable and pru- 
dent man, have drawn the conclusions which 
he has expressed in defamatory language for 
the protection of his own interests, he may 
fairly be held to have made out his good faith, 
Abdul PIakim Tbj Chandar. 

H-SI 

(4j._ .] This 

was a suit for damages for defamation. The 
defamatory matter was published (i) by their 
being inserted in a written statement put in by 
the ulefendant in a suit brought against him by 
^-the plaintiff, (ii) by their being written in an ap- 
plication made by the defendant to the District 
Judge, Held that as the defamatory matters 
were not relevant to^he suit they cannot be 

I 


T OB 7 ? — Icontmued.) 
held#to privileged*- Held further 
they were not proved to be tru^the deferraant 
could on »o account escape liability, Gobindhi 
JoDHA Bali and others. 

[V -204 

( 5 ). —»» Da 77 zages jor defamation — Suit ^ 

by fat heij on behalf of daughter i\ suit for 

defamation of his daughter cann<jt be main-* 
tained by a Hindu father suing in his own 
right and not as general attorney ox on behalf - 
of the daughter. A suit for defamation can 
only be brought bjr the person actually de- 
famed, if the person is stii juris, and if not sta 
juris, then, under the provisions of^ he Civil 
Procedure Code by his guar^n or^'^SSt fr4end. 
Daman Smgh v. Mahlp ^mgh LW,N,, 18S8, 
p. 157) and Parvathi v. Matitzar (/. Z. R., 8 
Mad., 175) distinguished. Si^bbaiyar v. Krist^ 
naiyar (/. L, R., i Mad., 3S3) ar«i Ltzckumsey 
Rowji V. Htzrbutt Nurse^ ( 1 . Z. R., 5^ Bom., 
580) referred to. Day A v, Param Swct. 

lYiii-mi 

(g) Damages for abdzzctioTZ'^Szzit by 

Hindtz father.~\ A Hindu sued for compensation 
for the loss of his daughter’s services in conse- 
quence of her abduction by the defendant and for 
the costs incurred by him in prosecuting the 
defendant criminally for su 5 h abdfctifiin^ 
The defendant was convicted on such prosecu- 
tion. Held that the decision of the Criminal 
Court did not operate under s. 13 of Act X of 
1877 to bar the determination in such suit 
of the question whether the defendant had or 
had not abducted the plaintiff’s daughter. Also 
that the plaintiff was entitled to recover the - 
costs of such criminal ^pi^fcceeding§. The 
daughter in this case was a married woman, who 
lild been deserted by her husband, and at the 
time of her abduction was living with the plain- 
tiff her father. Held by Stuart, C.f., that the 
suit by the father for compensation for the loss 
of his daughter's services in consequence of her 
abduction was under the circumstances main- 
tainable, Held by Oldfield, J., that a suit 
by a Hindu father for the loss of his daugh- 
ter's services in consequence of hej^ abduction is 
not maintainable. Ram Lal ?y*TuLA Ram, 
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Contribution among to^-feasoysi\ 

tliat the legal trtism that xPo action for 
contribution is Oiaintainable by one wrong doer 
against another is subject to this limitation that 
it is confined to cases where the person seeking 
redress must be presumed to have known that 
he was doing an unlawful act. /fold further 
that the Refect of misjoinder is cured if the 
jCourt proceeds to the trial of the suit and does 
not reject plaint or return it for amendment. 
Kishna Rari 7/. Rai Rakmini Sewak Singh 

AND OTHERS 

tVII-Bl 

(9) yoint decreet] Wher^ 

a joiij^t decT^ was passed against two joint tort- 
feasors, and one of J;]iem paid up the whole 
amount of fhe decree, ana afterwards sued 
the other for contribution ; held, that, whatever 
the rights aM liabilities of joint tort-feasors 
inter se may be before^uch a decree is passed, 
there right of contribution afterwards, the 
matter having passed in rem judicatum\ and 
the- Court is not entitled to go behind such a 
decree and consider the merits of the case. 
Ram Jr'RASAD V. Arja Hand. 

[x-iei 

. no) J In ^ 

suit against oifb defendant for possession of cer- 
"^tain property, which was claimed as his by the 
original defendant, certain third persons got 
themselves added to the array of parties ^ as 
defendants and put in a defence in oppostion 
to and exclusive of that of the first defendant. 
The plaintiff in that suit obtained decree, the 
, claims of both sets of defendants being found to 
be unsupported, the decree gave costs joint- 
ly against all tlie defendants. The decree 
having been executed' for costs against the firft 
defendant, he sued the other defendants for con- 
tribution. Held that the suit would not lie, 
Kris to Chunder Chatter jee v. Wise {14 W, i?,. 
•jo)]SreeputtyHoyv, Loharam Roy ig W, R„ 

Abdul Wakid Kha 7 t v. Shahika Bibi (/. 
Z. 21 Calc.i 503) and Suput Singh v. Imrit 
Tewari (/. A, i?., 5 Calc,, 720; referred to. 
Fanire V, Ta^adduk Husain and others. 

[XYIMO? 

^XX). —^ Damages for assault-^ Measure 
<5/.] MR sued KN, G and others for Rs. 50,000 
compensation for an assault. He alleged that 
the defendants had Instigated one M to beat him 
with a shoe and the defendant No. 4 to threaten 
him, with a knife in the public matiet of Sam- 
bhal, where he was an Hou^rary Magistrate and 
a person of position ; tb-at the defendants had 
been present at the time and had abetted it. 
The first Court fodnd in plaintiffs' favor, with 
Rs. 5,000 damages as against K N, G and one 
other, .^iJfan4,C?apperHdto the High Court 
on the ground that tf i damages ^warded 
were excessive^,. It appe" ‘ed that the^ plaintiff 


c 

^ 0 “Bl^-^(contmuedJ 

ha& prosecuted the defendant for the ^assault 
and that K N and G had suffered rigorous 
imprisonment for 12 months. Held that under 
the circumstances the damages awarded were ex- 
cessive. If punishment in person is resorted to 
that must always be, an important element in mi- 
tigation in subsequently estimating the amount 
of damages. The decree of the lower Court 
should be modified, the damages awarded be- 
ing reduced to 1500. The t^artieS should bear 
their own costs. MiSR Ramji v, Jiwan Ram 
AND ANOTHER. KiDAR NaTH AND ANOTHER 
Misr Ramji. 

^ [1-131 

(12). .] There 

is nothing to prevent a person upon whom an 
assault had been committed from subsequently 
suing in a Civil Court to obtain damages in 
respect of such assault, JODHi Ram and an- 
other V, Abdul Mian* 

[Xiix-e2^ 

CHANDAN V, SUMERA. 

tvn-104 

(Ig). Damages for malicious prose^ 

cutionl] Held, that an unsuccessful application 
under s. 195 of the Criminal Procedure Code 
for sanction to prosecute for offences under the 
Penal Code, in which the only loss or injury 
entailed on the party against whom such appli- 
cation was directed, was the exepense he in- 
curred in employing counsel to appear in 
answer to such application, such appearance 
being due to the fact not that he had been 
summoned, but that he had applied through 
counsel for notice of the application, antici- 
pating that it would be made, afforded no cause 
of action in a suit for recovery of damages on 
account of malicious prosectJtion. Ezid Bakhsh 
Vn Harsukh Rai. 

[VI-297 

(U). -^—Reasonable and probable 

cause.] Held that, where in a suit for compen- 
sation for malicious prosecution the plaintiff 
had neither alleged in the plaint nor proved that 
in prosecuting him the defendant had acted 
without reasonable or probable cause, his suit 
must be dismissed. Umrao v. Jaisukh. 

[11-83 

CHANDAN V, SUMERA, 

f [VII-J.04 

(15) — Malice.] 

This was a suit for csmpensatlon for malicious 
prosecution. Held that the question toi be 
determined was, had the defendant at the 
of instituting the criminal proceedings against 
the plaintiff such grounds for his action as might 
fairly lead him as an o^inarily cautious and 
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TOTLl^i^icontinued,) 

discreet man, to believe that the plaintilf*^had 
committed the offence ? And that though malice 
may be infQiTed from want of probable and rea» 
sonable cause, but ^sence of reasonable and 
probable cause can not be inferred from malice 
without which the action must necessarily fail. 
Dwarka Das v. Hari IIar Dat and the 
Collector of Benares, 

tIV“l 

♦ • 

(IS). : .] This 

was a suit for damages for malicious prosecu* 
tion. Held that in order to succeed, the plaintiff 
must prove either malice c^r that the suit was 
instituted without any reasonable grounds for 
doing so. It is not enough for the plaintiff to 
prove the failure of the prosecution. Ganesh 
Prasad Singh v. Mahip Rai and others and 
Mahip Rai v. Ganesh Prasad Singh 

[V-I 75 

- (i7j . — —^Malicious prosecution — Reason^ 
able and probable causei\ in a suit for mali- ! 
dous prosecution there can be no question ! 
of reasonable and probable cause where the 
charge was one which must have been true or 
false to the defendant’s knowledge, and in which 
there could be no mistake on his part. The 
bringing of a charge false to the knowledge of 
the prosecutor imports in law malice sufficient 
to support a Civil action. In cases such as false 
imprisonment, malicious prosecution, libel, and 
others in which a man’s reputation may be 
affected, a defendant pleads justification at liis 
peril, and if he fails to prove such a plea, that 
fact may be taken into account by the Court 
in assessing damages. Hika Lal v. Bandhu 
Bhagat. 

[lX-189 

( 18 ). ] Where 

in an action for^malicious prosecution it ap- 
peared that the crime in respect of which the 
prosecution had been instituted had in fact 
never been committed, held, that the Court 
was justified in finding that there was no reason- 
able or probable cause, and that, this being so, 
malice might be inferred. Sukhdeo Singh 
AND ANOTHER V, BhOJAN SiNGH. 

[X*243 

(19J, 5;^// removal of obstruct 

iioft from public ihoiU}iiij^hfare — Special 
damagc.\ Held that a suit to remove an 
ntilawful obstruction from a public thorough- 
fare is not maintainable, whero, the plaintiff 
fails to show that he lias suffered special 
damage* Nr.Tnu v, Jagram Das. 

[1-3 

Tafazzul Husain v, Tazal Imam, 

# 11-103 

Ramphal Rai and others v, Raghunandan 
Prasad. 

[ ¥111-205 
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m ,~ -‘1 

appellanTf-sued the ^spondent for remo' . 
a certain obstruction ™from a -public Lhofough- 
fare, allying that such obstruction had narrow- 
ed the way and such narrowing had resulted in 
cattle driven along it straying on his land. 
Held that, there being a sufeiency of road 
along which cattle could be driven, the damages 
which had resulted to the appellant from such 
obstruction was not a natural or necessary coi#» 
sequence of the respondent’s act, #such special 
damage as could give the appellant a right to 
sue. Kakdhi V, Kamta, 

[ 1-98 

(21) -Ser-.] The 

plaintiff who is the zemindar 15 f^e tillage 
brought an action clairqing to hajfe a chabutra 
I or building erected by the defendant in one of 
the village roads removed. The road in ques- 
tion was a katcha road used by*«;he village over 
which the public have ^ight of way and it had 
been dedicated as a road for the con- 

venience of the general public. The plaintiff 
got a decree for the removal of the chc^utra 
and the defendantmppealed. Held that the rule 
of English Law that a member ofthe^public 
cannot maintain an action for obstruction to a 
public road without shoiving special kijury to 
himself beyond that ^suffered by any member of 
the public, does not apply to a ^emi ndar who' or 
whose predecessor in title had dedfi^lfed tb 
public the road over his zemindarl land. A 
ze??u?idfzr in giving the public right of road or 
way over his land does not give the public or 
any one else a right to interfere with the soil 
of the road as by erecting a building upon it* 

In such a case the zemindar has in common 
with the public the right m use the road as a 
road and over and above i^fie has a ifght to the 
soil in the road, which he had never given to 
the public. In an action of this kind the 
zemi?idar does not sue as a guardian of the 
public but in respect of an interference with his 
own rights of property. Baroda Prasad 
Mustafec v. Gor'achand Musiafee (12 W, R., 
Civ. R., I60J discussed. Dovaston v. Payne 
(2 S?n. L. C, gfh Ed., 154); Rolls, v. Vestry of St, 
George the Martyr, Southwark (14 Ch, u., 785); 
R Pratt {V E afid 86o)^and Goodson v. , 
Richa 7 -dson iL. R. 9 Ch, 221) referred to, Tota * 
V. Sardul Bingh. • 

[VXII -213 

(32). .3 The 

plaintiff in this suit claimed an injunction to 
restrain the defendant from allowing dirty water 
to flow his^'emises into the public street 
opposite his house and the defendant’s. The 
lower Court dismissed the suit on the ground 
that as the dirty water passed through a public 
street and The defendant thereby committed a 
public nuisance timre was no remedy in the 
(hvil O'.urfs and plajntiff should apply to the 
IMag^otrute to uavAihelxuisauce abated# Held 




N that the view taken by the lower Court is wrong ; 
.3^Slhonld decide the salt ,011 merits, ^abu^al 
Pa^bati. ^ 

"[IV-74 

(23) .—* r^Suitfor the removal of what 

might become a nuisance — Cause of action^ 

-^Held that a suit to have a drain newly con- 
'structed by the defendant on his own land, but 
oiose to the door of the plaintiffs house, dosed 
because it m^hfe possibly in some season or 
another of the year incommodate the plain- 
tiffs sense of smell, was immature and must be 
^ dismissed, it having been found as a fact that 
^ it was not a nuisance when thesuit was brought 
Naik SitgHjt Madho Singh. 

^ ' « [vi-ise 

(24) . f ,] The 

plaintiff claimed the remo%'‘a! of certain trees, 
planted by the defendant on his own land, on the 

g round that the trees hast been planted so near 
is land#^tx when they grew up they would 
injure his crops. Held that until the plaintiff's 
enjoyment of his own land was directly and 
immediately interfered with by the growth of 
the defendant’s trees, ke had no right to ask for 
their removal, and he had therefore no cause of 
actiou. . Ram Lai, v, Dalganjan. 

[III-68 

r 

for damages for wrongful 
conversion of mdigo -^Measure ofl\ In this 
case the defendant had wrongfully converted to 
their own use a box of indigo belonging to the 
plaintiff. The plaintiff sued for the recovery of 
the box and damages. Held that the measure of 
damages was the value of the indigo at the time 
of the wrongful comjersion minus its value at 
the date, was to^' returned to the plaintiff 
plus interest at 6 fer cent for the intervening 
period. AzmaT Ali and another v, Maula 
Bakhsh. 

[V-200 

(26). *.] Held 

that a hypothecation of certain future indigo 
produce was a valid contract ; that the hypothe- 
cation became complete when the crop was 
^ grown, and was ^iforcible against a transferee 
"" of such produce With notice of the hypothecation. 
In a suit against ' such a transferee with notice, 
who had sold the produce for damages, for 
wrongful conversion of the security, held that 
the measure of damages under ordinary circum- 
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stances and where a fair price had' been 
obtained would be the amount which the 
defendant had realized by the sale. Bansidhar 
V. Sant Lal and another. 

CVIII-35 

(27 . for damages for collusive 
sale’-- Measure of,*\ One AB obtained a decree 
against U for Rs. 535 by sale of the moveable 
property hypothecated. One MJ who had also 
obtained a money decree against U caused the 
same property to be attached in execution of 
his decree. AB objected and the attachment 
was released by th^ Court. But o^ving to the 
collusion and the misconduct of the afnin the 
attachment of such property in execution of 
MJ's decree was not removed and the property 
was eventually sold in execution of that decree, 
realizing Rs, 50. Thereupon AB brought the 
present suit against MJ and the amin for 
damages. It was found by the lower appellate 
Court that the sale was only a colourable trans** 
action and that the purchasers to whom and 
the prices at which such property was knocked 
down were alike fictitious and that the defen* 
dants had improperly colluded to abuse the 
process of law. Held that the measure of 
damages in the case was the amount of AFs 
decree, the benefit of which had been lost to 
him and not the amount realized at the sale. 
Gurbakhsii Singh v, Malka Sahiba and 

OTHERS. 

[1-107 

(28), Suit for damages for wrongful 

’dbsturcitonlS The Maharaja of Dumraon and 
his predecessors exercised* from time immemo- 
rial a right to exculsively weigh the goods and 
produce sold at a bazaar held upon their laud, 
and to claim all the weighment-iees in respect 
of such transactions as took^ place there, in 
lieu of charging rent to the traaers for the use of 
the land. The Maharajah leased to the plain- 
tiff the exclusive right to weigh and receive the 
weighment-fees in the bazzar. Held that a suit 
brought by the plaintiff for damages for wrong- 
ful obstruction of the right of weighing and 
making the collection, and to have the defen- 
dant .restrained from offering such wrongful 
obstruction, was maintainable. Ram Deehul v', 
Chukhoo (/V. W, P, H C, Rep., m% P, 208) 
and Chultaii Makion v. Tilukdari Singh (/. Z. 
R., ii Calc,, 17s) distinguished. Bhirhi Ojha 
V . Harakh Kandu and others, 

[XX-89 


<p 




the end. 



